A. Standard Terms (non-UCC; modern services)
a. General

i. Existence of K and terms of K can take effect at different times.
ii. No negotiation; “take it or leave it.”

iii. Usually valid and enforceable Ks if satisfy standards of fundamental fairness

1. What might reasonably be expected in a K of that kind

2. Fairly come to attention of non-drafting party).

iv. Differs from classical model: too late to add terms once K is formed.
v. Today’s reasonable consumer has expectations re incorporation of some unseen terms, but still must be aware of them.

b. Shrink-wrap terms (incorporated in rolling K, like Pro-CD)

i. In container, seen at home.

ii. Common law: no new terms; can’t agree to hidden terms.

iii. Modern law more flexible.
c. Box-top terms

i. Notification on outside; terms inside.

ii. Terms incorporated as part of original sale offer; buyer accepts by opening w/ chance to reject.

d. Click-wrap terms

i. Website link or pop-up box; notice and assent depend on placement.

ii. Not binding if not reasonably known about (can’t assent to terms w/o intention).

e. Rolling contract, “cash now, terms later”

i. K deferred until buyer sees terms after purchase and then accepts or rejects (vs. upon payment at common law).

ii. Pro-Offeror Rule: buyers bound unless terms are objectionable on grounds applicable to contracts in general.

1. Detailed terms on packaging not practical; license may incorporate.

2. Chance to reject.

a. Not practical to put all language on outside of box.

b. Buyer could not accept terms by returning software.

c. Ex: ProCD v. Zeidenberg
i. Return would prevent formation of K; acceptance occurs when he keeps product for a reasonable amount of time (UCC allows K formation in any manner sufficient to show agreement).

1. Acceptance is to all terms in license – stand or fall together.

d. Counterargument – nonrefundable items like concert tickets make addt’l terms seem unfair.

iii. Pro-Offeree Rule: Clauses of agreement considered additional terms and not part of contract b/c lack of negotiation, return not always real option, and terms subject to change by seller.

a. Ex: Licitra v. Gateway
i. Can’t be bound to very term you are disputing w/out some reasonable opportunity to reject).

b. Ex: Casavant v. Norwegian Cruise
i. Non-negotiated standard terms should be subject to stricter scrutiny for fundamental fairness.
f. Standard Terms, Battle of the Forms – UCC 2-207

i. Analytical path:

1. Does communication apply addt’l or different terms than originally proffered?

2. Is yes, was there K before writing proposing additions? (Was there a deal when this particular writing was sent?)

a. Yes: 2-207(2)

b. No: Does writing form K?

i. Yes: 2-207(2)

ii. No: Does conduct form K? (2-207(3))

1. Yes: 2-207(3)

2. No: No K

ii. Boilerplate terms designed to protect interests of one party; conflict likely if seller and buyer both use standard terms.
iii. Issue: whether terms put forward unilaterally by one party at or after contract formation should be included in K.

iv. Used re transaction in goods w/ either one party having standard form or both.

v. Rationale and aim
1. Resolution of dualing policies:

a. Freedom of K
i. Necessary to do business
ii. Assurance of predictable and consistent interpretation
iii. Practical to allow companies, not consumers, to set terms.
b. Freedom from K
i. Supposed to be about obligations voluntarily assumed
ii. Inherent that you should not be bound w/out assent.
vi. Classical model at common law (though changing in modern day):
1. Under “mirror image” rule, no K at all – response w/ terms at variance is rejection and counteroffer.
2. If both parties perform when standard forms are involved (such as acceptance of delivery and use of goods), party who sends last form gets their terms (“last shot doctrine”).
3. Random, creates unfair results, at odds w/ parties’ understanding.
4. UCC 2-207 attempts to resolve, though still unclear.
vii. Pre-revision

1. Comes into effect only if response to offer qualifies as an acceptance.
2. A definite and seasonable expression of acceptance operates as an acceptance without new terms even though it states terms additional to or different from those offered, unless acceptance is expressly made conditional on assent to the additional or different terms.
a. Offeree can use specific language in response (pre-printed or not) to make sure not treated as acceptance; no K created by exchange of forms.
1. Further action or express acceptance required.

b. But, if treated as acceptance, exchange does create K.

c. Definite/seasonable: agreement on basic terms / essence (may be disagreement on small terms); timely.

i. Definite terms as “core business terms” – those that are “dickered” rather than periphery.

d. Once K exists, additional terms are to be construed as proposals for addition to K.

i. Some courts interpret as including “different” terms.
e. Except, between merchants such terms become part of K unless subject to exceptions.
i. Express limitation
ii. Material alterations

1. K usually on terms set out in offer b/c additions are often significant, and therefore do not become part of K.
2. Guidelines: written in / varied terms (quantity, price, etc.) vs. buried standard terms (warranties, availability of remedies).
3. Materiality concerns up front perspective – when K entered into, not hindsight.
a. Something the other side would dispute at time of K formation.

iii. Objection already given
f. Conduct by both parties recognizing K is sufficient to establish K (even if writings don’t agree); terms include those in agreement as well as supplementary terms.
i. See entire UCC text.

3. Rejects “mirror image.”  Response to offer containing addt’l terms can (but does not always) qualify as acceptance if can be reasonably interpreted as showing intent to accept (communicated “seasonably”).
4. Exs: Lively v. Ijam, Wachter Management.
5. Direct conflict terms
a. “Offer controls” approach
b. Objection in advance (first communication gets terms)
c. “Knock out” – K becomes silent on issue; both terms out of K.
6. “My terms only”: Treated as proposal for addition to K, or if no K yet formed, still no K b/c not definite expression of acceptance.
viii. Post-revision
1. A definite and seasonable expression of acceptance in a record operates as an acceptance even if it contains terms addt’l to or different from the offer.
2. Ct. interprets and decides definite expression of acceptance.
3. Looks at offer and acceptance; retains terms on which forms agree and abandons discrepant terms; gaps left over are filled in by common law or UCC gap fillers; incorporates mutual terms that are not in record but are agreed to.
