I. A contract is (pp.1-24) [E&E Chapters 1 to 3]

a. Definition: Promise or set of promises sanctioned/enforced by law
b. Context: usage, business, purpose

c. Elements
i. exchange relationship
ii. agreement
iii. at least one promise
iv. recognized as enforceable in law
II. Contract Enforcement (pp.24-33)

a. What were the terms?

i. Usage

ii. If terms were outside usage and not specifically laid out, court goes by usage

iii. Use of plain meaning (dictionary) over trade usage.
iv. Contra proferentum- if there is an ambiguity, and there are two conflicting interpretations and no objective manifestation to break the tie, it will be interpreted against drafter of contract.
b. Agency
i. Irrelevant with individuals binding themselves

ii. If corp/org/rep individual

1. Is agent authorized to bind the corp/org/person? 
2. Authority can be actual or apparent 

c. Recovery
i. Make party whole; compensate, not punish
ii. Can’t sue unless you can establish a money loss
iii. No compensation for emotional damages
iv. $ damages

1. Expectation damages—diff between original price and reasonable substitute
2. only way to enforce is property seizure and sheriff’s sale (judgment)
v. Specific performance
1. if disobeyed can do ktm or 
2. sheriff evicts/transfers title if real property (court order)
III. Sales of Goods (pp. 35 to 57, [E&E section 2.7])


a. UCC Article 2
i. Scope  is sale (passage of title for a price) of goods (all things movable, distinguish from intangible rights)

ii. Not uniform, states may  change it when adopting it

iii. Broad, judicially interpreted

iv. Implied warranty that goods are fit for ordinary purpose (4 year sol)

v. If silent, common law rules

1. Hybrid cases of goods and services

a. Gravamen  Test (diving board case)

i. break sale up into various parts

ii. this can be difficult

b. Predominant Purpose Test

i. contract terms (review document or get evidence if oral contract)

ii.  nature of the business of the supplier

iii. reason for contract

iv. respective amounts charged

vi. NOTE: manufactured goods are not hybrids

b. Information

i. Not addressed in article

ii. courts disagree

iii. revised article does deal with it 

iv. Ambiguousness in what is info and what is goods. 

c.  Merchants and non-merchants (orig UCC differentiates and revised does not)

i. A merchant is in the business of buying and selling goods of that kind AND

ii. Hold themselves out by profession to have skill or knowledge in that area—or appear to RPP to have meet these criteria

iii. Merchants who sell goods give an implied warranty

iv.  non merchants must act in good faith

v. ADD MORE HERE

IV. The Objective Test (pp. 59 to 80 [E&E section 4.1])

a. objective manifestation is what matters most 
b. Subjective info is probative, but not dispositibe when evaluating objective manifestation
v. Can be used as evidence of objective manifestation (Kabil)
vi. But if does not match objective manifestation, irrelevant (Lucy/Zehmer)
c. Duty to read
vii. If manifested agreement without reading, too bad
viii. Could also assume a contract where there was none by failing to read
ix. provision might not be valid if 
1. not clearly brought to your attention or 
2. if unconscionable/illegal/outside of usage or 
3. unfair surprise
V. The Offer (pp. 81 to 105 [E&E sections 4.2, 4.3, 4.4, 6.1])

a. Objective test

b. Definition

i. Offeree can make the contract by saying only “i accept”
ii. total power of acceptance goes to offeree
iii. UCC does not define
c. Aspects
i. Substantive
1. the essence of the deal, the price, etc.
ii. Procedural
1. may include the method of acceptance
2. use strong, clear “shall” language
3. generally not important unless very clearly stated
4. otherwise, any “reasonable” method of acceptance is allowed
d. Offer ads
i. Limited and specific

ii. Asking for specific act without further communication or negotiation
iii. Lefkowitz and Time watch
iv. Interpret in light of 
1. the reasonable expectation of the recipient 
2. based on the objective manifestation of the advertiser
3. the context of reasonable expectations about ads of that type
e. Solicitations 
i. Solicitation for bids is not an offer (general contractor)
ii. TV  ads (harrier jet case)
1. Would RP see as an offer?
VI. Acceptance

a. Nature (pp. 112-121 pp. 107 to 121) [E&E sections 4.7 to 4.10]

i. Objective test
ii. Acceptance has to leave offeree’s control
iii. Counteroffer= rejection + new offer
iv. If acceptance ambiguous, may be treated as counteroffer (Roth v Malson preprinted contract)

1. Common law traditionally “mirror image” rule, acceptance must match exactly to the offer.

2. Modern, a minor variation may be acceptable

v. “last shot” rule, in series of offer/counteroffers and parties then perform without signing something, the last offer is considered accepted and is the contract.

b. Mode of acceptance

i. Exclusive (one method only) or 

ii. Permissive (promise or performance)

1. If silent on how to accept, can accept by promise or performance under UCC for good and Restatement for services

2. If none required be offer, any reasonable mode acceptable (UCC and common law)

a. If suggested modes, consider the reasonable reasons for suggestions

b. mode of acceptance must have the same qualities as suggestions

c. e.g. if wanted mail/delivery so could have original and proof that document was delivered, fax may not be equivalent

3. Under UCC, shipment of conforming or nonconforming goods is acceptance but nonconforming goods are a breach. 

4. not acceptance if seller notifies buyer that the shipment is offered only as an accommodation to the buyer—then it’s a counteroffer. 

5. Under common law, “non-conforming” goods are a counteroffer and not an acceptance—but UCC rules on sale of goods.

6. Restatement, 2nd § 62 applies, acceptance by performance is a promise to complete performance—so actually bilateral if work is not done instantaneously. 

7. If you begin work, there is an implied promise to complete work. 

iii. Acceptance by Performance (Exclusive)

1. If not invited only to perform (unusual), Restatement section § 45 (1) would applies

2. beginning of performance is an option (binds offeror and not offeree)

3. no acceptance until completed

4. Offeror has no recourse if offeree decides to quit in the middle. 

5. Unilateral as acceptance occurs only when work completed. 

c. Effective date of acceptance 
i. (pp. 121 to 124*; 129 to 140 (Chapter 5, Sections B and E. Omit Sections C and D)[E&E Sections 4.5, 4.6, 4.11])

ii. An acceptance takes effect when it is communicated to the offerer (unless other terms in offer (“when executed” case))

iii. If performance is acceptance, must notify offeror within ‘reasonable time’

iv. Mailbox rule, only applies to acceptance
1. When parties are not in instantaneous communication, acceptance becomes effective when it is placed in the mail 

2. May not apply if given to private mail contractor, etc.

3. If offerer does not like this rule, can just say does not apply

4. Places the risk of not knowing when offer is accepted on offeror

5. Was it properly addressed/stamped/contained acceptance?

v. Silence cannot be acceptance unless some kind of ongoing relationship

d. Termination of the power of acceptance

i. Lapse of the offer

1. must accept offer by x date/time, or 

2. if not stated must accept within a “reasonable” time

3. all offers lapse

4. Vaskie, offer with no exp. date, SOL ran, may have expired or may not

ii. Revocation of the offer

1. offeror can always revoke an offer before it’s accepted

2. can only be bound before acceptance if consideration is given 

3. Takes effect when received/reasonably known (Dickinson v Dodds)—no mailbox rule!

4. Informal, no formality like that surrounding acceptance

5. 3/1 offer, 3/2 received, 3/4 revocation mailed, 3/5 acceptance mailed, 3/6 revocation received, 3/7 acceptance received: Do the parties have a contract? Yes – a revocation takes place when it is received and an acceptance takes place when it is mailed unless otherwise specified.

VII. Bilateral and Unilateral Contracts (pp. 140-152 (Chapter 5, Sections F and G) [E&E section 4.12]
a. Unilateral contracts
i. one party accepts by performance
ii. It’s not acceptance if you didn’t know an offer existed 
b. Bilateral contracts
i. both parties still need to perform

VIII. Standard terms (pp 153-176 Chapter 6, Sections E, F, G, and H.1, 2, and 3, to the end of questions following Wachter Management)
a. Hidden terms
i. generally terms cannot be added after contract created
b. Boxtop terms
i. If terms on outside of package, take it or leave it (Lexmark)
c. Shrinkwrap terms
i. If terms inside the package and return is possible, you accept if you use it and don’t return it when you find out about the terms (Pro CD)

d. Rolling contract
i. Cash now, terms later (concert tickets, airline tickets, insurance)
ii. Can add terms after contract formation if they are 
1. fundamentally fair and 
2. reasonably expected, 
3. reasonably conspicuous (Netscape case)

4. if don’t expect or ask, you are violating the duty to read
5. may not apply (cruise ship, not okay as no right t/rtn tickets)
IX. Electronic Media (pp 176-178)

X. Battle of the Forms (pp 179-202 (Chapter 6, remainder of Section H.3, Sections H.4 and I) [E&E Chapter 6]
a. Exchange of boilerplate forms (physical or electronic)
b. Common law 

a. proposal to modify contract, thrown out unless acceptance
b. Mirror rule, relaxed slightly now if not an important term

c. If new terms in confirmation after formation they will be thrown out unless agreed to (or unless fall under standard terms)

d. Remember last shot rule

c. UCC (2-207) 

a. additional term, not part of contract unless 4 conditions are met, prob knocked out with materiality

b. 2-207: Is there an acceptance OR confirmation?

i. A definite (WATCH OUT, subtle, might not be definite if terms are changed. Are they mostly the same? How important is change in the whole context?)

ii. And seasonable (within time limit in offer, if silent, within reasonable time)

iii. Expression of acceptance OR written confirmation

iv. Sent within a reasonable time

v. Is an acceptance even if it states additional or different terms

vi. UNLESS acceptance is made EXPRESSLY conditional on assent to new/different terms

c. 2-207 (2): If so and both are merchants, what about new terms?

i. If not both merchants, new/diff terms are proposals

ii. If both merchants, new terms are part of the contract UNLESS

1. Offer EXPRESSLY limits acceptance to offer’s terms

2. New/diff MATERIALLY alter contract

a. Don’t jump to conclusions

b. unexpected/hardship/unfair surprise? 

c. Courts usually see limitations of remedies as material terms, like arbitration cases.

3. OBJECTION given already or within reasonable time

4. New terms have snowball’s chance in hell

5. Inclination is not to let terms in unless completely unimportant. 

d. 2-207 (3)

i. CONDUCT establishes a contract even w/o a writing

ii. If so, terms are the ones parties agree on AND gap fillers

d. Revised UCC 

a. 2-206 (3) Is there an acceptance?

i. A definite (WATCH OUT, subtle, might not be definite if terms are changed. Are they mostly the same? How important is change in the whole context?)

ii. And seasonable (within time limit in offer, if silent, within reasonable time)
iii. Expression of acceptance in a record

iv. Is an acceptance even if new/diff terms

b. 2-207 What do we do with new/diff terms?

i. If conduct shows a contract but no record OR

ii. If offer and acceptance show contract OR

iii. If contract formed in any manner and confirmed by record, 

iv. Terms are

1. The ones that appear in both parties’ records or are agreed 

2. others are knocked out

3. Gap fillers sub

e. Electronic forms

a. Communication/form can be email or automated website message
b. computer program can be your agent and bind you
XI. Preliminary and Incomplete Agreements: (208-211 (Norkunas), 212 -218 (Intro to C and Arbitron), 219-222 (Intro to D, Baer, and questions), 231 to 235 (Intro to E, Jenkins, and questions.)[E&E sections 10.1, 10.2, 10.3, 10.10.1 to 10.10.5, 10.11]

a. Preliminary agreements

i. Look for objective manifestations of intent to be bound immediately

ii. Normal expectation before a final agreement, parties are free agents
iii. Channel—express agreement to bargain in good faith, this is fine

1. Refusing to negotiate or proven pretext/ulterior motives is bad faith, but little else can prove 

b. Incomplete agreements

i. There must be an reasonably certain basis for determining the terms and giving a remedy

ii. Cannot enforce agreement to agree later

iii. Cannot enforce vague terms or leave essential term unresolved

1. Joseph Martin Deli, will renegotiate rent in 5 years

2. Some division in courts on this issue, could try to find a fair rent

3. May be able to figure out terms by usage

iv. Fine to say one party will have unilateral authority to decide a term 

1. Arbitron radion station case

2. unilateral action has to meet a good faith standard

XII. The Statute of Frauds (pp. 237 to 244 (Sections A -D and 8.1 in E) 252 to 253 UCC 2-20, 260 to 261 8.3 only) [E&E 11.1 through 11.5]

a. Policy: prevent perjured or fraudulent testimony regarding oral contracts by demanding evidence of contract (can cut both ways, court takes this into account)
b. Affirmative defense in contract suits

c. At common law
i. Does this agreement fall under SOF?

1. Sale of land or interest in land

2. Contract may not legally be performed within one year

3. Sale of goods worth more than $500/$5000 (UCC)

ii. Is there a sufficient writing?

1. State essential terms

a. Need to show evidence of contract 

b. UCC is more lenient, just show a contract was formed

c. Common law wants all the material terms
2. Does not have to be tangible if electronic

3. Signature of party to be charged/against who enforcement is sought needed, but can be stamp/electronic/fingerprint, etc.

4. Could be satisfied by series of documents (like letter telling a third party about the contract, internal memo to yourself)

iii. Is there an applicable exception?
d. UCC 2-201 (SOF re sales of goods, for merchants only)

i. SOF applies (2-201 (1))

1. >5K, regular common law rules re: sufficient writing

2. Only enforceable up to quantity shown in record

ii. Sufficent writing for merchants (2-201 (2))
1. writing must be enforceable against the sender 

2. must be rec’d and have reason to know contents

3. notice of obj in a record (cannot be oral) within 10 days. 

4. don’t need merchant’s sig to bind a merchant.

iii. Exceptions (2-201 (3))

1. (a) specially manufactured AND not suitable for sale to others in normal course of business AND begins performance or starts getting materials

2. (b) Party admits, but only for the quantity admitted
3. (c) OR if payment has been made and accepted or goods recd and accepted (like the down payment for 10 statues, but still have to get price per piece to find out quantity, and then only can enf for that quantity)
XIII. Consideration  (pp. 263 to 270, 280 to 290, 292 to 301 [E&E 7.1 to 7.6]
a. Consideration is

i. bargained for 

ii. exchange (inducement)
iii. promise/act/ forbearance/ create, modify, or destroy legal relationship
iv. NOT a conditional promise

b. A gift is not a contract because there is no consideration (but once executed cannot be taken back for lack of consideration)

c. each party must give up something and get something (detriment)

d. There can be a large disparity in benefit/detriment

e. each party’s detriment must be of some real benefit to the other party (rich/poor men and coat)

i. hold out your hand is not a detriment (but the hokey pokey might be)

ii. agreeing to accept a gift is not a detriment

iii. giving up a state of mind is not a detriment

iv. naming something after someone might be a detriment

f. this is partly in how you cast it:  a does work for b for free, b pays for materials which end up costing $10 v a does work for b in exchange for $10

g. formal function

i. if no consideration, no exchange and thus no contract

ii. alerts parties the transaction is serious 
h. substantive function

i. policy, shouldn’t enforce gratuitous promise
