The Statute of Frauds
a. Analytical Path:

i. Is K subject to the statute of frauds? If no, stop. If yes, proceed.

ii. Is there a signed writing in sufficient form to satisfy the statute? If yes, stop; K satisfies statute. If no, K unenforceable unless answer to iii is yes.

iii. Is there an exception to the statute of frauds for this K?

1. Exceptions are “scarce and specific,” so answer to iii is usually “no.”

2. Does Ct create an exception by finding K despite non-compliance w/ SOF?
b. General

i. Required by statute for certain Ks; writing proves existence of K and avoids fraudulent claims.

1. Exception to general rule finding legally enforceable K only based on intention to be bound.

2. Oral agreements not enforceable if type of K is subject to SOF.

ii. Cts often hostile to SOF; liberal in deciding what satisfies requirements (“wisp” of evidence).
iii. Used as Affirmative Defense

1. ( may attack a breach of K claim by arguing that the alleged contract must satisfy SOF.  If ( can’t satisfy statute, claim is dismissed. If ( can satisfy the statute, case continues.
c. Requirements of SOF: Record, Signature, Content

i. R2d §131: a writing, signed by the party to be charged, satisfies the statute of frauds if (a,b,c):

1. it reasonably identifies the subject matter of the contract,

2. it is sufficient to indicate that a contract has been made, or offered by signer,
3. and it states with reasonable certainty the essential terms of the unperformed promises in the contract.

ii. The Writing or Record

1. Form not very important.

a. Electronic writings (e.g. emails) are fine

b. Does not have to be deliberately made to record the contract (purpose is to demonstrate that K exists, not to establish terms or remedy)

c. Can be cobbled together from different writings

i. Only one must be signed.

d. Examples: sales forms, emails, invoices, internal memos.

iii. Signature

1. Must be signed by party against whom K is to be enforced (or agent).

2. Only needs to appear on one of the writings.

3. “Any symbol made or adopted with an intention, actual or apparent, to authenticate the writing as that of the signer.” (R2d §134)

a. Includes initials, thumbprint, arbitrary codes, stamps, etc.

4. Email: “to qualify as a signature, the electronic symbol must be consciously made or adopted by the signatory.”

a. Email address only arguably a signature, but could count.

b. Problem of fraud.

iv. Content

1. Must show:

a. K was made

b. Subject matter

c. Material unperformed terms

2. UCC 2-201 flexible for most terms, allowing writing to omit some or state some incorrectly, so long as it demonstrates existence of K.

a. BUT quantity term must be explicit; K only enforceable for quantity of goods stated in the writing (could apply by analogy to regular SOF).

d. The 6 types of Contracts Covered by the Statute of Frauds

i. Contracts to Answer for the Debt or Obligation of Another

1. Surety contracts: like getting cosigner on a lease

ii. Contracts of Executors or Administrators to Answer for the Duty of Decedents

1. Specialized form of surety contract

iii. Contracts made upon Consideration of Marriage

1. Prenups

iv. Contracts for Sale of Land or Transfer of an Interest in Land

1. Sale, lease, mortgage of land

v. Contracts that Can’t be Performed Within a Year of Execution

vi. Contracts for Sale of Goods for Price of $5,000 or More

1. Note: Pre-revision is $500.

e. New provisions incorporated by states: Ks made in infancy, revival of obligation to repay debt after SOL passed, etc.

f. Contracts at Common Law: Sales/Transfers of Land and Contracts not Performable within One Year of Execution

i. Sales or Transfers of Land

1. Ex: Roberts v. Karimi.

ii. Contracts not Performable Within One Year of Execution

1. Courts very hostile to this provision - will go to lengths to exempt oral agreements from SOF, and are willing to stretch to let writings satisfy the statute.

a. Exs: Klewin v. Flagship Properties, Tucker v. Diocese of Lafayette and Roger Edwards v. Fiddes.

g. Part Performance Exception to the Statute of Frauds Relating to Contracts at Common Law

i. Partial performance of oral K may provide enough proof of the K’s existence to justify enforcement despite noncompliance with statute.

ii. However, courts hesitate to apply exception.

1. Ex: Coca Cola v. Babybacks.

2. Most commonly applied to sales of land.

a. E.g., building house on land.

b. Some states confine exception to suits for specific performance.

c. Only explanation for performance must be that there was a K; performance doesn’t satisfy exception if it can be otherwise explained.

h. UCC 2-201. Formal Requirements; Statute of Frauds

i. 2-201(1): Contract for sale of goods over $5,000 requires record sufficient to indicate contract, signed by party against whom contract is to be enforced (or agent). Record can omit or incorrectly state terms, but contract can only be enforced for quantity of goods in the record.

ii. 2-201(2): Merchant’s Confirmation Exception: A record from the party alleging breach can satisfy the UCC’s statute of frauds if it is sufficient against the sender and if the recipient had reason to know its contents, unless objection is given in record within 10 days of receipt.

iii. 2-201(3) provides multiple exceptions to 2-201(1), describing when contracts can be enforced even though they don’t meet the statute’s initial requirements.

1. Specially Manufactured Goods: K for sale of specially manufactured goods enforceable (goods you can’t sell to anyone but the person who ordered them) if substantial beginning in manufacture and/or committed to buy necessary materials. 

2. Litigation-Admission: K for sale of goods enforceable if reneging party admits in litigation that such a K existed (but can’t enforce beyond quantity admitted).

3. Goods-Paid-For: K for sale of goods enforceable if payment has been accepted or if the goods have been received and accepted.

iv. One-year performance rule does not apply to UCC.

v. Exs: Intl. Casings Group v. Premium Standard Farms, Bazak Intl. Corp. v. Tarrant Apparel.

