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	Acquisition of Property Rights

1. First occupancy/occupancy theory: supports awarding the superior legal right to the claimant who first occupied/controlled the property. Being there “first” justifies ownership rights (discovery /conquest theories). Note: you can't take someone else’s stuff by alleging the stuff was illegally obtained

2. Labor theory: Supports awarding the superior legal right to the claimant who has invested more time and labor in capturing or finding the property (owns the fruits of one’s labors).  

3. Law of accession: if one person adds to the property of another by labor alone, the original property owner keeps the property but may be required to fairly compensate the person who increased the (value of the) property.

1. Johnson v. M’Intosh (1823): Does the transfer of a piece of land authorized by Native Americans count as a legal transfer of land (alienability: can the chiefs convey the land and can Johnson receive it?) Hold: the Native Americans do not have the right to alienate- restraint on alienation; tribes can only alienate to the US (monopoly).
By Capture (Wild Animals, Wild Baseballs)

1. Pierson v. Post (1805): First Capture: Did Pierce capture by killing? Did Post capture by chasing? Hold: for Pierson (who actually killed the fox).(Lower court/ held for Post b/c the first hunter of the fox should be allowed to complete his hunt.
a. Mortal wounding rule: the fox is governed by who is first to occupy the animal (kill it, at least wound it, at least deprive it of its liberty.) 
2. Ghen v. Rich: Custom Rights to lanced whale. Hold: for the whaler, who did all that is possible to make the animal his own and who shot the whale. Custom rules. 

3. Keeble v. Hickeringill: Malicious interference with a trade. Hold: H was interfering with K’s enterprise; doesn’t get into possession. The issue was unlawful interference with a business.
4. Conflicting Govt Ownership rights: Visser & Sickman cases 
5. Popov v. Hayashi: Creates “preposessory interest.” As Barry Bonds’ ball started to land in Popov’s mitt, the crowd turned into a mob. Popov said he would totally have caught the ball if the mob hadn’t interrupted him. 
By Capture (Oil & Gas, Water)

1. Rule of capture: you don’t own anything until you capture it.

2. Hammonds: If gas company reintroduces gas into the ground it returns the wild gas into the wild, and looses control of it.

3.    Hammonds overruled: it extends the analogy between animals and gas too far: WILD animals that on their own volition escape should no longer be the landowners’ property. But gas that the landowner purchased and put there is more akin to pets not wild animals, where if they escape, the owner should have a right to look for them and be responsible for any damage they cause.  

Constructive Possession: he who owns the surface owns to the depths & the heights su just est solum (“Whosoever owns the soil, it is theirs up to the sky and down to the depths.")

Ferae naturae rule: if oil is like wild animals, while it is not actually in the control of A, B can have it.  But if access would cause a financial or other hardship/inconvenience, not much of a useful remedy. Injunction is a superior approach. (Union Gas). That way A can protect its interest without taking any sort of affirmative action.

Water Rights
Prior Appropriation (West)

Riparian
(East)

The first person who appropriates (captures) water and puts it to reasonable and beneficial use has a right superior to later appropriators.
Each landowner along a water source (riparian land) has a right to use the water, subject to the rights of other riparians. 
For areas with water shortage

For areas w/o water shortage
First in time/capture rule
Users only get a water right if they are using the water for something beneficial. 
Labor component: beneficial use requirement, limits to: reasonable use. Share shortages

Who wins: the industrious doers, the entrepreneurs, those w/ crops out of water.
Who wins: the landowners. (Ancillary right, w/ land title gets some water)
Development around the rivers, Only works where a lot of people can be close to water… bowling alley parcels).
1. Coffin v. The Left Hand Ditch Co.: Right to water by priority of appropriation (by capture) has always been the rule, rule affirmed to promote development. 
2. Winters v. United States: Before the state existed, the fed govt intended to reserve water in trust for the Indians because the government has an interest in promoting the advancement of the native Americans and be agrarian). Foundation case for the doctrine of federal reserved water rights.
3. Public trust doctrine: state has power/duty to manage water. (National Audobon Society)
By Creation (News, Dresses, Cyberspace, Body Parts)

1. International News Service v. Associated Press (1918) 56 : copycat lost.
2. Cheney Bros. v. Noris Silk Corp. P tries to come up with a new design every season & D copyies the designs & sells for less. Hold: for D: Copying keeps costs down. 
3. Smith v. Chanel : intimation is free publicity, we want to do is encourage innovation, creativity, industriousness

4. White v. Samsung Electronics: Overprotecting as harmful as underprotecting. 
5. Moore v. Regents (Body Parts Case) 

The Right to Exclude

1. Jacque v. Steenberg Homes, Inc. - Trespass maintains important right to exclude: Steenberg carves a road in the snow on Jacques’ property against Jacques’ multiple protests to stay off 
2. State v. Shack - The right to exclude has some limits, including the enforcement of federal law, Property rights have social values, do not exist in a vacuum. 
Adverse Possession

1. Elements (possessor has burden of proof):
a. Actual +
b. Open and notorious (to put the true owner on notice) +
c. Continuous (for the entire length of the trespass statute of limitations) +
d. Exclusive / Hostile to the interests of the true owner (the adverse part)

2. Good AP:  Clarity of who owns the property, Promote industrious use of land (Earning theory – you earn it! Sleeping theory – Forces property owner to be diligent & penalizes lack of action. Jeffersonian Yeoman, trespasser morphs into upstanding citizen that we like. 
3. Conflicting doctrines: Generally we don’t want to reward aggressive trespassers. 
a. Connecticut Doctrine: only the possession matters, not the possessor’s subjective intent (We don’t care what you’re thinking only what you’re doing).
b. Maine doctrine: only a hostile possessor counts. (Subjective looking for bad faith, good faith looses, You must not think you are on your own land to get AP).

c. Other jurisdictions: only a good faith (unhostile) possessor counts. (Subjective looking for good faith looses, you must think you are on your own land to get AP).

4. Manillo v. Gorski - Mistaken improvement rule. D accidentally encroached on 15 inches of P’s land when remodeling home. If the hardship to get off the property would be extreme, the possessor must purchase the deed to that tiny piece of land from the owner.
5. Howard v. Kunto – Owners are on inquiry notice of records & what they can/should be able to see. 
6. O’Keeffe v. Snyder – BFP. (New) Discovery rule: SOL will not start running (is tolled) if owner is acting with due diligence.
Voidable Title / Bona Fide Purchaser
1. Reflection of American values: so that a purchaser can rely when making a purchase.  

2. Being BFP is great but you have to qualify, two things: For value and without notice.

3. For value: you purchased the item for a proper value that didn’t raise suspicion.

4. Without notice: means you didn’t know or should have known that you were getting involved in fraud (like buying stuff somewhere weird (like out of a tent or off the back of a truck), or paying an unbelievable price, etc.).

5. If you do qualify as BFP & you have something other than a thief/stolen goods situation, under UCC 2-403 code BFP can prevail against somebody who defrauded the owner, because he has relatively better title.

a. The owner gets cause of action against defrauder.

b. The BFP
 gets to keep the goods (absent stolen goods)

Landlord/Tenant

1. English Rule: LL is required to provide legal and physical possession. The LL impliedly covenants with the T that the premises leased shall be open to entry by him at the time fixed in the lease as the beginning of the term. Hannan v. Dusch
2. American Rule: LL is only required to provide legal possession. The LL is not bound to put the tenant into actual possession, but is bound only to put him in legal possession. 

Types of tenancies:

1. Tenancy for Years/Term of Years Lease for fixed period of time. No notice is needed to terminate. Term of year greater than 1 year must be in writing to be enforceable
2. Periodic Tenancy Lease continues for successive intervals until L or T give proper notice to terminate. Notice must be given to terminate.

3. Tenancy at Will For no fixed duration, endures as long as L or T desires, Notice usually required to terminate (can be terminated by either part at either time. (Myers v. East Ohio Gas Co)

4. Tenancy at Sufferance, Short lived! Not a tenancy at all, if T has wrongfully held over.


3. Garner v. Gerrish : determinable life tenancy: A lease for so long as the lessee shall please. (A life estate, except just for occupancy.) versus tenancy at will (t@w): Lease ends if either party terminates the lease or if one dies. 

Discrimination; Assignment vs. Sublease

1. Freedom to enter into LL/T Relationship

a. Historically, landlords could deny tenancy on whatever basis they wanted. 

2. the Fair Housing Act (FHA), 42 USC 3601-19, 3631,  the 14th Amendment ,Civil Rights Act of 1866 says that “All citizens of the United States shall have the same right, in every State and Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property. 
3. What can you and can’t you say in an ad?

Alienation of leaseholds (passing privity of estate)
Our system likes right to alienate.
1. Assignment: transfer of an exiting lease to a 3rd party of complete lease term (automatic privity)
2. Sublease: transfer of an exiting lease to a 3rd party of partial lease term (no privity absent promise from T1 that T1 will maintain privity with LL, privity ends.
3. Ernst v. Conditt, 1964: Rule: If you transfer the entire remainder of the lease you mean to create an assignment. If you do something less, you mean to create a sublease (majority). The intention of the parties controls (minority).
4. Kendall v. Ernest Petana, Inc. (1985) 450 – LL cannot refuse substitutes w/o commercially reasonable objection:  
5. Rule in Dumpor’s Case(459): If you approve one transfer you approve all transfers.
Self-help

1. No self help. Ever! (Berg v. Wiley, 1985) 
Mitigation

1. Summer v. Cridell (1977): LL has the burden of proving his reasonable diligence to mitigate damages.  Efficiency rule.

Implied Warranty of Habitability: 
1. Reste, 1969:  constructive eviction defense to nonpayment of rent (after abandonment)
2. Brown, 1968:  Illegal lease defense to nonpayment of rent.
3. Hilder, 1984.  Implied warrant of habitability; end of a movement for T rights/protections.
1. The Standard: Premises must be fit for basic human habitation, can be supplied by local housing code or court conclusion (case law in jurisdiction)

2. T’s option in case of breach:

a. Move out & end the lease

b. Repair and deduct

c. Reduce or withhold rent until court determines fair rental value

i. Typically, T must place withheld moneys into special account (to ensure T is a good faith player)

d. Remain in possession, pay rent, and sue for money damages

i. T plays it safe

3. Hilder v. St. Peter: Duty to repair is on the LL (at least in residential leases, so long as the LL gets notice and a reasonable time to correct the problem).  
4. OR 90.320: codifies implied warranty of habitability: After notice from T of material non-compliance with 90.360, LL has 30 days to remedy, 14 days if it’s a repeat problem. In addition to getting the LL to fix the problem, T may recover damages and obtain injunctive relief for any noncompliance by LL with Lease or OR 90.320 or 90.730.  T’s options: 
5. OR 90.365 limits damages by decrease in reasonable rental value, whereas 90.360 allows damages for “any noncompliance” not limited by statutory language.  

6. Lindsey v. Normet (1972: OR procedure for eviction of tenants after nonpayment of rent does not violates the Equal Protection Clause or the Due Process Clause. 

Implied covenant of quiet enjoyment 

1. Applies across the board: residential & commercial leases

2. Means every T has the right to quiet use and enjoyment of the premises without interference from L

3. L Can breach by:

a. Actual wrongful eviction or Constructive eviction

Constructive Eviction
1. When premises are made substantially unsuitable for purposes for which they were rented. 
2. Covenant to pay rent is dependant on the implied covenant to deliver physical possession. No rent is due because rent is dependent on possession, and constructive eviction dispossesses the T from the premises. 
3. Constructive eviction is an exception to the rule of “Caveat Lessee.”  
b. Substantial Interference due to L’s action or neglect

i. Regularly recurring problem (doesn’t have to be permanent)

c. Notice

i. T must give L notice of the problem & L must fail to act meaningfully

d. Goodbye

i. T must vacate within a reasonable time after L fails to fix the problem.

ii. Can impose hardship on T who has nowhere else to go, but can’t have it both ways: you are not constructively evicted & remain on premises

4. Reste Realty v. Cooper: Constructive eviction occurs when LL fails to fix a “permanent” interference with T’s possession and use of the leased premises.  

Illegal Lease

1. Illegal lease = illegal at the outset of the tenancy (in code violation at the time of formation of the lease.)

2. T has right to enforce the housing code against LLs by not paying rent.  

3. LL may still be entitled to “reasonable rental value” of the property.

4. Different from constructive eviction: here, T can live in the house and not pay rent.

5. Brown v Southall Realty,
Laws against Retaliatory Eviction

1. Purpose: To encourage whistleblowers & protect them from eviction.
Tenant’s Duties: Duty to Repair, Duty not to Commit Waste (voluntary/permissive/ameliorative) (law of fixtures, Fixture = once moveable chattel that by virtue to its attachment to Blackacre objectively shows the intent to permanently improve Blackacre), Duty to Pay Rent (LL options = Evict properly, Continue the relationship & sue for rent due).

Waste (T’s obligation to LL): 

Costs of imposing habitability requirements/reforms: The problem of decent affordable housing

1. Requirements may: 
a. Drive some tenants out of certain areas because they can't afford it
b. One answer is rent control but that also threatens LLs leaving.
c. Editors’ Suggestion:  other changes are necessary, like housing subsidies, to achieve the “stated purpose” of the housing ordinance.  

d. Changes in LL/T law are not necessarily a remedy to a housing crisis.
2. Chicago Board of Realtors v. City of Chicago (1987) (concurrence) Ordinance codifies the implied warrant of habitability, gave T rights, said security deposits must be held in Illinois banks. Posner complains that rent control only helps the middle class & hurts the poor, policies benefit current Ts at the expense of future Ts. If it gets too expensive for LLs to supply services, then the rents will rise, increasing the supply of houses for sale because LLs will be forced out of the rental business. This will drive down prices for ownership, which won’t help the poor. Rent controls only limit the rent that can be recovered, and that will drive LLs out of the rental market, shrink the supply of affordable housing in the long run.


	Estates and Future Interests

Estates in Land: Present Possessory Freehold Interests

Fee Simple Absolute (best present possessory estate!)
1. Specific language: “To A” or to “To A or his Heirs”

Fee Tail

1. Product of history, virtually abolished in US today

a. Most states say the attempt to create a fee tail actually creates a fee simple.

b. Most states that do allow fee tail allow to disentail easily (straw).

c. A few states: A takes life estate and A’s issue take a remainder in fee simple.

2. Specific language: “To A and the Heirs of His Body”

a. Passes directly to grantees lineal blood descendants no matter what

3. Future Interest: 

a. Reversion in O or Remainder in some 3rd party

Defeasible Fees

Fee Simple Determinable

1. Specific language: “ “To A So Long As… (he remains an attorney).” “To A During.. (the Obama administration)” “To A Until… (prayer is allowed in schools)” “To A Unless..”

a. Clear durational language

b. if the condition is violated, forfeiture is automatic

i. terribly draconian, terribly harsh

2. Future Interest: Possibility of Reverter in the Grantor

a. “Frank Sinatra Palace to Orville Redenbacher so long as popcorn is never made on the premises.”

b. Orville has a fee simple determinable, and Frank Sinatra has possibility of reverter.

c. FSDPOR: Frank Sinatra Didn’t Prefer Orville Redenbacher

Fee Simple Subject to Condition Subsequent

1. Specific language: “To A but if X Happens, Grantor Reserves the Right to Enter and Retake”

a. Clear durational language

b. Carves out right to reenter

i. “To Rachael but if coffee is ever served on the premises grantor reserves the right to reenter and retake”

c. Not automatically terminated but can be cut short at the grantor’s option if the condition occurs. 

i. Not as harsh a FSD

d. Bobby Brown of the estate’s system: “It’s my perogative” 

2. Future Interest: Right of entry

Fee Simple Subject to Executory Limitation

3. Specific language: To A but if X event occurs then To B”

a. Someone other than grantor can take as a consequence of the conditions occurring.

b. “To Justin Beber but if Justin ever performs music on the premises then to Joe Jonas”

c. Automatically forfeited to someone other than O if condition occurs. 

i. Harsh. 

4. Future Interest: Shifting executory interest

Life Estates

1. Specific language: “To A For Life”

a. Must be measured in explicit lifetime terms (NOT years).

i. The romantic estate: I will love you for all the days of my life/your life.

b. A is called the life tenant. 

c. The Life Tenant & Waste Doctrine (Life tenant must maintain Blackacre)

i. The life tenant must not commit waste (must not do anything that would hurt the future interest holders)

ii. Three kinds:

1. Voluntary/Affirmative Waste: overt conduct that causes a drop in value, willful acts of destruction.

2. Permissive Waste/Neglect: when the land is allowed to fall into disrepair, life tenant is being remiss in failing to keep up with the premises. 

3. Ameliorative Waste: must not do anything to enhance the property value unless all future owners consent. Recognizing sentimental value.

2. Future interest: Reversion to the grantor, O (If O dead, then to O’s heirs) or Remainder in 3rd Party.

3. Life Estate Pur Autre Vie (Variation)

a. Life estate measured by a life other than the grantee’s

b. “To A for the life of B” 

i. “To Madonna for the life of David Letterman”


Future Interests

Future Interests Capable of Creation in O the Grantor: three possibilities
1. Possibility of Reverter (FSD) (Frank Sinatra/ Orville Redenbacher)

a. When an owner carves out of his estate a determinable estate of the same quantum.

b. Usually carving a fee simple determinable out of a fee simple absolute.

c. Could also be a life tenant conveying his life estate to another.

2. Right of Entry (FSSCS) (Bobbie Brown)

3. Reversion (after life estate, when grantor or his heirs have something left over)

a. The interest remaining in the grantor (or their successor) who transfers a vested estate of a lesser quantum (smaller) than that of the vested estate which he has.

b. The remnant of an estate that has not entirely passed away from the transferor.

c. May or may not be a certain future possessory interest

i. Ex: O ( A for life (reverts to O after A dies)

ii. Ex: O( A for life then to B and her heirs if B survives A (reverts to O only if B dies before A does)

Future Interests in a Transferee (Other than O): two possibilities
4. Remainder (life estate):

a. Natural + Immediate

b. Polite & patient interest that waits it’s turn. 

c. Waits for the present possessory estate to end before it takes

d. Never follows defeasible fees

i. The remainderman waits his turn.

ii. In defeasible fees, somebody cuts off someone’s property interest

e. Either Vested or Contingent

i. The law has a preference for a vested remainder: when an instrument in ambiguous, the courts construe it in favor of a vested remainder.

1. Vested Remainder (created in a known taker/ascertained person not subject to condition precedent):

a. Factors

i. When created in a known taker/ascertained person +
ii. Not subject to a condition precedent

b. Ex: O( A for life, then to B and her heirs

i. A has a life estate

ii. B has a vested remainder in fee simple

iii. When A dies, B has possession in fee simple

c. Indefeasibly vested remainders (best kind!)

i. The remainder is certain of becoming possessory in the future and cannot be divested 

ii. Taker is known +
iii. Taker is not subject to any conditions

iv. Ex: O ( A for life, then to B and her heirs (no matter what, B or B’s successor are certain to take possession upon A’s death: B has a vested remainder in fee simple absolute).

d. Vested remainder subject to complete divestment

i. Taker is known +
ii. Taker is not subject to any condition precedent (no prerequisite, nothing he has to do that he hasn’t done)  +
iii. Taker is subject to condition subsequent (some eventuality that if it manifests will divest remainderman of his interest)

iv. Ex: “to A for life, then to B,  but if B dies under 25, to C” if B is alive, but under 25.

e. Vested remainder subject to open

i. Remainder vested in a group/category/class of takers at least one of whom is eligible to take.

ii. Ex: “To A for life, then to B’s children” if B has at least one child. 

1. Class closes when A dies.

iii. A class is open when others can still join.

iv. A class is closed when nobody else can join.

1. Class closes whenever any member can demand possession.

2. Contingent Remainder (created in an unknown taker and/or subject to condition precedent): 

a. Future events determine who is to take the property upon the life tenant’s death.

b. Factors:

i. When created in as yet unknown takers or
ii. When subjected to conditions precedent

c. Ex: “To A for life, then to B’s first child”

i. If B has no children, B has a contingent remainder (taker has not yet been ascertained)

d. Ex: “To A for life, then, if B graduates college, to B”

i. If B hasn’t yet graduated from college, B has a contingent remainder (subject to an as yet unsatisfied condition precedent/prerequisite)

e. Ex: O(A for life, then to B and her heirs if B survives A, if B does not survive A then to C and his heirs.

i. Both B and C have alternative contingent remainders
f. Ex: O(A for life, then to B and her heirs, but if B does not survive A to C and his heirs.

i. B has a vested remainder in fee simple subject to divestment
ii. C has a shifting executory interest, which can become possessory only by divesting B’s remainder. 

g. Note: “Heirs” is always contingent because heirs are only determined at someone’s death.

h. Rules that limit contingent remainders

i. Historically contingent remainders were detested

ii. Rule of destructibility: a contingent remainder would be destroyed if it was still contingent when the preceding estate ended. 

1. Abolished! Harsh.

iii. Rule in Shelly’s Case: In this case only: “to A for life then to A’s heirs.” If A is alive, the present and future interests merge, giving A a fee simple absolute (promotes alienability). 

1. Abolished! Today, A has a life estate, A’s heirs have a contingent remainder.

iv. Doctrine of worthier title: applies when O, who is alive, tries to create a future interest in his heirs. Ex: “O conveys to A, then to O’s heirs.” If the doctrine of worthier title did not apply, A has a life estate, O’s heirs have a contingent remainder. Thanks to this doctrine, the doctrine voids the contingent remainder in O’s heirs. Instead, A has life estate, and O has a reversion. 

1. Exists today in most states! 
Executory Interest 

ii. Take effect by cutting short another or benefitting from another’s forfeiture. Either shifting or springing

1. Shifting Executory Interest - Cuts short someone other than O
a. Always follows a defeasible fee

b. Ex: “To A, but if B returns from Canada next year, to B.”

i. **not to A for life, but TO A.

ii. (A has a defeasible fee subject to B’s shifting executory interest) 

iii. A might find that limitless enjoyment rudely interrupted by B (if he returns from Canada next year), who has a shifting executory interest. 

iv. Why doesn’t B have a remainder?

1. Because remainders never follow defeasible fees. Remainders don’t cut short anybody.

2. Springing Executory Interest - Cuts short O

a. Ex: “To A if and when he marries”

iii. (A has a springing executory interest, if A gets married she has the power to cut short O the grantor).

Rule Against Perpetuities (RAP)

a. Identify future interest:

i. Applies only to certain contingent remainders, executory interests, and vested remainders subject to open.

ii.  RAP never applies to future interests in O

iii. RAP never applies to indefeasibly vested remainders or vested remainders subject to complete divestment

b. What has to happen for the future interest holder to take?

c. Find a measuring life

i. A measuring life is alive at the date of conveyance + 
ii. whose life or death is relevant to the conditions occurring 

d. Will we know for sure, within 21 years of the death of that measuring life, if the future interest holder can take?


rule of convenience says we stop counting people (children) when possession occurs (after A dies), cuts out people who are afterborn but lets those who are already conceived get older and meet the condition.

Concurrent and Marital Estates

a. Old favored estate = joint tenancy

b. Modern favored estate: tenancy in common

i. JTs create uncertainty & not as marketable as TIC  

Joint tenancies (like a gambling match)

1. Two or more own with right of survivorship

1. Some states dislike JT so much that they are not allowed by statute

a. May construe as a joint life estate.

b. But in a life estate you can transfer your interest.

2. Right of survivorship: when one joint tenant dies, his share goes automatically to the surviving joint tenants
a. Destiny’s Child (I’m a survivor)

2. JT’s interest is alienable but NOT devisable or descendible


3. How to create JT - The four unities: 
Must take their interests at:

a. The same time

b. By the same title (by the same instrument)

c. With identical interests

d. With the right to possess the whole

AND Grantor must clearly state the right to survivorship.


4. How to sever JT:

Principally by sale (can sell or transfer, even secretly)

JT sale severs the JT as to the seller’s interest & the buyer = TIC.


Tenant in Common (TIC): Modern Favored Estate
1. Two or more own with no right of survivorship

2. The default common tenancy

3. Each co-tenant owns an individual part and has the right to possess the whole

4. No survivorship rights between TIC!!So each interest is descendible, divisible, and alienable
Tenancy by the Entirety (the marriage estate)

1. Tenancy by the Entirety: Marital interest btwn married partners w/ right of survivorship

a. Fiercely protected form of co-ownership

i. MC Hammer Can’t Touch This 

ii. Creditors of only one spouse can’t reach this tenancy

iii. Neither tenant acting alone can defeat the right of survivorship by trying to sell to another

iv. One tenant by the entirety cannot unilaterally sell his share, any disposition must be in concert

2. Community property is an alternative

3. This is a very durable estate

4. Termination: only by death or divorce or some kind of joint agreement by the parties.

Rights and Duties of Co-Owners of Concurrent Estates

1. Ex: Greg & Marcia Brady are co-owners

2. Each co-owner is entitled to enjoy the whole, no matter his or her respective share.

3. Each co-owner receives his or her fair share of rental income from a 3rd party.

a. So if Greg leases Blackacre’s basement to Alice, Marcia gets her fair share of that rental income 

4. A co-owner enjoys a right to contribution during the life of the co-tenancy for any repairs that she reasonably makes.

a. Ex: if a football is thrown through the window and Marcia fixes it, she is entitled to Greg’s fair share of the improvements so long as Marcia acted reasonably & responsibly and gave notice.

b. Fair share = undivided interest in the whole.

5. No affirmative right to contribution during life of co-tenancy for improvements.

a. If one day Marcia suddenly decides to wallpaper all of Blackacre with extraordinary neon green paper and Greg gets home, Marcia is not within her rights to demand Greg’s contribution.

b. Upside/Downside Doctrine:

i. At partition, the improving co-tenant gets a credit equal to any (objective) increase in value caused by her efforts.

ii. At partition, Marcia suffers a debt if her improvements actually caused a drop in value.

6. Co-owners must not commit waste (no voluntary/permissive/ameliorative)

Case Examples 
1. Riddle v. Harmon (1980) : You can not only create a JT by yourself, you can sever a JT by a unilateral action by one of the parties. Old rule is a relic of feudalism and should be thrown out.

2. Harms v. Sprague: mtg did not end the JT (mtg isn't a severance), mtg does not survive brother’s death (mtg disappears (despite a statute that seemed like it was designed to make sure it survived).
7. Spiller v. Macereth (1976): Two TIC, one wants half the rental value, he couldn’t get that unless he demonstrated outster. Spiller rule encourages high use of the property: encourages uss & if conflicts ensue, can be resolved by partition.

Trusts

1. Trust divides the property into two estates:

a. Legal estate (fee simple absolute in the trustee)

b. Equitable estate (according to whatever the grantor wants, like life estate to my wife and the rest to my grandchildren or whatever)

Trespass & Nuisance 

1. Trespass: An unpermitted, unprivileged physically entrance on the property, w/intent to be there
a. Almost like strict liability

b. Any invasion is actionable

c. Any unprivileged invasion is a violation of exclusive possession.

d. Doesn’t need actual damages


2. Nuisance: Substantial + unreasonable interference with use (of P or common land)
a. Private: (substantial & unreasonable interference with private use)

b. Public: (substantial & unreasonable interference with rights in common with the public use)

c. Not diminimous

d. Not nuisance:

i. Plain old ugliness

ii. Stigma of living in the same neighborhood as something dangerous

iii. Spite fences

3. Factors to look at:

a. “come to nuisance” (Versailles Borough v. McKeesport Coal)
b. location

c. best available technology

d. avoid the harm

e. balancing test (Estancias Dallas Corp. v. Schultz, Versailles Borough v. McKeesport Coal)
f. too sensitive (aesthetics) (Morgan v. High Penn Oil nuisance law is to protect average people of ordinary sensitivity)

g. intent (Morgan v. High Penn Oil)


4. Restatement Rule 826(b): balancing test: utility of the conduct v. gravity of the harm (Boomer v. Atlantic Cememnt Co.) If there is serious harm and D can afford it, it must pay damages.
a. widespread suspicion that the balancing test is loaded

b. direct cost plus positive externalities 

c. big numbers.

Review of Nuisance Case Law:

1. Versailles Burrow – off the hook, no injunction, no damages 
2. Reynolds Metal – on the hook, because of trespass (e=MC2)

3. High Penn Oil – on the hook, had to pay damages

4. Spur v. Del Webb - gives a fourth alternative

5. Boomer – on the hook, yes damages, no injunction

	Servitudes - Private Control of Land Use (Possessory Interests)

Usufruct: the legal right to use and derive profit or benefit from property that belongs to another person, as long as the property is not damage.  Easements are “usufructuary” rights.
Easement

1. Easement: grant of non-possessory property interest that entitles it holder to some form of use/enjoyment of another’s land. A right to use/access a neighbor’s property use right.
2. Scope: the terms & conditions at its creation, no unilateral expansion.
Affirmative Easement

1. Affirmative Easement: right to do something on servient land (most common)

2. Ex: right to place utilities lines, right of way

3. Creation: 

a. Prescription: by meeting the elements of adverse possession (COAH- continuous, open/notorious, actual, hostile).
i. To prevent golfers from getting PE over land (retrieving balls): interrupt use by giving notice, or officially “give permission” to defeat. (PE starts out as trespasses; ripen into PEs).

b. Implication: easement implied from existing use. 

i. Ex: A owns 2 lots, L1 is hooked up to sewer drain on L2. A sells L1 to B with no mention of any right to use drain on L2. Court may imply an easement on B’s behalf if:

1. Previous use was apparent
2. Parties expected it would survive division because its reasonably necessary for Dominant estate’s use and enjoyment.

c. Necessity: land locked. When grantor conveys part of his land with no way out except over part of grantor’s remaining land.

i. Based more on public policy than intent.

ii. Easement lasts only as long as the necessity lasts.

d. Grant: to endure for more than one year must in writing (SoF)

Negative Easement

1. Negative Easement: allows holder to prevent a servient owner from doing something that otherwise would be permissible

a. Light

b. Air

c. Support

d. Stream water from an artificial flow

e. Scenic view in a minority of states

2. Creation: only explicitly in writing

3. No automatic right to a negative easement.

a. Can only be created expressly in a signed writing.

4. Abound in urban areas

5. Example: Negative easement for light trinity church (dominant estate) has over John Hancock (servient tenement/land)


Appurtenant Easement

6. Appurtenant Easement: when easement benefits the holder in his physical use or enjoyment of his property.

a. It takes two:

i. Dominant estate (gets the benefit)

ii. Servient estate (bears the burden)

b. Transferability: transfers automatically with the dominant estate

c. Ex: A grants B right of way across A’s land so B can better reach B’s land. 

i. “B has an easement appurtenant to B’s dominant tenement.”

ii. B’s land is dominant estate (gets benefit)

iii. A’s land is servient estate (bears burden)

In Gross Easement

1. In Gross Easement: when easement gives its holder only some personal or commercial advantage not related to his use or enjoyment of land.

2. Not favored because it’s not tied to another land and there is a worry in CL that it could get overused.

3. Just takes one: Only one parcel is involved

a. Servient land is burdened but no dominant land

b. Easement holder gets only personal or financial gain

4. Transferability: not transferable unless it is for commercial purposes (because its for commercial purposes).

5. Ex: A sign on my lot: “Eat beans and you’ll never have to pay for gas”

a. The right to place a billboard on another’s lot, to fish/swim in another’s pond, to place utility lines on another’s land.


Terminating an easement:

1. Written release from easement holder to servient owner (most common)

2. Created by necessity: expires as soon as necessity ends

3. Estoppel doctrine: when servient owner materially changes position in reasonable reliance on easement holder’s assurances that the easement will not be enforced.

a. Ex: dominant estate says, I no longer needs your easement so servient estate builds a pool there instead.

4. Abandonment: easement holder must show by physical action his intent never to use the easement again.

a. Ex: A puts a structure on her own land that precludes her access to the easement.

5. Merger/unity of title: when title to the easement and title to the servient land become vested in the same person.

6. Prescription: servient owner may extinguish the easement by interfering within accordance with the elements of adverse possession.

Case Examples:

1. Van Sandt v. Royster (KS, 1938) Sewage line runs under 3 res lots, used to be 1 lot, then subdivided: doctrine of strict necessity. If it's necessary and there's notice then it's valid.
2. Miller v. Lutheran Conference & Camp Association, 1938: you can now assign/convey in gross rights (couldn’t before) so long as parties intended. But, Rufus’s executors can’t lease parts of lake, b/c not divisible; Both have “veto,” they can divide the right but otherwise  “one stock” rule requires management of shared property, utilizing in common.

3. Othen v. Rosier (p. 786): Prescriptive easements don’t require exclusive use to the exclusion of the servient owner, but require exclusive use to the exclusion of the public; prescriptive easement difficult to prove.

4. Raleigh Avenue Beach Assn. v. Atlantis Beach Club - Public trust doctrine: Historically, beds/access to navigable waters declared “publicly owned” to prevent monopolization.  Mono Lake decision: expansion re: water itself being owned by the public. Matthews: set precedent that “quasi-public body” / constructive public entity was bound by public trust doctrine. Atlantis argues that it is different - not at all “municipal,” etc. Public “right to roam” 
5. McDonald v. Halverson: Said only applied to beaches on ocean and long history of public use. Ct here uses Thornton - owners never had right to obstruct public access. 

6. Brown v. Voss (1986)Easement was granted to benefit parcel B not parcel C .

7. Preseault v. United States (1996)  Rule: "The scope of an easement may be...adjusted in the face of changing time (tempora motondo) to serve the original purpose, so long as the change is consistent with the terms of the original grant."

License

1. License: a mere privilege to enter another’s land for some delineated purpose.

2. Licenses are revocable whereas easements are not. Not subject to SoF.

The Profit (Profit a prendre)

1. Profit: entitles its holder to enter servient land and take from it the soil or some other resource.

2. Subject to all the rules of easements.

3. Ex: right to take timber, minerals, drill oil (right to take something, usually natural resources)

Covenant

1. Covenant: promise to do/not do something related to the land (legal device)

2. Starts off as a mere contractual relationship.

3. Restrictive Covenants (most are negative):

a. Promises to refrain from doing something related to land

b. Came about because negative easements are so narrow. Possibilities are endless.

c. Ex: I promise not to build for commercial purposes.

4. Affirmative Covenants:

a. Promise to do something related to the land

b. Ex: I promise to paint our common fence

5. Tell a covenant or an equitable servitude: on the exam, by the remedy

a. When P seeks money = covenant

b. When P seeks injunction = equitable servitude

6. One tract is burdened, one tract is benefitted. 

7. When will the covenant run with the land? When it is capable of binding successors
a. Real covenant binds successors.

Ex: A promises B that A will not build for commercial purposes (A’s parcel is burdened, B’s parcel is benefitted), then A sells to A1 and B sells to B1. A1 begins manufacturing of steak sauce. B1 seeks to sue for money damages.

Methodology Requires intent + notice + privity
Does the burden of A’s promise to B run from A to A1?

i. Always start with the burden side, b/c it’s harder for burdens to run than benefits.

ii. Writing: original promise in writing

iii. Intent: original parties intended cov. would run. Courts quick to presume intent.

iv. Touch & Concern the land: must affect the parties as landowners, not simply as community members

v. Horizontal & Vertical Privity: 

1. Horizontal: succession of estate: A and B enjoyed grantor/grantee relationship (or LL/T or mortgage/mortgagee or some other servitude) relationship with promise was made.

a. Horizontal privity is difficult to establish, its absence is why many burdens wont run. Not needed for benefit side.
a. Not satisfied by neighboring lot owners - must use straw devices
2. Vertical: nexus between A & A1

a. Simply requires some non-hostile connection.

b. Contract, devise, or descent (typical land transfer), only absent is A1 took by adverse possession.

vi. Notice: A1 must have had notice of the promise when she took. 

Does the benefit run from B to B1 (does B have standing)? 

vii. Writing: original promise in writing

viii. Intent: original parties intended benefit would run.

ix. Touch & Concern the land: must affect the parties as landowners

x. Vertical Privity: requires non-hostile nexus between B and B1.

Equitable Servitude

1. Equitable Servitude: a promise respecting the land that equity will enforce against successors.

2. Remedy is injunctive relief.

3. To create:
a. Writing: original promise in writing

b. Intent: original parties intended ES would run. Courts quick to presume intent.

c. Touch & Concern the land: must affect the parties as landowners, not simply as community members

d. Notice: A1 must have had notice of the promise when she took. 

4. Privity not needed to bind successors.

5. Implied equitable servitude when general/common scheme doctrine are satisfied:
a. Common scheme doctrine says there is an implied ES if:
i. When the sales began, A had a general scheme of residential development, which included B’s lot.

ii. B had notice of the promise contained in the prior deeds. 

1. Three forms of notice (lay of the land; had you looked you would know):

2. Actual: literal knowledge of the promise

3. Inquiry: constructive notice: that neighborhood conforms to a common restriction

4. Record: constructive notice: imputed to buyers thanks to public records.

6. Changed Conditions Defense (only defense):

7. Tulk v. Moxhay (1848) 854: Equitable servitudes grew up to provide equitable remedies 

Racial Covenants, Subdivision Restrictions & Homeowners’ Associations  

1. Shelley v. Kraemer Court action is state action and state action cannot be used in violation of 14A: : Shelly, a black woman, attempts to buy a piece of property where there is a restrictive covenant which excludes black people. Hold: The judicial enforcement of things that violate the equal protection clause is state action that offends the equal protection clause. 

2. Truskoluski –Western land subdivided parcel into 40 lots in Reno with a restrictive covenant that restricted the entire subdivision to single-family dwelling. 

3. Rick v. West: no changed conditions 

4. Pocono Springs v. MacKenzie: MacKenzie owns a plot of land in a neighborhood association and attempted to get rid of it, by selling, by abandoning.

5. Nahrstedt v. Lakewide Village Condominium(900): The condo association has a no-pets rule.

Conservation Easements

1. Conservation easement benefits the landscape, not landowner, so it’s in gross.

a. Issues: (1) Transferability (2) If a purpose is an authorized purpose.

1981 Uniform Conservation Easement Act (encouraging states to adopt conservation easement statutes). 

i. Authorizes negative rights: no development rights

ii. Negative easement/servitude/covenant whatever

2003 Uniform Environmental Covenants Act 

iii. About remediating hazardous waste sites

facade preservation easements: device that prevents the façade of a house registered on the national Register of Historical Places from being altered.

primary residence easements: reaction against growing popularity of vacation homes (drive by neighbors) that authorizes a body to take action against any owner who fails to comply with the regulation against using the house as a vacation home.

U.S. v. Blackman (handout, p. 928): easement enforceable, b/c of the history of easements in Virginia.

Myrtle Grove saga (handout, pp. 941-42): AG has standing to assert the rights of the public. 


Tennessee Environmental Council v. Bright Par 3 Associates (handout, p. 942) - who can enforce the conservation easement: 

Constitutional Takings of Property

1. 5A “Nor shall private property be taken for public use, without payment of just compensation”

2. Kelo v. City of New London: New development planned to revitalize for New London, which is having severe economic problems. Used to be known for building submarines, naval operation. Kelo and several other residents with nice houses don’t want to give up their houses to the condemnation- holdouts. 
Physical Occupations & Regulatory Takings 

1. Loretto v. Teleprompter: Permanent physical occupation = per se taking. NY Law provides a LL must permit a cable co to install its cable stuff without asking for payment. Cable TV is soooo important so the cable co has the right to install its cable lines. Loretto says this is an easement and the city needs to pay. The city says that they are acting within the police power for an important public purpose and in that case they don’t compensate. Hold: for Loretto, this is a taking/easement, needs to be compensated. (Just compensation here was $1 (b/c, actually, having cable increases the value of a place).
a. Rule: A permanent physical occupation authorized by government is a taking without regard to the public interests it may serve.

Takings Methodology:

1. Does the government say they are taking?

a. Eminent Domain (condemnation/government says they are taking):

2. If yes, then ask:

a. Is the compensation just & is the use public? 

3. If no, look at the per se rules:

a. Permanent physical occupation (Loretto)

b. Total economic wipeout (Lucas)

4. If not a per se taking, look at Penn Central Factors:

a. Economic impact of the regulation of the claimant (Whether or not they can make use of the land, whether the value has been completely diminished)

b. Extent to which the regulation has interfered with distinct investment-backed expectations (reliance, making expenditures that were tied to something that was later materially changed by government regulations.)
c. Character of the governmental action (comprehensive plan or singled out?)
5. Also look at:
a. Conceptual severance: what is the property at issue: different ways to look at property (Holms). Better for owners to separate the property into discrete little properties so that the percentage of the takings equation is huge (if the whole property is large, the economic effect is relatively small, then there is no taking. If the property is small, the economic effect is huge and it starts to look like a taking).
b. Average reciprocity of advantage: if you get anything out of the regulation, its probably not a taking.
c. Nuisance-like?

d. Preventing public harm = police power so no compensation If you can characterize as preventing a public harm (if so = police power so not a taking, just regulation) or
e. Creating public benefit = taking that must be compensated

f. Safety/health

g. The TOO FAR test (Pennsylvania Coal v. Mahon)

1. Hadecheck v. Sebastian: Brickyard operation got zone into LA city limits as city expanded. Hold: brickyard has gots to go, this is police power used against a nuisance 

2. Pennsylvania Coal v. Mahon Petitioners complain that mining under their property is removing the supports of their building & causing subsidence in violation of the Kohler Act (which forbids the mining of coal in some areas if it would cause subsidence of a residence).  Hold: the statute is invalid because it goes too far, the mining only protects private homes. 
a. The TOO FAR test: statute diminishes too much value (says this is a case of a single private home versus lots of potential mining: Argued on a narrow view of the property involved, which is a good way for the owner to win).
3. Keystone Coal Act was upheld, and Court said they are not overruling Mahon. Distinctions: 

4. Penn Central v. New York: Owners wanted to expand but ran into problems with the landmarks preservation law. Characterized as preventing a public harm, so the landowner had no right to do that in the first place because its nuisance-like. Police power can restrain because you didn’t have that right anyway. And those factors.
a. These factors are not very clear. It’s really more of a balancing test. This is vague and actually favors the government so long as it the government can about public harm etc..

Economic Wipeouts, Gov’t Defenses & Remedies

Lucas v. South Carolina Coastal Council: Lucas bought a property and was going to build houses, but then there was an act that banned building (to prevent serious public harm of building on the beach). Hold: This IS a taking. 
Rule: New per se taking: if it create a loss of all economic benefits/uses, then it is a per se taking.
Palazzolo v. Rhode Island: Hold: When he acquired the property in his own name, there was a pre-existing regulation that said you have to do all this stuff before you can get a permit. No take. 
First English (near Los Angeles): Yes remedy for temp taking is not just rescinding the ordinance or paying for the figure, also pays for the loss of use while the ordinance was in effect, but here there was no taking.

Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency: a temporary moratorium do not fall within Lucas complete economic wipeout/per se taking. Could be a taking if it satisfies the Penn Central factor.
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