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<<< Checklist: >>>
1. What body or bodies of law applies? (UCC for sales of goods, common law otherwise)
2. Do the parties have an enforceable K? 
· Offer, acceptance, consideration
· Freedom to contract = freedom to not contract and freedom to make a bad deal
3. If so, what are its terms? 
4. Has a party unjustifiably failed to perform? (Was the contract performed? If not, why not?)
· Was breach proximate cause of harms?
5. If so, what remedies are available to the aggrieved party?

Common Law points to hit:
· Offeror has power over terms, proposed offer, but power to bind rests with offeree.
· Offer that retains power to abandon (not revoke) deal is solicitation to offer. (Ads, quotes)


UCC (sale of goods) or Common Law (services) 
Objective manifestations
Duty to read, deliberate undisclosed intent
Offer
Advertisement as an offer?
Acceptance
Effective date of acceptance
Inadvertent manifestation of acceptance
Silence as acceptance
Termination of Power of Acceptance (lapse/rejection/counteroffer/revocation/death/mental disability
Acceptance by (complete) performance (unilateral)
Acceptance by shipment of goods
Communication of Acceptance
Standard terms
Electronic Media
Terms after contract formation/additional terms
UCC 2-207
Material/Dickered Terms
Preliminary, Incomplete, Indefinite Agreements, Agreement to Agree, Bargain in Good Faith, Vagueness
Statute of Frauds (writing, signature, content)
Consideration
Preexisting duties, agreements to settle claim/defense/mutuality of obligation
Illusory promise/discretionary promise
Promissory Estoppel
Option Contracts
Firm Offers



Chapter I.  Introduction to Contracts
1. Kim v. Son: Kim lent Son money as part of a broader deal, Kim did his part of the deal but Son did not. 
2. Giant Questions in the Sky (The Roadmap)
a. What body or bodies of law apply? Jurisdiction. 
b. Under applicable law, do the parties have an enforceable contract?
c. If so, what are the terms of such contract?
d. Has either party unjustifiably failed to perform the terms of such contract?
e. If so, what remedies are available to the aggrieved party?
3. Three Part Test to Determine if an Agreement is Enforceable: 
a. Whether both parties manifested an intention to be bound by the agreement,
b. Whether the terms of the agreement are sufficiently definite to be enforced, and
c. Whether there was consideration.
4. Definition of Contract:
a. A promise or set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty.
b. An exchange relationship created by agreement between two or more parties, containing at least one promise, and recognized as enforceable in law.
c. Offer, acceptance, consideration
5. Conceptions of how a contract forms:
a. Contracts as crystallization (Classical model): SET IN STONE. One minute you have nothing, the next, BOOM a contract, the existence of the contract has formalized and the terms are set in crystal.
b. Contracts as jello: FLEXIBLE. Between two parties, obligations and agreements continue to firm up & additional terms can be added as the contract forms, things that one party or the other can do to stop the process from being completed, & at point the contract can no longer be modified- a bit of separation between when a contract is formed, and what the terms of the contract might be.
6. Contract Disputes:
a. Sometimes about whether a contract was formed.
b. Usually about what the terms of any resulting contract are.
7. Cohen v. Cowles Media Co., 18 (Cohen newspapers info)  Unless both parties meant for a promise to be legally binding, a promise is just a promise, an ethical relationship without legal rigidity. 
8. Pierce v. The Clarion Ledger 21 (Newspaper published info about Pierce). Moral question not a contract.
[bookmark: _Toc153708083]Introduction to Remedies
1. Types of damages: Monetary damages (usual remedy), Specific performance (not the preferred remedy except for real estate).  Expectation damages.
2. Kilarjian v. Vastola (27). Court found Vastolas responsible for the breach of contract but does not kick them out of the house because that wouldn’t be the just result (she would die). 
a. This case represents an exception to an exception since specific performance was not awarded in a real estate case.
3. Enforcing an award of damages: order of the court—court can compel performance, or hold defendant in contempt/fine him.
[bookmark: _Toc153708084]Chapter 2.  Sales of Goods
1. Why UCC matters (to us): Implies a standard on the seller that is higher, Warranties (common law not so much), merchantability, Makes the seller strictly liable- if something goes wrong, if the goods are defective the seller is responsible, There may be different rules in terms of failure to perform, Remedies may be different 
a. [bookmark: _Toc153708085]Goods- tangible, movable property that is not real estate. 2-103(1)
b. Sale- exchange of item for a price, no money necessary. 2-106(1) 
UCC Article 1 
1. Sets out general provisions that apply to all transactions covered by the UCC.  Defines terms 
2. UCC 1-103(a) the UCC is to be liberally construed and applied to promote its underlying purposes and policies:
a. to simplify, clarify, and modernize the law governing commercial transactions
b. to permit the continued expansion of commercial practices through custom, usage, and agreement of the parties
c. to make uniform the law among the various jurisdictions
[bookmark: _Toc153708086]UCC Article 2
1. Article 2: Governs the sale of goods, specifically excludes information transfers. Revised article 2 has not been adopted by any state. Uniform state law adopted in all states except Louisiana. 
2. Its easiest when the court concludes that there is a sale of goods & UCC applies.
3. Where it is more uncertain:
a. Beyond the pure sale of goods
b. If it’s a sale, but what is being sold is not necessarily a moveable thing (media, IP, real estate, etc)
4. In the blurry edges cases:
a. Courts try to find some statutory clues to see if issue falls within UCC. 
b. Failing that they might to go on prior binding or persuasive precedent
c. Failing that courts will use policy (does it make good sense to apply UCC here) 
5. Even in situations in which the predominant purpose is not the sale of goods, courts may look to the UCC as a source for possible persuasive solutions to a particular question.
6. Pass v. Shelby Aviation, Inc., (41) killed in airplane crash. Here the transaction is more a sale of service: no UCC. 
a. Two tests can to decide in questions of “mixed transactions” whether Article 2 applies:
i. The Gravamen of the Action Test: looks to that portion of the transaction upon which the complaint is based, to determine if it involved goods or services (less used test).
ii. The Predominant Factor or Predominant Purpose Test: looks at the transaction as a whole to determine whether its predominant purpose (goods or service) (more popular test).
1. Must examine: the language of the parties’ contract, the nature of the business of the supplier of goods or services, the reason the parties entered into the contract, the respective amounts charged under the contract for goods and for services
[bookmark: _Toc153708087]The General Duty of Good Faith in Article 2
1. A merchant (& everyone) must exhibit honesty in fact PLUS reasonable commercial standards of fair dealing (objective standard-compared with the outside world)
2. “honesty in fact:” a subjective standard, involves an inquiry into the state of mind of the actor
3. “observance of reasonable commercial standards of fair dealing:” an objective standard. 
4. UCC 1-201(1)(b) “Good Faith:” means honesty in fact in the conduct or transaction concerned
5. Concept of goods: Moveable things. Not intellectual property.
6. Concept of sale: Seller passes title to the buyer. (not often actual physical titles).
7. UCC 2-104(1) "Merchant:" a person who deals in goods of the kind, or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction, or to whom such knowledge or skill may be attributed by his employment of an agent or broker or other intermediary who by his occupation holds himself out as having such knowledge or skill.  A merchant is any merch. acting as a merch.
[bookmark: _Toc153708088]Chapter 3.  Contractual Assent and the Objective Test
1. Possible sources of evidence of contractual intent: course of dealing between the parties, circumstances around particular transaction, language of communication itself, legal precedent, follow-through.
2. A party’s intent is deemed to be what a reasonable person in the position of the opposite party would have understood the intent to be through the party’s outward manifestations.
a. Based on observation (of observing party, could be offeror or -ee)—actions and words to indicate assent. Interpreted reasonably. More probative than subjective. 
3. “Contracts are created by the communication of intent through outward manifestations, which must be given the meaning reasonably understood by the party to whom they were communicated.” (84)
4. Questions of Perspective
a. Reasonable perceptions of the manifestations of intent between the parties
b. BURDEN OF PROOF in objective test: Look at all info that could possibly bear and give to jury or fact finder to determine the reasonable meaning. If both parties have equally plausible explanations, go on the basis of who bears the burden of proof (P). If not enough proof, π loses.
c. Kabil Developments Corp. v. Mignot: Ask π if “believed” contract was in place. Subjective evidence is admissible to supplement obj. evidence as long as not contradictory.
d. The Reasonable Person Construct
[bookmark: _Toc153708089]The Duty to Read
1. A party who had the opportunity to read a K, but did not, is bound by the terms.  A K need not be read to be effective; people who accept take the risk that unread terms may in retrospect prove unwelcome
2. A signed writing is deemed within our legal system to be an extremely strong indication of intent
a. Think about when interpreting a written agreement: Who drafted it? The technical expertise of the party drafting v. party reading and signing? Purpose for the contract? Obfuscatoriness of language? Circumstances surrounding signing? Negotiation. Formalities. What happened after?
3. James v. McDonald’s: Contractual obligation to arbitrate-though she did not read the contract, it is still binding

[bookmark: _Toc153708090]Deliberately Undisclosed Intent
1. Lucy v. Zehmer: What would a reasonable person have expected from the manifestation of intent? 
a. Restatement 2d §24:“An offer is the manifestation of willingness to enter into a bargain, so make as to justify another person in understanding that his assent to that bargain is invited and will conclude it.” 
[bookmark: _Toc153708091]Chapter 4.  The Offer
1. Common law Offer has 4 elements:
a. Proposal +
b. Clear and definite +
c. Leaves no essential terms open to negotiation +
d. Whether a “reasonable person” as offeree would have understood an offer 
[bookmark: _Toc153708092]The Definition of “Offer” at Common Law
1. “An offer is the manifestation of the willingness to enter into a bargain so made that assent of the other party is invited and will conclude the bargain”
a. Manifestation: objective not internal subjective intention. 
b. Willingness to be bound:
i. Must be ready to go ahead as soon as other party says yes.
c. Bound to what?
i. Some level of detail about the terms of the bargain is required.
[bookmark: _Toc153708093]The Definition of “Offer” under UCC Article 2
1. UCC 2-204. Formation in General: UCC 2-204. “any manner sufficient to show agreement, including offer and acceptance.” (p. 84)

[bookmark: _Toc153708094]Interpreting the Intent of a Communication to Determine Whether It Is an Offer
1. Restatement §24: within communication there must be express intent to conclude the bargain.
2. Fletcher-Harlee Corp(85) Call for bids interpreted to be solicitation for offer, not a contract.  Even if was a contract, D’s terms were a counteroffer which was accepted by P. 
3. People v. Braithware (88): Transcript of possible drug deal. No evidence that would indicate contract, intent or ability to sell. 2 prong test of offer to sell: actual offer to sell + evidence to indicate ability and intent to sell
[bookmark: _Toc153708095]Is an Advertisement an Offer or Solicitation?
	OFFER
	Language- commitment
	Reasonable reliance on industry custom
	Lots of details
	Ability to perform
	Unconditional
	Formality

	NOT OFFER
	Language- No commitment
	
	Lots of open terms
	Inability to perform
	Conditional
	Informality


1. Advertisements to the public are solicitations to make an offer not offers. 
(General rule)





2. In some circumstances, some courts are willing to treat some ads as offers:
a. An ad can be an offer where it is sufficiently clear, definite, explicit & leaves nothing open to negotiation (Lefkowitz test)
3. If it calls for specific performance. 
a. Harris v. Time (92). “Free watch” for opening envelope.  Found to be contract because of specific performance required, but dismissed because suit was trifle. 
4. Jesting ad is not a contract
a. Leonard v. Pepsico. Harrier jet. Catalogs are not generally not offers: order from a catalog is the offer, and it is are accepted when the store agrees to sell the product.
[bookmark: _Toc153708096]Chapter 5.  Acceptance
1. Offeree manifests assent in the manner required or allowed by the offer
2. Objective Standard for Determining Assent
a. Subjective belief v. apparent intent.
i. Jury instructions should be on objective, express intentions.
ii. Testimony re state of mind may still have probative value.
b. Assent must take into account both the substantive and the procedural nature of the offer.
c. Reasonable person/meaning test for manifested assent.
d. Clues to acceptance: Acting as if there is a K. Reasonable reliance by other party.
3. Acceptance Requires Agreement with Substantive Terms
a. Disagreement with substantive terms is not acceptance; it is rejection or counteroffer.
b. Modern case law not so rigid as “mirror image” 
c. Response may qualify as acceptance if it includes offeree’s intent to contract and no material variations.
4. Setting Procedural Terms for Acceptance
a. Offeror as “master of offer” sets terms; offeree can accept only be prescribed method.
b. If offer is silent on procedure, acceptance is allowed by any reasonable medium, time, manner, and method. (both common law and UCC).
c. If ambiguous, terms may be interpreted by offeree and decided by jury 
i. Ex: dispute of calendar days v. business days.
d. Prior methods of dealing may be persuasive of offeree’s reasonable interpretation.
e. To be effective, acceptance MUST be communicated.
1. Through a reasonable means +
2. in a reasonable manner, or
3. how specified by offer

[bookmark: _Toc153708097]UCC Acceptance
1. UCC 2-206 (1)(a): Unless otherwise unambiguously indicated by the language or circumstances: 
a. An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or nonconforming goods, but the shipment of nonconforming goods is not an acceptance if the seller seasonable notifies the buyer that the shipment is offered only as an accommodation to the buyer. 
b. If the beginning of a requested performance is a reasonable mode of acceptance, an offeror that is not notified of acceptance within a reasonable time may treat the offer as having lapse before acceptance.

[bookmark: _Toc153708098]The Effective Date of Acceptance
1. General Rule: Assent must be manifested/communicated to have legal force.
2. Acceptance must be knowing, voluntary, and deliberate act, but measured by objective standard.
a. Speaking, faxing, mailing, emailing, other “utterance.”
3. Effective date of communication differs depending on communication type:
a. Most types of communication (including email): information is “communicated” upon receipt.
b. Email: acceptance is generally not communicated until its been received
c. Mail: Mailbox rule: acceptance is communicated upon dispatch (as soon as it is mailed)
1. Use of mail must be customary and reasonably expected under the circumstances.
2. Applies to acceptances only 
3. Defeated if offeror specifies that acceptance is effective on receipt.
d. Offeror’s retraction of offer is not effective until receipt by offeree 
4. Acceptance by Agent is legally binding if agent with actual or apparent authority represents party.
a. Requires communication to offeror –notifying agent w/o agent notifying offeror is insufficient 
5. Keller v. Bones: invited acceptance by moment of signature rather than notice to seller
6. Roth v. Malson: signed wrong place, though w/ intent to accept. Counteroffer. Could have gone the other way.
[bookmark: _Toc153708099]Inadvertent Manifestation of Acceptance
1. Glover No reasonable person would believe s/he was accepting a reward s/he did not know existed = no contract)
A. “Reward” cases: Subjective test of assent - claimant must act with intention of accepting offer.
[bookmark: _Toc153708100]Silence as Acceptance
1. Generally, silence is not acceptance).
2. Inaction is rejection unless: (exceptional circumstances)
a. Offeree takes benefit of offered services  (not goods) with reasonable opportunity to reject them, knowing compensation is expected.
b. Offeror has stipulated that assent may be manifested by silence, and silent offeree intends to accept.
i. Protects offeree from offeror revoking.
c. B/c of prior dealings, it’s reasonable that offeree should notify offeror if he doesn’t intend to accept.
3. Duck Hunter v. Mallard. ducks in the freezer: at some point, unless it is accepted, an offer will lapse.
[bookmark: _Toc153708101]Restatement, Second §69. Acceptance by Silence or Exercise of Dominion
1. Restatements §69 specifies when silence as acceptance is ok in contract law (limited exceptions): 
a. Where the offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation
b. Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer.
[bookmark: _Toc153708102]Termination of the Power of Acceptance
1. If one of the following becomes legally effective 
a. before acceptance becomes legally effective: offer is off the table unless
b. after acceptance: no change (ex: contract still legal despite original offeror’s death).
2. The List: Lapse, rejection, counteroffer, revocation, mental incapacity, death
[bookmark: _Toc153708103]Lapse of an Offer by the Passage of Time
1. Offer expires if you do nothing.
2. Offeror gets to set the deadline. If I say my offer is only for 30 seconds, that's the terms.
3.  “Reasonable time” what’s reasonable generally decided by jury as factual dispute, or court as matter of law 
4. Vaskie v. West American. Offer to settle ins claim; court said SOL/reasonableness was a Q for the jury.
[bookmark: _Toc153708104] (
Once the offer is dead, its dead.  Even in the bible
 belt there ain't
 no born again offers.  If you reject it, you kill it and it can't come back, its dead!
)Rejection
1. Communication by offeree that she does not intend to accept offer.
[bookmark: _Toc153708105]Counteroffer
1. Combination of two legal acts: rejection and new offer.
2. Suggestion of change in terms (negotiation).
3. Can be deliberate or “couched” as acceptance (but changes terms).
4. Acceptance w/out change in terms, but too late or otherwise not following procedure, is also counteroffer.

[bookmark: _Toc153708106]Revocation of the Offer
1. Unless the offer itself is supported by consideration, an offeror may withdraw his offer at any time before acceptance and communication of that fact to him. 
2. Offeror free to revoke at any time before acceptance; revocation only effective upon communication to offeree.
a. As soon as the acceptance is communicated to the offeror, its too late for the offeror to revoke, and 
b. As soon as the acceptance is communicated to the offeror, its too late for the offeree to revoke
3. Revocation may be indirect if offeree hears about withdrawal from another source before acceptance.
a. Dickinson v. Dodds: Dickenson was told he was too late in accepting because Dodds had revoked the offer and sold to someone else. Court held that Dickenson knew that Dodds was thinking of selling to someone else before he accepted- reasonable person would have known.
i. Modern case law does not support Dickinson v. Dodds because it says the offeree is supposed to just assume based on information heard from a third party.
4. Hendricks v. Behee: Before Behee was notified the Smith’s accepted, Behee withdrew the offer. 
5. No contract until acceptance is communicated to the offeror.  A private act does not constitute acceptance. 
[bookmark: _Toc153708107]Death or mental disability of offeror
a. Already effective contractual duties pass to estate or custodian.
b. Not yet accepted offers lapse b/c offeror has lost ability to form contractual intent before acceptance.
[bookmark: _Toc153708108]Unilateral Contracts: Acceptance by Performance
1. Restatement 2d §32 and UCC 2-206(1)(a): 
a. Unless language of the offer or circumstances are unambiguously specific, an offer invites acceptance flexibly, by any of the ways of acceptance (promise or performance).  The UCC even more so.  
2. Restatement 2d §62: “Where an offer invites an offeree to choose between acceptance by promise and acceptance by performance, the tender or beginning of the invited performance or a tender of a beginning of it is an acceptance by performance… such acceptance operates as a promise to render complete performance.” 
i. Starting performance is the action which forms the contract
ii. As soon as the offeree starts to perform, its too late for the offeror to revoke
3. Restatement 2d §54: an offeree does not have to notify the offeror of the beginning of a performance acceptance (with exceptions) (if offeror doesn’t learn of w/in reasonable time offer can be void.)
4. Acceptance by promise: Offeree expressly assents to the proposed bargain- signs or says something that expresses assent to terms proposed in the offer. (usual situation)
5. Acceptance by performance other than contract performance contemplated in the offer: Offeree conducts themselves in such a way that manifests assent, but conduct is not entire contract performance- may be part, or may be something different. But the conduct in context manifests an intention to be bound.
6. Acceptance through completion of performance where the performance is what’s called for under the offer: just does it, performs their side of the bargain. (a unilateral contract)
7. Uncommunicated terms:
a. Are you somehow bound by rules which were never expressly communicated?
b. Varied conclusions about whether uncommunicated terms might be binding on the parties involved. 
c. Continuum:
i. Pro-Offeror: Offeror gets its standard terms. If the offeree cared, they should have asked or read or something to inform itself.
ii. Pro-Offeree: Classical offer & Acceptance model- protective of offeree. Offeror must communicate terms before acceptance. Terms that come later are just not part of the deal. 
iii. Middle: Maybe philosophically leans to one direction or the other, but wants to engage in the turning question and how it was presented and the context- a little ex post facto review- unwilling to make hard and fast decision based on procedure & instead look at the context.
8. When a contract is formed (3 alternatives):
a. Neither party is bound until acceptance is complete
b. Once acceptance has begun it’s too late for the offeror to revoke, but the offeree is not necessarily obligated to go forward
c. As soon as acceptance has begun, a contract has been formed (bilateral)

[bookmark: _Toc153708109]The Distinction Between Unilateral and Bilateral Contracts
1. Bilateral contract: at the time of acceptance, a contract is formed under which both parties have made promises to be performed at a future date.
a. Acceptance by promise or performance.
b. Each side has promised to do something, & each side will get something in return. 
c. "If you promise to paint my house, I will give you $100" 
d. At the moment of contract formation, two promises still need to be fulfilled. 
2. Unilateral contract: when the offeree’s performance is complete at the point of contract formation and only the offeror’s performance remains outstanding.
a. Accept only by completion of performance
b. One side has promised something, the other side has completed performance of something
c. “Reward for return of lost dog” 
d. At the moment of contract formation, one promise needs to be fulfilled.
e. Once offeree starts performance, its too late for the offeror to revoke
1. But the offeree does not have an obligation to complete the performance.
2. Its too late for the offeree to revoke once the offeree completes performance


Offer made		    1. Offeree starts performance		    1. Offeree completes performance
			    2. Too late for offeror to revoke		    2. Too late for offeror to revoke
									    3. Contract formed!
	
3. Carlill v. Carbolic Smoke Ball Co (142): Ad for smoke ball as remedy against the flu, woman buys it and gets flu
4. Harms v Northland (country club golf tournament) acceptance by performance = unilateral contract
[bookmark: _Toc153708110]Shipment as Acceptance of an Offer to Buy Goods
1. Because an offer invites acceptance in any reasonable manner and medium (unless language or circumstances otherwise unambiguously indicate)…
2. Performance in the form of shipment of goods ordered in the offer – is therefore usually an effective form of acceptance

[bookmark: _Toc153708111]Communication of Acceptance by Performance
Restatement Second §54. Acceptance by Performance; Necessity of Notification to Offeror
1. Acceptance of unilateral contract is accomplished immediately upon performance
2. R2d, § 54: Acceptance by Performance; Necessity of Notification to Offerer 
a. Where an offer invites an offeree to accept by rendering a performance, no notification is necessary to make such an acceptance effective unless the offer requests such a notification
b. If an offeree who accepts by rendering a performance has reason to know that the offeror has no adequate means of learning of the performance with reasonable promptness and certainty, the contractual duty of the offeror is discharged unless: 
3. The offeree exercises reasonable diligence to notify the offeror of acceptance, or
4. Offeror learns of the performance within a reasonable time, or
5. Offer indicates that notification of acceptance is not required

[bookmark: _Toc153708112]Acceptance by an Act That Cannot Be Accomplished Instantaneously
1. When performance is only mode, part performance can be legitimate acceptance (protects offeree)
2. Restatement 2d §45: Option Contract Created by Part Performance or Tender (protects offeree from revocation after noninstantaneous act of acceptance has begun):
a. Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it. 
b. Offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer. 
c. Here, if the offeree starts performance, they do not have to complete it. 
3. Restatement 2d §63: Effect of Performance by Offerree Where Offer Invites Either Performance or Promise (offer is not clearly intended to prescribe performance as exclusive mode of acceptance but may be accepted either by performance or promise)
a. Where an offer invites an offeree to choose between acceptance by promise and acceptance by performance, the tender or beginning of the invited performance or a tender of a beginning of it is an acceptance by performance. 
b. Such an acceptance operates as a promise to render complete performance. 
c. Here, if the offeree starts performance, they must complete it, because by beginning performance a contract has been created and they are in breach if they do not complete performance. 

[bookmark: _Toc153708113]Chapter 6.  Contract Formation: Standard Terms & Electronic Media
[bookmark: _Toc153708114]Terminology of Modern Standard-Form Contacting (problems of notice & assent)
1. Common Law:
a. Mirror image rule: acceptance must be exactly a mirror image of the terms of the offer 
b. Last shot doctrine: if the parties have a series of conversations & ultimately act like they have a contract, they will ultimately be bound by the last conversation (the last shot).
i. Even if the minds don’t match on what the terms are, the contract that is formed is the final offer in a chain
[bookmark: _Toc153708115]“Shrink-Wrap Terms” 
1. Terms included in the box and are not seen by the buyer until he brings home the purchase and opens it.
a. Traditional common law approach is to treat terms as an attempt to add terms to a contract  ineffective b/c once contract is formed neither party can change terms unilaterally
b. Contemporary law recognizes that the realities of modern packaging make this necessary
[bookmark: _Toc153708116]“Box-Top Terms” 
1. Terms printed on the outside packaging of the box
2. Improves the prospect of binding customer because he is notified of terms at time of contracting
3. AZ Cartridge v. Lexmark (174): Box-top rule alerts customer to K and he accepts by opening box, consumers have notice of condition, chance to reject contract on that basis & receive consideration (reduced price).
[bookmark: _Toc153708117]“Clickwrap Terms” 
1. Terms included in a link on the website or in a pop-up box
2. Problems of notice and assent.
3. Sprect v. Netscape (169): Terms must be so that a reasonable would known/learned of them (must be obvious) 
4. Mere reference to the existence of license terms on a submerged screen is not sufficient to place consumers on inquiry or constructive notice of those terms

[bookmark: _Toc153708118]  “Rolling Contracts”
1. Where an offer or acceptance does not take place at the point of purchase but are deferred until the buyer has had a chance to see the standard terms and to reject a contract on those terms. 
2. Where the exchange of money precedes the communication of detailed information.
[bookmark: _Toc153708119]“Cash Now, Terms Later” (Dealing with “Rolling Contracts”)
1. “Cash Now, Terms Later:” when the offer and acceptance do not take place at the point of purchase, but the acceptance is deferred until the buyer has had a chance to see the standard terms & reject on those terms.
a. Vendor may invite acceptance by conduct & propose limitations on what of conduct = acceptance
b. A buyer can prevent the formulation of a contract by returning the package if the conditions inside are found to be unacceptable
2. Boilerplate terms – writing on preprinted forms that contain standard terms
a. b/c form is to protect a party’s interests, if seller and buyer bot1h use standard terms, conflict is likely
3. Casavant v. Norwegian Cruise Line, LTD. D wanted to cancel cruise after 9/11 and cruise line refused to let them.  Term of arbitration is unreasonable if customer had no reasonable opportunity to respond to terms.
a. Because standard terms are imposed, not negotiated, should be scrutinized for fundamental fairness
4. ProCD, Inc. v. Zeidenberg (156) D bought consumer copy & used it for commercial purposes. 
a. Buyers of computer software must obey the shrink-wrap terms unless the terms are objectionable on grounds applicable to contracts in general.
b. Not practical to put all language on outside of box. 
c. Pro-offeror stance of modern law
5. Licitra v. Gateway. P bought faulty computer, D refused refund. Arbitration clause is add’l term, not part of K 
a. Everything after initial contract of price and terms of delivery is an additional term & must be able to accept/reject
b. No chance for negotiation.  Returning computer isn’t “real” option. 
c. Pro-offeree stance of modern law

[bookmark: _Toc153708120]Electronic Media (& electronic agents)
1. Online communications and responses (e-mail, web positings) are adaptable to UCC in many situations
a. Automated responses: Issue of actual human assent to contract formation
b. UETA (state law) and E-SIGN (federal law) statutes allow one or both parties to utilize a program or other automated means as an “Electronic Agent”
2. [bookmark: _GoBack]Electronic Agents can initiate or respond to actions to form a contract without any human review on either end.  
a. Ex: to buy or sell something at a certain price.
3. Human – Electronic Agent interactions:
a. Human party must have means to agree to or refuse the transaction
b. Human party must reasonable understanding that actions will lead to a contract
4. Online auctions: Contract is for purchase of items, warranties must be made between the two parties like any other transaction; Ebay and other hosts have no role in determining terms between the two parties.
[bookmark: _Toc153708121]


The Battle of the Forms – UCC 2-207
1. Applies when 2 criteria are met:
a. Sale of goods + 
b. Proposed additional terms, or different terms, than were offered or agreed to
2. Possible situations:
a. Conflict in the boilerplate language 
b. A deal followed up by written confirmations 
i. where one party offers a deal and the other in writing purports to accept the offer but upon close inspection the acceptance actually varies the offer
3. Attempts to resolve problems in common law: 
a. Mirror Image: Since nonconforming response is not a contract, either party could renege
i. UCC 2-207 says a contract exists when both parties think a contract exists.
b. Last Shot Doctrine: gives unilateral advantage to last person who played the game
i. UCC 2-207 attempts to avoid giving unilateral preference to last party
4. Basically: 
a. If one party is not a merchant: new terms are seen as proposed additional terms unless assent to those terms is expressly a condition of contract formation.
b. If both parties are merchants: additional terms are incorporated into the preexisting contract 
i. unless:
1. The offer expressly limits acceptance to terms of the offer 
2. The new terms are material alterations
a. Common law argument supplements: “Extra term is valid if it was within the party’s reasonable expectations that there would be an extra term (like a return policy).”
3. Objection to additional terms is timely given 
c. A Contract can be formed by conduct if both parties recognize the existence of a contract 
i. Here, the terms are:
1. The terms in the writings that the parties agree together with + 
2. Supplementary terms: standard terms from the industry & the UCC 
5. Also:
a. Offer Controls Approach: alters “last shot” doctrine that would apply in common law. Here, no advantage from sending the last form. Instead the offer controls, so the person who sends the first form gets the advantage – more of a first shot doctrine). 
b. “Knockout Approach” The fairest thing to do would be if nobody got their way.  So where are disputes settled?  Conflicting terms are removed + replaced with supplementary terms.
6. UCC 2-204 & 2-206: discuss how acceptance can be made, by response or by performance.  
a. broad in permissively determining what is reasonable.
b. If a different item is sent by mistake, a contract is still formed.  
c. If a different item is sent but with acknowledgment that its different, it is not acceptance, it’s a counter-offer.






(1) A definite and seasonable expression of acceptance operates as an acceptance even though it states terms additional to or different from those offered, unless acceptance is expressly made conditional on assent to the additional or different terms.
a. definite: does the acceptance materially/meaningfully alter, add, exclude the terms? 
b. Operates as an acceptance: forms a contract

(2) The additional terms are to be construed as proposals for addition to the contract. 

Between merchants the additional terms become part of the contract unless:
     a. the offer expressly limits acceptance to the terms of the offer
     b. they materially alter it; or
    c. notification of objection to them is received

(3) conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  

In such case, the terms (in this case of contract by conduct) of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act (the UCC)





 (
Is the UCC relevant (goods not service)?
Stop.
Was there a K before writing?
How do you know?  Check UCC 2-204 and UCC 2-206
2-207 (2)
2-207 (2)
2-207 (2)
Does writing form K under 2-207(1)?
Does conduct form K under 2-207(3)?
No CONTRACT
YES
YES
YES
NO
YES
NO
NO
NO
)






[bookmark: _Toc153708122]Material & Dickered Terms
1. UCC 2-207 tells us what terms from the form become part of the contract. 
a. Dickered term: terms the parties would argue over. Probably no contract if alteration of dickered term.
i. If its something handwritten in, something that varies from transaction to transaction, or likely that the parties would negotiate about, then it’s probably a dickered term.
b. Material alterations: Terms that involve an element of unreasonable surprise, terms that are unreasonably burdensome. Possibly no contract if alteration of material term.
c. Non material alterations
2. Materiality Analysis is from the perspective of when the contract was formed. 
.
	Indicative of
material term
	Indicative of
not material term

	If the other party would have been inclined to object
	Reasonably expected 

	If the other party would want to change the term
	Standard term buried in the printed form

	If the other party would say they do not want that in the contract
	
Terms like like ho hum sellers always want that, or if I were them I would want that too…

	Often considered to be material:
1. Warranties, Things that modify or limit remedies, Things like late fees, return policies, forum selection clause, product defect notification,
2. things that go to the qualities inherent in what you are buying and the sellers’ responsibility for providing goods that meet those standards & your access to remedies.
	

	Maybe Arbitration: it’s is becoming so common in some industries that it is sometimes not material, even though it goes to remedy
	


[bookmark: _Toc153708123]
Revised UCC 2-207
1. Revision attempts to clean up 2-207, resulting language is in many ways an improvement but substantive changes have actually proven rather controversial:
a. Minor differences: no reference to written confirmations, omits proviso that used to say “expressly made conditional..” allows one of the forms, an acceptance, to include that & prevent the contract formation,  One way to fail to be a definite acceptance is to use the language described
b. Big Changes: Larger scope of 2-207 applicability. Arguably, now applies to any new contract, Pull out the terms on which the writings agree, supplemented by any applicable rules of law, and there’s your contract, Only questionable part: “terms, whether in a record or not, to which both parties agree.”
2. Probably we won’t see revised 2-207 adopted anywhere, anytime. Probably they will re-revise it.

[bookmark: _Toc153708124]Chapter 7.  Preliminary, Incomplete, and Indefinite Agreements
1. Tension between honoring parties’ intention to be bound & forcing parties to abide by terms set by the court.
a. Spectrum of Approaches:
i. No contract
1. any contract must be unquestionably clear and complete or else it cannot be sued over 
2. particularly older K req’d more express terms & manifestation of intention to be bound
ii. There is a contract for some purposes
1. While one or more terms are too vague to be enforced, other terms will be enforced
iii. There is a contract, and court will find a way to plug the ambiguities
1. So long as the subject matter is relatively clear & there was clearly intent to be bound, the court will cobble together additional terms to plug holes in the parties’ agreements
2. Where parties genuinely thought they had a deal, even older K would seek be flexible
3. UCC basically does this- gap filling
2. What if we are looking for just one particular term?
a. Spectrum of Approaches:
i. Most problematic: agreements to agree
1. “If something comes up, we’ll figure it out”  Most courts will say not good enough
a. Expressly manifests intention not to be bound; further agreements are required
ii. Middle ground: Missing Terms
1. No escape from need to just sort of decide when you have enough terms to maybe or maybe not be evidence to be sufficiently bound. 
2. Some courts will find a manifestation of intention to be bound to negotiate in good faith
a. Problematic b/c it’s difficult to see what constitutes good faith and bad faith
b. If a court is are even willing to look at negotiating in good faith, it will require a structure to base a remedy upon to make the contract enforceable. 
iii. Least Problematic: “What Can be Made Certain is Certain”
1. If a clear mechanism for the future process is totally agreed upon, that is fine.
2. Even if the future agreement is not elaborated on (i.e. future prices), it’s sufficient if how the process will happen has been elaborated & no need for further agreements.
[bookmark: _Toc153708125]Informal Preliminary Understanding, Agreement to Agree, Bargain in Good Faith, Vagueness
1. **Two kinds of preliminary agreements: 
a. Complete and agreed on all issues that are perceived to require negotiation (usually binding). 
b. Partial agreement w/open terms (not as binding as type 1). 
i. Test for binding nature,  examine:
1. Is there an expressed reservation of right NOT to be bound WITHOUT writing?
2. Has partial performance happened?
3. Are all terms agreed upon?
4. Custom: If Ks of this type are usually done in writing
a. Zimmerman v. McColley: Enforceable oral contract to settle for a lump sum.
i. Acceptance was based on lump sum & additional terms added later are unenforceable 
b. Einhorn v. Mergatryd: Just because paperwork is coming doesn’t itself defeat K formation. 
i. Four part test:
1. Whether there is an expressed reservation of the right not to be bound in the absence of a writing 
2. Whether there has been partial performance of the contract
3. Whether all of the terms the alleged contract have been agreed upon
4. Whether the agmnt at issue is the type of contract that is usually committed to writing
c. Norkunas v. Cochran: Letter of intent to purchase real estate is not a contract.  
i. A contract must contain not just terms but also manifestation of intent to be bound.  
2. Agreements to Agree:
a. How to determine if a manifestation of agreement qualifies as a final contract:
i. Examine the language in context
ii. Examine the extent to which the parties have settled the terms of the relationship
1. At least the material terms!
b. Whether a manifestation of agreement is merely an agreement to agree is a matter of interpretation!
c. Arbitron: Parties entered licensing agreement for radio ratings. OK to authorize one party to adjust the price of that data unilaterally at some point in the future if all the terms are agreed to except price & there is a process to determine price in the future. 
3. Agreements to Bargain in Good Faith:
a. **Three prong test – whether or not parties are bound to negotiate in good faith
i. -manifestation of intention to be bound
ii. -assent to essential terms
iii. -consideration (note the similarity to the option contract)
b. The obligation (if any) to bargain in good faith. 
c. Might not have yet reached final settlement, have parties made a preliminary contact committing to keeping negotiating in good faith?
d. Jenkins v. County of Schuylkill: A party might have an obligation to continue negotiating in good faith. (Generally, no obligation). 
i. Absent an express agreement to negotiate in good faith, courts do not usually impose it. 
ii. Remedy would be reliance expense (what the aggrieved party spent & opportunities they lost)
4. The Problem of Indefiniteness or Vagueness:
a. Could preclude contract formation: where it is not possible to ascertain what the parties agreed to.
b. May not preclude contract formation: where it seems that the parties really did intend a contract, courts are reluctant to disappoint their expectations. 
c. Baer v. Chase: Sopranos. If there’s no basis for a remedy, there is not a sufficiently definite contract
d. Lewis v. Angelou (223): Look at the facts to determine if there was a contract, and if it was breached.
[bookmark: _Toc153708126]Interference with Contract Relations: Enticing a Party to Breach a Contract or Preliminary Agreement (tort)
1. Where a valid contract exists, and a third party (knowing of the existence of the contract) intentionally and improperly procures or induces a breach of the contract.  
[bookmark: _Toc153708127]Chapter 8.  The Statute of Frauds
1. Generally oral agreements are almost always enforceable; the statute of frauds is the exception.
2. You shouldn’t be able to claim there was a contract when there was never a contract. 
3. Some kinds of contracts must have a writing that proves their existence 
a. Anywhere you have a writing requirement it will be referred to as the ‘statute of frauds.” 
4. Courts will often lean toward finding SoF is satisfied
a. flexible in determining what is a signed writing, what exceptions include
b. the purpose of SoF is just to provide a wisp of a scintilla of evidence that this claim rests on a contract. 
c. A wispy little writing can conceivably be sufficient to satisfy the statute of frauds.
[bookmark: _Toc153708128]Requirements of the Statute
[bookmark: _Toc153708129]1.Writing or Record: Form is flexible: just needs to show in some form that there was likely a contract
1. Restatement, 2d §131(238): a writing, signed by the party to be charged, satisfies the statute of frauds if:
a. it reasonably identifies the subject matter of the contract,
b. it is sufficient to indicate that a contract has been made, or offered by signer,
c. and it states with reasonable certainty the essential terms of the unperformed promises in the contract
2. Does not have to be deliberately made to record the contract 
a. (because purpose is to demonstrate that a contract exists, not to establish terms or remedy)
3. Can be cobbled together from different writings (only one must be signed)
4. Better if the writing was created after the contract but often adequate if its before K
[bookmark: _Toc153708130]2. Signature is flexible: just something to indicate someone knew about K & obviously put their name on it.
1. Restatement 134 signature is “any symbol made or adopted with an intention, actual or apparent, to authenticate the writing as that of the signer.”
2. Must be signed by party against whom the contract is to be enforced (or his agent)
3. Signature only needs to appear on one of the writings
a. includes initials, thumbprint, arbitrary codes, stamps, etc.
4. “To qualify as a signature, the electronic symbol must be consciously made or adopted by the signatory.” 
a. email address is only arguably a signature, but it really might count. *In exam:note this may be an issue…
5. Examples: doesn’t even have to be a signature- could be a stamp or letterhead,
3. Content is flexible: just show a contract was made, subject matter, material uperformed terms
1. UCC 2-201 is flexible for most terms, allowing the writing to omit some or state some incorrectly, so long as it demonstrates existence of contract BUT quantity must be explicit; only enforceable for the quantity stated 
[bookmark: _Toc153708132]Methodology of Applying the Statute of Frauds
Answer these questions in this order:
1. Is the contract subject to the statute of frauds? If no, stop analysis. If yes, proceed.
2. Is there a signed writing in sufficient form to satisfy the statute? If yes, stop analysis; K satisfies statute. If no, K is unenforceable unless answer to 3 is yes.
3. Is there an exception to the statute of frauds for this contract? (Exceptions are “scarce and specific,” so answer to 3 is usually “no.” Exceptions limited usually to context of real estate, and requires a lot, a powerful sense of injustice. In common law- an exception is part performance. In UCC a few more.  Sometimes states have a few isolated exceptions)
 (
STOP: (No SoF analysis here, no writing needed)
) (
Is the contract subject to SoF?
) (
NO
)



 (
STOP: (SoF satisfied)
) (
YES
)
 (
YES
)
 (
Is there a signed writing sufficient to satisfy SoF?
)
 (
NO
) (
Is there an exception
*
 to SoF in this context?
)
 (
STOP: (No Contract)
) (
STOP: (SoF satisfied)
)
 (
NO
)





a. 
b. 
 (
YES
)


4. SoF is about whether a contract is enforceable.
a. 
b. *exceptions see below, but generally: beginning manufacture of  specially made, otherwise nonsaleable goods, admission under oath, partial performance.
c. If the statute of frauds applies to your contract and the contract has not completed the requirements of the statute of frauds, you loose.  Case is over.
d. If the statute of frauds applies to your contract and the contract has completed the requirements you don’t have a contract, you just move on to the rest of the analysis. You don’t win, you just don’t loose.
e. Statute of frauds is a defense.  Burden of proof is on the party who raises the statute of frauds defense.
f. Can be raised at any point. Often raised preliminarily, through summary judgment.

[bookmark: _Toc153708133]Six Types of Contract Covered by the Statute of Frauds
1. Contracts to Another for the Debt or Obligation of Another 
a. specialized form of surety contract
2. Contracts of Executors or Administrators to Answer for the Duty of Their Decedents
3. Contracts Made upon Consideration of Marriage
a. prenups 
4. Contracts for the Sale of Land or the Transfer of an Interest in Land *next most likely to be on test
a. sale, lease, mortgage of land
b. Roberts v. Karimi (245): seller signed an affidavit about the oral agreement and a letter to the buyer (during dispute about whether house would be sold as-is or repaired pre-sale), satisfies SoF.
5. Contracts that Cannot Be Performed Within a Year of Execution *most likely to be on test
a. Courts v. hostile to this provision; will go to lengths to exempt oral agmnts, willing to stretch re writings.
b. Klewin v. Flagship Properties (246): an oral agreement that fails to specify time of performance is a contract of indefinite duration and outside the purview of the statute of frauds. 
i. SoF only covers agreements that are explicit about performance lasting longer than a year. 
ii. Just b/c something’s likely to take longer than a year does not bring it under the statute. 
c. Revised UCC 2-201 makes clear that the 1-year rule doesn’t apply to sales of goods.
6. Contracts for the Sale of Goods for the Price of $5,000 or More *most likely to be on test
a. $5k is in the revised UCC. $500 was in pre-revision UCC.
[bookmark: _Toc153708134]Part Performance Exception to the Statute of Frauds Relating to Contracts at Common Law
1. The only explanation for the performance must be that there was a contract; performance doesn’t satisfy exception if it can be somehow otherwise explained.
2. Sometimes partial performance of an oral contract may provide enough proof of the contract’s existence to justify enforcing it despite noncompliance with the statute (even though there is no writing). 
a. But courts hesitate to apply this exception (because it would destroy the legislatively enacted SoF).
3. Exception is most commonly applied to sales of land. Some states confine exception to suits for specific performance – that you can only invoke this exception if you’re seeking specific performance.

[bookmark: _Toc153708135]The Statute of Frauds Relating to the Sale of Goods
1. UCC 2-201(1): Contract for sale of goods over $5,000 requires record sufficient to indicate contract, signed by party against whom contract is to be enforced or agent. Record can omit or incorrectly state terms, but contract can only be enforced for quantity of goods in the record.
2. Exceptions:
a. 2-201(2): Merchant’s Confirmation Exception: where both the parties are merchants, a record from the party alleging breach can satisfy the UCC’s statute of frauds if it is sufficient against the sender and if the recipient had reason to know its contents, unless objection is given in record within 10 days of receipt. (example: A is suing B for breach of contract. A sent B an email, B didn’t respond, but that's inadequate because A and B are merchants).
b. 2-201(3) provides multiple exceptions to 2-201(1), describing when contracts can be enforced even though they don’t meet the statute’s initial requirements (for everybody, not just when both parties are merchants)
i. Specially Manufactured Goods Exception: you can enforce a contract for sale of specially manufactured goods (goods you can’t sell to anyone but the person who ordered them) if you have made a substantial beginning in the manufacture or if you’ve committed to buy the necessary materials. Statues of Freud example.
ii. Litigation-Admission Exception: can enforce a contract for sale of goods if the reneging party admits that such a contract existed (but you can’t enforce beyond the quantity admitted).
iii. Goods-Paid-For Exception: You can enforce a contract for sale of goods if payment has been accepted or if the goods have been received and accepted.
c. The one-year performance rule does not apply to the UCC.
3. Intl. Casings Group (253): emails satisfy the UCC statute of frauds; clicking send is an adequate signature.
4. Bazak Intl. Corp. (255): Email from one merchant to another satisfies Merchant’s Confirmation Exception. 
[bookmark: _Toc153708136] (
Be very very precise in my analysis of consideration.
)Chapter 9.  Consideration
	CONSIDERATION

	Promise
	

	“Legal” Detriment:
	[image: :::::::Applications:Microsoft Office 2008:Office:Media:Clipart: Animals.localized:AA028202.png]Promise, action, forbearance, changed legal relation

	Bargained For:
	Detriment Induces Promise
Promise Induces Detriment

	Remedy
	Benefit of the Bargain


[bookmark: _Toc153708137]Elements of Consideration
1. A promise is supported by consideration if the promisee incurred a “legal detriment” that was “bargained for.”
2. Courts will reach to enforce if it appears to be a part of a normal, sophisticated commercial exchange
3. 5 Elements: 
a. Promise/performance must be bargained for +
b. Must be a legal detriment to the offeree +
c. The promise must induce the detriment and the detriment induce the promise 
d. Performance may be 
i. an act (other than a promise), or
ii. a forbearance, or 
iii. the creation,  modification or destruction of a legal relationship
1. measured as detriment to promisee, benefit to promisor 
(benefit may exist but detriment must exist)
2. can’t have detriment until you have a legal right       +
e. the return promise/performance may be given to the promisor or somebody else, by the promisee or someone else (Restatement, Second)
4. Consideration is mostly a common law doctrine.
5. Restatement 2d §71: The Requirement of Exchange; Types of Exchange
a. To constitute consideration, a performance or a return promise must be bargained for.
b. A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.
c. The performance may consist of
i. an act other than a promise, or
ii. a forbearance
iii. the creation, modification, or destruction of a legal relation
d. The performance or return promise may be given to the promisor or to some other person.  It may be given by the promisee or by some other person.
6. UCC 2-205 : Abolishes consideration requirement in some circumstances 
a. only place we have talked about where consideration comes up in the UCC
i. A signed writing +
ii. By a merchant (the offeror) + 
iii. Which, by its terms, provides assurance that the offer will be held open. 
1. If duration not specified, should not exceed 3 months and should be reasonable 
7. Bilateral contracts: 
a. both promises must qualify as legal detriments which are both bargained for
b. trickier when promise is exchanged for performance
[bookmark: _Toc153708138]Consideration Methodology
1. What promise is the promisee seeking to enforce? 
a. Find something exchanged for that promise. 
b. Both promises must be legally sufficient, not necessary to have practical value.
c. Ask what is the legal detriment’s relationship to the promise?
i. Must be reciprocal/mutual conventional inducement:
1. detriment must induce the promise, promise must induce the detriment.
a. Induce: in conventional terms, would an objective observer think that the detriment induces the promise & the promise induces the detriment?
2. What is the alleged consideration for that promise?  
a. Find something that is exchanged?
3. Why is alleged consideration sufficient or insufficient? 
4. What might constitute a legal detriment
5. What policies motivate the court?

[bookmark: _Toc153708139]What Suffices as Consideration
1. What consideration isn’t:
a. A gift (Congregation Kadimah Toras-Moshe)
i. Made promise BEFORE the library name was brought up
b. A legal detriment NOT bargained/asked for (Whitten v Greeley-Shaw)
i. Supposed consideration – she won’t call his house
c. A written, signed contract (Whitten again)
i. She claims money is a gift, but she signed saying she would pay it back
d. A pre-existing legal right/duty (Carlisle)
i. Were married, so he already benefited from the preschool
ii. Plus, past performance is not consideration, AND
iii. It is not consideration when what you are getting back is a subset of what you are giving away – this is a gift with a condition attached
1. I will build you a school IF you pay for the materials
e. Where a person is already legally bound
f. Forbearance or settlement of a claim or defense.
g. Mutuality of Obligation
h. Motive (a man may promise to paint a picture for $500, but his motive is fame = still consideration)
** note: consideration is really never an issue in commercial context. People pay for stuff in business.
2. What consideration is:
a. Mutual, reciprocal inducement (AggRite case)
i. Wanted to give the AggRite away so they wouldn’t have to dispose of it
b. “By the terms of the agreement, it is given and accepted as the motive or inducement of the promise.” 
[bookmark: _Toc153708140]Adequacy of Consideration
1. Courts generally do not review the adequacy of consideration. 
2. Freedom of contract says you should be free to enter a bad deal. (There are other doctrines to relief people of bad deals). Even if they are trading a “kingdom for a peppercorn”. 
a. Exception: if a consideration is so “grossly inadequate” as to “shock the conscious” of the court. But it’s very easy to meet the adequacy requirement for consideration. Once the court finds a legal detriment they don’t inquire into whether or not the exchange is equal. 
3. Kessler: explosion of pressure cooker. Signed settlement agmnt w/ HO ins &was then barred from suing anyone. 
4. Gottleib v. Tropicana Hotel: $1M casino spin. Consideration OK.
5. Congregation v. DeLeo 265: No consideration, no written contract, no reliance. 
a. Where there is no legal benefit to the promisor or detriment to the promisee, there is no consideration. 
b. Gifts are often governed by another body of law particular to gifts.
[bookmark: _Toc153708141]Preexisting Duties: If you are already obligated to do something, doing it is not consideration.
1. If you already have a legal obligation to do it prior to agreement with the other party, how can promising to do it again or actually do it serve as a legal inducement to the other party’s promise? You haven’t given anything up. 
a. If you already had a legal obligation it doesn’t constitute a detriment adequate in the eyes of the law; If there is an air of sleaziness & the court has wiggle room, the court will find no consideration. 
2. Restatement 2d §73: Performance of a legal duty owed to a promisor… is not consideration; but a similar performance is consideration if it differs from what was required…
a. A legal duty already owed “to the promisor” which is not in dispute is NOT consideration
b. A similar performance IS consideration if it differs from what the legal duty requires in a way which reflects ‘more than a pretense’ of bargain
3. Hamer v. Sidway (267). Classic. Uncle promises $5k for refraining from drinking, tobacco, swearing, and gambling. Consideration: clean living. Uncle did not have to benefit; nephew’s legal detriment is sufficient. Promise induced the detriment, and detriment induced the promise (would not have refrained without $).
4. Bargain Theory of Consideration: The benefit or detriment serving as consideration must be given in exchange for the promise to be enforced.
5. Whitten v. Greeley-Shaw 270. Suit/crosssuit. Court motivated by not wanting to get involved with dirty contract.
6. Pennsy Supply v. American Ash 274 Not merely a conditional gift. Alleged compensation: American Ash gets a benefit of not having to dispose of the material. If somebody asks for & receives the detriment they are benefitted in a legal way. Actual benefit to promisor may substitute for legal benefit. 
7. White v. Homewood: Agility test. No consideration by fire department, already obligated to give the test. 
8. Contract Modification: Pre-existing duty rules are difficult with contract modification. 
a. Alaska Packers Association: Alaska fisherman strike for higher wages. Company promises higher wages for them to continue the same work they were obligated to do. Then at the end of the season the company gives original (lower) wages. The fisherman already had a duty to perform their jobs for the original pay so there was no consideration. 
b. If there was some bartering adding something additional that wasn’t in the initial contract that could be acceptable consideration to make the modification enforceable.

[bookmark: _Toc153708142]Agreements to Settle Disputed Claims or Defenses
1. Settlement agreements are a chronic area of dispute 
2. Restatement 2d §74, Settlement of Claims: Forbearance to assert or surrender a claim or defense which proves invalid is NOT consideration unless:
a. Good faith – believe the claim or defense is valid
b. Or, reasonable belief that the claim or defense may be determined to be valid
i. Aka: “Dropping a frivolous claim can be consideration if its bargained for”
1. Frivolous Defenses: Deb owes $10K, she tells credit card company to take $1K or she will fight the charge in court. Deb had a pre-existing legal duty to pay them, so there was no consideration. 
2. Frivolous Claims: Forbearance in pursuing a patently invalid claim does not constitute true good consideration, even if bargained for. If you know your claim is a terrible one you can’t give it up as consideration. 
3. Questionable Claims and Defenses: whether these can be used as consideration is an area of dispute. 
4. Fiege v. Bohm: promise not to enforce bastardy charge. Court wants more than the restatement asks for: Wants a measure of reasonableness & measure of good faith. If claim is brought in “good faith” it IS consideration. 

[bookmark: _Toc153708143]Mutuality of Obligation and Its Limits
1. Both parties to a contract must give something of legal value in order to get something in exchange. 
2. If one of the parties has not promised to give anything meaningful in the eyes of the law, no contract.
a. If the K is not binding on one party (b/c lacks consideration, not binding on the other party either.
3. Unilateral contracts don’t require mutual obligation
4. Bilateral contracts: doesn’t really require mutual obligation either:
a. When a court says that a contract is not enforceable due to a lack of mutuality, it’s really saying that one or both of the alleged promises is not legally sufficient consideration for the other. 
[bookmark: _Toc153708144]Illusory Promises
1. A promise that has no legal significance for purposes of consideration doctrine
a. i.e. where the promisor retains discretion over its own performance.
b. A promise is illusory when it fails to bind the promisor. 
2. In Re C & H News: Unenforceable because only supported only by an illusory promise: C&H’s promise to submit to arbitration is illusory because they retain the option of discontinuing performance.
[bookmark: _Toc153708145]Discretionary Promise:
1. More of laid back look: the promise can be implicit (because what was the contract promising otherwise?)
2. Wood v. Lucy, Lady Duff: contract didn’t actually spell out that he had to do anything. But the court said there was an implied promise to go and market her name. (other end of continuum from C&H)
3. In an agreement where one party is given a significant amount of discretion courts are usually willing to impose an obligation of reasonableness so long as they can impose some standards.
[bookmark: _Toc153708146]Introduction to Exclusive Dealings, Output, and Requirement Contracts under the UCC
1. UCC Section 2-306, Output, Requirements and Exclusive Dealings
a. A term which measures the quantity or output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered.
b. A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.

2. Restatement Second §90: 
a. A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires.
b. A charitable subscription or a marriage settlement is binding under Subsection (1) without proof that the promise induced action or forbearance.
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[bookmark: _Toc153708147]Chapter 10.  Promissory Estoppel
1. Elements:
a. Promise +
b. Detriment (action or forbearance) +
c. Reliance (the fact that the detriment was induced by the promise) +
d. Injustice element
2. Malleable continuum of how courts determine the factors are/are not present and need/don’t need protection:
a. Promise……………………….……………………….……………………….……………………….…………………………..no promise
b. Detriment (action or forbearance) ………………………….……………………….……………………….……..…no detriment
c. Reliance (the fact that the detriment was induced by the promise) ……………………….…………..no reliance
d. Injustice element……………………….……………………….……………………….……………………….…………….no injustice

* The stronger the requisite level of promise, the more likely the court is likely to rule it was reasonable to rely/the stronger the reliance the more likely the court is to rule that there was a promise.

Remedies in Promissory Estoppel:
More contract law = expectation damages. More like tort law = compensatory/reliance damages. 

[bookmark: _Toc153708148]Promissory Estoppel (Non-Commercial Promises)
1. Kirksey v. Kirksey (332): Widow moves to brother in law’s land. 
a. Alleged consideration: that she sold her land & moved there 
b. Injustice element: the fact that most people think the result of this case is unjust is part of what led to the development of promissory estoppel- to fix injustice. 
2. Norton v. McOsker (333): 23 year affair of fulfilled & unfulfilled promises:
a. That he will divorce his wife and marry her (policy reasons bar enforcement), 
b. That he would support her for the rest of her life (too ambiguous), 
c. That he would put money into an account for her (she didn’t rely on it to her detriment). 
d. Court says her reliance wasn’t reasonable 
3. In Re Morton v Shoe Company (340): 
a. In the context of organized charities, courts are pretty fast & loose with the bargained for requirement
i. So long as other side incurs a legal detriment & binds themselves to something (future is ok)
b.  Policy reasons: trend toward support existence of charities.
4. East Providence Credit Union (344): Vehicle with loan on it didn’t auto ins in reliance of bank threat that if car owners didn’t make insurance payments that the bank would force place insurance.  Bank didn’t pay the insurance and it lapsed.  Then there was a car accident.  
a. Hold: consideration exists b/c of interest on the insurance premium (that's really a strange argument). 
b. Palpable sense of injustice comes from the feeling about who should bear the loss here- the poor people with a sick spouse or wealthy bank which let this business slip through the cracks.
[bookmark: _Toc153708149]Promissory Estoppel (Commercial Context)
1. Garwood Packaging: Financially troubled food packaging company.
a. Promise 
i. Does not rise to the necessary level, not legal promise.
ii. Should have understood it was not really a statement of intention but an expression of optimism or determination. 
iii. The court challenges the nature of the promise as really being a promise in the legal sense.
b. Reliance
i. The actions were not taken in reliance, they were actions taken as a cost of doing business. 
c. Injustice
i. Says Garwood took a business gamble & is trying to get another co. to take the loss.
2. Tour Costa Rica v. Country Walkers, Inc.  Sometimes PE is used to give a remedy when there is consideration but something else is messing up the existence of a contract (like SoF).  
a. Backed up by Restatement §139 “Enforcement by virtue of action in reliance.”  The courts do not always do this and have been slow to act following the restatement. 
[bookmark: _Toc153708150]Promissory Estoppel Compared to Consideration
1. Promises in a gift context
a. Consideration: why should we enforce a gift promise
b. PE: all of a sudden, policies in favor of enforcing charitable promises (switch in policy doctrine)
2. Promises in the personal context  (neither work that well)
a. Consideration: Courts will look for evidence of an exchange that was bargained for. 
i. If clear evidence of exchange, the promises are enforced (Hamer v. Sidway). No evidence of promises being exchanged, promises not enforced (KIrksy v Kirksy). 
b. PE: if you have clear evidence of a promise, so clear you could arguably make out a case for consideration, courts can enforce a promise under PE. 
i. Absent strong evidence of something bordering on consideration, courts are very hesitant (policy-friends and family is an ethical relationship not a legally enforceable situation). 
3. Promises in the charitable context – both work well
a. Consideration & PE: Under most circumstances, if there’s a shred of exchange or reliance, courts tend to enforce these promises
i. particularly if evidence of the promise is clear (if it was written or made in front of witnesses).  
ii. in this context, so long as you have a wisp of something that’s exchange or reliance, most courts enforce those charitable promises.  (Congregation v. Deleo, In Re Morton Shoe, etc.) 
4. Promises in the Commercial context – division! 
a. Consideration is pretty easy to establish
i. Almost any exchange is routinely enforced without much discussion of how much detriment induced the promise, etc, just assumption that in the commercial context if there was an exchange it was bargained for.  (Lucy v Duff)
ii. Exceptions have public policy undertones (Alaska Packers, Village of Homewood, C&H news- arguably duress case, public policy case, consideration masquerading). 
b. PE almost never works if you can't establish consideration- Courts tend to be highly skeptical 
i. P who relies upon a promise but doesn’t give consideration for that promise garners little sympathy (Garwood packaging). 
ii. Exception: when you get a palpable sense of injustice/when sophisticated party is taking advantage of the less sophisticated party (ex: Hoffman, Jeremiah, arguably Costa Rica).
[bookmark: _Toc153708151]Chapter 11.  Options and Firm Offers
[bookmark: _Toc153708152]An offer is binding as an option contract if it:
is in writing and signed by the offeror + recites a purported consideration for the making of the offer + and promises an exchange on fair terms; OR is made irrevocable by statute.
Option Contracts
1. Offeror relinquishes revocation power
2. Offeree forks over consideration OR performs to make unilateral OR relies on promise 
3. Drennan v. Star Paving Co. - No binding K, use PE. R2d §45 says acting in “justifiable reliance” on a unilateral offer makes offer irrevocable for a reasonable time to complete performance. 
4. James Baird Co v. Gimbel Bros - They could have made an option contract, but didn't. Offer becomes promise when consideration is rcvd – no PE b/c not a “donative promise” Not an option because ∆ didn't mean to submit itself to “one-sided obligation” of being bound to a certain price while D can shop around.  
5. R2d §87(1) – offer is binding as option contract if it's 1. in writing, 2. signed by the offeror, 3. recites purported consideration and 4. proposes and exchange on fair terms in a reasonable time 
6. **Remember §45 → unilateral contract w/performance as only acceptance option. 

[bookmark: _Toc153708153]Firm Offers
1. UCC 2-205: so long as you comply with the reqs of a form, if you want it to be irrevocable, just say so (don’t need consideration, reliance etc, only that the promise & offer of irrevocability were made seriously). 


Spectrum of contract-like obligations:

1. Full fledged contract
2. Firm Offer: A step toward a full fledged contract/ only difference is the offeree is not bound, but offeror can’t revoke.
a. Option contract supported by consideration (R2d §87)
i. An offer is binding as an option contract if it:
1. Is in writing and signed by the offeror +
2. Recites a purported consideration +   “purported consideration” evened out by limited time
3. And proposes an exchange on fair terms within a reasonable amount of time.
b. Offer to enter into unilateral K & part performance (R2d§45)
i. As soon as somebody begins performance the law implies the existence of an option contract
c. Offer made irrevocable by promissory estoppel (R2d §87)
i. An offer in certain specified circumstances may be irrevocable (promissory estoppel)
d. Firm offer under UCC 2-205
i. Under UCC its possible for merchants to make offers that aren’t irrevocable merely as a matter of form.
3. Agreement to Negotiate in Good Faith 
a. When the parties are on their way to a full-fledged contract. Look for a sufficient number of terms to make the agreement significantly definite. Often requires express agreement to negotiate in good faith.
b. Typically significant things have not been agreed. 
c. Most courts will want some intention to be bound and enough material terms so a court can see if the parties are acting in good faith.
4. Promissory Estoppel (R2d§90) 
a. what the other person does in reliance on that promise is up in the air
b. a backward looking doctrine to see how much the person who relies should be compensated for their reliance.
5. No legally enforceable contract-like obligation
a. If none of these theories apply.
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