I. Applicable body of law

a. Common law

b. UCC ( Primarily goods? Both merchants?

c. SOF

i. UCC? Part performance exception?

d. Special circumstances

i. Advertisement, other solicitation, special ethical relationship, public policy?

II. Exchange relationship

a. Offer

i. Proposal

1. Offeror’s promise (seeking in return performance, or promise to perform?)

ii. Clear and definite

1. Open terms v. detail

2. Inability v. ability to follow through

3. Informality v. formality

4. Conditions v. unconditional

iii. Leaves no essential terms to negotiation? (Price, items, expiration, process for acceptance)

iv. Reasonableness

v. Manifestation of willingness to be bound if offer accepted (intent to follow through).

b. Acceptance

i. Manifestation of intent to be bound (signature, actions, words?)

1. Knowing, voluntary, deliberate (objectively)?

2. Duty to read, deliberately undisclosed intent

3. Freedom from contract if no manifestation

4. Silence exceptional

5. Reasonable reliance by offeror

ii. Agreement w/ substance

1. Mirror image or no material alteration?

2. Otherwise rejection or counteroffer

iii. Agreement w/ procedure

1. Offeror sets terms (exclusive), or reasonable medium, time, method, manner (permissive)

iv. Promise or performance

1. Unilateral or bilateral

a. Is act of acceptance also act of full performance under the K, so only offeror’s performance remains outstanding at the time of K formation?

b. Clear implication or expressly “only way to accept”?

2. Option K?

v. Communication to offeror (or agent)

vi. Termination? (Lapse, rejection, counteroffer, revocation, death or disability)

c. Consideration

i. Exchange

ii. Promise

iii. Legal detriment (promise, performance, object?)

iv. Mutual inducement: how does P induce LD and vice versa? Bargained for?

v. Adequacy? (Practical detriment/benefit not req’d).

vi. Context: personal, charitable, commercial?

vii. Mutuality of obligation? (Bilateral) (Implied consideration?)

viii. Conditional gift? (No legal benefit to offeror?)

ix. Pre-existing duty?

III. Terms

a. Materiality (UCC analogy at common law?)

b. Standard terms

i. Rolling K?

ii. UCC? (Battle of the Forms)

c. Missing terms?

d. Good faith negotiation? Agreement to agree? Informal prelim understanding?

e. Vagueness?

i. Did parties intend K?  Course of dealing, industry practice, etc.?

f. Implied option K?

IV. Enforceability

a. If not offer/acceptance/consideration, some other reason?

b. Promissory Estoppel

i. Promise

ii. Detriment

iii. Reliance

iv. Injustice

V. Breach ( Justification?

VI. Remedy: Expectation damages ($), specific performance, reliance damages, declaratory judgment
