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	1. Was there an agreement?
	4. Looking at the facts, did each person do what he agreed to?

	2. Is there some reason not to enforce it?
	5. Is there any excuse for not doing what he agreed to do?

	3. What are the terms?
	6. What are the consequences (remedies)?


CHECKLIST:
1. What body of law applies?

2. Do the parties have an enforceable contract or contract-­like obligation?

a. Is there a mutual manifestation of assent to sufficiently definite terms?

b. Is there consideration? Is any applicable statute of frauds satisfied?

c. Any SoF issue?
d. If there isn’t an enforceable contract, is relief available under a theory of promissory estoppel, unjust enrichment or the material benefit rule?

3. Any reason to avoid the contract?

a. Misrepresentation or Fraud? 

b. Duress? 

c. Duress and Bad Faith in Relation to Contract Modification? 

d. Undue Influence? 

e. Unconscionability? 

f. Illegality? 

g. Public Policy? 

h. Incapacity? 

i. Misunderstanding? 

j. Mistake?

4. If there is an enforceable contract, what are its terms?

a. Express and implied terms, all as filtered through the parol evidence rule:

i. Written terms

ii. Oral terms

iii. Terms implied from conduct and the context, including usage of trade, course of dealing and course of performance

b. Constructive terms (Good faith, etc.)

c. Is there consideration?
d. Is there any reason to doubt the formation of a contract?
5. If there is an enforceable contract , has either party unjustifiably failed to perform?

a. Is a party’s performance due?

i. Have all the conditions to that party’s promise been satisfied or excused?

ii. If the time for performance has not yet come, has the party repudiated or given reasonable grounds for insecurity?

iii. If so, has the party failed to perform?

iv. If so, if the contract is governed by common law, does the failure constitute material and total breach, or does it constitute substantial performance?

v. Is any failure to perform excused under doctrines of impracticability or frustration of purpose?

6. If so, what remedies are available to the aggrieved party?

a. May the aggrieved party cease its own performance?

b. May the aggrieved party seek remedies from the breaching party?

i. Specific Performance or Damages?

1. Expectation Damages: Is the proper measure of direct damages based on market value, a substitute transaction, lost profits or some other measure?

2. Reliance Damages 

3. Restitution

c. Does any claim for damages survive the requirements of reasonable certainty, forseeability and mitigation?

Alternative Theories of Obligation 
(if you don’t have a contract)


THEORIES OF OBLIGATION:
	
	CONTRACT (express or implied)
	PROMISSORY ESTOPPEL
	UNJUST ENRICHMENT
	MORAL OBLIGATION/ MATERIAL BENEFIT RULE

	Defendant 
	Made promise
	Made promise
	Received benefit
	Made promise

	Plaintiff
	Incurred “legal detriment”
	Incurred detriment
	Conferred benefit
	Conferred benefit

	Relation
	“bargained for”
	“Reasonable reliance”, injustice
	Injustice element
	Promise made in recognition of benefit injustice

	Usual Remedy
	Expectation (value of the promise you were expecting)
	Reliance damages (compensate for the detriment you suffered)
	Restitution (D must reimburse the value of the enrichment to P)
	Expectation (value of the promise you were expecting)


Unjust Enrichment (injustice + enrichment)
1. Unjust Enrichment (UE): Where claimant conferred a benefit on recipient under circumstances that make it unjust for the recipient to keep the benefit without paying for it. 

2. Unjust Enrichment Test:

a. Volunteer or officious meddler (evaluate both)?  (If yes, no UE.  If no, continue)

i. Benefit Conferred (“enrichment”)?

ii. Injustice in interaction (“unjust”)? 

3. Injustice: unjust for beneficiary to keep benefit without compensating for it
a. Not a volunteer, officious intermeddler

b. Volunteer: a person who confers a benefit gratuitously (no expectation of payment)

i. Some court include if you have an unreasonable expectation of payment 
1. No reasonable expectation of payment that was not communicated

ii. If the person conferring the benefit had a reasonable expectation of compensation he likely would not be a volunteer
1.  The party receiving the services does not need to have any reasonable expectation of having to pay
2. If you don’t have an affirmative intent/expectation to be paid, you are still a volunteer (majority).
c. Officious Intermeddler: a person who imposes an unasked-for benefit on a recipient under circumstances that did not justify this imposition.
i. Officious: Acting with no justification for providing the benefit without some type of prior agreement +
ii. Intermeddling: Other party has no opportunity to reject, can’t return, nor can we assume they even would have accepted if given the opportunity. 
1. Near a contract with acceptance by silence: Takes the benefit or service with reasonable opportunity to accept or reject them and with knowledge the other party expects compensation. (Dead ducks case)

4. Enrichment: the benefit
5. Remedy ( Restitution (return of the benefit or money judgment for its value)
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Factually & Legally Implied Contracts

1. Contract Implied In Fact: A Real Contract
a. Obviously a K, even though all the terms weren’t discussed

b. Arose from actions not words (implied not express)
2. Contract Implied in Law/Quasi-Contract: Not actually a Contract 

a. Another name for Unjust Enrichment cause of action
b. Courts act as if there is a contract in order to provide recovery under UE


Volunteers & Intermeddlers

1. Ex: unconscious person being rushed to the emergency room so they don’t die = must pay for services. Hospital is not a volunteer (obviously they expect payment), not officious (very good excuse to continue providing service without discussing payment first- they are unconscious and about to die), and not an intermeddler (the law will presume that most people will want their life saved).
2. Martin v. Little, Brown & Co. (1981) 387 Martin noticed that a book plagiarized another book & notified the publisher of the first book, and offered to send details.  The publisher accepted the details and sued for copyright infringement.  Martin sued to receive 1/3 of the copyright suit judgment.  Hold: Martin was a volunteer & cannot be reimbursed under UE, and there was no contract for payment. 

3. Feingold v. Pucello (1995) 391 Pucello was in a car accident & his co-worker connected him with attorney Feingold.  They talked on the phone, and Feingold did a lot of work but as soon as he heard the rate Pucello decided to go with other counsel, Feingold sued for his services provided. Hold: No restitution- F did not confer any benefit on P & unethical late disclosure of fee, he was an officious (no justification for providing benefit without agreement) intermeddler (no reasonable opportunity to prevent the benefit from being given nor to return it). Not a volunteer b/c clear expectation of payment.

4. Estate of Cleveland v. Gordon (TN 1992) (394) Niece for elderly aunt’s care expenses & after aunt’s death sues for amount spent. Hold: Niece should receive reimbursement because she acted out of moral obligation not as an officious intermeddler & because niece expected reimbursement and the aunt knew it. 
a. Probably not Contract (though some argument for implied contract, contractual capacity issue), Probably not PE? If express or implied promise and Gordon complied to her detriment but there is a consideration problem PE could provide a remedy. But there's more than that. Probably UE: Not a volunteer: Although the law presumes volunteer in the case of family, by going to the bank etc. she made it really clear she expected to be reimbursed. (Ds reasonable expectation to be reimbursed- she really went pretty far down the road to communicate her expectation and to work toward getting expectation). Not Officious: Had justification for providing the service, not Intermeddler: Clear that Cleveland accepted the services with a reasonable opportunity to turn them away.
Moral Obligation & Material Benefit as Exceptions to the Past Consideration Rule
aka unjust enrichment to pay for past Benefits

1. Moral Obligation: Where a person makes a promise that is in effect a ratification of an existing but unenforceable or voidable legal obligation.
a. Where promisor had a pre-existing obligation to the promisee and it was avoidable or rendered unenforceable for some reason, then the promisor makes the promise again (renews their original, now unenforceable, promise). The 2nd promise is often treated as if it is enforceable by virtue of this theory even without consideration.

i. The promisor did not have to complete original promise (bankruptcy, SoL, etc). 

ii. So original promise is gone.  
iii. But, after promise in not enforceable, promise is made again!
2. Material benefit: promise for benefit previously received (R2d §86). Only with UE. 

a. Used very sparingly. Like, once.
b. R2 §86 Promise for Benefit Received attempts to broaden: A promise made recognizing a previous received benefit is binding as much as needed to avoid injustice except: if it was a gift/value to benefit ratio is off.
c. Webb v. McGowin (400). Promise to make weekly payments in exchange for saving man’s life.  Payments stopped, Court upheld promise. The strength of the promisor’s moral obligation justified the legal fiction that the services were not rendered gratuitously. 

Avoidance: Policing for Improper Bargaining (Is there a Contract?)
1. If manifestation of assent was induced improperly, the court may refuse to enforce the contract.

2. Remedy: usually avoidance (voidable contract, only victim can void), restitution based on UE.

3. Equitable, exceptional doctrines.
4. Much overlap between all the doctrines of improper bargaining, if there is stinky behavior it may be the case that there are overlapping alternative grounds for relief.

5. Procedural difference: Unconscionability is a legal issue. Misrepresentation, fraud, or duress is a factual question.
Misrepresentation & Fraud
1. Misrepresentation: assertion not in accordance with the facts (R2d)
a. If a party’s manifestation of assent is induced by either:
i. a fraudulent OR

ii. a material

iii. misrepresentation by the other party
b. Includes: fraudulent, negligent, or innocent misrepresentations.

c. Includes: ambiguous statement, omissions, overall false representations.
d. fraudulent: if you knew or had reason to know that what you were doing or saying was untruthful.

i. Ex: Homeowner sells a home that’s infested with rodents & termites that come out at night but owner says its perfect (when owner had reason to know that’s untruthful).

e. Material: anything that’s really important to the outcome of the transaction.  If it would induce a reasonable person to manifest assent.

i. not necessarily fraudulent but still different from what is real.

ii. Ex: Someone is selling land and buyer thinks that the river going through the property will by yours but after purchase finds 

2. Fraud: most common & important form of misrepresentation

a. Made with the knowledge that it is untrue (or reckless indifference to the truth) +
b. Made with intent to mislead the other party.

c. Can be by words, concealment, or nondisclosure

d. Two alternate remedies:

i. Victim may rescind the contract & obtain restitution for performance rendered.

ii. Victim may keep contract in force & sue for any loss resulting from the fraud.

3. R2 §162: When a Misrepresentation Is Fraudulent or Material: 

a. Fraudulent If the maker intends the assertion to induce a party to manifest his assent +
i. knows the assertion is wrong or
ii. shows false confidence is the truth of the assertion or
iii. knows he doesn’t have the basis he states/implies for the assertion.

b. Material if the misrepresentation

i. would be likely to induce a reasonable person’s assent +
ii. the maker knows that it would be likely to induce the recipient’s assent.

4. Fraud in the Inducement: misrepresentation related to a fact that forms the basis of the contract & falsely gives the other party an incentive to enter into the contract.

5. Fraud in the Factum: false representation of the nature of the document (always voids)

6. R2 §164: When a Misrepresentation Makes a Contract Voidable:

a. If a party A’s assent is induced (a) fraudulently or (b) w/material misrepresentation (c) by a party they are justified in relying on, the contract is voidable by party A.

7. R2 §160: When Action is Equivalent to an Assertion (Concealment):

a. Action intended/known to likely prevent another from learning something is the same as asserting the fact doesn’t exist.

8. R2 §161: When Non-Disclosure if Equivalent to an Assertion:
a. Non-disclosure of a fact equals an assertion that the fact doesn’t exist only here:

i. If he knows the disclosure if necessary to prevent a previous assertion from being a misrepresentation/fraudulent/material.

ii. If he knows disclosure would correct the other party’s mistaken assumption of a fact + nondisclosure of that fact would be failure to act in good faith + failure to act in accordance with reasonable standards of fair dealing.

iii. If he knows disclosure would correct the other part’s mistake re: the contents of a writing evidencing an agreement.

iv. If the other party is entitled to know the fact because of a trust relationship.


9. Remedy for fraud is victim’s choice:

a. Terminate the contract completely & recover anything paid (rescission)

a. Keep the contract & claim damages for loss caused by the fraud (damages)

Affirmative Fraud

1. A particular kind of bad behavior that's beyond a particular level of sleaziness and coupled with a victim in need to protection. 

a. Sleazy behavior that has bad consequences + victim that deserves protection

i. The sleazier the behavior the less we require of the victim. 
ii. The more innocent the victim, the less we require of the sleaziness.

2. Doctrines are fluid because this is a equitable part of law.

3. Sarvis v. Vermont State Colleges (VT 2001) (406) Right after Sarvis got out of prison for bank fraud, he applied to be a Community College Professor. College fired Sarvis when they found out about his lies. Hold: Sarvis’ knew his misrepresentations were false and deceptive and offered solely to affect the hiring decision, and justified the termination.

a. Sarvis asserted a misrepresentation of that fact which induced the school to hire him based on their justifiable reliance.

b. All intertwined: the more likely something is fraudulent or material, the more likely the court will say they are justifiable in relying on it, etc.

4. Misrepresentation of Fact, Opinion, or Prediction

a. Fact is usually different than a mere expression of opinion or prediction. 

b. Where an expression of opinion/ prediction has a factual basis, it could qualify as fraud.
c. Misrepresentation of Fact = Fraud
d. Misrepresentation of Opinion or Prediction = Fraud if it has a factual basis
5. Misrepresentation of intent: 

a. If a victim can prove that when the breaching party entered the contract she had already determined to breach it, this could constitute a fraudulent misrepresentation.
b. Usually when a party breaches a contract after it has been entered, its not fraud, its breach of contract.
Nondisclosure

1. Basic inquiry: whether under all the circumstances, the party to whom the opinion is expressed was justified in relying on it as a fact based assertion.

2. “Where a condition which has been created by the seller materially impairs the value of the contract and is peculiarly within the knowledge of the seller or unlikely to be discovered by a prudent purchaser exercising due care with respect to the subject transaction, nondisclosure constitutes a basis for rescission as a matter of equity.”

3. R2 §161: When Non-Disclosure if Equivalent to an Assertion:
a. If he knows disclosure of the fact would correct a mistake of the other party on a basic assumption on which the party is making the contract +  

b. nondisclosure of that fact would be failure to act in good faith +
c. failure to act in accordance with reasonable standards of fair dealing

Nondisclosure Case Example: 

1. Stambovsky v. Ackley (417). Poltergeist house, Court allows for rescission.  

2. In re House of Drugs: factual complaints of π are what they should have been (and prob were) aware of before k, so no fraudulent misrepresentation.

3. Rodi v. SNESL (422): Not accredited law school, promise accreditation several ways.  Court finds enough info for possible fraudulent misrepresentation. 

4. Kaloti Enterprises, Inc. v. Kellogg Sales Company (2005) 410:  Kellogg failed to mention to their longtime customer Kaloti that they had changed their direct sales policy and would henceforth be competing directly with Kaloti. Assertion not in accordance w/facts: nondisclosure of new strategy

Duress
1. Overpowering someone!

a. Induced + improper threat (nastiness) + leaves the victim with no reasonable alternative

2. Duress is coercion and may consist of:

a. a threat to physical violence to the party or someone the party care about, 
b. a threat of economic harm or loss (“economic duress”) 
c. threat of harm to a significant interest that can't be measured in economic terms.
3. Protection based on the degree to which the victim is sufficiently resilient to that coercion.
a. The stronger you are, the less likely to find you were a victim of duress, etc.

i. the better positioned and more well represented the victim, the more we require of the nastiness of the behavior.

b. The fouler, nastier & sleazier the behavior, the less we require of the victim

4. Restatement 2d §175: When duress by threat makes a contract voidable 

a. If a party’s manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim.
5. Restatement 2d §176: When a threat is improper 

a. If it is a crime or tort, a criminal prosecution, use of civil process, breach of duty of good faith & fair dealing, OR if the resulting exchange is not fair and the threatened act would harm the recipient but not benefit the threatening party making the threat, the effectiveness of the threat is increased by prior unfair dealings by the threatening party, or what is threatened is otherwise a use of power for illegitimate ends. 
Duress Examples
1. Literal gun to the head: I’ll shoot you if you don’t sign this contract.

2. Sign this or I’ll turn you into the IRS.

3. If you don’t agree to this I will sue you (groundless lawsuit)- improper threat.


4. Germantown Manufacturing Co. v. Rawlinson (1985) 434 An investigator came to Rawlinson’s home & got him & his wife (who was already upset & fragile from a miscarriage a month before and suddenly hearing the news that her husband was a liar and an embezzler) to sign two judgment notes: one for $160k and one for whatever else he took. Hold: 
a. Assuming she can establish the facts discussed, would these arguments stand up:

i. Misrepresentation

1. Fraudulently misrepresented the liability was only $160k

a. misrepresentation by nondisclosure

2. Fraud in the inducement: had to sign something w/o opportunity to know the character of the document or its essential terms.

3. Fraud in the factum: substitution of one document for another 

4. Concealment: “you don’t need a lawyer” = concealment

5. Justified in relying on express or implied agreements.

a. Here the other elements affect the court’s decision – the court cuts her some slack.

b. Justified in signing/ Duty to read? Duress.

6. Improper threat for which the victim didn’t have any reasonable alternative? Yes: had to sign the contract, inducement credible. 

7. Improper use of the criminal process for private benefit
a. “so long as you continue to cooperate you don’t need a lawyer.” 

5. Odorizzi v. Bloomfield School District (1966) 439 (note case) Elementary teacher arrested, charged for homosexual activity. Upon release on bail, after not sleeping for 40 hours, the principal and superintendent came to his house & convinced him to resign immediately to avoid being fired & scandal being even worse. Hold: oppressive bargaining tactics were improper, and the suggestion of resignation and threat of being fired would be ok if the time/place wasn’t been so inappropriate.

6. Quigley v KPMG PeatMarwick (2000)440: P says that he signed two agreements to arbitrate under duress, and as proof points to inserting “U.D” in between his first & last name. Hold: “economic duress” is not just needing to work to make a living & that if he was so under duress he needed to say so & signature was in consideration for work advancement.

a. absent a strong stink, duress not usually involved. 

b. Economic duress: when one of the parties commits a wrongful or unlawful act or threat that deprives the other of his unfettered will.

7. US ex rel Trane Co. v. Bong (1991) 442: Coercion by nonparty, distinction btwn void& voidable. The US tried to enforce a bond from Lorna but she said that she had only guaranteed the bond under duress- physical threat from Albert. Hold: broader view- credible threats of physical force are grounds for voiding a contract.

a. Restatement: narrower view- only way to make a contract void is actual physical force.
Duress & Bad Faith in Relation to Contract Modification 
1. A modification should be upheld if it was fairly bargained, but avoidable is it was induced by an improper threat to withhold proper performance 
2. Consideration is not ideal for policing coerced modifications, Duress is a useful tool 
a. No inquiry into the adequacy of consideration
b. UCC duty of good faith & fair dealing says a modification extracted in bad faith is not enforceable whether or not it has consideration.

i. If you have a modification that only benefits one party, traditionally court would say no consideration (b/c nobody would do that, must have been under duress or something).
c. Arguably some contract modifications only benefit one side, in good faith.
3. Supervening Difficulties Rule: making a contract that wouldn’t be a contract at common law.

a. Supervening Difficulties: Where events following the formation of a contract create a difficulty not anticipated by the parties at the time of contracting, a fairly bargained modification of the contract to take account of that unforeseen difficulty is valid.
i. Certain modifications allowed though they are not supported by consideration.

ii. Must be reasonable and fair in light of the changed circumstances.
b. The party asking for the modification must be honest & acting in fair dealing (good faith) and must not take advantage of the exigencies of the situation to extract benefits.
4. UCC 2-209 Modification; Rescission and Waiver: Under the UCC, modifications need no consideration to be binding. 
5. Austin Instrument, Inc. v. Loral Corp. (1971) Disagreement about what is a fair bargain. Hold: Factual circumstances regarding alternatives (security clearance, strict time requirements, penalties for late delivery), threat of breach, and consequences thereof indicate that Loral’s free will was overcome: Loral was in a dire situations & Austin took advantage.
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Undue Influence 
1. Over-persuasion (when acceptable persuasion turns into oppressive floodwaters, luring someone into a contract)
a. More so than any of the doctrines, undue influence really expressly depends on the vulnerability of the victim. R2d §177

2. Unfair persuasion + 
a. of a party under the domination of the persuader or 
b. by virtue of the relationship assumes they will not act in a way inconsistent with your welfare (guardian, lawyer, owes a fiduciary duty to you, your partner, your professor) 
3. Third party undue influence

a. 3rd party can also give rise to the ability to avoid a contract but only to the extent that the party wasn’t unaware of the undue influence and hadn’t extend value or relied on the contract (some protection for the innocent).

4. UI Examples:
a. Rudolf Nureyev Dance Foundation v. Noureeva-Francois Nureyev wanted his lawyer to run the foundation? 
b. Tinney v. Tinney Handyman unduely influenced Mrs. Tinney & so the entire family.
c. Evil nurse who is taking care of grandpa and gets him to leave all the money to her not to his children like he would have otherwise.
Unconscionability 

1. Substantive Unconscionability: Harsh terms on one party. “Substantive unconscionability involves… a clause or term in the contract that is alleged to be one sided or overly harsh” (Zuver v. Airtouch). 
a. Terms itself so terrible that it no matter the agmnt would be so against public policy.

b. Mutuality of Obligation: a term that only applies to one party is not enough to find unconscionability. 

i. The examination should be of the effect and whether it is “overly harsh” and only benefits one party. 

c. Severability: it is possible to simply sever unconscionable terms and leave the remainder of the contract enforceable. 

i. The court will consider a severability clause, but retains discretion. 

ii. The court will look at how deeply the unconscionable term pervades the contract and the relative fault of the parties. 

d. Price alone is usually not unconscionable (even shockingly high price w/innocent buyer) 

e. Door to door sales = so unconscionable that the FCC made an rule 

i. It is unfair business practices to sell door to door w/o return provision.

2. Procedural Unconscionability: Procedural Irregularity. Examines bargaining process & looks for a “lack of a meaningful choice, considering all the circumstances… whether each party had a reasonable opportunity to understand the terms of the contract and whether the terms of the important terms were hidden in a maze of fine print” (Zuver v. Airtouch). 
a. Look for procedural nastiness, bargaining misbehavior, or at least a lack of understanding (full knowledge, equal bargaining power, equal ability to walk away, etc.)
i. Inequality in bargaining power 

1. Alone is insufficient to support finding procedural unconscionability. 

2. Indication that it’s a prerequisite for finding unconscionability. 

ii. Adhesion Contracts (standard printed forms presented by one party on a take it or leave it basis where there is an inequality of bargaining power). 

1. Alone insufficient to find unconscionability but supports a broader finding of procedural unconscionability. 

iii. Hard for sophisticated business entities to show, as equality is presumed. 
3. Applies to both the terms of the contract & the bargaining process, to avoid a contract, or sever terms that are found to be unconscionable. 

a. Different jurisdictions have different findings on whether both must be present. 

b. Often considered together: the worse the substantive unconscionability, the less procedural unconscionability is needed to be sufficient to invalidate the contract. 
i. Some courts say you need both, usually there will be both. 

4. How to determine when unconscionability is likely to be successful? (Comment to UCC 2-302):

a. Whether, in the light of the general commercial background & the commercial needs of the particular trade or case, the term or contract involved is so one-sided as to be unconscionable under the circumstances existing at the time of making the contract. 

b. The principle is one of the prevention of oppression and unfair surprise and not of disturbance of allocation of risks because of superior bargaining power.

5. Unconscionability doctrine allows judges to find a reason to avoid. Before, courts used:

a. Adverse construction of language

b. Manipulations of offer & acceptance, distorting consideration doctrine

c. Saying something is against public policy 
Unconscionability Case Examples:

1. Zuver v. Airtouch: Employee seeks to invalidate the arbitration portion of a contract on the grounds of procedural and substantive unconscionability. Hold: Court severs terms regarding remedy & confidentiality because they benefit only the D & burden P. (Subtext heavily favors arbitration & recognizes most emplmnt contracts are adhesion contracts). 

2. Sosa v. Paulos: Patient asked to sign arbitration agreement immediately before surgery. Hold: found limited procedural unconscionability based on P ability to rescind acceptance after signing & substantive unconscionability on terms that forced the patient to bear disproportionate amount of fees. Court rescinded (not severed) b/c otherwise the doctor would have no disincentive to include equivalent terms in future contracts. 

3. Southwest v. Koch: Tainted wheat sold for use in pet food. Hold: no procedural or substantive unconscionability b/c both parties were sophisticated business entities. Plus, S conducted tests & initially found nothing so they were not free of fault & also continued to enter contracts with very terms that they were asking the court to find unconscionable. 
4. Low income, uneducated person has a door-to-door person come over & sell them a refrigerator and sells it for 10x more than it really costs in a store.
Avoidance: NOT for Bargaining Misbehavior 

Illegality & Public Policy
1. Illegality: Focuses on contracts that violate a statute or common law rule for which there may be no criminal punishment.  Technically only on an inquiry into the law. 

a. In pari delicto: both parties are equally guilty, court should hold for D, leaving the parties as it found them. 

b. Relative guilt: courts weigh the guilt of the two parties based on a number of factors. 
c. Contracts formed for an illegal purpose and against public policy are invalid. 

i. A party must advance this theory, (a court cannot on their own)
2. Violation of Public Policy: When contract doesn’t violate a law rule but violates “public policy.”  

a. Focuses on the intent of a public policy in finding both a violation and a remedy. 

b. Considerations of relative guilt/bargaining impropriety still relevant. 

c. Non-compete agreements: The court is willing to invalidate contract to favor more important public policy. (Stevens v. Rooks Pitt & Poust)

d. Severability possible: like under unconscionability (Harmon v. Mount Hood Meadows) 

3. Analysis:

a. Who was suing whom & under what theory (what relief was P looking for)?

b. What role did illegality/public policy play (what law/policy, part of the claim?, etc)?

c. Did the court enforce the contract, and if so, to what degree?

d. Did the court grant relief, and if so what was the nature of the relief?
Illegality/Public Policy Examples

1. Diversified Group v. Sahn 487 There is a statute against selling scalped tickets. Coleman sold season tickets to Sahn. In turn, Sahn sold some tickets to Haber. Then the team finds out and voids the tickets. Hold: Upheld the contract in violation of a scalping law where both parties knew the activity was illegal, to prevent the selling party from profiting from its illegal contract. 
2. Danzig v. Danzig 489 Attorney Jeffrey Danzig enlisted Steven Danzig to help him recruit clients & said he would pay a portion of any fees. When he didn’t pay him for one, Steven sued. Hold: the relevant statute (forbidding an attorney from paying a finders’ fee) was focused on conduct by attorneys rather than the general public; enforced contract to prevent the attorney from profiting from his illegal arrangement (court’s discretion!).
3. Stevens v. Rooks Pitts & Proust 492 Stevens was a partner with Rooks & seeks declaratory judgment against non-compete clause which prevented him from receiving 20% of his exit salary. Hold: Contract less non-compete clause (severed). Balancing test between competing public policies: (a) Courts are generally willing to uphold non-compete agreements. (b)Strong public policy exists against restraints on choice of council.
4. Harmon v. Mount Hood Meadows, Ltd. 497 Releases on back of ski tickets. Harmon signed up for season pass & to get the pass had to sign a release (to release Mt Hood if she were injured skiing).  Hold: a waiver of “any and all liability” could be a violation of public policy, however where the plaintiff does not claim anything beyond simple negligence the court will not invalidate the whole contract based on the possibility of a public policy violation.
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Minority & Mental Incapacity
1. Balance: protecting vulnerable parties w/security of transactions
Minority

1. Minors do not have the legal capacity to enter into contracts.
a. Minor = under 18, unless the legislature fixes another age. 

b. This lack of capacity makes contracts with minors voidable, with exceptions 

c. Exceptions: necessaries, statutes, etc. 

i. Necessaries items that are “useful and appropriate, given the minor’s reasonable standard of living.” Not just necessities.
1. Often courts will assume parents are involved so things aren’t necessary, unless minors are emancipated. 

2. In some states, contract for a necessary is enforceable, in others it’s avoidable with limits on remedies (reasonable market value of the necessary, instead of a case to enforce the contract’s actual terms).

2. Minors choose to avoid or enforce before reaching majority or w/in a reasonable time. 
a. Can’t pick & choose parts of a contract to avoid (all or nothing).
b. At majority, may also ratify a contract, making it binding. 
i. No additional consideration required (moral obligation doctrine)
ii. Minors can ratify expressly or impliedly (if minor receives benefits after reaching majority, or if delay in disaffirming prejudices the other party). 

c. Allows minors to avoid contracts that might not be good for them but limits willingness of savvy players to enter into contracts with minors.
3. Minors can be held to contracts that their parents enter into.
4. Baseline remedy is restitution.
a. Majority party restores minor but minor doesn’t always have to return benefit to the major party.
i. A minor’s restitution is limited to the actual physical property in the minor’s possession, regardless of any diminution to that property during the minor’s possession. 
ii. Ex: Kid buys a car and wrecks it, then wants to avoid the contract. If he can avoid, he’ll have to give back only the wrecked car, not value of the intact car or the amount he paid for it.
iii. Also off the hook for services, which cannot be returned (intangible).
iv. Some courts deduct damage to property that gets returned from what the other party would owe the minor. 
Examples of Incapacity for Minority
1. Sheller v. Frank’s Nursery & Crafts (510): minor can’t avoid an arbitration clause and keep the overall employment contract. 

2. Douglass v. Pflueger Hawaii, Inc (505): Douglass was a minor who signed an arbitration clause as part of an employment agreement & wants to avoid arbitration. There was a statute allowing kids to enter employment contracts, if they had a permit from the state. Hold: by statute legislature let kids enter employment contracts with the same capacity as adults, so Douglass cannot avoid based on minority (was unenforceable under other contract principles.)

3. Zivich v. Mentor Soccer Club (514): After mom signed release, child was injured. Hold: Policy reasons help enforcement of exculpatory agreement prevail (sports are good for kids, better that parents can make an informed decision than all volunteer organizations open to liability claims).
4. Shields v. Gross (517): Brooke Shields’ mom set her up to do some tawdry photos when she was 10. When Shields was 17, she wanted to enjoin further publication.Hold: No, mom signed b/c of statute requiring consent for commercial publication, which removed the minor’s right to disaffirm the contract, because her parent had already given consent. 
Mental Incapacity
1. Adults are presumed to have capacity to enter contracts. 
2. If an adult wants to avoid for lack of capacity, must prove that he lacked capacity at the time of contract formation. 
a. Often claim is made by a guardian.

b. Must be a psychiatrically recognized condition, usually requiring expert testimony. 

c. The “cognitive test” requires an adult have had, at the time of contracting, such a severe mental illness that she couldn’t understand the nature and consequences of the contract.

d. But many courts have broadened the test, allowing avoidance under a “volitional” or “motivational” test, allowing avoidance where a mental illness limited the adult’s ability to act rationally, even if she understood the transaction.

3. Makes the contract voidable, not void.
4. Baseline remedy is restitution 
a. Regular mutual restitution, both sides return value of what they got under the contract, not just one party making restitution to the party who doesn’t have capacity (like minors).

5. Restatement, Second §15. Mental Illness or Defect
a)
An adult’s contract is voidable by mental illness or defect if

(1)
he can’t understand in a reasonable manner the nature and consequences

(2)
he can’t act reasonably about the transaction and the other party had reason to know


of the condition.

b)
Where the contract was made on fair terms & the other party doesn’t know of the mental illness, the power of avoidance ends if the contract has been performed in part, or the circumstances have changed, so that avoidance would be unjust. Then, courts have discretion about remedies. 

6. Farnum v. Silvano 520 Old lady sold her house for an irrationally low price to the guy who mowed her lawn. But she sold it during a moment of lucidity. Hold: More is needed than a moment of lucidity for the capacity to enter a contract.  Rescission allowed, Farnum gets house back & Silvano gets restitution. 

Contract Interpretation & Construction (What are the terms?)
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Interpretation: Deciding Meaning
1. Sources of Contract Meaning and Standards of Interpretation: Isolated words in the writing, Words in the writing in the broader context of the parties’ other words, Circumstances at the time of the writing, Negotiations leading up to the writing, Course of performance, Course of dealing- when the parties have entered into a contract & interpreted it in a sort of way before they entered into a second contract, Usage of trade, Standard Terms.

2. Standard terms:

a. Generally courts will not stray too far from unambiguous standard terms
b. In the case of ambiguous terms, courts usually interpret against the drafter of the standard contract and in favor of a reasonable interpretation advanced by the other party.

c. Some courts see standard contracts as inherently one-sided.
3. Restatement, Second §203. Standards of Preference in Interpretation
a. In the interpretation of a promise or agreement or a term thereof, the following standards of preference are generally applicable:
i. an interpretation which gives a reasonable, lawful, and effective meaning to all the terms is preferred to an interpretation which leaves a part unreasonable, unlawful, or of no effect;

ii. express terms are given greater weight than course of performance, course of dealing, and usage of trade, course of performance is given greater weight than course of dealing or usage of trade, and course of dealing is given greater weight than usage of trade;
iii. specific terms and exact terms are given greater weight than general language;
iv. separately negotiated or added terms are given greater weight than standardized terms or other terms not separately negotiated.


4. Interpretation Methodology:

a. Using plain meaning, is the term reasonably susceptible to more than one meaning? Particularly the meanings advanced by the parties?

i. If the meaning is unambiguous, the lawsuit is over. 

ii. If the meaning is ambiguous (in a way that the judge cannot resolve as a matter of law), will remand to fact finder.

b. If plain meaning approach doesn’t resolve, the judge can look to various kinds of evidence to determine which meaning.

i. Four corners Approach (things contained within the four corners of the written agreement- maybe contextual clues in the writing that help solve the ambiguity)

ii. Usage of trade (other similar contracts)

Examples of Contract Interpretation
1. Frigaliment Importing Co. v. B.N.S. International Sales Corp. 530
Conflicting meanings of “chicken.” We tend to focus on writing more on written agreements because they create the most challenging interpretational issue.

2. Guilford Transportation Industries v. Public Utilities Commission
540 Conflicting meaning of the word “wire.” Where the evidence is conflicting, court must decide between competing versions. 

3. Pacific Gas & Electric Co. v. G.W. Thomas Drayage & Rigging Co.
544  Isolated words (Clause in a contract) state they will “indemnify against all loss, damage, expense and liability…” : Competing interpretations: PGE want this to cover injury to our own property, GW Thomas says clause is only meant to cover 3rd party liability. Hold: the meaning of these words is reasonably susceptible to the meaning advanced by GW, is highly critical of plain meaning approach and instead suggests contextual analysis.

4. Atwater Creamery Co. v. Western National Mutual Insurance Co.
 548  Atwater had a burglary of $15k+ of chemicals but insurance company refused the claim b/c insurer def of burglary req. “evidence of forcible entry,” which was questionable. Hold: Says language is not ambiguous, then interprets contrary to policy language. Public policy reasoning: after 30 years of premiums, &proof that it was not an employee, feels like a bait & switch (underlies a lot of insurance cases).

5. World Trade Center Properties, L.L.C. v. Hartford Fire Insurance Co. 554 At 9/11, new purchase of WTC didn’t yet have policy (only the binders). Did insurer owe $3.5 million or $7 million? It depended on whether the attack was one “occurrence. Hold: There was sufficient intent to be bound. Occurrence is ambiguous, allowing consideration of extrinsic evidence (reversed summary judgment). If the court had decided the agreement was too definite to enforce here, the insurance company would just refund the premium and not pay out at all. 

a. If there is sufficient intent to be bound, courts will struggle to find a way to enforce K.
Construction: Gap Filling
1. Scour the evidence for evidence of the reasonable expectations of the parties at the time the contract was entered. If none, go to default rules/gap fillers.

2. Gap Fillers: Default rules (tend to relate to particular sorts of information

a. Specific v. General Gap Fillers

i. Specific gap fillers are so based on reasonableness & intention that this is just barely construction and very like contract interpretation.
ii. Is it possible to think about the duty of good faith in the abstract without the essential terms of the contract?

3. Rules of Good Faith:

a. R2d §204. Supplying an Omitted Essential Term, Common Law Gap Fillers: Duty of Good Faith, Reasonableness
b. R2d §205. Duty of Good Faith and Fair Dealing (Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.)

c. UCC 2-311. Options and Cooperation Respecting Performance, Using Good Faith to Interpret and Construe Contracts

d. UCC 1-304. Obligation of Good Faith, Every contract or duty within [the UCC] imposes an obligation of good faith in its performance and enforcement.

Examples of Contract Construction
1. Family Snacks of North Carolina, Inc. v. Prepared Products Co., Inc. 559  Does Family Snacks have an obligation to provide price first, or does Prepared Products Co. need to make an order first? Hold: Used UCC gave a gap filler: “unless other parties have agreed.. specifications… are at the buyers option.”
2. Indiana-American Water Co. v. Town of Seelyville: 25 year contract to purchase water, but halfway through developed own well. Hold: Town’s development of their own water supply did not constitute a breach of the terms or the town's obligation of good faith
4. United Airlines, Inc. v. Good Taste, Inc. 567  Question about the meaning of a 90 day termination clause- majority and dissent agree on duty of good faith, but interpret terms differently. Hold: this is a be a no-cause termination clause.
a. Dissent: this contract is silent on what the grounds are for contract termination and therefore we the court will decide: in the absent of an agreement we go to the general duty of good faith which requires the contract not terminate if it runs counter to the reasonable expectation of the parties.
Parol Evidence Rule (careful methodology for a straightforward rule)
1. What are the terms of the contract?
a. To what agreement did the parties’ manifest an assent.
2. To find these terms, parol evidence rule asks if the factfinder should be allowed to find out about facts & circumstances outside the written agreement.
a. The parol evidence can explain, supplement, contradict the writing.
3. Integrated writing: A writing that the parties reasonably intend to reflect or memorialize their agreement.

a. Not just any old stray writing (letter, memo pad note) – just because you have a writing doesn’t mean you have to work with the parole evidence rule.
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Any old stray writing isn't entitled to any special status, its on par with other evidence. 
c. Its possible to have gaps/ambiguous terms & be fully integrated.
i. General principles of law will be used to complete/define the gaps/ambiguities NOT parole evidence
ii. But if there are too many gaps/ambiguities it will not be fully integrated
4. Division of labor: Judge decides what kind of writing agreement we are dealing with & the purpose of the proffered evidence.
5. Collateral agreements: If something is a completely separate agreement it can be outside the scope of integration and the parole evidence rule doesn’t apply. 

a. Courts created collateral agreement exception to get around the parole evidence rule.

b. Collateral agreement basically evolved into contextual approach.
6. Parol Evidence Rule (@common law): 
a. If you are dealing with a fully integrated writing you can't supplement it or contradict it with parole evidence.
b. If you’re dealing with a partially integrated writing you can supplement but not contradict it.
7. Parole Evidence Application (@common law): Figure out what kind of writing you’re dealing with.

a. Contextual Approach: The judge looks at the evidence and tries to determine if its credible that the parole evidence was part of the parties’ reasonable expectations, because if the evidence seems credible the writing doesn’t appear to be fully integrated. More likely to allow parole evidence under this approach.
i. Is it credible that whatever this evidence evidences was part of the parties’ expectations AND they were willing to sign this writing? 

1. If YES: the writing is not fully integrated & the evidence can be admitted.

2. If NO: the contract is fully integrated & the evidence cannot be admitted.

b. Four Corners Approach: The judge looks only at the writing and tries to determine if it appears on its face to be full and complete, because if it is, the writing is integrated and parole evidence cannot be admitted. This could be via its nature, that its 200 pages long, that they had attorneys, etc.
i. Does the writing appear on its face to be full and complete? 

1. If YES: the writing is integrated and parole evidence cannot be admitted. 

Parol Evidence Rule (@common law): 
Can prior/contemporaneous evidence extrinsic to the writing be used to do the following to the writing:
	Type of Writing
	Explain
	Supplement
	Contradict

	Fully integrated
	YES 

Allowed if the language in the agreement is ambiguous, but otherwise generally not.
	NO

If the parties intended the writing to be complete, can’t supplement. 
	NO

If the parties intended the writing to be complete, can’t supplement.

	Partially integrated
	YES 

Allowed if the language in the agreement is ambiguous, but otherwise generally not.
	YES

If it’s just a partial statement, okay to supplement. 
	NO

	Not integrated
	YES
	YES
	YES


Applying the Parol Evidence Rule in Common Law (Case Examples)
1. Masterson v. Sine (CA 1968) 580: Mastersons conveyed land w/ an option to repurchase within 10 years. They went bankrupt & attempted to exercise their option to repurchase. Hold: Appropriate to introduce extrinsic evidence to see what's meant by the phrases used in the contract.
a. The judge is telling us that this evidence is partially integrated so it’s appropriate to supplement it. 
b. Dissent: Agrees that even if an agreement is integrated, if a term in the writing is ambiguous you can explain it by reference to extrinsic evidence, but he doesn’t think the writing here is in any way ambiguous.  Wants a hard, 4 corners approach.

2. Yocca v. Pittsburgh Steelers Sports, Inc. (2004) 586: Writing at issue: Yoca says that SBL brochure was contract. What is the writing? Hold: The writing is the agreement (the later one, not the brochure), and it is fully integrated (therefore cannot supplement or contradict). The location of the sections is unambiguous (refers to attached exhibit A and there was something in the envelope). Court says: “look at the writing, if it appears to be a contract, then its conclusively presumed to be entire.” ( hint that court will use 4 corners.
3. Sound Tecneques v. Hoffman – parole evidence rule applies and bars hearing of evidence.
4. Myskina v. Conde Nast Publications, Inc. 592: Writing at issue: a release P had to sign before photos. P trying to introduce evidence that she expressed reservations & only agreed after assurance photos would be used 1x. Hold: the purported oral agreement contradicts the plain language of the Release. Judge says writing is fully integrated (writing doesn’t mention alleged oral agreement, straightforward transaction, words say: “irrevocably consent”)
a. Feels like a four corners approach- Doesn’t take into account: That she was 20 years old, That she doesn’t remember signing the release, That she didn’t speak English then, That she was accompanied by someone who was a junior advertising guy who couldn’t adequately protect her interests. 


Parol Evidence Under the UCC
1. Same methodology as common law: First interpret, then construct.
2. Fact finder may always supplement: course of performance, course of dealing, or usage of trade
3. UCC takes a highly contextual approach to determining what kind of writing you’re dealing with
a. UCC does not use the natural/unnatural standard.
b. Looks at evidence & decides if the parties had agreed to X, they certainly would put it in the writing.  Allows for a broader range. Allows the fully integrated more often than R1st.
4. Agreement: found in their language or other circumstance and the other circumstances surrounding the parties’ bargain (The whole ball of wax)
5. Contract: the total legal obligation that results from the parties’ agreement

6. UCC 2-202. Final Expression in a record: parole or extrinsic evidence
Terms with respect to which the confirmatory records of the parties agree or which are otherwise set forth in a record intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement, but may be supplemented by evidence of:

a. Course of performance, course of dealing, or usage of trade; and

b. Consistent additional terms unless the court finds the record to have been intended also as a complete and exclusive statement of the terms of the agreement.

Terms in a record may be explained by evidence of course of performance, course of dealing, or usage of trade without a preliminary determination by the court that the language used in ambiguous.

8. Parol Evidence Rule (under UCC): 
a. Fill this in?
9. Parole Evidence Application (under UCC): Figure out what kind of writing you’re dealing with.

a. Fill this in?
Parol Evidence Rule (under UCC): 
Can prior/contemporaneous evidence extrinsic to the writing be used to do the following to the writing:
	Type of Writing
	Explain
	Supplement
	Contradict

	Complete and Exclusive like fully integrated
	Course of performance, course of dealing, usage of trade (omg! Not under common law!). Other sources: ambiguity is required
	Course of performance, course of dealing, usage of trade.
	Not: prior agreements, contemporaneous oral agreement.

	Final expression: certain terms that are final but doesn’t necessary express all of the agreed terms) like partially integrated
	Course of performance, course of dealing, usage of trade (omg! Not under common law!). Other sources: ambiguity is required
	Course of performance, course of dealing, usage of trade and consistent additional terms.
	Not: prior agreements, contemporaneous oral agreement.

	Any Old Writing like not integrated
	Yes
	Yes
	Yes


Breach: Has either party unjustifiably failed to perform?

Changed Circumstances: Misunderstanding, Mistake, Excuse
1. The mistake & excuse doctrines are for risks outside the risks contemplated by the contract.
a. Only exceptional risks are beyond the pale, courts routinely enforce risks that are totally nasty, just not exceptional enough.
2. Misunderstanding: different meanings for the same word
3. Mistake: something that was already a factor when the contract was entered
4. Excuse: something that had not yet happened when the contract was entered
Misunderstanding: Major Miscommunication
1. Misunderstanding: the parties manifest assent to the same words but attach materially different meanings to those words (terminal miscommunication).
2. Negligence type of concept of fault: 
a. If one party is more at-fault than the other, the other side is to be preferred
b. If each side is the same fault, its impossible to choose one meaning over the other.
3. Konic International Corp. v. Spokane Computer Services, Inc. (1985) 614: What is “fifty-six twenty?” Hold: It was a misunderstanding = no meeting of the minds = no contract. Differing interpretations of a central contract term there is no reason to prefer one interpretation over the other. Otherwise it would be a garden variety case of interpretation: what’s the more reasonable meaning for the issue? 

Mistake: Serious Factual Error (Wrongheaded Idea!)
1. The parties reach an agreement +
a. but one or both reach the agreement on the assumption that a certain state of affairs exist +
b. and later it becomes clear the assumed state of affairs did not exist +
c. and the aggrieved party claims had they only known they would not have entered into the contract in the first place.

d. mistake as to a basic assumption that has a material effect, and the aggrieved party didn’t bear the risk of the mistake (risk allocation).
i. Must relate to a fact that was in existence at the time of the contract

ii. Must relate to something that is central to the contract
iii. Must have significant effect on the benefits/burdens of the mistaken party 

iv. Must be unfair/inappropriate to allocate risk to the aggrieved party


2. A belief about the state of the world at the time the contract was entered that you later find out was incorrect.
3. Often there is both an unexpected burden to the aggrieved party and an unanticipated windfall to the other party.

4. Mutual Mistake: When both parties that are operating on an assumption that is completely unarticulated (there is oil on the land, etc.) is a classic case for mistake. 
5. Unilateral Mistake: Only one party made a mistake

6. Typical Remedy: either party can avoid the K where these are present. 
a. (K is rescinded – each must return their benefit to the other). 
b. In limited circumstances courts will change the K. 
c. Where only one party was mistaken, that party may be allowed to avoid the K.

7. Restatement 2d §154: When A Party Bears the Risk of a Mistake (626)


Examples of Mistake
1. Land Grantors In Henderson, Union, & Webster Counties, Kentucky v. U.S. (2005) 619: Government condemned land to turn it into an army training base and paid what was believed to be market value, around $3k each. Turns out there was oil under the property and the government made over $30 million dollars.  Hold: court found for the owners and ordered unjust enrichment damages… after the former owners went through a rigmarole of the judicial/legislative systems.

2. Estate of Nelson v. Rice (2000) 626 Estate sale accidentally sells buyer 2 pieces of original art that Christie’s sells for over $1 million. Estate sues and says mutual mistake. Hold: it was the estate’s responsibility & they had conscious ignorance by proceeding even though they knew they didn’t have all the information.

3. Cherry v. McCall (2004) 629 Cherry’s bought house from the McCall’s that turned out to have a walled-in room in the basement filled with damp and moldy & rusty trash & plumbing appliances & fixtures. Court held it was not a mutual mistake because the Cherry’s had allocated the risk to themselves by signing an “as is” clause.
4. Wood v. Mouton: seller sells a rock for $1, turns out to be a diamond. Not a mistake. No mistake as to the identity of the thing sold – it was a rock. 
5. Sherwood vs. Walker: thought the cow was barren, made a deal, then found out the cow was pregnant. The Court says that there was not really a mistake about the thing sold, but the nature of the thing sold (or the “substance” of the agreement). 
Mistake in Expression

1. A typo: where a writing fails to express the agreement (instead of $7M wrote $700)

2. The parties can petition the court for a reformation

a. Which the court will generally do unless a third party will be harmed.

	Mistake
	Excuse

	Basic assumption
	Occurrence

Non-occurrence of a basic assumption

	Material effect
	Performance impracticable (purposes substantially frustrated; valueless)

	Risk allocation
	Without fault

Unless language/circumstances indicate contrary

	
	

	Relates to facts in existence at the time the contract was entered
	Events that happen after the contract was entered

	Typical Consequence: Contract is not enforced (avoidance doctrine)
	Typical consequence: the contract may remain in effect and there may be no restitution (has either party unjustifiably failed to perform; excuse provides a justification for not performing)


Impracticability (Conditions have Changed)
1. Classic view: No matter any change of circumstance, a party is bound to his contract.

2. Impossibility of performance (Early Modern view)
a. Supervening event causes the performance to become unfairly burdensome/difficult +
b. objectively impossible

3. Impracticability of performance (Current Modern view)

a. Change in circumstances so drastically increases the burden on the party claiming relief that performance can be fairly regarded as impracticable.  
Elements
b. Event after K formation, the non-occurrence of which was a basic assumption of the K +
c. The event was unforeseen, extremely severe & unforeseeable +
d. The effect of the event is to render one party’s performance “impractical” (unduly burdensome) or impossible +
e. Party seeking relief was not at fault + 

f. Party seeking relief did not bear the risk of the even occurring +
g. If aggrieved party either implicitly or expressly assumed the risk, there is not recovery available. 

4. Restatement 2d §261: Discharge by Supervening Impracticability

Where, after a contract is made, a party’s performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or the circumstances indicate the contrary.

5. UCC 2-615(a): Excuse by Failure of Presupposed Conditions


Case Examples of Impracticability/Impossibility
1. Taylor v. Caldwell (645) (earliest use of Impossibility doctrine): music hall burned down before musician could perform. Hold: since the owner’s performance was objectively impossible, he was excused from his obligation to do so or pay damages for failing to do so.

2. Ling v. Board of Trustees of Doane College (1999) 646: When it was time to obtain a new work visa for a foreign college professor, the university’s policy was to select as the most qualified through a competitive recruitment process. But many qualified applicants applied & the school picked another professor. Hold: Once it was impossible for the college to re-hire him, Ling’s availability for work in the US was an unforeseen impracticable situation (for the college).
a. Events which consist of things becoming illegal by law tend to be treated a little more leniently by the courts; would be perverse to make Ling pay in a situation where they were legally bound to breach.

3. Clark v. Wallace County Cooperative Exchange (1999) 650: Farmer & grain elevator make  agmnt that farmer will deliver certain amount of corn, but there was a freeze and the farmer didn’t raise that amount, so he just delivered all he had not the amount specified under the K.  Hold: farmer is not excused under impracticability- the farmer could have found the corn elsewhere, this is one of the risks a farmer takes. 
a. Question of who should bear the economic consequences? Court says farmer:

i. Farmer could raise his price a little to offset this possible loss, could get an insurance policy (he is in a better position to manage the risk), could just sell the grain when he grows it, this is a futures contract- allocating the risk of market fluctuations.

Frustration of Purpose (Conditions have Changed)
1. Where a change in circumstances following the contract defeats the mutually understood purpose of the contract, performance is excused. (Not available at early common law)

2. Elements of Frustration of Purpose (R2d §265, cited in Khun):

a. Purpose frustrated must be principal purpose of that party
i. & understood to be so by both parties.

b. Frustration must be so severe/substantial that it goes beyond assumed risks in K.

c. Non-occurrence of frustrating event was a basic assumption.

d. If it can be inferred from language/circumstances that aggrieved party was meant to bear the risk → no recovery. 

3. Restatement 2d §265. Discharge by Supervening Frustration
Where, after a contract is made, a party’s principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary.

4. UCC: no analogous provision.

5. Krell v. Henry (earliest use of Frustration of Purpose): man rented a flat specifically to watch King Edward VII’s coronation procession in 1902, but the king became sick and postponed the procession.  Both parties contracted under the assumption that the reason they were entering into the deal is to provide a viewing space for the procession.
6. 7200 Scottsdale Rd. General Partners v. Kuhn Farm Machinery, Inc. (1995) 653: Kuhn four days w/ Scottsdale Resort almost a year in advance of a big conference. Then the First Gulf war started & Kuhn alleged that the crucial European guests would not be able to attend because of the possibility of the terrorist strike, which ought to provide some sort of excuse for performance. Hold: NO. Contract provision said Kuhn would be responsible for some damages if they cancelled the contract, this is just a risk of life that stuff will come up. Could still have held the conference, just less productive than they wanted. Did not go to central purpose of BOTH parties (“Khun’s success was not the primary concern of the resort”).

Conditions & Promises 
1. Promise: a commitment to act or refrain from acting in a specific way in the future

a. The non-fulfillment of a condition excuses the performance that was contingent it.

i. Generally, if a party fails to perform a promise, she breaches. But if the promise was conditional on a condition that didn’t occur, the promise is excused.
2. Condition: an event, not certain to occur, which must occur before performance under a contract becomes due (R2d §224: Condition Defined) 

a. Something depends on it: other party’s promise can depend on satisfaction it
b. If the condition is not satisfied, then whatever depends on it doesn’t come into being.
c. Can condition an affirmative happening (zoning authority’s approval of the application) or a negative contingency, a not happening (purchase conditional on the approval NOT being successfully appealed)
3. UCC 2-615 Excuse by failure of presupposed condition.

a. Any obligation that are construed upon this condition, if not performed, are excused.

4. Functions a condition may serve:

a. To allocate foreseeable events between the parties

b. To allow a party to escape the contract (promise to make best efforts)

c. To allow one of the parties to exercise judgment (your painting sucks)

d. To allow for alternative performances (if gas prices go up, I charge more)

e. As a means of sequencing performances (you pay a down payment, and I transfer title) 

5. Pure/Promissory Condition: The obligation of the party to ensure whether a condition is satisfied
a. Did the parties intend a performance to be excused if the event does not occur?

i. If YES: the event is a condition of the performance 

b. Did the parties intend that one of them is responsible for the event’s occurrence and would be liable for breach of contract if it does not occur? 

i. If NO: it is pure condition 

ii. If YES: it is a promissory condition

c. Ex: “If the Lakers win tonight, I will buy you a pizza”

i. If the Lakers win tonight: pure condition

ii. I will buy you a pizza: pure promise conditioned on the condition above

d. Pure condition: if event does/doesn’t occur, performance that was contingent upon the condition is excused (conditions precedent). Fulfillment/non-fulfillment is beyond the control of the parties. 

i. A promises to do X if Y happens; if Y does not occur, A’s promise to do X is relieved.  B cannot sue (Give you a car if and only if the Dow hits $5,000)
e. Pure promise: not condition at all, merely undertaking

i. Ex: last promise to be honored in the transaction

f. Promissory condition: one party can influence the outcome of the event by performing/nonperforming, provides an excuse for the promise that’s aligned with the condition and also is a breach of whatever the promise promised.

i. In case a Promissory Condition is unmet
ii. The Promise is breached 
iii. The promise that is conditional on the Condition is excused.

6. Concurrent/Precedent/Subsequent Condition: Has to do with the relationship between condition & the thing conditioned on it
a. Concurrent: two conditions at the same time conditional on each other

i. Ex: I’ll sell you my pen tomorrow for $2 (Tomorrow we have concurrent conditions /obligations: I bring a pen, you bring $2; if you don’t bring the $2 I don’t have to give you my pen).

ii. Either performances that are capable of being rendered simultaneously

iii. Or, general presumption is that otherwise indicated the performance that takes time goes first, and must be concluded before the instantaneous one is due.

b. Precedent: it’s fulfillment must precede/go before the performance contingent upon it (the normal type).

i. An element in the plaintiff’s case in suing on the contract & must be proved by the party seeking to enforce it.
ii. Ex: Buyers duty to pay the purchase price is conditional upon a building permit being issued.

c. Subsequent: terminates a duty that came into existence when the contract was formed.

i. A defense to non-performance & must be proved by the party whose performance obligation has allegedly been discharged.
ii. Ex: Buyers duty to pay the purchase price is excused if a building permit is not issued.

7. Express/Implied/Construed Condition: Has to do with the degree to which the condition must be satisfied

a. Express: must be strictly satisfied first

i. must be articulated (expressed) & that it’s a condition needs to be express.

ii. Ex: real estate, the buyer being able to secure a loan is a condition on following through with the real estate transaction.

b. Construed (if it comes out of legal norms): substantial performance is enough
i. Ex: “well, this is what the parties expected, so it would be unfair otherwise”
c. Implied (if it comes from the specific facts of the transition): in the middle, but most courts will say it must be strictly satisfied
i. Ex: a buyer telling a seller delivering something will give their address or else the seller is not responsible for delivering it.

Examples of Promises & Conditions 
1. Koch v. Construction Technology, Inc. (1996) 669 Kotch completed all work. CTI only paid $40k less than due because MHA hadn’t yet paid CTI in full. Who takes the risk for the owner paying late or not at all. Hold: The language in the contract does not establish a condition precedent. Language is not clear. It was the intention of the parties that the subcontractor would be paid by the general contractor for the labor and materials put into the project.
a. Rule: Conditions precedent are not favored & will not be upheld unless clear language supports them. Apples force in “pay when paid” contexts (majority jurisdictions do not release the contractor from obligation in case of nonperformance by the owner).
2. Oppenheimer & Co. v. Oppenheim, Appel, Dixon & Co. (1995) 672:  Lessee of 33rd floor in bldg & moved away. 29th floor lessee entered agmnt to sublease subject to delivery of a written consent of the main landlord delivered by a certain date. But only verbal consent was given by deadline & sublessee attempted to refuse the contract. Hold: a contract was never formed.
a. What kind of clause is this clause? Is this a promise or condition?
b. If we interpret as a condition, that means if its not satisfied to a necessary degree, anything obligations conditioned on that condition go away.

c. Court looks to a presumption against conditions, looks to language, and in some degree acknowledges circumstances that would be relevant.  Here, the condition was provided in the clearest language (that the parties did not intend to form an agreement unless and until defendant received written notice of the prime landlord’s consent.)

d. Freedom of contract prevails in an arm’s length transaction between sophisticated parties such as these.
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2. Jacob & Youngs, Inc. v. Kent (1921) 676: JY built a country residence for K and K was mad some of the pipe was not Reading pipe. If JY had to re-do the work, great expense for nothing.Clause: “All wrought-iron pipe must be well galvanized, lap welded pipe of the grade known as ‘standard pipe’ of Reading manufacture.” Hold: For JY; using redding pipe is not a condition to pay.The measure of damages is not the cost of replacement (huge!) but the difference in value (none).
a. Three classifications of promises:

i. Promises so plainly independent that they can never be conditions of each other

ii. Promises so plainly dependent that they must always be conditions

iii. Promises which are dependent in matters of substance but independent with regard to insignificant departures. 
3. Mattei v. Hopper: promulgation of two standards for measurement of satisfaction clauses. Buyer doesn’t want to buy land if it can’t be developed economically as a shopping center, so the parties included a satisfaction clause in the agreement, buyer is satisfied & wants to buy land, but seller says his promise was illusory. Hold: Discretion was not absolute/unfettered, and could be measured by a subjective good faith standard or an objective standard based on reasonable commercial standards. 
a. Use good faith standard where performance involves “fancy, taste, or judgment”

b. Use reasonableness standard where performance involves “commercial value/quantity, operative fitness, or mechanical utility”
Waiver & Estoppel: Doctrines courts might use to excuse satisfaction of condition

1. Waiver: a knowing, voluntary abandonment of a right that goes to a nonmaterial aspect of the agreement.
a. A little bit of erosion of consideration doctrine, is allows for erosion of one’s benefit without consideration, fenced in by materiality. 
b. If there is an express waiver you can't undo the waiver of the specific this you waived.  Sometimes an express waiver leads to an implied waiver, an implied waiver can be revoked, the same as estoppel: by clearly revoking the implied waiver.

c. More knowing, less material, less reliance than estoppel.
2. Estoppel: justified detrimental reliance, does not have to be knowing OR voluntary, it can go to a material aspect of the agreement, but the other party MUST rely to their detriment. 
a. May not arise to the level of bargained for consideration but each party has given something up (the reliance in estoppel kind of substitutes for consideration)
b. Less knowing, more material, more reliance than waiver.
i. Relying on a state of facts that lulled them into a sense of complacency. 
3. Obstructive conduct: where party A makes it impossible or difficult for the other party to satisfy the condition, the condition is excused.
4. Material Forfeiture: excusing a condition, court’s discretion, unusual
5. Unfair forfeiture: Excuse to avoid if enforcement of the condition will result in unfair hardship to party. Equitable doctrine. Must be harsh and disproportionate.
Waiver/Estoppel Etc. Examples
1. Incomm, Inc. v. Thermo-Spa, Inc. (1991) 686 (note case): Contract to produce a brochure for TS, but TS really hated the final brochure was done, Thermo-Spa hated it and didn’t want to pay. Hold: for Incomm, implied a condition of reasonable satisfaction because there was no evidence that the brochure was deficient or unskillful judged by objective standards. Influenced by fact that TS used a substantial amount of the material in a later brochure. Brochure is a work of art, approval of which involves aesthetic factors/personal taste. Court refuses to imply a term of satisfaction based on good faith alone because it would leave Incomm too dependent on Thermo-Spa’s individual taste.
2. Mercedes-Benz v. Morgan (non-action by party can constitute a waiver for poor performance by another party): repossession of a Porsche following default of buyer who bought the car on credit, obliged to pay monthly installments. MB repeatedly accepts late payments. Hold: by repeatedly accepting late payments, MB waives its right to repossess the car merely b/c pmnt was overdue. 

3. Gould v. Artisoft: (non-action by party can constitute waiver) employment contract requires nondisclosure and noncompetition form to be signed, but employer doesn’t give it to employee.  Hold: Employer waived the condition of refusal to employ because it never gave the employee the agreement. 

4. Sullivan v. Bullock: Homeowner hires contractor to remodel, subcontractor does a substandard job but homeowner doesn’t complain. Finally when one event constitutes “the last straw,” she snaps and locks him out of her house, so he can’t do the work. Hold: Homeowner unreasonably hindered performance of the contract, she was under an implied condition to cooperate.

a. To excuse nonperformance, the “preventing performance” must be wrongful and in excess of party’s legal rights.

5. JNA Realty v. Cross Bay Chelsea: Lessee fails to renew lease on time. Hold: Failure to renew wasn’t purposeful and lessee would suffer severe economic impact without lease (it made improvements to the property!) so forfeiture would be unfair. 
Material Breach, Substantial Performance & Anticipatory Repudiation  
1. Material breach: if the breach isn't brought to level of nonmaterial breach –cured- then it will be a total breach.
a. Rescission is only available with material breach, but not always available for material breach.
2. Total breach: material breach that was not cured (could never have been, or time has passed).
3. Substantial Performance: breach is nonmaterial, can never be total breach


4. On the test, match the facts to the facts in the cases for a precise & disciplined analysis. R2d. §241: Facts of whether a particular breach should be classified as material breach at common law.
Important factors to distinguish substantial performance from material breach:

a. Willfulness, negligence 
i. (was breaching party was a specialist, a professional, and was already on notice there might be an issue)
b. Importance to non-breaching party 
i. Lyon v. Belosky
ii. (maybe even willing to pay more money to get something particular)
c. Degree to which breaching party reasonably expected flexibility
d. Extent to which the breach went to the core of the non-breaching party’s expectations
i. Lyon v. Belosky
e. Availability of other remedies 
i. (other than full rescission of contract)
f. Forfeiture 
g. Level of care 
i. (appropriate or not appropriate)
h. Reasonable or not for the breaching party to expect flexibility
i. Magnitude of nonperformance
j. How serious is the breach 
i. (how big is it compared to overall performance that's owed)
5. Worchester Heritage Society, Inc. v. Trussell (1991) 704 Worchester Society rescued a historic home & sold it to Trussell on the condition he restore the outside within a year. 5 years outside was still not completely restored. Hold: Not a material breach (rescission isn't appropriate).
6. Lyon v. Belosky Construction (1998) 708 Lyon hired slew of professionals to help build a custom home, but they put the roof in the wrong place and nobody noticed until the end. Hold: Lyons entitled to damages to replace the roof b/c the defendants “at the very least” acted negligently.
Anticipatory Repudiation/Prospective Nonperformance

1. Express Anticipatory Repudiation: Clear, positive, unequivocal expressed statement of refusal to perform.
2. Implied Anticipatory Repudiation: Where a performer completely puts it out of their power to perform.
3. Gives the aggrieved party some options when the other party ahead of time makes it clear they are not going to perform, principal advantage is it gives someone time to mitigate the damages
a. Ex: Owner sells somebody else the house they were supposed to sell you
a. NOT if they sold 10 books to someone else when they were supposed to sell to you, because they can reasonably still sell you 10 books at a later point.
b. Tends to be fairly extreme situations, harder to determine.
c. To say it’s AR is taking a gamble, but it’s also hard to just sit and wait for the contract performance deadline before seeking a remedy.
4. Anticipatory repudiation applies to both UCC and common law
a. Restatement, 2d §250. When a statement or an act is repudiation
b. UCC 2-601. Buyer’s Rights on Improper Delivery, UCC 2-610. Anticipatory Repudiation

5. Wholesale Sand & Gravel Inc. v. Decker (1993) 725 An implied somewhat ambiguous positive refusal to perform (not explicit, but implied). 

6. Prospective Inability to Perform
a. The more significant the grounds for insecurity, the more likely a court will really look for something really real as an assurance of performance, otherwise a wispy sort of statement is probably sufficient.

b. UCC 2-609. Right to Adequate Assurance of Performance
c. …If reasonable grounds for insecurity arise with respect to the performance of either party, the other may demand in a record adequate assurance … and until the party receives the assurance may if commercially reasonable suspend any performance for which it has not already received the agreed return.
d. After receipt of a justified demand, failure to provide within a reasonable time not exceeding 30 days such assurance … is a repudiation of the contract.
Breach & Substantial Performance Under UCC Article 2: The Perfect Tender Rule
1. [image: image8.png]


UCC 2-601. Buyer’s Rights on Improper Delivery:  … If the goods or the tender of the delivery fail in any respect to conform to the contract, the buyer may
a. reject the whole;
b. accept the whole; or
c. accept any commercial unit or units and reject the rest.

Examples of Perfect Tender Rule
1. Printing Center of Texas, Inc. v. Supermind Publishing Co. (1984) notecase 717: Supermind ordered printing but the books were awful. UCC does not recognized “substantial performance,” an instead uses  “perfect tender” rule, so Supermind was entitled to a refund of the deposit paid.
2. Menorah Chapels at Milburn v. Needle (2006) 712 Needle family purchases funeral services including a watch over the dead body over Shabbat, but nobody watches the deceased. Chapel sues for divisible costs of services provided. Hold: court says not divisible, overturns SJ.
a. Whether K is divisible depends on intent of parties and surrounding circumstances 

3. Ex: Seller ships goods toward the buyer, the seller “tenders” the goods.
a.  Once buyer gets possession they are supposed to have a reasonable opportunity to inspect the goods (to see they are in conformity to the contract).
b. They can accept or reject the goods under Perfect Tender Rule (UCC §2-601).
a. The buyer is entitled to insist on strict compliance with the terms of the contract. 
1. If they don’t receive goods that conform perfectly to the terms of the K they are entitled to reject the goods if they so desire.
b. If they accept the goods (different than acceptance of an offer):
1. By accepting, become obligated to pay the price.
2. If there is something wrong, may be able to recover damages for their deficiency.
c. If they reject the goods:
1. Seller may have the opportunity to cure the nonconformity.
a. Must cure to level of perfect tender
i. If cure is less than perfect tender, seller must provide compensation for the shortfall and the buyer doesn’t have to accept.
b. If the do cure, the buyer has the obligation to accept.
c. If they don’t cure, the goods remain rejected.
2. By rejecting, any conditions for paying the price are not satisfied and also may be able to recover damages for non-delivery.
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Remedies

1. Who was in breach?

2. Why?

3. Which remedy (expectation, reliance, restitution)? All three can work together.

4. Whatever damages you have to:

a. Meet general limitations on aggrieved party’s ability to recover damages:
i. Damages must be shown with reasonable certainty
ii. Damages must to some degree be foreseeable 
iii. P might not be able to recover expectation damages if D proves the damages were reasonably avoidable (duty to mitigate damages)
b. Can't get more than would have gotten from the K 

5. Restatement 2d §344 Purposes of Remedies

Judicial remedies under the rules stated in this Restatement serve to protect one or more of the following interests of a promisee:

a. "expectation interest," which is his interest in having the benefit of his bargain by being put in as good a position as he would have been in had the contract been performed, 

b. "reliance interest," which is his interest in being reimbursed for loss caused by reliance on the contract by being put in as good a position as he would have been in had the contract not been made, or

c. "restitution interest," which is his interest in having restored to him any benefit that he has conferred on the other party.


Expectation Damages
1. Expectation damages: usual type of damages. The benefit of the bargain.

a. Position they would have been in if K had gone forward

b. Difference in value, measured as of time of the breach (not at time of contracting).

i. If the performance was worth more than the K price:

1. The paying party got a good deal, committed to pay less for performance than performance turned out to be worth: the paying party had an economic benefit from the K.

ii. If performance promised was worth less than the K price promised:

1. The performing party got a really good deal.

2. Direct Damages: Value of performance: the value of the performance to the aggrieved under the circumstances (not objective market value). 

a. To avoid overcompensating, subtract out economic benefits aggrieved received by not having to perform (you have also gained something because of the breach).

b. Sometimes difficult to determine the value of the performance as of the breach.

c. Lukazievski, school got a teacher that is better than they bargained for, but court says damages shouldn’t be reduced by that benefit because it was imposed on them by the breach.

d. Includes Lost opportunity because you entered into this contract and benefit of bargain. 
3. Consequential Damages: Damages for the consequences/harm that you suffered because of the breach, harms that flowed from the breach. 
a. Ex: Joe was supposed to fix your house but screws up the wiring & house fire takes your car and your family.

i. You are not interested in getting direct damages (for the wiring)

ii. What you are interested in is consequential damages (for everything that was a consequence of the breach)

4. Incidental Damages: Damages associated with coping with the breach. 

a. Dividing line between incidental and consequential is difficult to draw

b. Economic value put on time and trouble of coping with the breach—arranging for substitute performance.

5. Freund v. Washington Square Press, Inc. (1974) 734 WSP agreed to publish books under contractual agreement, Freund delivered book but WSP didn’t publish.
6. Handicapped Children’s Education BD v. Lukaszewski  (1983) 745 L decided to teach somewhere that paid more with a much shorter commute and school sued her for breach. Board seeks expectation damages (broader than mere reliance/restitution). Hold: damages equal difference between what they paid and what they would have had to pay under the K. If they’d been able to higher a cheaper substituted, they wouldn’t have been entitled to damages unless they could prove consequential or incidental damages even though there was a breach
Reliance damages

1. Reliance damages: Compensating for harm suffered due to K

a. Position they would be in had K not been entered into

b. If you’re able to enter into a substitute contract on better terms than the original, you have no claim and no remedy.
c. Ways to measure benefit of the bargain or calculate damages due to the breach: 

i. Measure by substitute transaction

ii. Look at the market—what’s the diminution of market value due to you not receiving what was bargained for

2. Restatement 2d §347 Measure of Damages in General

a. Subject to the limitations stated in §§350-53, the injured party has a right to damages based on his expectation interest as measured by

(a) the loss in the value to him of the other party's performance caused by its failure or deficiency, plus

(b) any other loss, including incidental or consequential loss, caused by the breach, less

(c) any cost or other loss that he has avoided by not having to perform.

3. New Valley Corp. v. U.S. (2005) 749 Breach of NASA contract. Company ended up going bankrupt. Substitute transaction doesn’t work here because no substitute transaction was entered into, so the court has to look at market data to come up with reasonable approximation to indicate the value of the breached performance.
4. Jacobs and Young: measuring harm caused by breach in terms of diminution in market value
5. In Re Worldcom: K for Michael Jordan to do promotions for 2 million a year.K went in the tank. Court is trying to calculate Jordan’s damages for breach of K, only question is what the measure of his damages are for breach.  He didn’t enter into a substitute transaction—was winding down his endorsement deals and didn’t take on any more. Court conclude Jordan does not qualify for lost volume treatment because he had decided to ramp down his endorsements at that time.
a. Lost volume seller: if someone has say a potentially infinite supply of contracts, if the breached contract is substituted it does not make the aggrieved party whole (because they could have had more
Buyers & Sellers Remedies Under the UCC
1. If buyer hasn’t accepted the goods, the buyer isn't required to pay the price.
2. UCC 2-712. “Cover”; Buyer’s Procurement of Substitute Goods
a. If buyer covers, calculate: cost of cover to the degree it exceeds the contract price and award the difference to the buyer as direct damages plus incidental or consequential damages less expenses they saved beyond adjustment to contract price.

b. Cover – K + inc + conseq - es

3. UCC 2-713. Buyer’s Damages for Nondelivery or Repudiation
a. Look at the market price of the goods at or around the time of the breach and see if its greater than the contract price. If so award to the degree to which the K turned out to be a good deal, plus incidental and consequential damages less any expenses saved.
b. Market – K + inc + conseq – es
4. UCC 2-714. Buyer’s Damages for Breach in Regard to Accepted Goods
a. The Seller’s Action for the Price
b. Value of the defect + inc + conseq – es

i. Suppose you buy a lawnmower and a screw is missing from the main sharp blade: the value of the screw is 10 cents. But if the blade flies off and chops off your leg, you want the value of the defect but more important is the consequential damages.

5. Chronister Oil Co. v. Unocal Refining & Marketing (1994) 765 P breach of contract benefited D because they used their own gas, which was cheaper than their contract price with P. Hold: no damages to D, breach didn’t result in any opportunity cost for which they could be compensated.
a. Opportunity cost: the opportunity one gives up by engaging in some activity.

b. D’s use of the own gas was not a “cover” because “you can’t purchase…what you already own.  The purpose of cover provision is not to allow buyers to obtain damages when they have not been hurt, but to provide a market measure of the hurt.  Taking a good out of your inventory and selling it is not a purchase in a market.”

6. The Seller’s Remedies When the Buyer Repudiates, Wrongfully Rejects or Wrongfully Revokes Acceptance of the Goods
a. UCC 2-706. Seller’s Resale Including Contract for Resale
b. UCC 2-708. Seller’s Damages for Nonacceptance or Repudiation
	
	Buyer’s Remedies 

(seller in breach)
	Seller’s Remedies

(buyer in breach)

	Buyer has not accepted goods (hasn’t received goods and paid the price):
	[2-716: Specific Performance]


	

	
	2-712: Cover – K + Inc. + Consq. - ES
	2-706: K- Resale + Inc + [Consq.*] - ES

	
	2-713: Market – K + Inc. + Consq. - ES
	2-708(1): K- Market + Inc + [Consq.] – ES

	
	
	2-708(2): Profit + Inc + [Consq.] – ES

“lost profits measure”

similar to Worldcom/Michael Jordan case

profit = contract price less the variable costs

	Buyer has accepted goods
	2-714: “Loss” + Inc. + Conseq.
	2-709: Price

	
	
	

	
	
	


* Consequential damages are almost never recognized for sellers.

ES = expenses saved

Reliance Damages 
1. Reliance fixes you to be where you were before you relied on the lame contract.
2. Reliance looks at the aggrieved party’s damage (like expectation).  
3. We have seen reliance damages in promissory estoppel.
4. Sometimes appropriate when expectation is inappropriate or cannot be established 
5. Situations where reliance damages be appropriate but expectation damages are not:
a. Situations where expectancy measure is hard to apply.

i. Ex: hard to determine with reasonable certainty.

b. Where expectancy would be too great a burden.
c. Where performance was stopped by external circumstances.
d. Where the contract was indefinite (can't calculate with reasonable certainty).
6. Essential reliance costs: incurred in furtherance of the contract itself (to perform your side of the bargain)
a. More likely to be recoverable.
7. Incidental reliance costs: incurred in reliance of the contract but not necessarily in furtherance of the contract. (Kenwood)
a. More likely to flow from special requirements (only recoverable if special requirements are made known at the time of the contract).
8. Reliance Damages in a Losing Contract: If expectation damages would have been less than reliance damages, reliance damages might be limited accordingly.
a. Breaching party must prove (affirmative defense)
b. Can’t be obligated to pay more reliance than would have under expectation 
c. Difficulty in problem of proof.
9. Restatement, Second §349. Damages Based on Reliance Interest

Damages Cases & Examples
1. Hawkins v. McGee (Burned harry hand)

a. Expectation: giving value to get from where he is now to where he expected to be (expected a perfect hand, but received a burned & harry hand.)

i. Amount of what he expected (value of burned hand to value of perfect hand) + the amount he suffered (value of burned hand to value of burned & harry hand).

b. Reliance: giving value to get back to where he was before the contract (compensating just for the harm caused by the contract).

i. Would pay for what he expected (compensate from value of burned and harry hand to value of the the burned hand).

2. Sullivan v. O’Conner  (Plastic surgery nose case)

a. Expectation: gives the difference between the botched nose and expected nose

b. Reliance (court chose this): giving the difference from starting nose and botched nose (get doctor’s fee back + pain and suffering from going into 3 surgeries)

c. Restitution: returns the benefit she conferred on the doctor (fee for the surgeries). Potentially way under-compensatory.

3. Hollywood Fantasy Corp. v. Gabor  (Contracts course/damages review) Gabor promised to enter into contract to be the celebrity on a reality-TV type show and then breached when another opportunity came up. Hollywood tries to recover consequential damage but has an awful time trying to report them. Receives (as a minimum) reliance damages.
a. Disputed term: If a significant acting opportunity came up Gabor could cancel if she notifies before a specified date.
i. “significant acting opportunity” = a condition to Gabor’s right to terminate 
ii.  notification requirement = a condition to Gabor’s right to terminate 

1. If both occur, Gabor is relieved of her obligation under the contract. 

2. If one/both don’t occur she still has obligation & repudiation = breach.

3. Not promising that she will or will not do something, conditional.

b. Breach = yes (Gabor has unjustifiably failed to perform)

i. Notice = properly given, but no “Significant acting opportunity” found.
c. Remedy = reliance

i. Expectation damages? (remember to also question “reasonable certainty”):
1. Direct? Difference in value between going rate of similar substitute and what they contracted to pay Gabor. But no substitute here. If they had got a substitute we would know what direct damages were and the only Q would be if it were a reasonable substitute.

2. Consequential? Any profit loss from refunding the tickets they had to return since Gabor repudiated (hard to demonstrate profits, unlikely). No chance to develop blooper show, future events (unlikely) Lost goodwill/lost investors (hard to demonstrate those profits with reasonable certainty: is it clear this business failed because she repudiated?) Injury to your business prospects in such a way that it closes might qualify as a consequential loss but must be proven with reasonable certainty. Forseeability: who would have known that the loss of 1 vacation would tank the whole exercise? (Hadly)
3. Incidental? (not subject to as much scrutiny under Hadly) Cost of finding a substitute actress (analogous to cost of cover).

ii. Reliance Damages? Printing & marketing costs, personnel, travel expenses, preparation expenses already paid were allowed.
1. Actual costs incurred typically survive the reasonable certainty principle.
a. Still must be shown with reasonable certainty but proving they already spent the money is not difficult.

b. Difficult with things other than expenses (time, opportunities foregone, etc.)

2. Forseeability: Some expenses might not be foreseeable (Hadly).
d. Also consider:
i. Were these costs really tied to this contract?

ii. Was it reasonable for the company to rely so much?

iii. Was company in a better position after the breach (was this a loosing contract)?

Restitution 

1. Restitution: Based largely in unjust enrichment. Aggrieved party gets return of benefit they conferred on breaching party.

a. Quantum meruit – as much as deserved (market value of services)
b. Quantum valebant – as much as they are worth (market value of goods)
2. Restitution rescinds the contract & is based on avoidance.
a. Different from expectation & reliance

i. Expectation/reliance: 
1. Compensating non-breacher to get them to happy world
2. Based on the contract
ii. Restitution: 
1. Putting the breacher back to before the contract
2. Based on avoiding the contract
3. To rescind the contract & claim restitution: 
a. Must be a material breach, so material that it justifies rescission.
b. Because this is an alternative remedy, some courts do not limit restitution if it will compensate the non-breaching party more than the contract would. 
i. But that’s controversial and not totally decided.
4. Non-breacher gets to choose the option that is more favorable for them:
a. Enforce and get expectation & reliance or
b. Avoid, If the breach is sufficiently complete to get restitution 
i. Always mutual restitution when you avoid a contract (except minority)

5. Ex: Worcester Heritage Society, Inc. v. Trussell
6. Bausch & Lomb, Inc. v. Bressler BL has an exclusive distributorship for a particular kind of equipment & the manufacturer breaches. Dispute about who unjustifiably failed to perform. Hold: Bressler breached.

a. Lost profits require reasonable certainty: B&L wanted lost profits but Court said not reasonably certain enough. Wanted amount it paid ($500k) for exclusive distributorship 
b. Loosing Contract limits Reliance $ to Expectation $: If this was going to be a loosing contract, reliance damages need to be limited to the amount that B&L could show they could have made a profit.
c. If contract language itself limits recovery, restitution is an option: A clause in the contract said the $500k was not to be refunded under any circumstances. But this was enough of a material breach that it was allowable to avoid the contract. Now BL is no longer suing on the contract, they are suing to avoid the contract.
Limitations on Recovery (Reasonable Certainty, Forseeability, Mitigation)
Reasonable Certainty of Damages

1. P must prove damages with “reasonable certainty” not “absolute certainty”

2. Mears v. Nationwide Mutual Insurance Co. (1996) 774: insurance company prize for theme. Hold: direct damages, two new bottom of the line Mercedes. There may not have been a contract, terms barely sufficiently definite. When it comes to proving direct damages, what constitutes reasonable certainty is more flexible than consequential damages.

3. Rancho Pescado, Inc. v. Northwestern Mutual Life Insurance Co. (1984) 778: New business didn’t have enough to prove future loss with reasonable certainty. About carp. Smacks of a get rich quick scheme and this particular business is very risky and even before he gets started the insurance company landowner closed everything up.
a. Establishing the fact of the damages requires stronger proof than does establishing the amount of damages 

b. Rancho case is largely about consequential damages (not direct damages)

i. Stricter when it comes to consequential damages (as opposed to direct damages)

c. Balancing not barring lost profits with new businesses: if there is fairly clear evidence of the fact of the damages the court will figure out what’s owed.
Forseeability Principle

1. You get to recover your losses stemming from general circumstances, but if losses flow from special circumstances, the award depends on whether the circumstances were communicated to the other party so that both parties knew of them. 

2. General Damages: For things that arise naturally according to the usual course of things.
3. Special Damages: For things that were in the reasonable contemplation of the parties.
a. If a party is merely aware they do not tacitly (impliedly) agree to assume responsibility for any damages that might flow they must actually agree.
Case Law for Forseeability Principle
1. Hadley v. Baxendale (1854) 783: Creates foreseeable principle: general v. special circumstances Sent away for piece of mill to fix stopped mill and D took so long that there was significant lost profits. Court held that under ordinary circumstances D did not know about the special circumstances & tacitly agree to liability (wouldn’t be able to foresee lost profits damages).
a. Conflicting views: Hadley leads to inefficient breach because if somebody breaches & circumstances aren’t made known to them they are not responsible.

b. We want to create a legal system that places an incentive on servants the people who need the item back, to communicate their circumstances so the other party knows whether or not to breach. (Otherwise how can they ever do an efficient breach?)

2. Wullschleger & Co. v. Jenny Fashions, Inc. (1985) 787 This case is about lost profits for sale of dresses. Claiming largely consequential damages. All they need to show is that this is a general circumstance, and that's what they did. 
3. Kenford Company c. County of Erie (1989) 791 – A modern court applying tacit agreement standard. The county found that the cost was going to be impossible and breached. Is the county is responsible for the fact that Kenford is sitting on a bunch of empty land now that will not be appreciating? Court says this is special circumstance and county never tacitly agreed to take responsibility for this lost gamble should the stadium not be built.
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Mitigation
1. Mitigation: Reasonable efforts to obtain value of the breached performance elsewhere.
2. Hard to figure out the degree to which efforts = mitigation. 
a. It is not always reasonable/unreasonable to halt one’s performance, sometimes there is another way to get any value out of performance, sometimes it makes sense to seek substitute performance.
Mitigation Under the UCC

1. The UCC’s goal is protection of the expectation interest.
2. Lots of flexibility (as in common law) given to the aggrieved party.

3. If the seller has delivered but there is a dispute later, it all turns on whether Buyer has either accept or rejected the goods.
Case Law for Mitigation Requirement
1. Rocky Hand County v. Looten Bridge Co.: Bridge from nowhere to nowhere after the city told Looten to stop building, they were no longer planning to build a road. Hold: Once Looten was on notice of the breach, should have done something to stop mounting up damages. A reasonable response would be to stop building the bridge, therefore:
a. If they stopped as soon as they had notice:
i. Damages = Profit they expected + costs already sunk into project.
b. Since they proceeded unreasonably & failed to mitigate:
i. Damages = Amount they would have received had they ceased construction at the moment of notice. 
2. In Re Worldcom (Part II): MCI’s said Jordan should have mitigated damages by finding a substitute contract & since he took no steps to substitute and mitigate damages, he ought to be barred from recovering any damages at all. Jordan’s argument was that he was a loss volume seller. Hold: damages suffered were as much a consequence of his failure to seek deals as it was MCI’s breach. 

3. Parker (Shirley McClaine) Case: The breaching party must show that the nonbreaching party could have found a good replacement, not different or dissimilar. If you don’t take a dissimilar/inferior opportunity that doesn’t automatically mean you didn’t mitigate.
4. Peevyhouse: 
a. Rule: If the breach was incidental (not substantial), and the normal damages will be totally disproportionate to the diminution of market value (economic waste/grossly out of proportion), the damages will not be measured by cost of completion but by the degree to which the market value has been reduced by failure to perform the promise.

b. Courts are highly unlikely to limit damages to the diminution in market damages if a party has actually entered into a substitute damage to fix the problem.

Non-Econonomic Damages (Pain, Suffering, Emotional Distress)

1. Specialized area of contracts law. 
a. Complicated by interaction between contract & tort.
2. Non-economic damages are very much the exception in breach of contract actions. 
a. Typically they are not recoverable unless there is something peculiar about the nature of the contract or the nature of the beach or a combination of the two, like:
i. Contracts that is very personal in nature like relate to death.
ii. Contracts that appear usual but the nature of the breach is extreme and involves imminent threat of, or actual, bodily injury.
3. These damages, at least in theory, are compensatory in nature. 
a. Compensation for harm have suffered for a breach. 
b. Often ED damages feel punitive but they can be one of the things you have to do to compensate for the a result of a breach. 
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Policy moment 1: Since noneconomic damages are so routinely ignored, this is  another reason some challenge the theory (efficient breach) that it doesn’t matter if you perform, because compensation is not always complete.
5. Policy moment 2: Any breached contract causes stress. Slippery slope. Tort law might swallow contract law. Line drawing problem. Contracts is about economic risks & bargains and tort is for compensating harms. If your harm gets to tort level then you can recover for your non-economic distress
6. Restatement 2d §353: Recovery for emotional disturbance will be excluded unless: the breach also caused bodily harm or the contract or breach is of such a kind that seriously emotional disturbance was a particularly likely result. 
Non-Economic Damages Examples
1. Ex: Sullivan v. O’Conner is an example of how pain & suffering may be compensable.
2. Ex: Lane v. Kindercare Learning Centers, Inc. (850)
3. Erlich v. Menezes (844) He has a heart condition exacerbated by stress. She is worried her child will die. They live in the sludge-pool for years. The jury awards hundreds of thousands of emotional distress damages but on appeal the court said it is inappropriate. 
a. Forseeability: should be able to recover only if distress flows from general requirements or from special circumstances told to the contractor at the time the contract was entered.
b. Example of how the harm really has to be unique:
i. Everybody would be upset if their house was built poorly & if you allow recovery, nobody will want to be a contractor and you can never build a house. 
Specific Performance 
1. Specific performance: Equitable, exceptional remedy, a pressure relief valve of the legal system.

a. In cases where damages would be inadequate. 

b. Discretionary (but often based on precedent, so not totally a gut-check doctrine)

2. Would damages be inadequate to compensate the P? 

a. If NO: equitable relief is not appropriate (regular damages are adequate).

b. If YES: ask: What factors is a court likely to weight in deciding whether to order specific performance?

3. Inadequacy of Damages 

a. When might damages be inadequate & specific performance awarded:

i. When it’s really hard to find a substitute

1. Real estate is so particular its hard to find a substitute

ii. When it’s clear you will loose some profits but it’s not sure how much (speculative, no reasonable certainty/reasonable basis to determine).

iii. When damages are clear & measurable, but you are suing a turnip.

b. Times not to award specific performance:

i. If it would be too costly or otherwise impossible to administer.

ii. If P is undeserving of the court’s intervention.

1. Dirty hands doctrine: can’t come to equity with dirty hands.

iii. If performance would cause excessive hardship on D (Kilarjian)
iv. If performance is a personal service (because that’s like slavery)
c. Restatement 2d §359(1): specific performance… will not be ordered if damages would be adequate…
4. Kilarjian v. Vastola (27): it would be unfair to kick the Vastolas out of the house. 
5. Van Wagner Advertising Corp. v. S&M Enterprises (1986) 860 Van Wagner leased a building to advertise on but it was sold to S&M who wanted to demonish it. Damages were found appropriate in trial, app, and Supreme Court. 
a. As real estate becomes more of a commodity, more fungible, courts may be willing to consider damages.









Contract Interpretation Methodology: What are the terms?


What did the parties reasonably intend the words of the contract to mean, is it ambiguous  (PGE, Figalament, Atwater)?


Plain Meaning Approach: if its reasonable susceptible to either of the meanings proffered by the parties, its ambiguous


Contextual Approach: look at language of the contract, and if the parties’ meant something completely different than the text reads.


If there are gaps, look to contract construction for gap fillers.


Should parol evidence be admitted?


Depends on the nature of the writing (fully/partially/not integrated), 


Four-Corners/Plain meaning approach


Contextual approach


Depends on the purpose that the evidence is being proffered (explanatory/ supplemental/contradictory).


Depends on the source of the writing.�
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