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Excluding Evidence of Specific Sexual Acts Between
the Victim and Defendant Under Rape Shield

Just over 30 years ago, states began passing legislation designed to codify

the simple truth that a victim who consented to sexual activities in the past is
not more likely to have “consented” to the rape being prosecuted. Today, the
Federal Rules of Evidence and the rape shield laws of every state accept this
truth as it relates to the victim’s prior consent to sexual activities with anyone
other than the defendant.! Illogically, this simple truth is often abandoned
when extended to prior sexual activities between the victim and the defendant.
Law and policy support excluding evidence of the victim’s sexual history with
the defendant under existing rape shield legislation.

INDEX

What is Rape Shield I. What is Rape Shield?

Why Evidence of Instances A. History

of Prior Sexual Activity with Until relatively recently, a victim of rape could expect to have every aspect

the Defendant Should Be of her sexual past thoroughly examined in open court.> The theory was that if
Excluded the victim had engaged in sexual activity before, she might be predisposed to
Practice Pointers submit to similar activity on another occasion, thus making it less likely that
the victim was raped as opposed to having engaged in consensual sex.> Often,
the crux of such an examination was no more than a character assassination.
Defense attorneys would insinuate that because of the victim’s sexual past, she
must have enjoyed the rape, or she must have “asked for it” or “wanted it” and
was now alleging rape because she was embarrassed at having consented.* This
practice turned the usual course of legal proceedings on their head. Normally,
the focus of legal proceedings is on the defendant’s conduct, not the victim’s
conduct. However, with rape, the focus was on the victim’s prior sexual
conduct, and her “flawed” character as a result of that conduct. Victims, afraid
of being retraumatized by the legal system, stopped reporting rapes. The
result was that rape — although on the rise — was one of the most underreported
and underprosecuted of crimes.’

In the 1960s and 1970s, a movement began to curb the use of victims’ past
sexual experiences in rape trials. The movement focused both on the end
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result — more rapists going free — as well as the
legal infirmities of admitting such evidence into
trial.® Legally, evidence can only be admitted if:
(1) it is relevant; and (2) it is more probative than
prejudicial. Reformists argued that the evidence
was not relevant or probative because evidence
of prior sexual experiences is “propensity”
evidence — in other words, because the victim
said yes before, she was more likely to have said
yes on the occasion of the rape.” Propensity
evidence is generally inadmissible because the
fact that someone did something in the past

does not mean that person did the same thing on
the night in question.® Finally, introducing this
type of evidence would likely prejudice the jury
against the victim and could also embarrass the
victim.’

As a result of the movement, states began
passing rape shield legislation, which limited

the introduction of evidence concerning the
victim’s past sexual behavior. Today, rape shield
legislation is codified in the books of every state
and in the Federal Rules of Evidence.!® While
still under-reported, when properly enforced,
these laws go a long ways toward reducing
potential retraumatization of victims of rape.

B. The Basics of Rape Shield

The basic premise of rape shield legislation is
that evidence of the victim’s past sexual behavior
is not relevant evidence to the question of
whether a rape occurred. However, rape shield
legislation does not create a complete ban on the
introduction of a victim’s sexual history. States
differ in the approach they take to determining
whether a victim’s sexual history will be
admissible under rape shield laws.

By far the most common approach, known as
the “Michigan” approach, prohibits introduction
of a victim’s past sexual behavior unless it falls
within statutorily created exceptions.!'" These
exceptions commonly include evidence of
specific instances of past sexual activity between
the victim and the defendant; and evidence of
the victim’s past sexual activity with another

to explain the presence of semen, disease,
pregnancy, or other physical results of the rape.'
Federal Rule of Evidence 412 is similar to the
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Michigan approach, but also explicitly states that
evidence of prior sexual behavior is admissible
when the constitutional rights of the defendant
would be violated by its exclusion.'

A significantly smaller number of states, rather
than relying on statutorily listed exceptions, rely
instead on the judge’s discretion in determining
whether such evidence can be admitted.'* If

the evidence is relevant, and its probative value
outweighs its prejudicial impact, it may be
admitted if other procedural steps are followed. '
This is known as the “discretionary” approach.

California and a handful of other states follow a
third, less common approach, which generally
prohibits evidence relating to the victim’s
consent, but admits evidence relating the victim’s
credibility after an in camera'® determination of
its relevance."”

Under any approach, if evidence is irrelevant,

or if its probative value is outweighed by its
potential for prejudice, it must be excluded. As
discussed below in Part 11, because there is so
little probative value in admitting evidence of

a victim’s sexual activities with third parties
(including the defendant), and because of the risk
of prejudice, a victim’s sexual past should always
be excluded, no matter the jurisdiction.

II. Why Evidence of Prior Sexual Activity
with Defendant Should Be Excluded

A thoughtful reading of rape shield statutes
should exclude evidence of a victim’s sexual
history with the defendant. However, courts
routinely admit this type of evidence.'

As discussed above, in order for evidence to be
admitted, it must be relevant, and its probative
value must outweigh its prejudicial nature."
Evidence of the victim’s sexual history with
the defendant should thus be inadmissible for
the same reason evidence of the victim’s sexual
history with third parties is inadmissible: it is
propensity evidence.”” While not a majority
position, a number of courts have recognized that
the fact that the victim had a sexual relationship
in the past — even with the defendant — does

not make it more likely that she “consented”

to the rape.”’ As one court stated “[a]ll that

© 2010 National Crime Victim Law Institute



nevli.org

was relevant regarding sexual relations at this
trial was whether the victim consented to the
shocking abuses visited upon him on [the day in
question].” %

Even if there is some marginal relevance in the
existence of a prior relationship between the
victim and the defendant, any probative value of
such evidence is realized by acknowledging the
existence of the relationship without going into
the details of their sexual relationship. Several
courts have recognized this.?

Further, preventing introduction of specific
instances of sexual conduct lowers the risk of
prejudicing the jury against the victim. Several
courts have recognized that introducing evidence
of the victim’s sexual past may cause the jury to
believe that the victim is “unrapeable.”* This
risk of prejudice stems from the storied rape
myth that only virgins are truly capable of being
raped, and those who have consented to sexual
activities in the past have “little to complain
about.”®

Depending on the jurisdiction, there may also

be federal or state victims’ rights laws that favor
excluding the evidence. For instance, under the
federal Crime Victims’ Rights Act, victims have
the right to be treated with fairness, and with
respect for their dignity and privacy.”* Many
states have constitutional or statutory protections
extending the same rights to victims.?’

Additionally, there are sound policy reasons

for excluding evidence of specific instances

of sexual conduct between the victim and the
defendant. First, to introduce this propensity
evidence undermines the victim’s self-worth by
failing to take into account that the victim may
freely choose to say no whenever she wishes.
Second, allowing the introduction of evidence
of the victim’s sexual past may reduce reporting
of non-stranger rape because the victim may
fear that she will be subjected to embarrassing
questioning, or may not even be believed in the
first instance.”®

Finally, excluding evidence of specific
instances of the victim’s past sexual behavior
with the defendant does not, in itself, violate
the defendant’s Constitutional rights. Courts,

VAW Bulletin

including the Supreme Court, have recognized
that excluding evidence of prior sexual activity
between the defendant and the victim is
permissible under rape shield statutes and the
Constitution.

Practice Pointers

If you are confronted with a
situation in which the defendant
is seeking to introduce evidence
of specific sexual acts between the
victim and defendant, consider
arguing that such evidence should
be excluded for the following

reasons.:

e 'The evidence has little
probative value;

e 'The evidence would be
unduly prejudicial;

e In ajurisdiction following
the Michigan approach:
because the evidence has
little probative value and
is unduly prejudicial, there
is no need to reach the
exceptions to rape shield:
the evidence should be
excluded;

e In ajurisdiction following
the other two approaches:
because the evidence has
little probative value and is
unduly prejudicial, based on
a facial reading of the rape
shield statute, the evidence

should be excluded;
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o Ifapplicable, including
the evidence would violate
governing federal (CVRA)
or state constitutional or
statutory victims’ rights laws;

o Excluding the evidence
would not violate defendant’s
Constitutional rights; and

o Policy strongly favors the
exclusion of such evidence.

NCVLI is committed to securing
privacy and protection for victims
of sexual assault. For additional
resources or ideas on how best

to protect a victim under your
jurisdiction’s rape shield laws,
please contact us.
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Legal Advocacy. We fight for victims’rights by filing amicus curiae (friend of the court) briefs in victims’
rights cases nationwide. Through our National Alliance of Victims'Rights Attorneys (NAVRA), we also
work to pair crime victims with free attorneys and work to ensure that those attorneys can make the
best arguments possible. We do this by providing the attorneys with legal technical assistance in the
form of legal research, writing, and strategic consultation.

Training & Education. We train nationwide on the meaning, scope, and enforceability of victims'rights
through practical skills courses, online webinars, and teleconferences. We also host the only confer-
ence in the country focused on victim law.

Public Policy. We work with partners nationwide to secure the next wave of victims'rights legislation
— legislation that guarantees victims substantive rights and the procedural mechanisms to secure
those rights.

Get Involved

Donate to NCVLI. You can make a difference in the life of a victim today by supporting our work. Your
gift will support programs that protect and advance crime victims'rights and the pursuit of a more fair
and balanced justice system. Visit the “Get Involved” page of our website, www.ncvli.org, to learn more.

Join NAVRA! The National Alliance of Victims’Rights Attorneys (NAVRA) is our membership alliance of
attorneys, advocates, and other persons committed to the protection, enforcement, and advancement
of crime victims' rights nationwide. Basic membership includes access to a wealth of victims'rights
educational information and enhanced membership includes access to NAVRA's searchable database
of hundreds of amicus briefs, case summaries, and sample pleadings, as well as past trainings on vic-
tims' rights law. Visit www.navra.org to learn more.

Volunteer. Volunteers are a crucial component of NCVLI's work on behalf of crime victims. NCVLI has a
variety of volunteer opportunities available ranging from serving as local co-counsel on amicus briefs,
to law student internships, to event planning assistance. Visit the “Get Involved” page of our website,
www.ncvli.org, to learn more.

Get Informed. NCVLI offers a number of legal publications covering a wide range of victims' rights
issues as well as communications to stay up to date on happenings in the victims' rights community.
Please visit our website, www.ncvli.org, and contact us to sign up to receive any of our publications and
communications designed to keep you informed of important developments in victim law.
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