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VL.

COURTS AND THE EPA INTERPRET NPDES GENERAL
PERMIT REQUIREMENTS FOR CAFOS

By
TERENCEJ.CENTNER*

Concentrated animal feeding operations (CAFOs) hawene under
scrutiny due to the longstanding impairment of m&hg. waters. Federal
law classifies some CAFOs as point sources, aneéderédl CAFO Rule
enunciates requirements governing permitted dispdsrunder National
Pollutant Discharge Elimination System (NPDES) pe&gnShortcomings of
the federal CAFO Rule and state permitting rulesdavironmental groups to
challenge the regulatory provisions. Especially lgematic is the issuance of
permits without reviewing sufficient informationcathe exclusion of public
participation in the development of effluent lintibas. Perhaps more
troubling are the disparities in state-administer’d?PDES programs. States
complying with federal directives and dischargersompliance with federal
standards are placed at a disadvantage by beingdgeavironmental
stewards.
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|. INTRODUCTION

The continued impairment of U.S. navigable watespite more
than thirty-five years of federal efforts under tBean Water Act
presents inexorable challenges. By enacting theerakdWater
Pollution Control Act in 1972—better known as thée& Water
Act—Congress hoped “to restore and maintain thenmtm
physical, and biological integrity of the Nationigters.? The Act
adopts the basic rule that unpermitted discharggmitutants from
point sources into navigable waters are not allg a permlttlng
system authorizes discharges of limited amountspmﬂutants
Although the Act has been successful in addressiagy egregious
pollution situations, the application of the Na@bnPollutant
Discharge Elimination System (NPDES) program tgoalht sources
remains an elusive goalt is estimated that forty-five percent of our
rivers and streams and forty-seven percent of aked remain
impaired®

To carry out the purposes of the Act, the Admiaistr of the
United States Environmental Protection Agency (EP®ApRS
authorized to prescribe additional regulationséfftuent limitations
and supplemental best management practices tootgombtlutant
runoff.” Pursuant to this statutory authority, EPA soughteduce
pollution from concentrated animal feeding operraioCAFOS),
which are large animal producing entities with grgaantities of
manure that have the potential to adversely afteet quality of
nearby water8.Congress expressly included CAFOs in the Clean

1 Federal Water Pollution Control Act, 33 U.S.C.18%1-1387 (2000).

2 1d. § 1251(a)e.g, S. Fla. Water Mgmt. Dist. v. Miccosukee Tribelodiians, 541 U.S. 95, 102
(2004) (noting the objective of the Clean Water Bctto restore and maintain the chemical, physical
and biological integrity of the Nation's waters’Arkansas v. Oklahoma, 503 U.S. 91, 106 (1992)
(noting that the achievement of state water qualiandards was a major objective of the Clean Water
Act).

3 33 U.S.C. §1311(a) (2000) (prohibiting dischargéspollutants);id. § 1342 (establishing a
permitting system)id. § 1362(12) (defining “discharge of pollutantsity; § 1362(14) (defining “point
source”). “Navigable waters” are “waters of the tddi States, including the territorial seatd:

§ 1362(7).

4 1d. 88 1342, 1344.

5 In 2001, the United States Environmental Protectgency reported that only about 20% of
concentrated animal feeding operations (CAFOs) sexlired required NPDES or state perntise
National Pollutant Discharge Elimination SystemrRieRegulation and Effluent Limitations Guidelines
and Standards for Concentrated Animal Feeding @ipes 66 Fed. Reg. 2960, 2968-69, 3080 (Jan.
12, 2001) (codified at 40 C.F.R. pts. 122, 412).

6 OFFICE OF WATER, ENVTL. PROT. AGENCY, EPA 841-R-07-001 NATIONAL WATER QUALITY
INVENTORY: REPORT TO CONGRESS 2002 REPORTING CYCLE ES-2 (2007), available at
http://www.epa.gov/305b/2002report/report2002308b.(reporting for assessed miles and acreages
being impaired).

7 33 U.S.C. 88 1314(b), (e), 1361(a) (2000).

8 See e.g, Charles W. AbdallaThe Industrialization of Agriculture: Implicationfor Public
Concern and Environmental Consequences of Intersugstock OperationslO FENN ST. ENVTL. L.
REv. 175, 190 (2002) (advocating greater regulatagnsion to jurisdictional boundaries for regulating
animals); Terence J. Centn&istablishing a Rational Basis for Regulating AnirRaeding Operations:
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Water Act's definition of “point source” of polluth’ Therefore, a
CAFO must obtain a permit before discharging mtzwlgable
waters'® EPA defines CAFO as an animal feeding operatiat th
meets additional characteristics concerning numbgénimals at a
single facility and discharges pollutaiitsand a federal CAFO Rule
articulates provisions that apply to qualifyingatiarges? Regulated
discharges from the land application of CAFO mararelimited to
those apg)lled to ensure appropriate agriculturdization of the
nutrients:

Over the past several years, environmental groungs adhers
have initiated lawsuits against polluters and gnmﬂntal agenmes in
an attempt to reduce the impairment of waters bfFO&* Recently,

A View of the Eviden¢®7 V. L. REV. 115, 138-42 (2002) (exploring the quality of eride being
cited to justify new federal regulations for CAFOQ$heodore A. Feitshans & Kelly Zeringederal
Regulation of Animal and Poultry Production Undee tClean Water Act: Opportunities for Employing
Economic Analysis to Improve Societal Resul@ FENN ST. ENVTL. L. REV. 193, 209-15 (2002)
(advocating regulations that consider social welfand efficiency); David R. GillayDklahoma's
Concentrated Animal Feeding Operations Act: Balagcithe Interests of Landowners with the
Exponential Growth of the Hog Industr5 TuLsA L.J. 627, 642—-49 (2000) (analyzing Oklahoma’s
CAFO regulations); Martin A. MillerCoping with CAFOs: How Much Notice Must a Citizéinve?, 68
Mo. L. Rev. 959, 981-82 (2003) (examining a citizen suit agam$AFO that suggests increased
liability for CAFOs); Nancy A. Welsh & Barbara Gragearching for a Sense of Control: The
Challenge Presented By Community Conflicts Overc€otrated Animal FeedinQperations 10 FENN
ST. ENVTL. L. REV. 295, 315-21 (2002) (evaluating decision-making esses to address CAFO-related
disputes); Amy WillbanksThe Unified National Strategy for Animal Feedinge@gtions: Another
Federal-State Partnership in Environmental Regolati8 S.C.ENvTL. L.J. 283, 288-89 (2000)
(intimating that the federal government will becom®re active in responding to water pollution
problems).

9 33 U.S.C. § 1362(14) (2000).

10 |d. § 1311(a).

11 40 C.F.R. § 122.23(b)(2), (4)—(6) (2008ke alsdTerence J. CentneEnforcing Environmental
Regulations: Concentrated Animal Feeding Operatio68 Mo. L. Rev. 697, 702-03 (2004)
(enumerating the regulatory definition of CAFOSEe generalljrRyan Alan Mohr, NoteWaterkeeper
Alliance v. EPA: A Demonstration in Regulating Regulators 10 GREAT PLAINS NAT. RESOURCES].
17, 20 (2006) (discussing the debate over defini@AFO).

12 40 C.F.R. pts. 122, 412 (2008). An animal feedipgration is an animal production operation
that confines and feeds animals “for a total of dys or more during any 12-month periott’

§ 122.23(b)(2)(i). In addition, the animals museyent vegetative forage growth from surviving the
normal growing season over a portion of the corfiareald. § 122.23(b)(1)(ii) See generalljlichael
SteevesThe EPA’s Proposed CAFO Regulations Fall Short méuEing the Integrity of Our Nation'’s
Waters 22 J.LAND RESOURCES& ENVTL. L. 367, 36875 (2002) (discussing problems with CQAF
regulations); Scott JergeEPA's New CAFO Land Application Requirements: ArerEise in
Unsupervised Self-Monitorin@3 SAN. ENvTL. L.J.91, 104 (2004) (noting uncertainty over regulating
applications of manure due to the agriculturalreteater exemption).

13 40 C.F.R. § 122.23(e) (2008).

14 See, e.g.Waterkeeper Alliance, Inc. v. EPAVaterkeepdr 399 F.3d 486, 497 (2d Cir. 2005)
(contesting federal CAFO regulations); Cmty. AssinRestoration of the Env't v. Henry Bosma Dairy,
305 F.3d 943, 953-54 (9th Cir. 2002) (affirming thstrict court’s finding of ongoing violations ke
defendant); Coldani v. Hamm, No. Civ. S-07-660 RREB, 2007 U.S. Dist. LEXIS 62644, at *1 (E.D.
Cal. Aug. 14, 2007) (considering a citizen suitligmge to enforce the Clean Water Act); Coon v.
Willet Dairy, 5:02-CV-1195 (FJS/GJD), 2007 U.S. DIEEXIS 51718, at *1—*3 (N.D.N.Y. July 17,
2007) (alleging various environmental injuries fr@AFO operations); Johnson County Citizen Comm.
v. U.S. Envtl. Prot. Agency, No, 3L05-0222, 20055UDist. LEXIS 33190, at *9—*10 (M.D. Tenn.
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the twin issues of information required to be sutedi prior to
authorization for permitted discharges and oppaties for public
input during the NPDES permitting process haveddrcourts and
regulators to reassess the wuse of general perndislicial
pronouncements by two courts and revisions in 2@0the federal
CAFO Rule illuminate difficulties in structuring geral permitting
regulations to contain requisite effluent limitatso and provide
opportunities for public input. Since many state agencies depend on
general permits to reduce their administrative bos] these
pronouncements offer insights on how permittinghatties may
need to restructure general permitting provisiamaneet statutory
requirements.

Sept. 9, 2005) (challenging Tennessee’s allegecdampliance with federal NPDES requirements);
Save the Valley v. U.S. Envtl. Prot. Agency, 223Sapp. 2d 997, 1013 (S.D. Ind. 2002) (alleging
inadequate state regulation of CAFOs); United StateNew Portland Meadows, Inc., Civ. No. 00-507-
AS, 2002 U.S. Dist. LEXIS 19153, at *7—*8 (D. OrO®) (alleging a discharge in violation of a
condition in a permit); Water Keeper Alliance v. iBifield Foods, Inc., No. 4:01-CV-27-H(3), 2001
U.S. Dist. LEXIS 21314, at *3 (E.D.N.C. Sept. 2002) (alleging a failure to secure a CAFO permit);
Idaho Rural Council v. Bosma, 143 F. Supp. 2d 11681-82 (D. Idaho 2001) (alleging violation of a
NPDES permit); Cmty. Ass'n for Restoration of thevE v. Henry Bosma Dairy, No. CY-98-3011-
EFS, 2001 U.S. Dist LEXIS 3579, at *63-*64 (E.D. $Wa Feb. 27, 2001) (upholding awards for
violations of 16 water quality provisions); Citizeregal Envtl. Action Network, Inc. v. Premium
Standard Farms, Inc., No. 97-6073-CV-SJ-6, 2000 Di§. LEXIS 1990, at *1-*2 (W.D. Mo. Feb. 23,
2000),aff'd, 397 F.3d 592, 594 (8th Cir. 2005) (concernindtheand environmental ills of large-scale
hog operations); Cmty. Ass’n for Restoration of Bre/'t v. Henry Bosma Dairy, 65 F. Supp. 2d 1129,
1155-56 (E.D. Wash. 1999) (finding violations o€ tlean Water Act by dairies); Cmty. Ass'n for
Restoration of the Env't v. Sid Koopman Dairy, 54Supp. 2d 976, 981 (E.D. Wash. 1999) (finding
defendants’ dairies were CAFOs subject to points®uequirements); Breitweiser v. Ind. Office of
Envtl. Adjudication, 775 N.E.2d 1175, 1176-77 (I&d. App. 2002) (challenging a permit issued to an
animal feeding operation)acated 810 N.E.2d 699 (Ind. 2004); Neuse River FoundSmithfield
Foods, 574 S.E.2d 48, 55 (N.C. Ct. App. 2002) (dising a citizen suit for lack of standing); Tenn.
Envtl. Council v. Tenn. Water Quality Control B&254 S.W.3d 396400 (Tenn. Ct. App. 2007)
(analyzing administrative issues concerning a ipatito challenge issuance of a permit); Maple Leaf
Farms, Inc. v. State, 633 N.W.2d 720, 729 (Wis. Aip. 2001) (regulating the land application of
manure on off-site croplands).

15 Waterkeeper399 F.3d at 503; Sierra Club Mackinac Chaptddep’t of Envtl. Quality Gierra
Club), 747 N.W.2d 321, 323 (Mich. Ct. App. 2008); RedsNational Pollutant Discharge Elimination
System Permit Regulation and Effluent Limitationsidglines for Concentrated Animal Feeding
Operations in Response to Waterkeeper Decisiofiretdll Reg. 37,744 (proposed June 30, 2006) (to be
codified at 40 C.F.R. pts. 122, 412) [hereinafteop@sed CAFO Rule Amendment afidaterkeepdr
Revised National Pollutant Discharge Eliminatiorst®yn Permit Regulations for Concentrated Animal
Feeding Operations; Supplemental Notice of Propd2el@making, 73 Fed. Reg. 12,321 (proposed
Mar. 7, 2008) (to be codified at 40 C.F.R. pt. 12®reinafter Supplemental CAFO Rulemaking];
Revised National Pollutant Discharge Eliminatiors®yn Permit Regulation and Effluent Limitations
Guidelines for Concentrated Animal Feeding Openatim Response to thWaterkeepeDecision (Oct.
31, 2008), available at http://www.epa.gov/npdes/regulations/cafo_finale rpreamble2008.pdf
[hereinafter Revised 2008 CAFO Rule] (to be codifie 40 C.F.R. pts. 9, 122, 412).
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Il. OBJECTIONS TOREGULATIONS AUTHORIZING DISCHARGES BYCAFOs

Water pollution from animal feeding operations bagn a topic
of litigation since the 1990%.Due to governmental reports showmg
agriculture as a major contributor to impaired watﬁuallty, 17
environmental groups pressed for more stringentilagigns’® In
1992, EPA entered a consent decree whereby a nelROCRule
would be adopted to more effectively limit pollutaentering federal
waters™ After lengthy deliberations and significant publigput,
EPA ado 3Joted a revised CAFO Rule that became efeecn April
14, 2003." Both environmental and farm groups were disappdint
in various provisions of the 2003 Rule, leadingthie challenge in
Waterkeeper Alllance Inc v. United States Envirental Protection
Agency(Waterkeeper The environmental petitioners alleged flaws
in provisions regarding governmental oversight amae successful
with some of their argument§The Second Circuit Court of Appeals
vacated selected provisions of the Rule and_renthndther
provisions to EPA for further analysis and claation: 23

One of the vacated provisions of the Rule concerties
submission of effluent limitations contained in mertt management

16 See, e.gNatural Res. Def. Council v. Reilly, 22 Envtl. Rep. (Envtl. Law Inst.) 20,108, 20,112
(D.D.C. Apr. 23, 1991) (requiring the EPA to deyelpew effluent limitation guidelines for some
CAFOs); Concerned Area Residents for the Env'toutBview Farm, 34 F.3d 114, 118 (2d Cir. 1994)
(finding that manure application could result idischarge for which an NPDES permit was required).

17 National Pollutant Discharge Elimination Systenrriie Regulation and Effluent Limitation
Guidelines and Standards for Concentrated Animabifg Operations (CAFOs), 68 Fed. Reg. 7176,
7176 (Feb. 12, 2003) (codified at 40 C.F.R. pt,1212) [hereinafter Preamble to EPA Final Rule]
(maintaining that “[ijmproperly managed manure lcasised serious acute and chronic water quality
problems throughout the United Statessie alsoU.S. GEN. ACCOUNTING OFFICE, GAO/RCED-95-
200BR,ANIMAL AGRICULTURE: INFORMATION ONWASTE MANAGEMENT AND WATER QUALITY ISSUES
58 n.1 (1995)available athttp://www.gao.gov/archive/1995/rc95200b.pdf (fimglimany unpermitted
feedlot operations); U.SDEP T OF AGRIC. AND U.S. ENVTL. PROT. AGENCY, UNIFIED NATIONAL
STRATEGY FOR ANIMAL  FEEDING  OPERATIONS 1.1 (1999) available at
http://www.epa.gov/npdes/pubs/finafost.pdf (annaogc a proposed strategy that the federal
government will be more active with mandatory aralumtary programs regarding animal feeding
operations).

18 Seesupranote 16 (early cases).

19 preamble to EPA Final Rulsypranote 17.

20 1d. The government received 11,000 commehtsat 7187 The CAFO Rule is codified at 40
C.F.R. pts. 122, 412 (effective Apr. 14, 2003) amzludes a preamble with a lengthy explanation of
considerations taken into account with the adoptwnthe rule. Due to the judicial ruling in
Waterkeepersome provisions were vacated and so do not aSglgCentner,supranote 11, at 712
(discussing the possible explanations for the Gfgsermits by CAFO owners and operators).

21 399 F.3d 486, 497 (2d Cir. 2005).

22 |d. at 490.

23 1d. at 524;seeTerence J. CentneGlarifying NPDES Requirements for Concentrated Aim
Feeding Operationsl4 RENN ST. ENVT'L L. REv. 361 (2006) (evaluating the pronouncements of the
Waterkeepedecision); John C. Becker, Waterkeeper Alliance, v. EPA Why It Is Important 36
ENvTL. L. RPTR NEWS& ANALYSIS 10,566, 10,574 (2006) (arguing that environmestitutes that fail
to enunciate a purpose of preventing pollution may offer as much environmental protection as
generally assumed).



GAL.CENTNERDOC 11/9/200810:22AM

106 ENVIRONMENTAL LAW [Vol. 38:N

plans prior to approval of NPDES pernfitdn the 2003 CAFO Rule,
EPA had decided that the terms of nutrient managéemplans were
not required to be included in NPDES permit appitces?® The
Waterkeepercourt disagreed with EPA’s decisi6hBecause the
definition of effluent limitation means any restiom on quantities,
rates, and concentrations of nutriefftsutrient management plans
are effluent limitationg® Therefore, the failure to require the terms of
the nutrient management plans be included in NPOHe#nits
vioI%Bed the Clean Water ATtand the Administrative Procedure
Act.

Another objection to CAFO permitting provisions wasently
raised in Sierra Club Mackinac _Chapter v. Department of
Environmental Quality(Sierra Club.®! The petitioner challenged
Michigan’s CAFO permitting provisions, claiming thauthorization
for discharges under the state’s general permitndid satisfy the
requirements of the Clean Water Act concerninghdisge rates and
public participatior?? The Michigan appellate court agreed, reversed
the circuit court, and remanded the issues fohérrproceeding®
Sierra Club extends theWaterkeepersubmission and review of
effluent limitations requirements and mandates ipylarticipation in
developing nutrient management plans.

A. Land Application of Manure

The federal CAFO Rule requires effluent limitatiotws be set
forth in NPDES permits for discharges occurring nfroland
application of manure from CAFO$.Regulated land application
areas include all lands under the control of a CA&®ner or
operator to which manure from the production aearn may be

24 Waterkeeper399 F.3d at 524.

25 preamble to EPA Final Rulsupranote 17, at 7212 (noting in the preamble thataim®unt or
rate at which manure can be applied to ensure pppte agricultural utilization of nutrients varies
based on site-specific factors at the CAFO so rthiiince on numeric effluent limitation guidelintes
control land application discharges was infeasible)

26 Waterkeeper399 F.3d at 502-03.

27 Federal Water Pollution Control Act, 33 U.S.C.32(11) (2000)see also Waterkeepe399
F.3d at 502.

28 Waterkeeper399 F.3d at 502.

29 33 U.S.C. §1311(a)—(b) (20003ee also id.§ 1342(a) (noting that permits must meet the
requirements of other provisions of the Clean WAt).

30 5 U.S.C. § 706(2)(A) (2000yVaterkeeper399 F.3d at 498, 503.

31 747 N.w.2d 321, 332 (Mich. Ct. App. 2008).

32 |d. at 323, 334.

33 |d. at 334-35s€€e33 U.S.C. § 1251(e) (2000) (authorizing publicticgration).

34 40 C.F.R. §122.23(b), (e) (2008). The federaulaipns actually cover manure, litter, and
process wastewater, but for convenience, the teamune will be usedld. § 122.23(a);see also
Concerned Area Residents for the En8¢ F.3d 114, 118 (2d Cir. 1994) (finding that nman
application by CAFOs was regulated under the Ci&ater Act).
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applied® Applying manure to land is viewed favorably as a
sustainable agronomic practice that has consideralglue in
providing nutrients for crop production and contitibhg to soil
fertility.” Because manure application at agronomic rates ahas
minimal potential to adversely affect water quafityt is allowed if
the CAFO owner or operator meets the Clean Watet'sAc
requirements for an NPDES perrifit.

Thereby, the CAFO Rule differentiates between thglieation
of manure as a fertilizer, which is permitted, aim@ppropriate
applications of manur€. The Rule provides that manure needs to be
“applied in accordance with site specific nutriemanagement
practices that ensure appropriate agriculturalization of the
nutrients . . . * CAFO owners and operators meet this requirement
by implementing a nutrient management plan wheretanure is
used to provide suitable nutrients for plant growdhd crop
production’ By limiting applications of nutrients necessaryr fo
agronomic production, a nutrient management plaevents
unacceptable disposal practices that might impaitew quality*?
Simultaneously, the Clean Water Act recognizes tgicultural
stormwater discharges are permittéd.

While the Clean Water Act provides for federal NFDRgermits
to authorize discharges, most states have assunuedegation of
authority from the federal government to issueestérmits!’ In
forty-five states, federal NPDES permits are sudpdrso that a state

35 40 C.F.R. § 122.23(b)(3) (2008). This includestednacreageld. Animal production areas,
including animal confinement areas, manure storagas, raw materials storage areas, and waste
containment areas, are also regulatéd§§ 122.23(b)(8), 412.2(h).

36 A. Bakhsh, R.S. Kanwar, & D.L. KarleEffects of Liquid Swine Manure Applications onsN®
Leaching Losses to Subsurface Drainage Water froamly Soils in lowal09 AGRIC., ECOSYSTEMS&
ENV'T 118, 119 (2005) (discussing possible benefits dachages from the use of manure); M.C.
Ramos, J.N. Quinton, & S.F. Tyrretffects of Cattle Manure on Erosion Rates and RuWter
Pollution by Faecal Coliforms78 J. BIvVTL. MGMT. 97, 97 (2006) (noting benefits from applying
manure to land).

37 Preamble to EPA Final Rulsypranote 17, at 7227.

38 33 U.S.C. 88 1342, 1344 (2008ke alsat0 C.F.R. § 122.23(e) (2008).

39 40 C.F.R. § 122.23(e) (2008).

40 |d. (referencing 40 C.F.R. § 122.42(e)).

41 1d. § 122.42(e)(1).

42 1d.

43 An exemption in the Clean Water Act allows CAF©shave agricultural stormwater discharges
from precipitation-related events. 33 U.S.C. § 282 (2000). The Act provides that “[t]he term ‘pbi
source’ . . . does not include agricultural stornewadischarges and return flows from irrigated
agriculture.”ld; seePreamble to EPA Final Rulsupranote 17, at 7197-98 (discussing the distinction
between discharges regulated by NPDES permits griduiural stormwater discharges that are not
regulated)see also infraote 141 and accompanying text.

44 EPA, National Pollutant Discharge Elimination Syst State Program Status (Apr. 2003),
http://cfpub.epa.gov/npdes/statestats.cfm (lagiedsSept. 26, 2008).
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agency issues permitsStates implementing permitting programs are
required to delineate discharge standards andaliloits at least as
stringent as those required by federal fAwFor example, the
Michigan Department of Environmental Quality hashauty to
administer the state’s NPDES program under the nadaiiesources
and Environmental Protection Att.

B. General Permits

Administrative burdens in issuing permits to lamgembers of
similarly situated dischargers led EPA to develegutations for
general permit&® Regulations allow coverage of multiple facilities
a geographical area under a blanket permit whdrelostries are
categorized according to similarities in size ahd hature of their
runoff potential®® Under a general permit, the permitting authority
iIssues “notices of intent” rather than individualizpermits, which
drastically reduces the amount of time required ddministrative
review°

45 1d.; see33 U.S.C. § 1342(b)(1), (c) (2000) (authorizingtes with approved programs to issue
permits and suspend federal permits); 40 C.F.R.22823(a), 122.26(a)(6) (2008) (delineating coverag
for CAFOs in state programs).

46 33 U.S.C. 88 1311(a), 1342(b), 1362(12) (2000).

[A state] may not adopt or enforce any effluentitation, or other limitation, effluent standard,
prohibition, pretreatment standard, or standargesformance which is less stringent than the
effluent limitation, or other limitation, effluergtandard, prohibition, pretreatment standard, or
standard of performance under this chapter [33@J.8§ 1251 et seq.]; or (2) be construed as
impairing or in any manner affecting any right arigdiction of the States with respect to the
waters (including boundary waters) of such States.

Id. § 1370.

47 MicH. COMP. LAWS SERV. § 324.3103(3) (LexisNexis 2008).

48 SeeOFFICE OFWASTEWATERMGMT., EPA, STATE GENERAL PERMITS PROGRAM DEVELOPMENT
1 (1989), available at http://www.epa.gov/npdes/pubs/owm0465.pdEe alsoNational Pollutant
Discharge Elimination System Permit Application Rlagions for Storm Water Discharges, 55 Fed.
Reg. 47,990, 48,002 (Nov. 16, 1990); National RafitiDischarge Elimination System General Permits
and Reporting Requirements for Storm Water Disahakgsociated With Industrial Activity, 56 Fed.
Reg. 40,948, 40,961 (Aug. 16, 1991); National Raliti Discharge Elimination System—Regulations
for Revision of the Water Pollution Control Progrémidressing Storm Water Discharges, 64 Fed. Reg.
68,722, 68,737, 68,762 (Dec. 8, 1999); Envtl. O&ff. v. U.S. Envtl. Prot. AgencyEfivironmental
Defense Centgr 344 F.3d 832, 881 (9th Cir. 2003) (observing thduced administrative burden
offered by a general permitting program); Tex. ind@roducers & Royalty Owners Ass’n v. U.S. Envtl.
Prot. Agency Texas Independent Producgrd10 F.3d 964, 968 (7th Cir. 2005) (noting thdumed
administrative burden under general permits); dgffkl. Gaba,Generally lllegal: NPDES General
Permits under the Clean Water A8fL HARv. ENVTL. L. REV. 409, 421-22 (2007).

49 seeNational Pollutant Discharge Elimination SystengvRion of Regulations, 44 Fed. Reg.
32,854, 32,916 (June 7, 1979) (codified at 40 C.Pp{R 122.48) (delineating provisions for general
permits); see alsoJennifer L. Seidenberg, Note, Texas IndependeatRers & Royalty Owners
Association v. EPARedefining the Role of Public Participation iretlClean Water A¢83 ECOLOGY
L.Q.699, 705 (2007) (discussing why the EPA adopteeigdipermits for storm water).

50 SeeEnvironmental Defense Cent@44 F.3d at 881.
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A notice of intent is a formal acceptance of petingt terms
elaborated in the approved general permit so thdiseharger can
receive authority to discharg€lssuance of notices of intent under a
general permit has resulted in fewer details o€ltasgers’ nutrient
management requirements and public participatigrodpnities than
generally accompany individual NPDES program pesiiifNotices
of intent under general permits have been authtribe CAFOs,
municipal storm waters, and water treatment faegit

Controversy exists as to whether authority to disgd after
issuance of a notice of intent is pursuant to angeor something
else. If a notice of intent is not equivalent tpeamit, the permitting
requirements of the Clean Water Act do not applyln
Environmental Defense Center, Inc. v. United St&egironmental
Protection Agency(Environmental Defense Cen}gf the Ninth
Circuit Court of Appeals found that notices of imtevere permit
applications that were functional equivalents ofD¥FS permits®
This meant that the public availability of permgpdication materials
and an opportunity for public participation in thermitting process
applied to the issuance of notices of int&nt.

Conversely, inTexas Independent Producers & Royalty Owners
Ass’n v. United States Environmental Protection rge(Texas
Independent Producexs® the Seventh Circuit Court of Appeals
concluded that notices of intent were not permits permit
applications’ Rather, thev%ﬂeneral permit was the document that
received regulatory approval While the Seventh Circuit considered
the earlierEnvironmental Defense Centease, the court declined to

51 |d. at 853.

52 Sierra Clul) 747 N.W.2d 321, 334 (Mich. Ct. App. 2008ge alsoGaba,supranote 48, at 411
(criticizing the use of general permits due toitrability of citizens to participate in the devetopnt of
an NPDES permit).

53 40 C.F.R. 8§ 122.23, 122.26, 122.33 (2008).

54 Texas Independent Produce440 F.3d 964, 978 (7th Cir. 2005).

55 344 F.3d 832 (9th Cir. 2003).

56 See idat 853 (stating that because the notice of irftestablishes what the discharger will do to
reduce discharges to the ‘maximum extent pracegédbt “crosses the threshold from being an item o
procedural correspondence to being a substantivpaoent of a regulatory regime” (quoting 33 U.S.C.
§ 1342(p)(3)(B) (2000))).

57 Compare idat 856-57 (concluding that notices of intent muestshbject to the CWA's public
availability and public hearings requirements beeathey are “functionally equivalent” to the permit
applications envisioned by Congress when creategrequirements, and thus failure to follow the
requirements for the notices of intent would “vielg the clear intent of Congressgnd Federal Water
Pollution Control Act, 33 U.S.C. §1251(e) (200Q)rdviding for “[p]ublic participation in the
development, revision, and enforcement of any g, standard, effluent limitation, plan, or pragq
established” under the Actpith Seidenbergsupranote 49, at 718-19 (evaluating the conclusion that
notices of intent are not permits).

58 410 F.3d 964 (7th Cir. 2005).

59 See idat 978 (finding EPA’s argument that the terms fpigr and “permit application” did not
include notices of intent to be “a permissible ¢nrction”).

60 See id.(agreeing with EPA’s “eminently reasonable” ratitas regarding the general permit
scheme).
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impose public participation requirements on peingtt agencies
where the public had an opportunity to be heardnmMie general
permit was adoptet!. In the absence of congressional direction on
the issue, the Seventh Circuit deferred to EPAtsrpretation that
notices of intent were not permfs. The Texas Independent
Producersdecision means that dischargers under a genemaitpe

the Seventh Circuit do not enumerate site-speeffloent limitations

for discharges but rather implement limitationsniselves’> Because
notices of intent are not permits, no public inputequired prior to
issuanceé’

In response to the need to revise the 2003 CAF@ Bus to the
Waterkeeperdecision, EPA proposed in 2006 and 2008 to require
submission and review of nutrient management plans to the
issuance of NPDES permftsin 2008, EPA adopted a revised final
rule®® The 2008 Rule differentiates notices of intentnfrgpermit
application®’ However, the provisions prescribe the same nutrien
management plans for both.

Under EPA’s 2008 Rule, nine elements of nutrienhaggment
plans need to accompany permit applications anide®bf intenf?

61 See id.at 978-79 n.13 (considering the Ninth Circuitstary conclusion irEnvironmental
Defense Centgrid. at 978 (agreeing with EPA’s argument that “ther@d need for additional public
comment or a notice period” under the general gesafieme).

62 See id.at 978 (finding ambiguity as to whether Congregsrided to treat notices of intent as
permits or permit applications and therefore logkia EPA’s construction of the termsge alsaJohn
H. Minan,General Industrial Storm Water Permits and the Gartion Industry: What Does the Clean
Water Act Require? GHAP. L. REV. 265, 310-11 (2006) (concluding that EPA’s positibat notices
of intent are not permits or permit applicationsweasonable).

63 See Texas Independent Producet$0 F.3d at 969 (discussing various featureshef final
general permit issued by EPA, including its requieet “that the operator create, maintain, and
implement a site-specific Storm Water Pollutionvergion Plan”).

64 Seeid. at 980 (concluding that, because the noticestehtnare not permits, the CWA's public
notice and hearing requirements do not apply).

65 See Proposed CAFO Rule Amendment aft¥vaterkeeper supra note 15, at 37,785;
Supplemental CAFO Rulemakingypranote 15, at 12,329.

66 Revised 2008 CAFO Rulsypranote 15.

67 See idat 222 (to be codified at 40 C.F.R. § 122.23(0)(1

68 See idat 221(to be codified at 40 C.F.R. § 122.21(i)M)(

69 |d. (to be codified at 40 C.F.R. § 122.21(i)(1)(X)h€Tfederal regulations require that:

[Each] nutrient management plan must, to the expplicable:

(i) Ensure adequate storage of manure, litter, @odess wastewater, including procedures to
ensure proper operation and maintenance of thagedacilities;

(i) Ensure proper management of mortalitiée.(dead animals) to ensure that they are not
disposed of in a liquid manure, storm water, ocpes wastewater storage or treatment system
that is not specifically designed to treat animattalities;

(iii) Ensure that clean water is diverted, as appete, from the production area;
(iv) Prevent direct contact of confined animalshmitaters of the United States;

(v) Ensure that chemicals and other contaminantsilee on-site are not disposed of in any
manure, litter, process wastewater, or storm waitgage or treatment system unless specifically
designed to treat such chemicals and other congantsn
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CAFO owners or operators seeking authorization d@charges
accompanying their land application of manure cammnoply file a
brief notice of intent under a general perflitWhile nutrient
management details prescribed in a general pemovige a starting
point, a CAFO owner or operator needs to delinesiie-specific
nutrient management practices that ensure apptepagricultural
utilization of manure nutrients,

EPA’s 2008 Rule recognizes that the terms of a igérneermit
are insufficient for authorizing discharg&sNotices of intent that
become part of a general permit must incorporapticgble effluent
limitations for each authorized discharger, andabailable to the
public.”® EPA has acknowledged the fact that if effluentitiions
are set forth in nutrient management plans, thg waly a permitting
agency can ascertain compliance with the Clean MWabe is to
review these plan$.

(vi) Identify appropriate site specific conservatipractices to be implemented, including as
appropriate buffers or equivalent practices, tatrmdmunoff of pollutants to waters of the United
States;

(vii) Identify protocols for appropriate testing wianure, litter, process wastewater, and soil;

(viii) Establish protocols to land apply manurételi or process wastewater in accordance with
site specific nutrient management practices thatienappropriate agricultural utilization of the
nutrients in the manure, litter or process wastewyand

(ix) Identify specific records that will be maimad to document the implementation and
management of the minimum elements described iagpaphs (e)(1)(i) through (e)(1)(viii) of
this section.

40 C.F.R. § 122.42(e)(1) (2008).

70 Notices of intent typically did not contain thetaits of a nutrient management plan but rather the
permittee agreed to develop and implement suctam $ke, e.g.MICH. DEP' T OF ENVTL. QUALITY,
LARGE CONCENTRATED ANIMAL FEEDING OPERATIONS GEN. PERMIT, PERMIT No. MIG019000, pt.
ILA.4 (2005), available at http://www.deq.state.mi.us/documents/deqg-water-sggmeralpermit-
MIG019000.pdf [hereinafter MHIGAN'S GENERAL PERMIT Il] (agreeing to implement a nutrient
management plan).

71 Revised 2008 CAFO Rulsupranote 15, at 224 (to be codified at 40 C.F.R. 8.22¢h)(1)).

72 |d. at 230 (to be codified at 40 C.F.R. § 122.42(e)(S¥e alsEnvironmental Defense Center
344 F.3d 832, 853 (9th Cir. 2003) (supporting tle@atusion that notices of intent are functionally
equivalent to a permit).

73 Revised 2008 CAFO Rulsupranote 15, at 224 (to be codified at 40 C.F.R. 8.22¢h)(1)).

[T]he Director must notify the public of the Directs proposal to grant coverage under the
permit to the CAFO and make available for publigieez and comment the notice of intent
submitted by the CAFO, including the CAFO’s nuttiemnagement plan, and the draft terms of
the nutrient management plan to be incorporatedl i permit. The process for submitting
public comments and hearing requests, and therfgearocess if a request for a hearing is
granted, must follow the procedures applicable raftdpermits set forth in 40 CFR 124.11
through 124.13.

74 1d.

The Director must review notices of intent subndttey CAFO owners or operators to ensure
that the notice of intent includes the informatrequired by § 122.21(i)(1), including a nutrient
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I1l. MICHIGAN’ S REGULATORY CHALLENGE

In Sierra Clul the petitioner (Sierra Club) appealed from an
unfavorable declaratory ruling issued by the Miemdepartment of
Environmental Quality (MDEQ) pertaining to the aggs
administration of certain elements of the Federalt& Pollution
Control Act’® The petitioner claimed Michigan’s NPDES provisions
were not substantially equivalent to federal regoies/® Three
aspects of Michigan’s General Permit MIG010000 (gen’'s
General Permit 1)_for CAFOs were advanced as bémagequate
under federal lav/’ Interested groups submitted briefs and the
MDEQ issued Declaratory Ruling 2005-01 supportihg state’s
general permif® The ruling, however, also directed the MDEQ to
make modifications to its general permit and agpion process’

Dissatisfied with the agency’s ruling, and frustdhtwith its
inability to actively participate in Michigan’s NRES permitting
process for CAFOs, the Sierra Club appedfedihe circuit court
affirmed the ruling, noting that the MDEQ was raqdi to reformat
the general permit and concluded the DeclaratoryinBuwas
“neither arbitrary, capricious or an abuse of umaated
discretion.® On ‘appeal to the Michigan Court of Appeals, two
substantive issues on CAFO permitting requiremesi® presented:
1) whether discharge rates established by nutnemtagement plans
were effluent limitations that must be includedhe general permit;

management plan that meets the requirements 02 &2¢@) and applicable effluent limitations
and standards, including those specified in 40 f&R412.

Id. This is quite different than what the EPA arguedMaterkeeper399 F.3d 486, 501 (2d Cir. 2005)
(EPA arguing that nutrient management plans do aootstitute effluent limitation guidelines) and
Environmental Defense Cente344 F.3d at 853 (EPA stating that notices ofrintdo not need to be
reviewed by permitting authorities).

75 Sierra Clul 747 N.W.2d 321, 323 (Mich. Ct. App. 2008).

76 |d. at 332.

77 MICH. DEPT. OF ENVTL. QUALITY , DECLARATORY RULING NUMBER 2005-01 1-12 (20053vailable
at http://iwww.deg.state.mi.us/documents/deg-oah-820Club%20Dec%20Ruling-31-MIG010000-Jun-
15-2005.pdf. [hereinafter MDEQURING 2005-01].See alsaMICH. DEPT. OF ENVTL. QUALITY , NEW
LARGE CONCENTRATED ANIMAL FEEDING OPERATIONS PERMIT NoO. MIG010000, available at
http://www.deq.state.mi.us/documents/deq-water-gdper mit-npdes-MIG010000.pdf. Actually, General
Permit No. MIG440000 was the first CAFO permit, lthis was not acknowledged by tBéerra Club
court. MCHIGAN’S GENERAL PERMIT II, supranote 70, at 1. Under the Michigan Administratived€, a
general permit means “a national permit issued csizihg a category of similar discharges.”Idv.
ADMIN. CODEr. 323.2103(a) (2008).

78 MDEQ RULING 2005-01supranote 77, at 15.

79 1d. In response to the Sierra Club’s petition, MDE@died its Water Bureau to

(1) reorganize the “minimum standards” sectionhef general permit for clarity; (2) identify all
proposed “land application areas” and adjacent miadelies at the time a CAFO applies for
authorization; and (3) make the comprehensive enttrimanagement plan submitted in
accordance with the general permit's requiremeasitable to the public upon request.”

Sierra Cluh 747 N.W.2d at 327.
80 Sierra Cluh 747 N.W.2d at 328.
81 |d.at 328-29.
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and 2) whether the public was able to sufficientigrticipate in
permit approvalé? The court also addressed a jurisdictional
challenge to the petitioner’s lawsuit, and an aggion for leave has
been filed with the Michigan Supreme Cotit.

A. Discharge Rates of a Nutrient Management Plan

The investigation of the MDEQ'’s failure to reviewscharge
rates incorporated in effluent limitations centeoedthe Clean Water
Act’s requirements for agency reviélMichigan’s Administrative
Code requires each general permit application tolude a
requirement that the permittee develop and implémen
comprehensive nutrient management pfanThis plan must
incorporate best management practices and proced@eessary to
implement applicable “effluent limitatio%. The Administrative
Code, however, does not require that a plan bewsad prior to the
iIssuance of a certificate of coverage issued ultiehigan’s general
permit®’ Because certificates of coverage are equivalenotices of
intent, issuance of a certificate authorizes disgpbs of pollutants.

While the Sierra Club appeal was progressing, the MDEQ
responded to the directions of Declaratory Ruli@@301 to modify
Michigan's General Permit 3 New nutrient management plan
requirements were added in Part 1.A.4 of MichigaB&neral Permit

82 |d. at 323.

83 |d. at 329.See alsdvlichigan Department of Environmental Quality’s Ajgalkion for Leave to
Appeal, Sierra Club Mackinac Chapter v. Dept. ofErQuality, 747 N.w.2d 321 (Mich. Ct. App.
2008) filed, (Mich. Sup. Ct. Feb. 26, 2008) (No. 135898).

84 Sierra Clul 747 N.W.2d at 323, 332-34.

85 MICH. ADMIN. CODE r. 323.2196(5)(a) (2008). The effluent limitaticmsd technical standards of
the Michigan regulations for comprehensive nutrierainagement plans are very similar to the federal
limitations and standards for nutrient managemdang SeeSierra Cluh 747 N.W.2d at 324-25;
MICHIGAN’S GENERAL PERMIT II, supra note 70, at pt. .A.4. CAFOs being issued cedifis of
coverage are considered permittees under Michigaatseral Permit lISee, e.g.MDEQ CERTIFICATE
OF COVERAGE UNDER GENERAL PERMIT NO. MIGO19000CAFO GENERAL PERMIT, CERTIFICATE OF
COVERAGE  No. MIG01020, BRADFORD  DAIRY-CAFO (2008), available at
http://www.michigan.gov/documents/deqg/wb-npdes-C@IG010120_208422_7.pdf.

86 MICHIGAN'S GENERAL PERMIT Il, supranote 70, at pt. |.A.4.b.

87 Sierra Clul 747 N.W.2d at 333-34.

88 |d. at 328. The conditions were:

1. All effluent limitations, including the minimurstandards portion of the CNMP section, will
be included within a new NMP portion of the efflidimitations section. The [Water Bureau of
the MDEQ)] will draft a new general permit for CAF@sat incorporates these concepts. The
new general permit will be subject to a new pubbitice and hearing process.

2. All proposed land application areas and adjasenér bodies shall be identified at the time a
CAFO applies for authorization.

3. The CNMP prepared in accordance with the pesméfuirements shall be submitted to the
appropriate [Water Bureau] district office upon qdetion and be available to the public upon
request.

MDEQ RULING 2005-01supranote 77, at 15.
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MIG019000 (Michigan's General Permit Il) for CAF&sCAFO
permittees applying for a certificate of coveragader a general
permit need to implement requirements of a nutrimanagement
plan®® CAFO permittees also continue to prepare and imete a
comprehensive nutrient management plan under P&5 lof
Michigan's General Permit i creating dual nutrient management
plan requirements. Michigan’s General Permit Il wiasued in
November 2005 and superseded Michigan’s GeneratiPkt?

The replacement of the permitting provisions of Mgan’s
General Permit | by those of Michigan’s Generalniedl created
some difficulties for theSierra Club appellate court. Because the
circuit court had analyzed the legality of provissaconsidered in the
MDEQ’s Declaratory Ruling 2005-01, the appeal neagly
addressed provisions of Michigan’s General PermiBlut due to the
fact that Michigan’s General Permit | had been ssgded by the
time the Michigan Court of Appeals considered thpeal, the latter
part of the Sierra Club decision analyzed the requirements of
Michigan’s General Permit f Sierra Clubnever fully identified or
explained the differences in requirements betwhlerntwo permitting
systems® However, Michigan's General Permit Il added to the
provisions of Michigan's General Permit® Therefore, the court’s
analysis of the provisions of Michigan's Generalrri®é | was
apropos for Michigan’s General Permit Il.

The provisions of Michigan’s General Permit Il fBart I.A.4
nutrient management plans delineate requirementsthe land
application of CAFO waste and identify requiremerits the
implementation of best management practices by peenittee’’
Under best management practices, permittees agplyianure to
land are required to conduct field assessmentsiftsrent utilization,

89 MICHIGAN’S GENERAL PERMIT I, supranote 70, at pt. .A.4.b.Bee alstMDEQ RULING 2005-
01, supranote 77, at 15 (directing MDEQ to modify its nett management plan by including an
effluent limitation section).

90 MICHIGAN'S GENERAL PERMIT II, supranote 70, at pt. .A.4. Th8ierra Clubcourt considered
provisions of nutrient management plans in its eatdn of effluent limitations requirementSierra
Club, 747N.W.2d at 333-34.

91 MICHIGAN'S GENERAL PERMIT II, supranote 70, at pt. I.A.5.

92 See idat 1.

93 See Sierra Club747 N.w.2d at 326-29.

94 See idat 332-35. The court first references Michiga®&neral Permit 1l in footnotes 10 and 11,
but waits until its analysis of the effluent lintitans to begin its consideration of the revisechpend.
at 324, 328-29.

95 See idat 332-34s5eeMDEQ RULING 2005-01,supranote 77, at 15. Conditions one and three
were incorporated in Michigan's General PermitMICHIGAN’S GENERAL PERMIT Il, supranote 70, at
pts. .LA.4, .LA5.b. The second requirement conicegrridentification of all proposed land application
areas and adjacent water bodies was not incorjgbiratie Michigan’s General Permit Il, but is require
in Michigan’s Wastewater Discharge Permit Applioati WATER BUREAU, MICH. DEP T OF ENVTL.
QUALITY, WASTEWATER DISCHARGE PERMIT APPLICATION 3 (2008), available at
http://www.michigan.gov/documents/deg/water-npdestaation_219429_7.pdf.

96 MICHIGAN'S GENERAL PERMIT Il, supranote 70, at 1.

97 1d. at pt. LA.4.b.
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sampling of manure, and sampling of séflfermittees shall also
comply with nutrient application limitatioris. Michigan’s General
Permit Il, however, does not articulate any requeat that an
identifiable nutrient management plan be submittethe MDEQ or

be made available to the pub]in. Moreover, rules for nutrient
management plans have not been incorporated intchiyéin’s

provisions for Wastewater Discharge Permits sethfon the

Michigan Administrative Cod&*

As to comprehensive nutrient management plans nexdjby Part
[.LA.5 of Michigan’s General Permit_Il, permitteesearequired to
submit their plans to the MDE&? but there is no separate
instruction for the MDEQ’'s review of the plans. Téfre,
Michigan’s General Permit Il requires permittees itoplement
particulars concerning nutrient management, butificattes of
coverage are issued without review of any nutrieT@nagement
particulars:®® Without agency oversight, a self-regulatory petimit
system governs discharge8. The MDEQ’'s authorization of
discharges without reviewing a discharger’s effludimitations
supported the conclusion that the Michigan CAFQuigtipns were
inadequate under federal IaW.

B. Public Participation

The second major substantive issue addresseSiama Club
involved the ability of the public to participate approval of a
certificate of coverag®® When confronted with the issue of public
participation by the Sierra Club, the MDEQ recoguiz that
additional public review beyond what was requiradMichigan’s
General Permit | was need&d. Therefore, the MDEQ offered to
amend its general permit and provide more inforomato the public,
as well as post certificates on the agency’s waje J4 Declaratory

98 |d. at pt. I.A.4.b.7.a-b.
99 |d. at pt. 1.4.b.7.c.

100 |d. at pt. I.A.4 (requiring implementation, inspecti@pplication, compliance, and recording, but
not submission).

101 See MicH. ADMIN. CoODE r. 323.2196(5)(a) (2008) (addressing comprehensiwgrient
management plans).

102 MICHIGAN’ s GENERAL PERMIT Il, supranote 70, at pt. .A.5.b.

103 Sierra Club 747 N.W.2d 321, 332-34 (Mich. Ct. App. 2008).

104 SeeWaterkeeper399 F.3d 486, 498 (2d Cir. 2005) (disapproving @f-segulatory permitting
regimes); Environmental Defense CenteB44 F.3d 832, 854 (9th Cir. 2003) (consideringsedf-
regulatory system).

105 Sijerra Club 747 N.W.2d at 335.

106 |d. at 334.

107 MDEQ RULING 2005-01, supra note 77, at 7-8. MDEQ was cognizant of the judicia
pronouncements on public participation by WaterkeepeandEnvironmental Defense Centeourts.
Id. at 5-8.

108 |d. at 67 (setting forth a new requirement to reqaiseparate nutrient management plah)at
8 (setting forth a new requirement for a distinatrient management sectiond; at 9 (stating the future
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Ruling 2005-01 directed the MDEQ to require perapplicants to
submit comprehensive nutrient management plans, thisd was
incorporated in Michigan's General Permitd?

In evaluating public participationSierra Club started with
section 101 of the Clean Water Act:

Public participation in the development, revisiand enforcement of any regulation,
standard, effluent limitation, plan, or programadédished by the Administrator or any
State under this Act shall be provided for, encgeda and assisted by the
Administrator and the States. The Administratorc@operation with the States, shall
develop and publish regﬂ%tlons specifying minimuguidelines for public
participation in such processes.

Moreover, the Act requwes that permits be issuedtef
opportunity for public hearing:*! In the delegation of authority to
states, the EPA Administrator approves state progrid the public
receives notice of each permit application and tievided “an
opportunity for 9ub|IC hearing before a ruling orack such
application .

After enunC|at|ng the federal public hearing regments, the
Sierra Clubcourt addressed the state requirements concepniiic
input for comprehensive nutrient management pt&hsUnder
Michigan’s General Permit Il, an owner or operatdra CAFO
secures authorization to discharge by simply subrgita certificate
of coverage containing a comprehensive nutrient agament
plan* Documents submitted under a general permit aréegasn
the agency’s website for fourteen days, and intedepersons can
file comments and request a public hear"ﬁ?gThe MDEQ, however,
did not elaborate on how it used the public’s in@utd in any case,
did not review the comprehensive nutrient managenpan'®
Under theSierra Clubruling, this procedure was found to lack an
appropriate opportunity for meaningful review dgrinthe
development of permittees’ nutrient management

requirement of identification of proposed land &matlon areas and adjacent water bodiek)at 12
(stating the future requirement that copies ofdbeprehensive nutrient management plan be submitted
to the MDEQ);id. at 15 (directing MDEQ to take actions previoustyed in the ruling).

109 |d. at 15.

110 Federal Water Pollution Control Act, 33 U.S.C.Z51(e) (2000).

111 |d. § 1342(a)(1).

112 1d. § 1342(b)(3).

113 Sjerra Club 747 N.W.2d 321, 334 (Mich. Ct. App. 2008).

114 MDEQ RULING 2005-01,supranote 77, at 7see alsdSeidenbergsupranote 49, at 712 (noting
the need for public participation for meaningfuf@sement of the Clean Water Act).

115 MDEQ RULING 2005-01supranote 77, at 7.

116 Sjerra Clul 747 N.W.2d at 328, 333 (noting that the planuisrsitted but reviewed by someone
else).

117 1d. at 334-35.
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This situation was viewed as not satisfying theunegments of
the Clean Water ACt® Statutory requirements for public
participation require more than the posting of anpehensive
nutrient management plan that is not reviewed kg permitting
agency-*® The approval process for certificates of covertaijed to
offer opportunities for public participation in dgeping and revising
nutrient management plans. Therefore, theSierra Club court
concluded that Michigan’s General Permit Il failea satisfy the
publligl participation requirements of section 101tleé Clean Water
Act.

IV. FEDERAL EFFLUENT LIMITATIONS AND MICHIGAN’ SREQUIREMENTS

The issue before th8ierra Clubcourt was whether Michigan’s
General Permit II's requirements_were comparablewioat is
mandated by the federal CAFO Rdfé.Under the Clean Water Act,
technology-based and water quality-based effluenttdtions are
imposed for all sources of pollutants through NPDESmits to
control the discharge of pollutarts. The Act defines effluent
limitation as “any restriction established by a t&teor the
Administrator on quantities, rates, and concerdretiof chemical,
physical, biological, and other constituents whigte discharged
from point sources into navigable waters . ** Effluent limitations
must be based on the ap%lication of the best pedd# control
technology currently availabfé?

A. Imposing Effluent Limitations

Under the federal CAFO Rule, nutrient managemerminsl
include best management practices to implemeniesftl imitations
and standard$® For the land application of manure from certain
Large CAFOS?" the nutrient management plan needs to incorporate
application rates for manure applied to land urtlerownership or
operational control of the CAFO to “minimize phosplis and
nitrogen transport from the field to surface watarsompliance with

118 |d.
119 |d.
120 |q.

121 1d.; Federal Water Pollution Control Act, 33 U.S.C. 1) (2000).

122 See Sierra Clutr47 N.W.2d at 323.

123 33 U.S.C. § 1311(a), (b), () (2000).

124 1d. § 1362(11).

125 1d. § 1311(b).

126 40 C.F.R. § 122.42(e)(1) (2008).

127 See id§ 122.23(b)(4). Large CAFOs do not need a perintitely can demonstrate they have no
potential to dischargdd. § 122.23(d)(2);see also WaterkeepeB99 F.3d 486, 506 (2d Cir. 2005)
(finding that the Clean Water Act prevents imposarg obligation to apply for a permit on CAFOs
without discharges).
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the technical standards for nutrient management*?® The
technical standards must include

a field-specific assessment of the potential fotnogien and phosphorus transport from
the field to surface waters, and address the feource, amount, timing, and method
of application of nutrients on each field to acléieealistic production goals, while

minimizing nitrogen and phosphorus movement toasigfwaters; and . . . appropriate
flexibilities for any CAFO to irén&lement nutrient magement practlces to comply
with the technical standards .

The narrative effluent limitations in th&ederal Code of
Regulationsensure that pollutants from CAFOs do not unneciégsar
impair water quality>° Without effluent limitations, a certificate of
coverage under a general permit fails to esta lutant levels, and
thus does not comply with the Clean Water AttBecause permits
issued by a permitting authority are statutorilguieed to set forth
effluent limitations, permitting authorities can lpncountenance
discharges if they comply with the ACE For situations where
CAFO owners and operators seek to be authorizedrumdyeneral
permit through issuance of certificates of coveragermitting
authorities are unable to authorize discharge® ifequired effluent
limitations are enumerated®

The need for effluent limitations before authorgisischarges is
also supported by the Clean Water Act's enforcempeavisions>*
The enforcement of the standards of a permit |Bm:|pal means for
achieving the water quality goals mandated by tle*®R Without
effluent limitations delineating particulars for @AFO’s land
application of manure, it is impossible to estdblghat discharges

128 40 C.F.R. § 412.4(c)(2) (2008).

129 1d. § 412.4(c)(2)(i—ii).

130 See33 U.S.C. §1342(a)(2) (2000); Arkansas v. Oklahp®03 U.S. 91, 102 (1992) (noting
conditions for NPDES permits shall be prescribedssure compliance).

131 33 U.S.C. § 1311(a)—(b) (2000). The CAFO Rule tingollutant levels through restrictions on
the land application of manure. 40 C.F.R. § 122%22008).

132 Qur Children’s Earth Found. v. U.S. Envtl. Progehcy, 527 F.3d 842, 848 (9th Cir. 2008)
(citing Waterkeeper399 F.3d at 491S. Fla. Water Mgmt. Dist541 U.S. 95, 124 (2004)).

133 SeeSe. Alaska Conservation Council v. U.S. Army Casp&ng'rs, 486 F.3d 638, 646 (9th Cir.
2007) (acknowledging that numerical discharge ig&ins to reduce pollutants may be required before
discharges are sanctioned by a permit); Citizered Council v. U.S. Envtl. Prot. Agency, 385 F.396
973 (6th Cir. 2004) (noting that NPDES permits nuafy be issued if the discharges comply with
effluent limitations)rev’d on other groundst47 F.3d 879 (6th Cir. 2006) (en banc).

134 sSee, e.g.Friends of the Earth, Inc. v. Gaston Copper RirmycCorp., 204 F.3d 149, 151 (4th
Cir. 2000) (observing a shift in focus under thea® Water Act from water quality standards to effiu
limitations precluding unauthorized discharges).

135 U.S. Envtl. Prot. Agency v. California ex rel. ®taVater Res. Control Bd., 426 U.S. 200, 223
(1976) (noting that permits define and facilitatefaecement of dischargers’ obligationsge also
Weinberger v. Romero-Barcelo, 456 U.S. 305, 316 (1982) (citing the importance of having terms in
permits that allow the enforcement of a dischagyebligations (quoting U.S. Envtl. Prot. Agency v.
California ex rel. State Water Res. Control Bd§ 42S. at 205)).
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are allowed by the permit® Regulatory agencies and citizens are
unable to preclude illegal discharges through esiment actions if
no information exists to ascertain standards amitdtions**’ The
Sierra Clubcourt recognized this fact in noting that the MD&EQ
approval of certificates of coverage under Michiga&eneral Permit

Il allowed CAFOs “to determine and adopt applicaticates for
disposal of waste” without agency oversidfit.If a permitting
agency does not review nutrient management plamgloivs a self-
regulatory permitting system to address dischafg’es.

For the land application of CAFO manure, allowathiecharges
are those that qualify under the agricultural steater discharge
exemptiom®® The CAFO Rule defines agricultural stormwater
discharges to include any manure from land arederutie control
of a CAFO where the manure has otherwise been epph
accordance with site-specific nutrient managemenictizes that
ensure appropriate agricultural utilization of tmetrients** Unless
the owner or operator submits a plan enumeratithgestt limitations
that shows how the application of manure achievedyztion goals
while minimizing nutrient movement to surface watéf the
permitting agency cannot ascertain whether disdsamgualify as
agricultural stormwater discharg¥d The Waterkeepecourt decided
that if nutrient management plans containing efftuemitations are
not reviewed, there is no oversight by permittingtharities to
ascertain whether a permittee’s effluent limitaticomply with the
applicable regulations”

136 SeeWaterkeeper399 F.3d 486, 500 (2d Cir. 2005) (finding that lie tabsence of a reviewed
nutrient management plan, a CAFO might misundedstanmisrepresent their specific situation and
adopt improper or inappropriate waste applicataigs).

137 SeeRussian River Watershed Prot. Comm. v. City oft&&osa, 142 F.3d 1136, 1139 (9th Cir.
1998) (noting citizens’ rights to enforce effluesttndards including violations of NPDES permits);
Swartz v. Beach, 229 F. Supp. 2d 1239, 1268 (D. .VZ002) (violating effluent standards imposed by
an NPDES permit allows a citizen suit under thea@l#/ater Act).

138 Sjerra Club 747 N.W.2d 321, 333 (Mich. Ct. App. 2008).

139 SeeWaterkeeper399 F.3d at 498-9Environmental Defense Centé&44 F.3d 832, 854-55 (9th
Cir. 2003).

140 “The term ‘point source’ . . . does not includeiagitural stormwater discharges and return flows
from irrigated agriculture.” Federal Water Polluti€ontrol Act, 33 U.S.C. § 1362(14) (2008ee40
C.F.R. § 122.23(e) (2008) (stating that dischafges the land application of manure are not sukject
NPDES permit requirements if they are agricultstairmwater discharges).

141 40 C.F.R. § 122.23(e) (2008). Stormwater is defias “storm water runoff, snow melt runoff,
and surface runoff and drainagd” § 122.26(b)(13).

142 1d. § 412.4(c)(2).

143 The only way to determine whether a dischargenisagricultural stormwater discharge is to
determine whether the manure was applied accotditiige site specific nitrogen or phosphorus based
rate mandated by the CAFO Rufee WaterkeepeB99 F.3d at 501see also40 C.F.R. § 412.4(c)(1)
(2008).

144 waterkeeper399 F.3d at 502.
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B. Michigan’s Water Quality Standards

To differentiate Michigan’s NPDES permitting reqnments
from the federal regulations analyzed WWaterkeeper MDEQ
maintained that Michigan’s comprehensive nutrienanegement
plans were not the same as nutrient managemers plader federal
law.1*° Michigan’s water resources provisions delineatéeswguality
standards in general permits to prevent injuriogshdrges?® Since
injurious discharges are prohibited, MDEQ maintdinthat a
CAFQO’s comprehensive nutrient management plan was
management plan for use in meeting the set of mimmtandards in
the General Permit...'* Under MDEQ’s argument, the state’s
general water quality standards assured compliamtie federal
water quality standards, even in the absence efspiecific effluent
limitations for a CAFO dischargét®

The Sierra Club court responded to MDEQ’s argument by
considering the need for discharge rates. The fatuproblem
involves the disposal of millions of tons of manesch yeat?® For
CAFO production_areas, including animal confinemant waste
containment areds? the federal CAFO Rule basically precludes any
discharge of manure or other polluta®t. Therefore, the most
common way for pollutants from CAFOs to reach qefavaters is
through the improper land application of mantife.To limit
pollutants from the land application of manure,diaapplication
discharges from CAFOs are subject to NPDES pemngitti
requirements>*

The Sierra Club court was aware of the Second Circuit's
flndlngs in Waterkeepeiand the shortcomings of the federal CAFO
Rule™* The petitioner’s allegation that Michigan's CAF@gram
did not require review of effluent limitations inADES permits was
similar to the objection on effluent limitations igad in

“

145 MDEQ RULING 2005-01 supranote 77, at 4—5eeMIcH. ADMIN. CODE r. 323.2196(5) (2008).

146 MDEQ RULING 2005-01supranote 77, at 4 (citinylicH. COMP. LAWS § 324.3109).
147 g.

148 (.

149 Sjerra Clulh 747 N.W.2d 321, 332 (Mich. Ct. App. 2008) (citWaterkeepgr399 F.3d at 493).

150 40 C.F.R. § 122.23(b)(8) (2008).

151 |d. 8§ 412.15(a), 412.25(a), 412.31(a), 412.43(a}12.46(a) (prescribing zero discharges from
CAFO production areas but recognizing exceptions).

152 Sjerra Club 747 N.W.2d at 332. The EPA concluded that sigaift impairment of waters comes
from the application of CAFO manure on fiel®&eePreamble to EPA Final Rule, 68 Fed. Reg. 7176,
7237 (Feb. 12, 2003) (codified at 40 C.F.R. pt®, ¥12); Waterkeeper399 F.3d 486, 495 (2d Cir.
2005).

153 40 C.F.R. § 122.23(e) (2008). The effluent linmiéas of part 412 of the C.F.R. also apply to
certain Large CAFOsd. § 412.4.

154 Sjerra Clul 747 N.W.2d at 324-26



GAL.CENTNERDOC 11/9/200810:22AM

2008] INTERPRETATIONS OF PERMIT REQUIREMENTS FOR CAFOS21
Waterkeepet® The Sierra Clubcourt’s analysis focused on whether
the provisions of Michigan's General Permit Il reed the
submission of discharge rates set forth in effldgnitations prior to
authorization of dischargés®

The court declined to adopt MDEQ’s argument thathivjan’s
general permit imposed water quality standards tiatiated the
need for effluent limitations set forth in nutriemhanagement
plans™’ The court opined that the federal regulationsridésl that
permitted discharges required oversight of effluémtitations!®
Following Waterkeeperand Environmental Defense Centethe
Sierra Club court concluded that MDEQ needed to conduct a
meaningful review of each nutrient management ppaior to
authorizing discharge's? Section 402(b) of the Clean Water Act
required permitting agencies to apply effluent tations that assure
compliance

V. THE FUTURE OF*GENERAL PERMITS’

The employment of general permits to authorize hdisges is
based on enforceability and efficiency concéfisAfter a district
and circuit court of appeal suggested in the 197@sEPA might use
general permlts to mitigate the burdens of indigidyermit
applications;*’these permits have been widely employed to authoriz
dlscharges for CAFOs, municipal storm waters, aatewtreatment
facilities!®® While separate regulatory requirements exist foe t
three categories of discharges, the pronounceno@n®AFO general
permits maL}/ be expected to have repercussionshforother two
categories.

155 SeeWaterkeeper399 F.3d at 498-99 (discussing CAFO rule’s failtw provide meaningful
review of nutrient management plans); MDEQLRIG 2005-01,supranote 77, at 5, 10GSierra Cluh
747 N.w.2d at 325.

156 Sierra Club 747 N.W.2d at 333-34.

157 |d. at 333; MDEQ RLING 2005-01supranote 77, at 13.

158 Sjerra Club 747 N.W.2d at 333.

159 |d. at nn.64, 65Environmental Defense Cent@44 F.3d 832, 832 (9th Cir. 2003). Although the
Michigan Court of Appeals is not bound by Waterkeepeholding, it deferred to the reasoning of the
federal courtSierra Clul 747 N.W.2d at 333. The revised 2008 CAFO Ruldinos the conclusion of
the Court of Appeals. Revised 2008 CAFO Rslegpranote 15, at 224, 229 (to be codified at 40 C.F.R.
8§ 122.23(h)(1); 122.28(b)).

160 Waterkeeper399 F.3d 486, 498 (2d Cir. 2005) (citing Federaltédollution Control Act, 33
U.S.C. §1342(a)(2)). These requirements applytate sadministered NPDES programs. 33 U.S.C.
§ 1342(b)(1)(A) (2000).

161 seidenbergsupra note 49, at 707 (relating how a court suggestedBRA develop general
permits).

162 Natural Res. Def. Council v. Train, 396 F. SupB93, 1400-02 (D.D.C. 1975ff'd, Natural
Res. Def. Council v. Costle, 568 F.2d 1369, 138LC([Tir. 1977).

163 40 C.F.R. 8§ 122.23, 122.26, 122.33 (2008).

164 The issues involve the enunciation of water gualtandards required by the regulations and
public participationSee id (other general permitting regulations).



GAL.CENTNERDOC 11/9/200810:22AM

122 ENVIRONMENTAL LAW [Vol. 38:N

Over the years, EPA has relied on a self-regulatygtem
whereby approval of discharges under notices oénintlacked
permitting authority oversight of how individualsghargers would
meet regulatory requiremerltS. However, if federal regulations
require “minimizing [nutrient] movement to surfaeeaters™®® or
reduction in “the discharge of pollutants to thexmam extent
practicable,**’ these limitations necessarily involve some type of
consideration of site-specific particulars. For &FD’s effluent
limitations established in a nutrient managementnpl the
minimization of pollutant flows requires nutriergsting of manure
and soils'® In the absence of information about management and
conservation practices, protocols for applying nmarto fields, and
computerized studies matching expected nutrients wiop needs,
minimization cannot be ascertain®d. General permits do not
include sufficient information to establish the weqd regulatory
limitations on discharges. Rather, a potential ltasger sets forth the
required information in a nutrient management plan.

The Environmental Defense Centeand Waterkeepercourts
found the absence of review of a discharger's nreasto minimize
pollutant discharges was contrary to the cleaminté Congress’®
In its 2008 Rule, EPA requires every notice of mitéwhich in
Michigan means a certificate of coverage) to ineludne elements
from the discharger’s nutrient management plarmthese elements
establish effluent limitations to minimize nutrigransport to surface
waters.

With the adoption of the more detailed provisiorighe 2008
Rule, the nutrient management details prescribeddneral permits
are insufficient to support the issuance of notickmtent’’> CAFO
owners or operators seeking authorization for dispbs
accompanying their land application of manure rteedio more than
file a simple notice of intent under a general gef Instead, a
CAFO owner or operator needs to delineate sitefspeautrient
management practices to ensure appropriate agniablitilization of
nutrients from the manure they are applying tortfiields!’* The

165 SeeEnvironmental Defense Cent@44 F.3d 832, 854 (9th Cir. 2003) (addressing BRailure
to regulate under a self-regulatory system emptpgeneral permits).

166 40 C.F.R. § 412.4(c)(2)(i) (2008) (applying to C2$).

167 Federal Water Pollution Control Act, 33 U.S.C. $2(p)(3)(B)(ii) (2000) (applying to
municipal storm sewers).

168 40 C.F.R. § 122.42(e)(1)(vii) (2008).

169 1d. § 122.42(e)(1).

170 Environmental Defense Cent@44 F.3d at 856/Vaterkeeper399 F.3d 486, 498 (2d Cir. 2005).

171 Revised 2008 CAFO Rulsupranote 15, at 224see supranotes 69-71.

172 Because there are no known discharge sites, aajgre¥mit cannot set forth specific effluent
limitations required to minimize pollution.

173 Notices of intent typically do not contain the alist of a nutrient management plan but rather
agree to develop and implement such a f#&e, e.g.MICHIGAN’S GENERAL PERMIT II, supranote 70,
at pt. .A.4.

174 Revised 2008 CAFO Rulsupranote 15, at 224.
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nutrient management particulars need to be availablthe public,
with some type of public participatid>

Waterkeepeerlso noted that the public should be entltledsmm
in the development and enforcement of effluent thtions.’
Because notices of intent delineate effluent litrotas that were not
set forth in a general permit, the public partitipa opportunltles
accompanying the adoption of the general permitirsefficient’’’
Rather, the permitting authority needs to provideopportunity for
some type of meaningful public input concerning fhan of each
permittee’’® This does not necessarily mean that the permitting
authority must hold a public hearinf. Given the focus and
objectives of general permits, public input to nes of intent might
involve public notification of the discharger's pasal and an
opportunity to comment prior to the authorizatidnaodischarge by
the permitting agen

VI. CONCLUSION

To restore the integrity of the nation’s watersn@ess enacted
the Clean Water Act with a statutory permitting teys to allow
qualifying discharges from point sources of polhita The Act
intended to reduce water pollution through requeeta mandating
the adoption of technology and wastewater seconttagtment®*
Because desired water quality goals have not begppetitions have
been_filed to seek compliance with the Act and agmanying
rules® Judicial decisions from the Second and Ninth Gir€ourts
of Appeal have advanced water quality goals by climg EPA and
permitting asgenues to take additional action topstinacceptable
discharges?

175 |d. (to be codified at 40 C.F.R. 8§ 122.23(h)($pe alsdVaterkeeper399 F.3d at 503-04.

176 Waterkeeper399 F.3d at 503.

177 See Sierra Club747 N.W.2d 321, 334 (Mich. Ct. App. 2008) (ackiexging that Michigan's
General Permit Il did not provide for public paipiation in the development of comprehensive nutrien
management plans).

178 |d. at 335.

179 SeeBecker,supra note 23, at 10,574 (observing that a notice andneent opportunity may
suffice).

180 Sjerra Clul 747 N.W.2d at 334 (concluding that the permittnghority needs to allow public
input in the development of effluent limitationsqerto authorization of a discharge). The revis€60&
Rule adopts this public participation requirememtrfotices of intent. Revised 2008 CAFO Rudepra
note 15, at 224 (to be codified at 40 C.F.R. § 22()(1)).

181 Federal Water Pollution Control Act, 33 U.S.C.188.1(b), 1342 (2000).

182 See supraote 14 and accompanying text.

183 Concerned Area Residents for the En84 F.3d 114, 118 (2d Cir. 1994) (finding that mnan
application with runoff could be regulated as anpsiource)Waterkeeper399 F.3d 486, 500 (2d Cir.
2005) (finding the CAFO Rule failed to enunciatdfisient controls over CAFO manure discharges);
Environmental Defense Cente844 F.3d 832, 840 (9th Cir. 2003) (challengingaa@ministrative rule
issued by the EPA to control pollutants introdubgdstorm sewersur Children’s Earth Found 527
F.3d 842, 844 (9th Cir. 2008) (alleging that theAHRiled to fulfill its mandate to review effluent
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With respect to discharges from CAFOs, ihMaterkeeperand
Sierra Clubdecisions require agencies to expand their ovetr§
permitted dischargers. Due to the directions givby the
Waterkeepercourt, EPA has adopted a revised federal CAFO Rule
that requires review and approval of nutrient managnt plans by
the permitting authority®® Prior to the approval of a permit,
including a notice of intent under a general permagplicants will
need to include nine elements from their nutrie@hagement plan
detailing effluent limitationd® Thereby, these elements will provide
the information to establish standards so thatpémenitting agency
can ascertaln that the authorized discharges med¢rwguality
objectives'® The judicial directives also require greater publi
participation in the development of a nutrient ngeraent plan that
accompanies an application for a notice of intentertificate of
coverag

Shortcomings of existing permitting regulations fGAFOs
highlighted in theWaterkeeperand Sierra Club cases suggest that
other state pI‘OVISIOI‘lS for discharges under gerprahits may also
be inadequat®® The judicial pronouncements and EPA’s altered
stance on effluent limitations mean permitting auiies will need to
do more, but no clear answers are provided asworhoch more is
requwed ° TheSierra Clubdecision calls for an agency’s mandatory
review of a nutrient management plan to account poiblic
comments>° EPA’s revisions to the CAFO Rule in 2008 concegnin
notices of intent, public input, and approval bg grermitting agency
add considerably to the regulatory protection agfaimauthorized
discharges?*

At the same time, the Clean Water Act was not iheinto
mandate excessive administrative requiremeftdndeed, to the
maximum extent possible, regulatory procedures eyead to
implement the Act were intended to “encourage thmastit
minimization of paperwork and interagency decigioocedures, and

guidelines);Se. Alaska Conservation Council86 F.3d 638, 654 (9th Cir. 2007) (finding disgea
violations from mining activities).

184 Revised 2008 CAFO Rulesupra note 15, at 224, 229 (to be codified at 40 C.F.R.
88 122.23(h)(1), 122.42(e)).

185 |d. at 95, 224, 229-3(0 be codified at 40 C.F.R. §§ 122.23(h)(1), 1820%(2)(vii), 122.42(€)).

186 |d. at 224.

187 Waterkeeper399 F.3d at 503Sierra Cluh 747 N.W.2d 321, 334 (Mich. Ct. App. 2008).

188 SeeEnvironmental Defense Centé@44 F.3d at 858.

189 See supraote 74 and accompanying text.

190 Sjerra Club 747 N.W.2d at 335.

191 Revised 2008 CAFO Rulsupranote 15, at 224 (to be codified at 40 C.F.R. 822h)(1)).
This provides for a procedure for the public to ceent and request a hearing, and requires the
authoring Director to respond to significant comtseld. Moreover, whenever a Director authorizes
coverage of a CAFO operator or owner under a geperanit, the terms of the nutrient management
plan are incorporated as terms and conditionseopérmit.ld.

192 SeeMinan, supra note 62, at 267, 298 (arguing that public partitign does not require a
hearing, as such would unduly burden permittinghais).
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the best use of available manpower and funds, sto g&revent
needless dug)lication and unnecessary delays atlealls of
government.*> In developing and interpreting regulations govegni
general permits, EPA needs to account for pradiesiof overseeing
discharge$® To make the “best use of available manpower and
funds,” a permitting system needs to consider thi@ations placed

on permittees and permitting authoritféd.

Although credible nutrient management plans aredeeéeto
minimize pollutant discharges, th&/aterkeeperand Sierra Club
decisions do not preclude the use of general perrather, the
courts castigated self-regulatory systems wherel®rmistees’
nutrient management plans determined authorizezhdiges due to
the absence of agency oversigfit.To comply with the courts’
directives, effluent limitations must be submittedthe permitting
authority and made available for public input. Rulput pursuant
to administrative guidelines may or may not include public
hearing'®” Since the approval process under a general pesmit
intended to be expeditious, in most cases, pubdidigypation in
developing a notice of intent would involve subetttcomments that
are considered by the permitting agehty.If the submitted
information shows nutrient management practices #msure the
appropriate agricultural utilization of nutrientee permitting agency
could proceed and issue the notice of intent awtimgy discharges.

The judicial conclusions regarding a few glaringhgems, such
as no permitting authority approval, should not draployed to
formulate a manure Gestapo approach for the impletien of
effluent limitations'® States with credible NPDES programs should
be provided flexibility within the regulations totilize existing
systems to address compliance isgﬂgﬁx decision by a court or

193 Federal Water Pollution Control Act, 33 U.S.C.Z1(f) (2000).

194 SeeGaba,supranote 48, at 457 (observing that practicality affitiency do not translate into
legality).

195 See supraote 193, and accompanying text.

196 Waterkeeper399 F.3d 486, 499-500 (2d Cir. 200S)erra Club 747 N.W.2d 321, 327-28, 335
(Mich. Ct. App. 2008).

197 See33 U.S.C. § 1342(a)(1) (2000).

198 SeeBrad Blank, Commenthe Unitary Waters Approach: The Government’s Misga Attempt
to Limit the Reach of the Clean Water A2 N DIEGO L. Rev. 1259, 1282 (2005) (noting the ability
of general permits to streamline implementationN$fDES permits); Priscillia de Muizon, Note,
“Meaningfully Distinct” Waters, the Unitary Watersidory, and the Clean Water Ad#ticcosukee v.
South Florida Water Management District, 32aEOGY L.Q. 417, 442 (2005) (advancing the concept
that general permits can be issued quickly).

199 see Terence J. CentnerConcentrated Feeding Operations: An Examination Qifrrent
Regulations and Suggestions for Limiting Negatix¢éeibalities 25 GLum. J. ENvTL. L. 219, 250
(2000) (advocating that an optimal strategy to leguCAFO environmental problems is to use market
incentives to account for environmental costs). Téndsed 2008 Rule requires consideration of the
comments but does not require a public hearingidee\v2008 CAFO Rulesupranote 15, at 224 (to be
codified at 40 C.F.R. § 122.23(h)(1)).

200 seeCatskill Mountains Chapter of Trout Unlimited, Inc City of New York, 451 F.3d 77, 85
(2d Cir. 2006) (acknowledging the flexibilities dhe Clean Water Act and NPDES permitting
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EPA to preclude the use of general use permitsy onpose so many
conditions on the use of general permits that thegome difficult to
use, would be contrary to this statutory comm&ndGiven the
directives given by th&Vaterkeeperand Sierra Club courts, states
should be able to restructure their general pemgitprovisions to
comply with the Clean Water Act with a few changescerning
public participation and agency review.

While the courts and EPA are legitimately worryimgout self-
regulatory NPDES permitting systems, other issues/ meserve
greater attention. Comments on EPA’s 2006 prop@sedndments
suggest a greater problem exists in the differentesstate-
administered NPDES prograrffé.Does our federal and state NPDES
permitting system penalize dischargers who comglyopposed to
unpunished “shirker§%? Are dischargers in the Second and Ninth
Circuits, or selected states with excellent envimental compliance
records, bearing greater financial burdens thanresponding
businesses in other areas of the country? Giverethetance of EPA
to withdraw approval of a state-administered NPDg®gram,
compliance with the Clean Water Act seems to beedrby disparate
citizen actions and individualized state regulatefforts?®* State
decisions to not enforce water quality requirememtd to not fund

provisions); Citizens Coal Council v. U.S. EnvtkoP Agency, 385 F.3d 969, 983 (6th Cir. 2004)
(finding that the EPA has considerable flexibilityframing permits to achieve reductions of poliu,
rev'd on other grounds47 F.3d 879 (6th Cir. 2006) (en banc); see @smment attachment submitted
by John W. Lincoln, President, New York Farm Burgatthe U.S. EPA concerning the development of
new CAFO regulations, Docket ID No. EPA-HQ-OW-200®37, Document ID No. EPA-HQ-OW-
2005-0037-0595.1, at 2 (Aug. 29, 2006), available at
http://www.regulations.gov/fdmspublic/component/m&nain=DocumentDetail&0=09000064801c1b7
f [hereinafter New York Farm Bureau] (suggestingttfiexibility is preferred to avoid unnecessary
costs and to foster innovation).

201 Friends of the Everglades, Inc. v. S. Fla. Watgni Dist., 2006 U.S. Dist. LEXIS 89450, at
*143 (S.D. Fla. Dec. 11, 2006) (agreeing with tlee@d Circuit that the Clean Water Act and NPDES
permitting provisions are to provide flexibility regulating discharges).

202 New York Farm Bureaigupranote 200 (claiming that New York's CAFO progranpiements controls
that vastly outdistance the water-quality effortgplemented in other statesge Letter from the Union of
Concerned Scientists to the U.S. EPA concerninglgirelopment of new CAFO Regulations, Docket ID No.
EPA-HQ-OW-2005-0037, Document ID No. EPA-HQ-OW-2@WBB7-0613, at 5 (Aug. 29, 2008&)ailable at
http:/Awww.regulations.gov/fdmspublic/componentif?anain=DocumentDetail&0=09000064801c2822
(recommending the EPA establish more disincenfivesperators who elect not to file permits).

203 Five years after the adoption of the 2003 CAFQeREPA does not have not have a systematic way
of identifying and inspecting all of the CAFOs wativide that have been issued permits. \GSV'T
ACCOUNTABILITY OFFICE, GAO-08-944,CONCENTRATED ANIMAL FEEDING OPERATIONS EPA NEEDS
MORE INFORMATION AND A CLEARLY DEFINED STRATEGY TO PROTECTAIR AND WATER QUALITY FROM
POLLUTANTS OF CONCERN 17 (2008)available athttp://www.gao.gov/new.items/d08944.pdke also
Centnersupranote 11, at 710-18 (noting problems in the enforrg of CAFO regulations).

204 victor Flatt,A Dirty River Runs Through It (The Failure of Erdement in the Clean Water Act)
25 B.C.ENVTL. AFF. L. ReV. 1, 31 (2004) (noting that EPA lacked the resasitoeoversee a state’s
water quality program so that the federal agencyldvanot withdraw state approval of any state
enforcement program).
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compliance efforts are contributing to unpermittéischarge$®®
Given individual state oversight of NPDES prograans the lack of
enforcement, there is a race to the bottom to aggpealluters and
attract industry®® Federalism was not intended to sanction these
disparities in environmental quality.

205 see Clifford RechtschaffenEnforcing the Clean Water Act in the Twenty-Firsen@ry:
Harnessing the Power of the Public Spotlight ALA. L. REv. 775, 782 (2004) (maintaining that study
after study show repeated and flagrant violatidnthe Act); Richard WebsteFEederal Environmental
Enforcement: Is Less Morg18 FORDHAM ENVTL. L. ReEv. 303, 314 (2007) (reporting EPA data
showing low compliance rates for major dischargés)s. GEN. ACCOUNTING OFFICE, LIVESTOCK
AGRICULTURE INCREASED EPA OVERSIGHT WILL IMPROVE ENVIRONMENTAL PROGRAM FOR
CONCENTRATED ANIMAL FEEDING OPERATIONS 4 (2003), available at
http://wvww.gao.gov/new.items/d03285.pdf (recommagdihat EPA increase its oversight of state
CAFO regulations).

206 SeeDavid R. HodasEnforcement of Environmental Law in a TriangulardEeal System: Can
Three Not be a Crowd When Enforcement Authori8hired by the United States, the States, and Their
Citizens 54 Mp. L. Rev. 1552, 1615 (1995) (acknowledging that states hasitant to penalize
municipal governments and to impose penalties thight be perceived as creating a bad business
climate); Erik R. Lehtinen, Not&/irginia as a Case Study: EPA Should Be Willing\ithdraw NPDES
Permitting Authority from Deficient State23 WM. & MARY ENVTL. L. & PoL’Y Rev. 617, 648 (1999)
(claiming there is a race to the bottom under tle€Water Act and that the EPA is powerless tp sto
it); Stephen C. Robertson, No®tate PermittinglUnited States v. Smithfield Foods, Irend Federal
Overfiling under the Clean Water A@3 WM. & MARY ENVTL. L. & PoL’'y Rev. 593, 602 (1999)
(noting the race to the bottom theory and the thoéa large firm to leave the state of Virginiatlife
state agency enforced federal law).



