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These rules are part of a continuum with a 12(b)(6) motion—when is there enough for a jury to see the case?
· Dismiss the complaint at the get-go: Rule 12(b)(6) (failure to state a claim upon which relief can be granted) Do you get to keep going?
· Want a jury trial? (Rule 38; 39)
· Dismiss the case after discovery—usually, though SJ can be sought at any time: Rule 56 (summary judgment) Do you have a chance to win?  
· Get a verdict w/o jury after the case after other side has been heard: Rule 50 (judgment as a matter of law)
· Get a verdict to set aside jury verdict: Rule 50 (renewal of a judgment as a matter of law)
· Get a new jury to try over: Rule 59 (move for new trial)

[bookmark: _Toc355806567]RIGHT TO A JURY
7th A: “In suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any Court of the United States, than according to the rules of the common law.”  (NOT incorporated to the States.)  Federal statutes can grant a right to a jury even if Constitution does not require it (but federal statute cannot take it away).
· States tend to have their own jury trial rights (OR const: “In all civil cases the right of trial by jury shall remain inviolate”)
· Juries provide: perceived fairness; democratic check on the judicial process; “common sense” perspective

Rule 38 (cases filed in Federal court): Jury trial right must be preserved/invoked or is lost; serve jury demand on opposing party (and file with the court) within 14 days after the pleading.  Typically included in the pleading that contains the claim that gives rise to the right to jury trial (or the answer to that pleading): complaint, counterclaim, etc.
Rule 39(b): court may allow jury even if not filed timely
Rule 81(c)(3): Governs jury invocation for cases filed in state court and removed to Federal court

Four major 7th amendment/jury issues:
1) whether there is a right to a jury turns in large part (but not necessarily entirely) on what the jury trial right was in 1791 – history (what was an equitable suit in 1791?  If an equity remedy is sought, that is also an equity suit.
2) 7th amendment applies to suits that involve legal rights, not just to common law claims – so some statutory claims also get juries by right
3) 7th amendment controls the order of issues at trial (Beacon Theatre and Dairy Queen cases)
4) 7th amendment impacts the ability of judges to make independent decisions about the merits of a case, whether on summary judgment or when deciding post-trial motions that challenge a jury verdict

Suit at common law vs. equity in 1791 (depends on topic and/or remedy sought—per SCOTUS, remedy is more important most of the time in making the call—see Terry for example).  “Merger”=combination of equity and law courts in the US in 1938 when FRCP promulgated.
· Legal Claims: breach of contract; trespass
· Legal Remedies: money damages; ejectment

· Equitable Claims: abate a public nuisance; contract reformation
· Equitable Remedies: specific performance; contract recession; injunctive relief

· Special note on declaratory judgment: didn’t exist in 1791; when it’s sought now, court assesses what kind of relief would be sought if declaratory judgment not available, and then hinge their analysis on that.


7th A Caselaw
Terry (Chaufferurs Local 391 v Terry; 1990) [dispute between union and a member on a DFR claim]
Court splits on how to characterize the issue (breach of contract [legal]; breach of trust [equity] & malpractice [equity]).  Since not purely a “legal” issue, Marshall looks to the remedy sought (backpay, which is usually thought of an as equity remedy when sought from an employer; here suing the union, so same dollar amount is a measure of damages, which is legal).  Brennan would simplify this: if you are seeking money, he says, it’s a legal issue.

Parry’s rule of thumb: presume a jury; if there is anything that looks legal, they are very likely to find a jury right.

Methodology: 
1) Look at issues to see if legal or equitable issue
2) Look at remedy sought
[Case doesn’t really tell us what to do if the tests go in different directions]

Tull v. U.S. (1987) and Feltner v. Columbia (1998) [clean water and copyright cases]
· Both are suits under federal statutes (not “suits at common law”), but there is a jury right created by Congress in a statutory cause of action (doesn’t need to be spelled out in the legislation).

Ross v. Bernhard (1970; shareholder derivative suit)  and Herbert Markman v. Westview (1996; patent law claim)
· Clarified the 7th A test with a functionalist inquiry (is this the kind of thing a jury can do well?).  
· Not clear how strong these would be as precedent.
· Ross: right to jury trial is based on the “nature of the issue” (breach of k and negligence) rather than character of the overall action (shareholder suit would have been in equity in 1791)
· Markman: in 1791 patent infringement claim would have been a legal suit (jury trial).  But court said history unclear about having juries address the issue of “proper construction of a patent document;” decided judges could do this specialized task better, so interpretation of the document would not go to a jury.

Beacon Theatres v. Westover (1959) and Dairy Queen v. Wood (1962)
· Mix of legal and equity issues impacts the order of issues at trial because jury matter must be decided first, so that preclusion does not hamper their fact-finding.  (Even if the legal issues are “incidental” to the equitable ones.)
· Jury goes first and binds the judge, rather than judge going first and binding the jury (violation of 7th A)
· Combining this rule with the Terry case suggests that jury trial will be the practical result for most civil trials.

Non-Article III courts (i.e., Article I courts)
Congress creates other court systems (administrative, military justice, bankruptcy, etc)
Granfinanciera v Nordberg (1989): suit by bankruptcy trustee to void an allegedly fraudulent conveyance from the bankruptcy estate.  Dispute over whether there was a jury right.  SCOTUS held: 
· If you walk into an Art. I court, there may be no jury right (unless Congress created one specifically in the legislation)
· If you are dragged into (sued) in one, you do have a jury right UNLESS the topic is a public right
· Public right: government is a party (ex: military); and other instances (no jury)
· Private right: familiar common-law rights (jury)
· Distinction is elusive
Practice tip: if your client is brought into an Article I court, one avenue to challenge legitimacy is possible jury right.

State courts vary in how they handle these issues.
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Size
In federal court
· Rule 48(a): “at least 6 and no more than 12 members”
· Commentary suggests at least 7, b/c judge may need to excuse someone, and Rule 48(b) requires that at least 6 jury members participate in the verdict
· Constitution does not require a unanimous verdict, but Rule 48(b) states the verdict must be unanimous unless parties agree otherwise
In state courts
· Constitution does not impose a jury trial obligation on states
· State requirements vary for size and whether or not jury must be unanimous
· Oregon: in general, 12 jurors; but only 6 if controversy is < $10k
· ¾ of jury must agree on the verdict  (See ORCivP 56, 59(G)(2))

Selection/Challenging

Population͢͢ → Master Jury List (admin subset of pop) → Jury Array/Venire (people actually called) → 
				Jury Panels/Voir Dire (challenges happen here)→ Jury
Practice tip: Voir dire is a time of advocacy and education of the jury

Two types of challenges: For Cause and Peremptory

For Cause: 
· Questions looking for bias or a predisposition to bias
· When a for cause challenge is rejected, that’s a good reason for a peremptory
Peremptory:
· Traditionally: no explanation needed; now: concern about discriminatory practices by attorneys
· In federal trials, 28 U.S.C. § 1870 allows 3 to each side
· States vary: OR allows 3 in most cases, see ORCivP 57(D)(2)
· JEB v Alabama, 1994 (paternity and child support suit brought against JEB by state of Alabama)
· Batson v. Kentucky (1986) held race not an allowable factor for peremptory challenges (strict scrutiny)
· AL used peremptory challenges to keep men off the jury (thought would favor father, JEB)
· JEB alleged 14th A equal protection clause violation based on sex and SCOTUS agreed (mid-level scrutiny)
· “with the exception of voting, for most citizens the honor and privilege of jury duty is their most significant opportunity to participate in the democratic process”—quoting Powers v. Ohio 
· Injury to juror (civil rights) and to parties’ (espec. Criminal D’s) right to fair trial
· Doctrinal upshot: 
· Impacts state action (can be a criminal D is a state actor; but either way does not apply to civil litigation between private parties).  O’Connor was very focused on this point.
· Equal protection law applies (rational basis; mid-level scrutiny; strict scrutiny) [Courts have since extended rule to apply to ethnicity, but not to age, socioeconomic status, disability.  Split on religion—affiliation is impermissible basis, but belief or activity is not.]
· Baston test mechanics (quoting from p 479)
1) Opponent must establish a prima facie case of discrimination (“totality of relevant facts”)
2) Burden shifts to the proponent of the strike to offer a constitutionally permissible explanation
3) Court must determine if impermissibly discriminatory
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Rule 56(a):  The court shall grant summary judgment if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law.

Rule 56(c):  A party asserting that a fact cannot be or is genuinely disputed must support the assertion by: (A) citing to particular parts of materials in the record . . . or (B) showing that the materials cited do not establish the absence or presence of a genuine dispute, or that an adverse party cannot produce admissible evidence to support the fact.
Purpose of Summary Judgment:
· When parties agree there is no genuine dispute of material fact: case comes down to how the law applies, which is an issue for judge, not jury
· When  one side claims a dispute but cannot back up that claim even after discovery
· Can seek SJ at any time (most commonly after discovery) and can seek it for entire case or just for some claims
· Duelling motions for SJ are not uncommon.  Courts like getting the trial narrowed down to the places where there are disputes about material issues of fact.

Adickes v. Kress (1970)
· Suit for damages from Kress/private actor, based on alleged conspiracy with State actor/police to violate Adickes’ civil rights
· Kress moved for summary judgment pre-trial and won
· HOLDINGS
· Kress failed to carry its burden (as movant) to show an absence of any genuine issue of fact.  It did not rule out the possibility that there was a policeman in the store at the time and that the policeman reached an understanding with the store.  
· Standard for Rule 56 (quoting from FRCP Review Advisory Committee): “Where evidentiary matter in support of the motion does not establish the absence of a genuine issue, summary judgment must be denied even if no opposing evidentiary matter is presented.”  B/c Kress did not meet its burden as movant to prove there was no police officer in the store, Adickes was not required to come forward with opposing affidavits to the contrary.”
· If Kress (moving party) cannot prove the non-existence of an issue of material fact, non-moving party doesn’t have to do anything.

Celotex Corp. v. Catrett (1986)
· Suit for wrongful death from asbestos exposure
· WHO moved for summary judgment
· Under Adickes it should be enough that Celotex did not foreclose (rule out) the issue of exposure (like Kress not being about to foreclose that a policeman might have been present in the store).  But Court shifts a bit and asks more of Cartrett than of Adickes.
· HOLDINGS
· SJ is “mandate[d]” against a party who can’t establish the existence of “an element essential to that party’s case, and on which that party will bear the burden of proof at trial”
· Party seeking SJ “bears the initial responsibility of informing the district court of the basis of its motion,” but it can meet this burden “by ‘showing’ – that is, pointing out to the district court – that there is an absence of evidence to support the nonmoving party’s case”
· If moving party does this, then nonmoving party is obligated to go beyond pleadings and demonstrate that there is a genuine dispute by citing evidence
· Big change from Adickes is the “pointing out” idea: no longer have to provide info that negates P’s claim

Post-Celotex Upshot:
What matters is not so much who the movant is (though that matters), but who bears the burden of proof at trial (what posture each party is in—affirming or defending on the subject of the particular SJ claim).  Plaintiff usually bears the burden of proof, but a defendant can too (such as when cross-claiming against P or when making an affirmative defense).  Affirming parties: moving to get relief on your own claim.  Defending parties: moving to get out from under someone else’s claim.
1) Moving party bears burden of proof at trial (e.g., plaintiff must establish every element of its case) – Movant must cite evidence in the record, because it bears the burden of proof at trial.  Non-movant then must refute, if possible. *Here must support all elements of the claim.*
2) Moving party does not bear the burden of proof at trial (e.g., defendant moves for SJ against plaintiff) — Movant has an initial burden to point to an absence of evidence on at least one element of plaintiff’s claim.  If defendant does that, the SJ burden shifts to the plaintiff to identify something in the record, beyond the pleadings, that supports its claim (refutes that there is an absence).  *Here it is enough to point at a hole in a single element.*

Practice tip: use motion for summary judgment as a way to get the other side (plaintiff, or defendant making a counter-claim or affirmative defense) to have to show you the whole case (preview of their side since they will have SJ burden shift to them and have to show evidence that supports their claim).

Practice tip: we’re looking at Federal summary judgment.  In state courts, particularly in courts with fact-based pleading (such as Oregon) there’s something of a glide-path to trial once pleadings are adequate (harder to get SJ).  Consider this in forum selection.  If a D, and sued in a state court might be more likely to get SJ if you remove to federal court.

Anderson v. Liberty Lobby (1986)
Defamation suit brought against journalist (Anderson) by public personality (Liberty Lobby and its chief)
· At trial, standard of proof for this claim is “clear and convincing”—higher than “preponderance”
· Defendant/Anderson moved for summary judgment and it was granted
· HOLDINGS
· Summary Judgment standard is same as directed verdict (Judgment as a Matter of Law) standard (56(a))
· Directed verdict (JMOL) takes account of standard of proof, so SJ should as well
· Result: P must provide enough fact so the judge can decide whether there is enough for a jury to decide based on clear and convincing standard
· Dissent objects that the holding impermissibly asks trial court to weigh the evidence.  Says standard should be whether P has presented evidence that supports all elements of the claim.
· Impact: Seen as moving toward more permissiveness to SJ

More and more, determinations on SJ motions start to sound like the “plausibility” standards applied to 12(b)(6) motions.  Although judges keep saying they are not weighing evidence (a jury’s role), it’s hard to imagine how they are splicing some of the hairs they do without essentially weighing evidence or deciding what the likely outcome at trial will be.

Remember: if motions for are granted then all well and good (if it’s your side), but if they are dismissed, then you have to go through trial before you can appeal the dismissal of the motion.  No interlocutory appeals on SJ motions (or motions for new trial.

SJ can be granted for claims that are part of a suit, and appeals of those judgments may be allowed under Rule 54 (b).
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Rule 50: Judgment as a matter of law encompasses two things
· JMOL (formerly known as Directed Verdict)—motion made after the party against whom JMOL is sought has presented its case and before submission to the jury
· Renewed motion for JMOL (formerly known as JNOV—judgment non obstante verdicto)—motion made after jury has returned a verdict, but before judgment is entered  (JNOV was a problem under 7th A b/c jury had reviewed evidence; so now we “renew” the earlier JMOL—a “fiction” solution).

Rule 50 core:  Once a party is heard, court may rule against that party as a matter of law if “a reasonable jury would not have a legally sufficient evidentiary basis to find for the party on that issue”
· If court does not grant motion when made, party may renew by filing w/in 28 days after entry of judgment
· This is an appeal issue and suggests courses of action for appellate court
· Court cannot do this sua sponte—must have a motion from a party

Overview of Rule 50:
· Procedure
· D moves for JMOL at close of P’s case
· P moves for JMOL at close of D’s case
· All parties move for JMOL at close of all the evidence (which may be close of D’s case)
** only required to move once, “at any time,” but best practice / default is above
· Court Decision
· Court applies reasonable jury standard and usually denies because of possible waste of resources if reversed (have done all the work of the trial by now, and it would all have to be redone)
· After Verdict
· Loser at trial usually renews JMOL motion w/in 28 days of entry of judgment and usually joins it to a motion for new trial
· Also can raise the issue on appeal

Lavender v. Kurn, 1946 
· Train worker dead of blunt trauma to head; family alleges hit by mail hook, railroad says could have been transient mugger; wallet found empty on a fence post a week later, not near body, but his diamond ring and gold watch were still on the body; family’s math didn’t add up (height of man, plus height of hillock < height of mail hook).
· Jury found railway liable to family/estate; trial court entered JNOV (now JMOL) for railway
· SCOTUS said JNOV was not time to relitigate factual matters—enough in record for jury to come to the verdict they did.  “Only when there is a complete absence of probative facts to support the conclusion reached does a reversible error occur.  But where… there is an evidentiary basis for the jury’s verdict, the jury is free to discard or disbelieve whatever facts are inconsistent with its conclusion.”
· Now: most cases distinguish from Lavender and allow JMOL more broadly (especially after a jury verdict).

[bookmark: _Toc355806571]NEW TRIALS
Rule 59(a): 
(1) Grounds for New Trial. The court may, on motion, grant a new trial on all or some of the issues—and to any party—as follows:
(A) after a jury trial, for any reason for which a new trial has heretofore been granted in an action at law in federal court; or
(B) after a nonjury trial, for any reason for which a rehearing has heretofore been granted in a suit in equity in federal court
· Court can do this sua sponte (59(d)); a party motion does not have to hinge on a prior Rule 50/JMOL motion
· Simpler under 7th A to have another jury look at a case than to ignore a jury verdict

“any reason for which a new trial has heretofore been granted”
· Appears to have a temporal element: reasons why we’ve done it in the past
· Typical reasons:
· Prejudicial error in evidentiary rulings
· Prejudicial error in jury instructions
· Attorney or juror misconduct
· Newly discovered evidence (note this is also a reason to reopen a judgment under Rule 60(b)(2))
· Verdict is legally excessive or inadequate
· Verdict is against the great weight of the evidence

Motion for New Trial: Standard of Review
· Trial Court: (Standard depends on the issue).  Key issue: For weight of the evidence, does trial court have “a definite and firm conviction that a mistake has been committed”? (Wright & Miller) If so, allow new trial.
· Appellate Court applies abuse of discretion standard (issues best left to trial judge; deference to trial court on what they do best—hear evidence; reverse if convinced lower court was clearly wrong)
· De novo standard: no deference, fresh look; issues of law or mixed questions of law and fact
· Abuse of discretion standard: described above
· Clear error standard: typical standard for factual issues; definite and firm conviction that a mistake has been made in a factual matter by the trial court

Dadurian v. Lloyd’s of London, 1986 
· Incredibly suspicious insurance claim on jewelry thefts, jury ruled for insured in 4 special verdicts, trial court denied Lloyd’s motion for a new trial.  Lloyd’s appealed refusal to grant new trial on ground of verdict against the great weight of evidence.  Appellate court ruled:
· Issue of really having owned jewelry is not enough for a new trial
· Issue of lying about the source of the purchase money is enough (claimed he had bank loans to purchase jewels; bank had no such records)
· Got a new trial on the whole kit and caboodle because the issues are so so so intertwined

Alternatives to New Trial
· Remittitur
· Court says to prevailing party, “I’m going to grant a new trial unless you agree to a reduction in damages”
· If P accepts, cannot appeal
· But D can appeal (“I don’t want to pay anything; I want a new trial!”)
· Additur
· Court says to losing party, “I’m going to grant a new trial (perhaps limited to damages) unless you agree to a high amount”
· Unconstitutional in federal courts
· Allowed in many state courts (OR law seems to allow)

PLUS: OTHER WAYS TO CONTROL JURIES 
Book mentions several things that judges do at trial, including:
· rule on admissibility of evidence
· Judge as “gatekeeper”
· Special issues for expert testimony
· Decide how to instruct the jury
· Parties propose instructions
· Most jurisdictions have standard instructions
· Big appeal issue

· Form of verdict: general verdict vs. special verdict
· With special verdict, the jury answers a series of questions
· Good for complex cases and/or cases with multiple defendants

Practice Tip:  Have a punchlist of when to move for things, such as:
· Complaint received—12(b)(6) motion
· Discovery completed (or materially so)—motion for SJ (rule 56)
· Other side has presented its case (“been heard”)—motion for JMOL (rule 50)
· All evidence is in (but not yet submitted to jury)—motion for JMOL
· Jury verdict is unfavorable—Renew motion for JMOL and alternative motion for New Trial
· Jury verdict favorable—move for judgment on the verdict

[bookmark: _Toc355806572]CHOICE OF LAW IN FEDERAL COURT
Choice of law is an issue in every suit!  Many attorneys forget that.

[bookmark: _Toc355806573]HISTORY
Traditional rules apply the law of the place where a critical event happened, even if suing in another place
Modern rules consider the interest (or lack thereof) of the states where critical incidents occurred or where suit might be brought
Upshot: 
· forum courts like to apply their own law
· courts may have different approaches for different types of law (ie, torts claims v contracts might make for different choice of law rules)
· some state statutes govern choice of law
· “horizontal” choice of law means btw states’ laws
· “vertical” means choice of law in a diversity case (Erie doctrine)

Rules of Decision Act (RDA) 28 USC §1652 (Originally adopted 1789; current version here)
“The laws of the several states, except where the Constitution or treaties of the United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the United States, in cases where they apply.”

SWIFT v. TYSON, 1842
· First interpretation of Rules of Decision Act:  
· RDA applies only to state statutory law; in common law cases, federal court should apply the general rule of commercial law – not bound by idiosyncratic state court interpretations of general rules
· Overview:
· Diversity case about payment of a debt
· NY case law would have prevented recovery of the debt
· Prevailing “general” rule (ie, Federal Courts’ common law) would have allowed recovery
· Justice Story says federal court should apply the general rule of commercial law – not bound by idiosyncratic state court
· Some benefits to this ruling: Uniform national rules of for commerce; Supports creation of national economy; Undermines parochialism and bias
· Problems: State courts didn’t pay any attention to this and kept doing their thing; plaintiffs interested in forum shopping—at least in diversity cases where they can (is that fair? In Erie, Brandeis is concerned); compounded inefficiency (what are the rules?)



ERIE RR CO. v. TOMPKINS , 1938 (Assessment of Swift ruling)
· Core Erie Doctrine is the proper interpretation of the RDA (principle of applying state substantive law in diversity cases):
· state statutes and state common law provide the rule of decision in a diversity case 
· “there is no general federal common law” (even though some federal common law remains)
· general principle of applying state substantive law in diversity cases (core idea of Erie)
· Facts: Tompkins walks along the tracks . . . hit by something protruding from train; Sues
· PA law may not allow recovery
· General law allows recovery
· Brandeis (pro-plaintiff; coined phrase “states as laboratories of experimentation” wrote the opinion
· Constitutional problems of Swift: Federal judges appointed for life making decisions to override elected legislators; scope of Federal common law (“general law”) going beyond Article III; Federal courts dictating to States (federalism); if Feds (Congress) wants to regulate, they can, but can’t just delegate full regulation authority to the Federal court system (separation of powers).
· Federal law can still apply in diversity cases if….
· Substantive law: Federal statutes and rules (not common law) may govern; if so, then apply it, per Supremacy Clause and RDA 
· Procedural law (FRCP): resolved in future cases  [Reed concurrence in Erie: “No one doubts federal power over procedure”]

[bookmark: _Toc355806574]APPLYING ERIE
1. Guaranty Trust v. York, 1945 (diversity case, equity case where state statute of limitations bars claim; two cases coming out of 1929 stock market crash)
· SCOTUS said state SOL law must be applied because it “bears on a State-created right vitally and not merely formally or negligibly” by barring claim.  Doesn’t matter if it is a “substantive” or “procedural” law.  
· In a diversity case, the federal court is “in effect, only another court of the state
· So, “the outcome of the litigation in the federal court should be substantially the same”
· Ignore state law only if it “concerns merely the manner and means by which a right to recover . . . is enforced”
· Created the “outcome determinative test”
· Gets messy fast: fed and state differences in deposing expert witnesses; discovery; pleadings; etc.
· Three cases decided the same day in 1949:
i. Ragan v. Merchants Transfer & Warehouse
· When does a case begin for purposes of tolling SOL?
· FRCivP 3: filing a complaint v. State law: service
· Apply state law – avoid different outcome!
ii. Woods v. Interstate Realty
· State law has a “door closing statute” – no lawsuit if don’t register the business
· Apply the state law – avoid different outcome!
iii. Cohen v. Beneficial Indus. Loan Corp.
· State law requires bond for derivative suits; FRCivP 23.1 does not
· Apply state law – avoid different outcome!
2. Byrd v. Blue Ridge Rural Coop., 1958 (workplace injury for worker employed at Blue Ridge through a temporary agency; wanted to sue Blue Ridge in tort, but Blue Ridge said he was limited to statutory compensation benefits)
· Who decides employee’s status for purposes of workman’s comp?
· State law says judge but Employee wants jury
· Outcome determinative?
· Court looks at York (outcome determinative test) and has doubts
· Outcome is not the only consideration
· Need “certainty” or “strong possibility” of a different result
· Don’t just look at state rules; look at the policies behind them – and balance
· No policy behind state rule requiring judge (a mere “form and mode”)
· Impact of state rule on outcome balanced against the interests of the federal system as “an independent system for administering justice” (7th amendment in particular plays a role)
· Where there are “affirmative countervailing considerations, such as the essential characteristics of the federal judicial system (especially the distribution of functions “between judge and jury”?), then balance state and federal interests
· Here, no state policy and strong fed policy: apply fed rule

Meanwhile, FRCP—promulgated 1938 under authority of the Rules Enabling Act—getting swamped by the waves.
Rules Enabling Act, 28 U.S.C. § 2072:
· “The Supreme Court shall have the power to prescribe, by general rules, the forms of process, writs, pleadings, and motions, and the practice and procedure of the district courts of the United States in civil actions” [NOT federal question cases]
· “Such rules shall not abridge, enlarge or modify any substantive right . . . .”

3. Hanna v. Plumer, 1965 (personal injury suit brought in diversity against a decedent’s estate; executor had notice but looking for a technicality to get rid of the suit)
· Service in compliance w/ FRCP 4 v.  in-hand service in compliance with state statute (policy reasons to make sure executor had absolutely certain notice so could discharge fiduciary responsibility).  Is outcome determinative.
· Lower courts applied Ragan (1949) and determined that conflict between state and federal law is substantive, so applied state statute on serving executors
· Supreme Court reverses; sees a “threat to the uniformity of federal procedure”; says lower courts mis-applied Erie and applied the wrong statute (not that Erie was wrong).
· Applies REA to verify that FRCP 4 is allowable (yes, because “it really regulates procedure” and “any substantive impact is “incidental” and does not “abridge, enlarge or modify the rules of decision”)
· Twin aims of Erie (arguably dicta b/c case decided on REA, but still everyone quotes):
i. Discouraging forum shopping
ii. Avoiding inequitable administration of the laws
· Not outcome determinative here b/c “the difference between the two rules would be of scant, if any, relevance to the choice of a forum.”
· Lower court misapplied Erie because it is not the test for “the validity and therefore the applicability” of an FRCP; Erie “has never been invoked to void a Federal Rule” although it has been invoked to limit that application of federal rules (i.e., Ragan and Cohen).  Warren claims those cases simply addressed the scope of the federal rules at issue, found it did not apply, and then used Erie to decide whether to apply state law.
·  “When a situation is covered by one of the Federal Rules, the question facing the court is a far cry from the typical, relatively unguided Erie choice: the court has been instructed to apply the Federal Rule and can refuse to do so only if the Advisory Committee, this Court, and Congress erred in their prima facie judgment that the Rule in question transgresses neither the terms of the Enabling Act nor constitutional restrictions.” (p 560)

SO WHAT DO WE DO? Erie Analysis for Procedural laws (usu., but not always, FRCP):
1. Is there a conflict between state and federal procedural rules?
· Requires interpreting the federal rule – what is its scope?  (Is it broad enough to “control” the issue?)
· Some lower courts seem to use state interests as a reason to interpret federal rules narrowly
· Supreme Court cases seem to split on this
2. If there is a conflict, look to the source of the federal rule
· Apply it if it comes from the Constitution or statute
· Apply the rule if it comes from the FRCP and is valid 
· Valid if the specific rule at issue complies with the constitution and the REA
· Valid if it “really regulates procedure” (Sibbach rule that Scalia likes)
· If there is no constitutional, statutory or FRCP source for the federal rule, then do the twin aims analysis
· This may include balancing state and federal interests (Byrd)

Practice tip: lower courts often “misapply” Hanna 
· Give too much weight to state interests when a federal rule clearly applies
· Wrong?  Inconsistent with Hanna, but courts worry about federalism
· This is an opportunity for litigators!!

MODERN CASES

4. GASPERINI v. CTR FOR THE HUMANITIES, 1996 (journalist shared photo slides of C. America with the Center to include in a licensed video—then it lost them and could not return the 300 originals.  Diversity case.  Jury verdict for journalist very very high--$450K; Center made motion for a new trial based on jury verdict.)
· District court denied motion and Center wanted a NYS law applied that court should review jury verdict for “material deviation from reasonable compensation”.  Appellate circuit agreed and ordered remitter to 100K which journalist refused to accept.  Was this a matter that the Appeals court could review?
· Yes, per SCOTUS (Ginsburg opinion).  This is a federal question influenced by 7th amendment: division of labor among jury, trial judge, and reviewing courts.  A “reason heretofore granted” includes excessive verdicts/judgments.  (Abuse of discretion standard)
· The NY law was both procedural and substantive per Ginsburg.
· Scalia says no, simply procedural, and therefore Rule 59 governs the situation and should be applied.
· If conflict is between state law/policy and Constitution?  Ginsburg: apply both (balancing test)
· Holding: District court ordered to apply the NYS law as a test to see if jury verdict “deviates materially”  Thus Federal district court is doing a practice of jury verdict review that another district would not do (consistent with the essential system of federal courts?  Ginsburg says yes, Scalia and I say no)
· After Gasperini: York and Byrd retain importance and Hanna is less dominant
· Sensitivity (not blindness) to state interests and character and result of litigation

[bookmark: _Toc355806575]DETERMINING STATE LAW
When a diversity action is brought, and Federal court must apply state law, how do they know what the state law is?

Generally, it reviews current state of State caselaw and projects how a state court would apply the law; could include adopting legal trends from other jurisdictions (which does not align with a rigid reading of Erie).  Examples:
· Mississippi was last state to still have a privity requirement for a workplace accident trend; when diversity case brought which required application of Mississippi law, Fed court guessed that Mississippi would move to follow modern trend so got rid of privity requirement.  Later, a when same issue came before a Mississippi court, the state common law rejected the privity requirement.  I.e., the Federal court predicted accurately.)
· Bette Midler sued Ford in diversity action based on California tort law (Ford got her former back-up singer to sing as much like her as possible, creating impression Midler sang the Ford ad jingle).  9th Circuit looked at California common law which prohibited taking a photo of someone, modifying it to look not quite like them and using as an ad.  9th Cir. created a new tort (voice imitation) that does not (still) exist in California law, but which is now available if you sue in Federal Court and get California law applied.  (9th circuit even more out there than California—who’d have thought?)

When the Federal Court guesses wrong (as in DeWeerth when Federal Court assumed that the NYS Courts would not toll the statute of limitations, but in a subsequent unrelated case NYS did exactly that), that is not a ground to reopen the Federal case.  DeWeerth tried to re-open under FRCP 60(b)(6)—not allowed.

Federal Court can also ask a State Court to “certify” the question of law.  Cannot require the State Court to do it, and State Court must have legislative authority to do so (it’s almost an advisory opinion).  Oregon allows Court to certify questions if it wants to:
“The Supreme Court may answer questions of law certified to it by the Supreme Court of the United States, a Court of Appeals of the United States, a United States District Court, a panel of the Bankruptcy Appellate Panel Service or the highest appellate court or the intermediate appellate court of any other state, when requested by the certifying court if there are involved in any proceedings before it questions of law of this state which may be determinative of the cause then pending in the certifying court and as to which it appears to the certifying court there is no controlling precedent in the decisions of the Supreme Court and the intermediate appellate courts of this state.” (ORS 28.200)

[bookmark: _Toc355806576]FEDERAL COMMON LAW
Not the same as Federal General Common Law (which when it existed, pre-Erie, applied to states).  Federal Common 

Fed Common Law applies only in specific circumstances: 
1. to effectuate congressional intent; or
2. where federal rules are necessary to protect uniquely federal interests

No controversy about Federal Common Law existing in these areas:
· common law under court-created causes of action to effectuate the constitution (i.e., sue FBI officers for damages for violating 4th amendment) – but at least there is a source of substantive law
· admiralty and maritime law – again, some textual warrant for this, and can draw on established common law
· at least some foreign relations issues

Test
1. Does a federal interest exist to justify creation of fed common law
2. Is there a conflict between federal interests and operation of state law
3. If there is a conflict, then create federal common law
· To decide the content of federal common law there are two choices:
· Federal judges create it (if there  is a need for uniformity w/in Fed Ct system on this point); or
· Federal judges adopt state rules (if there is a concern about disrupting relationships based on state law)
· Either way, the rule of decision is federal common law
[bookmark: _Toc355806577]PRECLUSION
Claim preclusion has a broader sweep than issue preclusion.  If claim preclusion is present, it includes preclusion of the issues.  BUT, even if preclusion cannot be established for the entire claim, it may be available for the (narrower) point of precluding a particular issue.
[bookmark: _Toc355806578]PRECLUDING CLAIMS (aka “res judicata” and “merger and bar”)
Preclusion is an affirmative defense (use it or lose it!).  File motion under Rule 8(c)(1) res judicata.

History and current rule:
· Traditional (Formal) Rules
· Allowed to split claims for different types of injury (ex.: property damage and personal injury); “primary rights”
· Limited application of claim preclusion/res judicata
· Intermediate Rule
· Must bring all injury claims that derive from a single wrongful act
· Somewhat more expansive view
· Restatement Rule (Current)
· § 24(1), Restatement (Second) of Judgments
· Transaction test: must bring all claims that relate to “all or any part of the transaction, or series of connected transactions, out of which the action arose”
· Most expansive view: bring the claim or lose it forever
· Almost always includes a counterclaim rule: defendant must also bring claims that arise out of the transaction
· Some exceptions to the transaction test
· Agreement by parties
· First court has limited the preclusive reach of its decision
· First court had limited authority (and Plaintiff had no choice of forum)
· First judgment is inconsistent with fundamental fairness
· Special rule for certain continuing or recurring harms (such as repeated failure to pay on a contract)
· Catch-all exception: extraordinary reason to deny preclusion

Elements of claim preclusion:
1) Final judgment
· Claim preclusion attaches when the court enters final judgment
· In some jurisdictions (including federal) this means claim preclusion even while the case is on appeal
2) That is valid
· Did the court have personal and subject matter jurisdiction?
· Does not matter if court screwed up the law (full faith and credit idea)
3) On the merits
· Trend is Restatement rule: ANY judgment against a party except when based on lack of jurisdiction, improper venue or non/mis-joinder
· FRCivP 41(b) – interpreted to mean that the Restatement rule applies in federal court (on the merits unless based on venue, jurisdiction, failure to join indispensable parties)
4) Between the same parties or those in privity with them
· Usually means the same parties
· Exceptions where interests are represented by someone else in a legally significant way (executor, guardian) or where you receive or give rights

Parry’s rules of thumb:
· When deciding what claims to bring, whether as plaintiff or defendant, ASSUME that the Restatement rule applies.  This is because if you do not bring the claim, and the case proceeds to judgment on the merits, the claim will be barred forever.
· If you are certain that a Restatement exception applies or that your jurisdiction has a more relaxed rule, then you can take a more flexible approach.  But remember:
· More expensive, even if second case settles or issue preclusion applies
· Delays complete relief for your client
· Perhaps there is a messy issue relating to one claim that will weaken the package?
· You think damages in 2 cases will be > damages in 1 case?
· Harass or punish the defendant by multiplying litigation? (Remember rules against this)
· Different levels of evidence or statutes of limitation?

[bookmark: _Toc355806579]PRECLUDING ISSUES (aka “collateral estoppel”)
Elements of issue preclusion:
1) Final judgment (same as Claim Preclusion)
2) That is valid (same as Claim Preclusion)
3) On the merits (same as Claim Preclusion)
4) Between the same parties or those in privity with them 
Differences from Claim Preclusion:
4) Issue is the same and was actually litigated/decided
5) Issue was essential to the judgment
IMPORTANT: the issues of (6) against whom and (7) by whom issue preclusion can be used are entirely separate from the question whether issue preclusion is available.
6) Same parties or those in privity with person AGAINST WHOM preclusion is asserted
· Basically: those who were parties in the prior case or those in privity with the prior parties (same as CP)
· A requirement of due process
· Hardy (1982; 1 asbestos company being estopped by trial court from defending self in court based on judgments against other asbestos companies—SCOTUS said no limits and Taylor (2008; 2 amateur aircraft enthusiasts seeking documents from FAA; sued FAA sequentially but not in privity—SCOTUS said claim preclusion can’t bar second suit) rejects the theory of “virtual representation,” which was an idea of efficiency – if the issues were litigated, why relitigate just because not the same party?
· Everyone is entitled to his or her day in court!  (With some exceptions, from Taylor:)
1. Person who agreed to be bound by another person’s litigation
2. If there is a “substantive legal relationship” between successive parties (bailee and bailor; assignee and assignor; preceding and succeeding owners of property)
3. Class actions, suits brought by fiduciaries, guardians, trustees
4. If nonparty “assumed control of litigation” before it was finished, is bound by it
5. Brings suit as a dedicated representative, but may not relitigate through a proxy
6. If a statutory scheme (consistent with due process) prohibits second suit, it is barred
· And note that neither cases was a class action

7) Rules of mutuality to determine BY WHOM preclusion may be asserted
· Mutuality is of estoppel (which is the traditional rule) means that issue preclusion can only be used by someone who was a party (or in privity to a party) in the first case.  Why let someone benefit from litigation who wasn’t a party to it and so couldn’t be hurt by it? (No initial risk, no later protection.)  Some exceptions in cases of vicarious liability (employee, employer sued sequentially by injured patron; employer could invoke in second suit.)  But mutuality is not a due process requirement.
· Clear trend is not to require mutuality (“non-mutual issue preclusion”: preclusion being used by someone who was NOT a party in the earlier case; benefitting from first case) 
· defensive non-mutual issue preclusion is uncontroversial: raising issue preclusion as a defensive tactic even if D wasn’t a party to the original suit (P can’t keep shopping around for Ds on the same issue until they get a hit; D’s get to assert issue preclusion based on previous cases that P lost)
· offensive non-mutual issue preclusion raises issues: raising issue preclusion as a plaintiff’s tactic, even if P wasn’t part of the original suit.  P using D’s previous losses to “score” a hit; D can’t defend self because of previous cases.  Unequal incentives to defend—especially if first case had low $ value and later ones have high $ claims.  Therefore historically not ok to use non-mutual issue preclusion offensively…  
· However, Parklane Hoisery v. Shore 1979 (misleading investor proxy during a merger) created factors for judge to determine if offensive non-mutual suit may be brought: 
1. If person against whom suit is brought had full chance to litigate in first case
2. If person against whom  suit is brought could foresee multiple suits (therefore incentive to litigate very hard in first case)
3. If person by whom suit is brought could not have easily joined in the first case (maybe intervention wasn’t an option; additional P’s can’t wait in the wings to see if it’s worthwhile to sue after the 1st P did)
4. Cannot be inconsistent judgments about the issue in the record—if there are a variety of judgments out there, person by whom the preclusion is used cannot just cherry pick the judgments they want to use.
· NOTE: since this case there has been no weighing or testing or explanation of these factors

Trial courts have broad discretion to determine when issue preclusion should be applied.  Consider:
· Ease of joinder/intervention in first case
· Foreseeability of subsequent suits, incentives to litigate; ability of party against whom preclusion is sought to appeal the original judgment (as a matter of law)
· Risk of inconsistent judgments
· Different procedures (for restraints on full discovery; but note: not judge v. jury trials)
· Different burdens of proof

What kinds of proceedings produce preclusion? Does not have to be a “court”
· Administrative proceedings can support preclusion IF THERE WAS A FULL AND FAIR OPPORTUNITY TO LITIGATE

Full faith and credit issues
· Preclusion requires state courts to recognize judgments by courts out-of-state (Full Faith and Credit Clause; §1738)
· Same requirement for a state decision being considered for preclusive effect by a federal court (§1738 only)
· Federal decision being considered for preclusive effect by a state court: Federal Common Law requires that states give preclusive effect.  (Same for one federal court looking at the decision of another.)
· International cases being considered for preclusive effect?  No FFC, but some statutes require preclusive effect for $ damages judgments; comity considerations.

[bookmark: _Toc355806580]SUPPLEMENTAL JURISDICTION, JOINDERS, COUNTERCLAIMS AND INTERVENTION

[bookmark: _Toc355806581]Jurisdiction
For all joined cases there must be Federal subject matter jurisdiction.  Either: Federal question, diversity (citizenship and amount in controversy), or Supplemental Jurisdiction (§1367).  Always ask these three questions for each claim:
1. Is there a procedural rule that permits joinder?
2. Does the court have SMJ over the joined claim/party? 
· Federal question, diversity (citizenship and amount in controversy), or Supplemental Jurisdiction 
3. Does the court have PJ over the party?  (Consent will qualify; for non-consenting parties need to assess PJ)

Also remember claim preclusion: under Restatement test, must bring all claims that relate to “all or any part of the transaction, or series of connected transactions, out of which the action arose”—don’t want to lose opportunity. Rule 18 does not distinguish between State and Federal claims.  If it meets the Rule 18 Compulsory Counterclaim test (T/O) then it will meet the test for Supplemental Jurisdiction (same case or controversy).

[bookmark: _Toc355806582]Supplemental Jurisdiction (§1367)
Supplemental Jurisdiction gets non-federal question and non-diversity claims into federal court, provided that the original/first case qualified for Federal SMJ.  After that, additional claims (not additional CASES) may come into federal court if they qualify.

Statute is the codification of the rule that came out of United Mine Workers v Gibbs (1966); a case which had 1 real world event giving rise to 2 claims (one Federal labor law (Fed Q) and one state law claim); both P and D were citizens of Tennesse.  In Gibbs SCOTUS determined that if the 2nd claim (state law matter/no diversity of citizenship) could come in since it was party of the same “case or controversy” (Art III).  Test they used in the case for “same case or controversy” was “common nucleus of operative fact” (same real world event).  That phrase is not the statute, so now we say “case or controversy.”  (Gibbs also called this “pendant jurisdiction;” now it’s called “supplemental”.)
· See Reference Materials at end of this outline for more information on nomenclature.  “Same transaction or occurrence” (T/O) is narrower than “Case or Controversy” so it is incorporated in that.

1367(b): “seeking to be joined as a plaintiff” doesn’t matter as much as what role a party is aligned (or re-aligned to) by the court.  Apply 1367(b) after realignment and read the phrase simply “as a plaintiff” (don’t worry about how they tried to intervene).  (This is an open question among Civ Pro professors—but Parry thinks it makes more sense this way.)


Testing a claim under §1367….
· Does §1367(a) GRANT supplemental jurisdiction over this claim? 
· If it meets Gibbs (“same case or controversy”), then “yes” and keep going. (If “no,” stop.)
· Recall for joinder rules: if it meets same T/O test, it will satisfy this “case or controversy” factor
· Does §1367(b) TAKE AWAY supplemental jurisdiction? 
· §1367(b) applies only to Diversity cases: ask did the original case get into Fed Ct originally under Diversity? 
· If no, as with Gibbs (a Fed Q case), then claim gets in (even if it is on the list of excluded types)
· If yes, keep going 
· Is the Plaintiff raising this claim? If “Yes,” see if the claim one of the ones listed in §1367(b). If so, that CLAIM (not the whole original case) IS EXCLUDED.  Note that D bringing a counterclaim or impleader action is NOT a P.

Recall that Court may still decline to exercise Supplemental Jurisdiction (it’s permissive) under §1367(c)
1. Novel or complex state law
2. State claim substantially predominates
3. All original jurisdiction claims have been dismissed
4. In exceptional circumstances there are other compelling reasons for declining
· If one of the §1367(c) factors is present, then can also look at considerations from Gibbs
· Judicial economy
· Convenience
· Fairness to the parties
· Whether all the claims would be expected to be tried together

[bookmark: _Toc355806583]Real Party in Interest (Rule 17)
Only a person with a legitimate claim to have an interest can bring a suit.
· 17(a): Designation of the real party.  Note that a bringing a suit in the name of a “not real” party does not lead to dismissal: there is still an opportunity to join the RPI and proceed with the case (provided it still meets Federal SMJ)
· 17(b): Person must also have the capacity to sue and be sued. Usually means by local law, either domicile (person) or law of state where organized (corporation).  

[bookmark: _Toc355806584]Joinder of Claims (Rule 18)
Joinder does not expand Federal SMJ.
· Plaintiff can build suit by including any claims it wants; doesn’t need to be same transaction or occurrence or anything else, provided that SMJ applies to each claim.

· Defendant can bring counterclaims identified in Rule 13.  Each claim needs to be run through the “Jurisdiction” tests (procedurally permitted, SMJ, PJ).

[bookmark: _Toc355806585]Counterclaim and Crossclaim (Rule 13)
In applying Rule 13, confirm that claim is against an opposing party (13(a) or (b)) OR a coparty (13(g)).  Distinguish between them for each claim.

Rule 13(a): Compulsory Counterclaim
· Claim against an opposing party—i.e. someone who has sued you, (generally D against P)
· File as part of the Answer, not a separate pleading
· To be compulsory must be “one that arises from same transaction or occurrence as P’s claim”
·  Must be asserted in this case (or is lost forever!).  This is the only claim you must assert in the pending case (only claim that is use or lose).
· Leading interpretation here is broad: is there “a logical relationship” between the claims?
· After procedural assessment, must assess SMJ for every counterclaim in Fed Ct; then PJ

Rule 13(b): Permissive Counterclaim
· Does not arise from “same T/O as P’s claim.”
· May assert here but do not have to.
· After procedural assessment, must assess SMJ for every counterclaim in Fed Ct; then PJ

Rule 13(g): Crossclaim
· May assert but do not have to; however, preclusion may have the effect of making crossclaims compulsory.
· “A pleading may state as a crossclaim any claim by one party against a coparty if the claim arises out of the transaction or occurrence that is the subject matter of the original action or of a counterclaim…”
· After procedural assessment, must assess SMJ for every crossclaim in Fed Ct; then PJ


[bookmark: _Toc355806586]Permissive Joinder of Parties (Rule 20)
This rule is a tool for Plaintiffs in shaping their cases.  For example, you could sue everybody, but do you want all the co-plaintiffs?
· 20(a)(1) Coplaintiffs and 20(a)(2) Codefendants: Tests are the same for both:
· “Same T/O”, AND
· Claims raise at least 1 common question of law or fact 
· After procedural assessment, must assess SMJ for every claim in Fed Ct; then PJ

If you are a D and don’t like how the P has joined (or not joined) other D’s, you can
· File a motion under Rule 21 (alleging misjoinder) [Best Choice]
· Seek protective measures under Rule 20(b)
· Seek separate trials under Rule 42(b)

[bookmark: _Toc355806587]Required Joinder of Parties (Rule 19)
P and D already in the case; now looking at a non-party/absentee.

Practicalities:
· Motion to join under Rule 19 is usually a defendant’s motion
· Defendant can move to dismiss under 12(b)(7) – failure to join a party under Rule 19
· Court sua sponte can force joinder
· Requirement of 19(c) has little teeth

Three step process
1. Is Absentee “required”? 19(a)(1).  Three ways to check (each represents a different policy concern):
a. 19(a)(1)(A): w/o Absentee court cannot accord complete relief (policy: avoid multiple litigations)
b. 19(a)(1)(B)(1): Absentee’s interests may be harmed if she is not joined (MOST IMPORTANT; Compare with Rule 24)
c. 19(a)(1)(B)(2): Absentee’s interests may subject Defendant to multiple or inconsistent obligations
	NOTE: PER SCOTUS, JOINT TORT FEASORS ARE NEVER “Required”
	Exam tip: go through all three reasons of why person might be necessary

2. Is joinder feasible?  Need to check: PJ; make sure bringing in will not disrupt diversity/SMJ; venue
	See: 1st sentence of 19(a)(1), and 19(a)(3)

3. If Absentee is required, but joinder is not feasible, should the court “in equity and good conscience” proceed without the absentee or dismiss? See 19(b).  
· Court has a lot of discretion. 
· 4 factors to look at:
· Extent to which judgment rendered without Absentee would hurt their or another’s interest
· Extent to which prejudice could be lessened/avoided by: protective provisions in the judgment; shaping the relief; other means
· Whether judgment rendered without Absentee would be adequate
· Is an adequate remedy avail if case dismissed for non-joinder?  (Per Freer this factor is probably most important; cases rarely dismissed unless there’s another court where P can pursue claim.)
· If must dismiss, then the Absentee can be thought of as an “indispensable” party. (That’s the final result of the analysis, not an assertion up front.)

[bookmark: _Toc355806588]Impleader (Rule 14)
Here the Defendant brings in somebody new; allowed by Owen Equipment v. Kroger.  New person is the Third Party Def (TPD).  TPD allowed because she may be liable to the D for the P’s claim against D.  Almost all of the time, this is an indemnity or contribution.  (Not a cross-claim b/c TPD is not a party.)

· First, P sues D.
· D can implead TPD under 14(a)(1) (D is called “Third Party Plaintiff” here).
· TPD can counterclaim on D (TPP) under 14(a)(2).
· If original P (P) can, sues the TPD under 14(a)(3).
· TPD can also counterclaim on P under 14(a)(2).
· Recall that for every claim and counterclaim, After procedural assessment, must assess SMJ for every claim in Fed Ct; then PJ.

Can also use Rule 42 to consolidate claims with common questions of law or fact.  See also Rules 20(b) and 21 as tools.

[bookmark: _Toc355806589]Intervention (Rule 24)
Here a non-party (absentee) is seeking to bring self into case.  Intervention is accomplished by a motion accompanied by a relevant pleading. Motion must be timely.

If have a general, but not a legal interest, request court’s permission to file an amicus brief.

As with all claims, the intervenor’s claim must meet SMJ (Fed Q, Diversity/Amount in Controversy, or Supplemental Jurisdiction).  Since is voluntary act, there is consent to create PJ.  
· When testing Supplemental Jurisdiction, if the intervenor is “seeking to enter as a P”, that will impact analysis of §1367(b)—TREAT THEM LIKE A PLAINTIFF (even if the court realigns them).

Intervention of Right (Overlaps with Rule 19)
· Rule 24(a)(1): Statutory right, OR
· Rule 24(a)(2): three elements
1. Claim an interest (not just any interest; must relate to the underlying litigation, Alisani Water 2004), AND
2. May be impeded in protecting your interest you are not joined [like Rule 19], UNLESS
3. Existing parties adequately represent that interest [courts almost always know that can’t work well]
· If intervention of right is not granted, can make immediate appeal

Permissive Intervention (Overlaps with Rule 20)
· Rule 24(b): cites “common question of law or fact”—similar but not same as Rule 20 and Rule 42(a).
· More intervention allowed under rule 24 than joinder under Rule 20
· Gov’t officials can intervene permissively
· Courts have lots of discretion (24(b)(3): delay, prejudice, etc.
 

[bookmark: _Toc355806590]INTERPLEADER
Deals with resolving conflicting claims for a single fund of money or a tangible res (thing) that is at dispute.  Stakeholder (in possession of the res) can force all potential claimants (a term of art here) into the suit as a way to avoid successive rounds of litigation.  Purpose is efficiency and avoiding inconsistent results.  Kind of like Impleader (Rule 14(a)) and joinder of necessary parties (Rule 19(a)(1)(B)(ii)).   Stakeholder forces claimants to sue stakeholder and cross-claim against each other.  Two types of action: statutory and rule.

Statutory Interpleader (creates “very powerful” interpleader access per Parry)
· 28 USC § 1335 expressly grants federal SMJ 
· 28 USC § 1397 venue is ok where one claimant resides
· 28 USC § 2361 allows nationwide service of process (although possible a distant claimant could raise a due process issue on this if it were distant enough)
· Minimal diversity among claimants (not between claimants and stakeholder); at least $500 amount

Rule Interpleader (FRCP 22)
· Complete Diversity btw stakeholder and claimants
· SMJ, PJ, and venue: no special rules; same as other cases (apply FRCP)
· Note that where Rule 22 doesn’t allow claim might be able to use Supplemental Jurisdiction to get in (§1367(b) doesn’t exclude Rule 22 claims); Stakeholder sues Claimants against whom she has diversity, then add the non-diverse Claimant.  Argument against this: all claimants are Rule 19 necessary parties and §1367(b) doesn’t allow Rule 19 parties to be brought in through Supplemental Juris.

What Interpleader is NOT:  Interpleader is not a way for an insurance company to prevent suits; scope of interpleader isn’t that wide. 
· In Pan American Fire & Casualty Co. v. Revere, (E.D. La. 1960) the trial court enjoined other parties “from further prosecuting ANY pending suits against plaintiff or its insured on account of the accident described, or from instituting like proceedings before this or any other court” at the behest of one of the insurance companies (tractor trailer head on with a bus). No longer good law.
· State Farm Fire & Casualty v. Tashire (1967) – Supreme Court imposed limits on the scope of interpleader claims.  They are limited to litigation over who gets the stake and are NOT a general “bill of peace” to settle all claims related to the transaction.
· When will it be appropriate to force all litigants into the interpleader action (enjoining other lawsuits)?
· When the litigation is about the stake
· So, injunction must be narrow enough not to prevent other claims

[bookmark: _Toc355806591]CLASS ACTIONS
Consolidate small claims into a single claim large enough to litigate
· Empowers a group of plaintiffs
· Creates efficiency since courts don’t have to re-try the same case each time
· Representative action: attorney is selected for the plaintiff class
· Court makes sure proposed settlement is fair to the class as a whole; ensures communication to the class
· After filing complaint, make motion for court to certify as a class action.  When it certifies the class action, under Rule 23(g), court appoints counsel for the class.
· All class members are bound by the judgment, unless they opted out of a class organized under FRCP 23(b)(3).
· Must meet SMJ: either Federal Question or Diversity.  For citizenship diversity, court looks only at the class representative vs. all defendants (don’t worry about all of the class members) (Supreme Tribe of Ben-Hur 1921).   For amount in controversy, only the representative’s claim must exceed $75K (other class member claims don’t matter for this point)(Exxon mobile v. Allapattah Services 2005; lower claims joined under supplemental jurisdiction).
· Very common that adhesion consumer contracts have a lot of clauses requiring arbitration and prohibiting class action suits.  Lower courts have said these are unconscionable (adhesion element), but SCOTUS says Federal Arbitration Act preempts state common law,

Certification Requirements (there are 7 in total)

“Threshold” requirements (not codified)
1. Adequate Class Definition (who is and isn’t part of the class)
· Provides scope for class, an up-front interest for both P and D
· Class definition must be precise, objective (ex.: not based on state of mind), and presently ascertainable
· Can’t have a definition that turns on the merits (“everyone who was hurt by Company X” – need to be objective
· Goals of notice to class members and distribution of judgment cannot be achieved without a good definition
2. Case must be a Live Controversy, (i.e., not a moot issue)
· Basic Article III requirement
3. Representative has to be a member of the Class
· Could not have a lawyer being the class representative
FRCP 23(a) requirements
4. Numerosity 
· Class has to be so numerous as to make the joinder impractical
· Patrykus  (50 victims, 2 named) the reasoning was stigma – but that is not how the rule is satisfied; there are cases with as few as 13 or 40 members 
5. Commonality
· Walmart v. Dukes (1.5M members in 3400 stores; de-centralized decision making re wages and promotions left to subjective standard of store manager; disparate impact claim)
· Scalia relied entirely on a law review article in denying the class cert (so much for looking at the text, or if it were ambiguous, the commentary for clarification.).
· “Commonality requires the plaintiff to demonstrate that the class members ‘have suffered the same injury.’  This does not mean that they have all suffered a violation of the same provision of law…. The common contention, moreover, must be of such a nature that it is capable of classwide resolution—which means that determination of its truth or falsity will resolve an issue that is central to the validity of each one of the claims in one stroke.”  (Here: answers to individual claims may be different for different class members, so not all resolved in “one stroke.”)
· MAJOR CHANGE in the role of statistical evidence to establish commonality.
6. Typicality: Class representatives have to be typical of the class, that is, have claims similar to those of the other class members, since only theirs are going to trial and need to serve as a sample of the class
7. Adequacy of Representations [applies to the lawyers and to the representatives themselves]
· Black v. Rhome-Poulnec: Defendant is concerned about quality of class reps (they didn’t seem to know things they should—lawyers hadn’t educated them).  Perhaps goal to throw the case back a few steps (if new reps had to be found), but also a “legitimate concern” (per Klonoff) b/c if P’s lose (based on lousy reps) everyone in class can get out of the judgment (for lack of adequacy), and sue D again 
· This order (to make sure reps know what is going on—education and remediation) puts incentives on attorney to take responsibility – consequence would be sanction, contempt of court

There are 4 Major Types of Class Actions (FRCP 23 (b)).  Case must slot into one of them.
1. FRCP 23(b)(1)(A):  protects D from inconsistent adjudication (conflicting court orders) [mandatory class—Ps can’t opt out, uncommonly used]
2. FRCP 23(b)(1)(B) : protects class members from inconsistency (ex.: 1 pot of money and claims brought one at a time; early claims get it all and later claims get none) [mandatory class, uncommonly used]
3. FRCP 23(b)(2): seeking declaratory or injunctive relief [mandatory class]
· Walmart : Advisory committee notes mention a predominance (i.e. you can tuck money damages in) but Court held (9-0 on this section) that having no opt-out clause on a $ damages claim is a violation of due process (bound by the damages claim, but claims precluded for compensatory damages)
· Unclear since Walmart if any claim for $ can be certified under this section 
· This has “devastated employment discrimination claims” – b/c you can’t bring back pay now
4. FRCP 23(b)(3): Opt-out class – notice and option to get out; “common questions of law or fact”; most damages claims brought here [this is not a mandatory class; called a “damages class”]
· Predominance – 2 parts
· Individual issues have to be outweighed by the common issues
· Class action has to be superior to other ways of handling the case
· In a class action under this section the court MUST give individual notice to all members reasonably identifiable (notice of pendency).  Representative has to pay for this.
· 23(c)(2)(B) covers what information must be included; very Important is the opt-out provision.
· Hydrogen Peroxide Antitrust case: Judges have to apply a “definitive test” (go into facts) before certifying the class.  Almost a mini-trial on the merits (taking and presenting evidence); expenses of discovery and testimony.  [Another recent case Comcast was thrown out of class action based on factual mini-trial]

[bookmark: _Toc355806592]APPEALS
FRCP meets due process at the trial level (transparent treatment of facts and legal issues; testing of them at trial).  There is no constitutional right to appeal (it’s created by statute, although Art III §2 says Sup Ct has appellate juris and Congress can create lower courts—implies an appeals process at least for some things).  

Why have appeals at all?
· Advantages: legal accuracy, error correction, justice?, greater sense of justice?, uniformity
· Disadvantages:  time, money, burden, highlights the inadequacies of trial court (probs. for their morale? Creates lesser sense of justice?)

Sources: Art III §2; 28 USC §1291 (empowers appellate circuits to review district courts)
· Fed Rules Appellate Procedure Rule 4(a): file appeal w/in 30 days of judgment or order entered (cannot be waived or extended—it’s jurisdictional).  (60 days if US is a party; additional 14 days to cross-appeal).
· District court decision is implemented in the meantime unless court grants stay delaying judgment (a losing D may have to post bond for the judgment as part of the stay). (FRCP 62 and FRAP 8)
· Lots of cases settle on appeal—both sides have heard the best the other has to offer and can assess if they are likely to do well at appeal, plus the cost of appeal deters (admin process, time, money)

Final Judgment Rule: Appeal can only be taken against a “Final Judgment”: goal is to avoid piecemeal litigation
· Final Judgment is a judgment that “ends the litigation on the merits and leaves nothing for the court to do but execute judgment.” Catlin v. U.S. (1945)
· Ask yourself: after making this order, does the trial judge have anything left to do on the merits of this case? If, Yes it’s not final; if No, it is final
· But some variation…. If court does not specifically rule on all claims (ex.: Parallel litigation in federal and state court: Fed court stays decision pending state result, or  district court remands entire case to state court:  THERE IS NOT a ruling on the merits of any claim)
· But, since the case is over in federal court (even without judgment on the merits), some cases say a decision is a final judgment if it “effectively ends” the case
Collateral Order Doctrine creates an “exception” of sorts to the Final Judgment Rule.  An “interlocutory” ruling is one that is not final (suggests that FJR prohibits appeal) but interlocutory appeals are allowed in some cases (but they are generally disfavored).  NOTE: Court says this is not an “exception to the FJR” but a “practical construction” of it.  AKA: Cohen rule
· First case: Cohen v. Beneficial Industrial Loan Corp (1949) (district court didn’t require plaintiff shareholder to post bond on a derivative action, even though state law required [also an Erie case, but not important here].  Decision that bond was not required qualified as a final order and interlocutory appeal allowed. A  narrow exception to FJR, allows appeal on a decision that:
1. finally determines claims of right separable from and collateral to rights asserted in the action,
2. is too important to be denied review, AND
3. is too independent of the cause itself to require that appellate consideration be deferred until the whole case is adjudicated

· Current formulation (USE THIS), from Cunningham v. Hamilton County (1999) (sanction order case; plaintiff’s attorney didn’t comply with sanction orders, etc.; was removed from case b/c was a material witness (!) and sanctioned; wanted interlocutory appeal on sanctions since she was no longer part of the larger case). NOTE: application of this test is more than just three checkmarks; need to make judge feel good about allowing the appeal.  BOTTOM LINE: IT IS VERY HARD TO MEET THIS TEST
1. Decisions that are conclusive (final)
· There will be no further proceedings on this issue in the district court – the issue has been decided (Note that finality does NOT turn on whether the order is directed at someone who is not a party)
2. That resolve important questions separate from the merits (separable and important)
· Cases are treated as categories (not on a case-by-case review of the facts)
· Separable: Sanction orders involve assessing lawyer conduct, which may get into the merits Thomas writes that sanction orders are often inextricably linked up with the merits of the action.  [Here: sanction cases treated as a category (no interlocutory): date of deposition was basis for the sanction, although date was not tied up in the merits.]
· Important: Cohen:  “too important to be denied review” (DEC 1994: constitutional and statutory rights “are hardly trivial”)
3. Effectively unreviewable on appeal from the final judgment in the underlying action (unreviewable)
· Non-parties typically allowed review b/c hard for non-party to keep track of when the case ends (what if a settlement ensues?)
· Sanction order – not against a party; used to punish non-compliance with (final) court orders
· But attorney is in a different position: an identity of interests (and on-going ethical obligations to former client)
· In contrast contempt orders are usually seen as collateral (intended to force compliance with (final) court orders)

· Some other categories of potentially allowable interlocutory appeals
· Orders against non-parties may qualify
· Immunity: Rulings on sovereign claims qualify for immediate appeal; that is not the case for rulings on liability immunity (no immediate appeal on those)
· Sovereign immunity (I shouldn’t even be called to the courthouse): absolute (legislator, judge or prosecutor); qualified (everyone else) [These suits don’t come up very often.]
· Immunity from liability/judgment (I shouldn’t have to pay) may exist by statute or contract, but not immediately appealable; instead, this is a defense raised in litigation
· Stay of federal proceedings: court has suggested both final judgment and reviewable collateral order (when there is a stay b/c of a parallel proceeding in state court, there’s a pretty good chance can get a an immediate appeal of the federal stay)
· Fee issues (Cohen and the question of if bond should be posted; or if can’t afford filing fee)
· Categories created by statutes or rules:
· §1292(a)(1)  for injunctions
· “[T]he courts of appeals shall have jurisdiction from [i]nterlocutory orders of the district courts . . . granting, continuing, modifying, refusing or dissolving injunctions, or refusing to dissolve or modify injunctions”
· §1292(b) certification for controlling Qs of law
· “When a district judge, in making in a civil action an order not otherwise appealable under this section, shall be of the opinion that such order involves a controlling question of law as to which there is substantial ground for difference of opinion and that an immediate appeal from the order may materially advance the ultimate termination of the litigation, he shall so state in writing in such order. The Court of Appeals . . . thereupon, in its discretion, permit an appeal to be taken from such order, if application is made to it within ten days after the entry of the order . . . .”  [Note: appeal does not stay District Court proceedings; must get a stay.]
· FRCivP 23(f) for class certification decisions
· FRCivP 54(b) for partial SJ: Final judgment as to a claim or claims, or as to a party or parties, even though other claims and parties remain in the case
· “When an action presents more than one claim for relief—whether as a claim, counterclaim, crossclaim, or third-party claim—or when multiple parties are involved, the court may direct entry of a final judgment as to one or more, but fewer than all, claims or parties only if the court expressly determines that there is no just reason for delay.”
· There is “more than one claim for relief” if the possible recoveries are “more than one in number and not mutually exclusive” or “when the facts give rise to more than one legal right or cause of action.”  Not just 1 claim (for personal injury) w/ 2 theories (negligence, strict liability). 
· Writ of Mandamus (rare; available for breach of duty or “usurpation” of power by District Ct; must petition Court of Appeals for the writ)

[bookmark: _Toc355806593]ALTERNATIVES TO LITIGATION
Ultimate Goal is resolution of the claim in some fashion, always in the context of zealous advocacy for the client

Resolving a case outside Litigation (good in the aggregate if as many cases as can settle as soon as possible)
· Alternate Dispute Resolution (judge acting as a case manager—moving cases through)
· May run concurrently with litigation (particularly as jurisdictions encourage it instead of trial)
· Thus, settlement conversations happen alongside the litigation (insight to other side, but they have it to)
· A lot of mediations fail BUT it is confidential – cannot bring up discussions in subsequent litigation (unless one side makes a new admission of material fact)
· Arbitration is fully outside of court, but courts enforce judgments (under Federal Arbitration Act; which SCOTUS says pre-empts state common law on the unconscionably of arbitration clauses in adhesion contracts)
· American Arbitration Association (“we understand you and your business!”)
· Has its own expenses (can be equivalent to discovery)



[bookmark: _Toc355806594]REFERENCE MATERIALS

[bookmark: _Toc355806595]Definitions about whether things are related enough to be joined or connected
“Case or Controversy” is the codification (in the supplemental jurisdiction statute) of the “common nucleus of operative fact.”  Don’t use the phrase “common nucleus” anymore.
· “Case or Controversy” is the Constitutional language, so it represents the maximum allowable range to join cases, parties, etc.

“Same Trans or Occurrence” is the statutory language; its scope must fit within the Constitutional language.   Scope may be a bit smaller (we don’t know based on caselaw yet).  
· Test for all joinder rules
· In the joinder rules, cases, etc. we may see variant articulations of what “transaction or occurrence” means, but they are all in harmony, mean the same thing.
· Safe Example: R.2d. of Judgments §24 (“all claims that related to all or part of the transaction or series of connected transactions”
· The Moore test, “any logical relationship” is at the fringe—at or across the outer boundary of “transaction or occurrence.” 
· Factors that go to “same transaction or occurrence” include: commonality of time or space;  origin of issues; common motivations of the parties; is a convenient unit for trial purposes;  if comports  with the expectations of the parties in a business transaction (that they are the same transaction)

“Common Question of Law and Fact” is a way to link the joinder rules to class actions and permissive interventions and some of the other fringe rules where maybe we want to have these other people joined together.
· “Common question of law and fact “reaches a little bit further than “same transaction or occurrence (but can’t be outside “case or controversy”— since that would be unconstitutional).


GRAPHIC: Scope of sweep; how broadly can we join/combine the parties.

	
	Constitutional test (“case or controversy” is the maximum allowable range/scope)

	Pink
	Pink is the “benchmark” from joinder rules: “same transaction or occurrence”

	Red 
	Red is the “common question of law or fact” that is a bit larger than the “same transaction or occurrence”





[bookmark: _Toc355806596]Erie overview
The Erie and Hanna Doctrines: Determining the Law that Applies in Diversity Cases (underlined text marks Rachel’s additions to Parry’s document)
1) State statutes and state common law provide the rule of decision in a diversity case (Erie and Rules of Decision Act)
·  Rules of Decision Act (RDA) 28 USC §1652 (Originally adopted 1789; current version here): “The laws of the several states, except where the Constitution or treaties of the United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the United States, in cases where they apply.”
a) no general federal common law (even though some federal common law remains)
b) general principle of applying state substantive law (i.e., the law that provides the rule of decision; the remedy or Cause of Action) in diversity cases (core idea)
· Analyze state statute here (is it substantive or procedural?)
· “Outcome determinative” is one way to think about whether a law is substantial or procedural, but not the only way

2) Federal law provides a variety of rules for the conduct of litigation (procedural).  
· Ask: Is there a Federal Rule on point for this case? 
· If not, apply state law.  
· If so, ASK Is there a conflict?  
· Requires interpreting the federal rule – what is its scope?  (Is it broad enough to “control” the issue?) 
· Some lower courts seem to use state interests as a reason to interpret federal rules narrowly, but Supreme Court cases seem to split on this 

· If no conflict, apply federal rules….
a) federal laws or rules apply if no conflict with state law (Walker v. Armco, CB p. 565)
1) federal laws or rules must be valid, as discussed below
2) state law may also apply (Erie/Hanna/twin aims analysis – see Walker v. Armco)
· The TWIN AIMS are: Discouraging forum shopping, and, Avoiding inequitable administration of the laws
3) determining whether there is a conflict requires interpretation of state and federal rules, and courts may consider the underlying state policies when they interpret the scope of the federal rule (Gasperini)

· If there is a conflict….
b) if there is a conflict, must look to the source of the federal rule
i) apply the federal rule if it comes from the Constitution or a statute (Stewart v. Ricoh)
· federal courts are supposed to follow federal statutes and const (separation of powers), and federal const and laws trump state law (Supremacy Clause)
· fed statute (1) must actually apply to the case and (2) must be constitutional
· statutes allow a “softer” test of procedurality than FRCPs; no substantive impact assessment from Rules Enabling Act
· if the statute really regulates procedure, then it is almost certainly valid under necessary and proper clause analysis; if it does not regulate procedure, it may still be constitutional (for example, under the commerce clause)

ii) apply the federal rule if it comes from the Federal Rules of Civil or Appellate Procedure and it is valid under the Rules Enabling Act and the Constitution (Hanna/Burlington; CB p. 565)
(1) rule complies with REA if it is clearly procedural or if it is rationally capable of being classified as procedural or substantive.  
· Would comply with REA if “it really regulates procedure” and “any substantive impact is “incidental” and does not “abridge, enlarge or modify the rules of decision.”
· Statutes of Limitations might well infringe too much on substantive rights (no clear case).
· In Shady Grove, 4 justices said that if was “arguably procedural”, the rule was valid under REA (per Freer)
(2) clearly substantive rules are invalid – test is whether the rule infringes too much on substantive rights; incidental impact on substantive rights is allowed

iii) if the federal rule is judge-made (not from a statute or rule), then ask whether the conflict creates a “material” difference in character or result of litigation as defined by Hanna’s twin aims analysis
(1) If applying the rule would be consistent with the twin aims, then apply the federal rule because no Erie concern (Chambers v. NASCO)
(2) If applying the rule would be inconsistent with the twin aims, then apply the state rule unless the federal interest trumps the state law; balance state and federal interests (Byrd)
· Is there a policy behind the state rule (or is a mere “form and mode”)?
· Impact of state rule on outcome balanced against the interests of the federal system as “an independent system for administering justice” (7th amendment in particular played a role in Byrd)
· Where there are “affirmative countervailing considerations, such as the essential characteristics of the federal judicial system (especially the distribution of functions “between judge and jury”?), then balance state and federal interests



[bookmark: _Toc355806597]Joinder of claim or party questions to go through
Always ask these three questions for each claim (take the claims one by one):
1. Is there a procedural rule that permits joinder?
2. Does the court have SMJ over the joined claim/party? 
· Federal question, diversity (citizenship and amount in controversy), or Supplemental Jurisdiction 
3. Does the court have PJ over the party?  (Consent will qualify; for non-consenting parties need to assess PJ)

Also remember claim preclusion: under Restatement test, must bring all claims that relate to “all or any part of the transaction, or series of connected transactions, out of which the action arose”—don’t want to lose opportunity. Rule 18 does not distinguish between State and Federal claims.  If it meets the Rule 18 Compulsory Counterclaim test (T/O) then it will meet the test for Supplemental Jurisdiction (same case or controversy).




[bookmark: _Toc355806598]Rule Chart
Exam Tip for All Rules:  Go through them step by step, checking off each element!  You know how to do this—just slow down and do it!

	Issue
	Rules

	Jury Trial
	Rule 38 (cases filed in Federal court): Jury trial right must be preserved/invoked or is lost; serve jury demand on opposing party (and file with the court) within 14 days after the pleading.   38, 

	
	Rule 39(b): court may allow jury even if not filed timely

	
	Rule 81(c)(3): Governs jury invocation for cases filed in state court and removed to Federal court

	
	Rule 48(a): “at least 6 and no more than 12 members”

	
	Rule 48(b): requires that at least 6 jury members participate in the verdict; verdict must be unanimous unless parties agree otherwise

	Summary Judgment
	Rule 56(a):  The court shall grant summary judgment if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law.

	
	Rule 56(c):  A party asserting that a fact cannot be or is genuinely disputed must support the assertion by: (A) citing to particular parts of materials in the record . . . or (B) showing that the materials cited do not establish the absence or presence of a genuine dispute, or that an adverse party cannot produce admissible evidence to support the fact

	
	Rule 54 (b): If SJ granted for claims that are part of a suit, appeals of those judgments may be allowed

	Getting out of Jury Verdict
	Rule 50: Judgment as a matter of law (initial and renewed; formerly Directed Verdict and JNOV)

	
	Rule 59(a): Grounds for New Trial. The court may, on motion, grant a new trial on all or some of the issues—and to any party—as follows:
(A) after a jury trial, for any reason for which a new trial has heretofore been granted in an action at law in federal court; or
(B) after a nonjury trial, for any reason for which a rehearing has heretofore been granted in a suit in equity in federal court

	
	Rule 59(d): Court may grant new trial sua sponte

	Interpleader
	Rule 22: Rule Interpleader (compare with statutory interpleader under §1335)

	Class Actions
	Rule 23: Must meet rule criteria (23(a)), and slot into one of the types of class actions (23(b)), AND meet the non-codified threshold requirements (not included in the rule; they are Adequate Class Definition, Live Controversy, Representative is a Member of the Class). 

	Real Party in Interest
	Rule 17: Right person must bring the suit

	Joinder
	Rule 18:  Joinder of claims

	
	Rule 19: Required Joinder of parties

	
	Rule 20: Permissive Joinder of parties

	
	Rule 21: Misjoinder

	
	Rule 14: Impleader

	
	Rule 24: Intervention (compare “by right” with rule 19; “permissive” with rule 20)

	
	Rule 42: Consolidation, Separation of Trials

	Cross and counter claims
	[bookmark: _GoBack]Rule 13: Cross and counter claims (D responds to P; D sues co-parties); Compulsory Counterclaims



Major topics in the course which had a strong (perhaps exclusive) non-Rule jurisprudence:
· Right to a Jury; Jury Composition
· Choice of Law: Erie Doctrine, Determination of State Law; Federal Common Law
· Preclusion
· Supplemental Jurisdiction
· Appeals (Final Judgment Rule, Collateral Order Doctrine)
· Alternatives to Litigation
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