 I. XIV Amendment

 A. Due Process

 i. Question is definition of liberty.

 a) What is the source of the right

 b) What is the scope of the right

 B. Privileges and Immunities Clause

 i. essentially nullified by the Slaughterhouse cases

 a) Only applies to travel

 ii. all privileges and immunities covered through liberty in DP clause

 iii. What P&I?

 a) protection by government

 b) to possess & acquire property

 c) to pursue and obtain safety and happiness

 d) to pursue careers

 C. 2nd Amendment

 i. Right to bear arms

 ii. DC v Heller

 iii. McDonald v Chicago

 a) asking whether right to bear arms is “fundamental to ordered liberty”

1) Intent of the framers?

2) Has the interest been protected throughout history?

 D. Liberty is always two-sided

 i. right of one to carry a gun vs right of other to feel safe

 II. Equal Protection

 A. Almost all laws make a group, and regulate that group

 i. all about determining how much power gov't has to classify

 B. Similarly situated people should be treated similarly

 C. Analysis:

 i. What is the classification created?

 a) Facially discriminatory – classification exists on face of the law

 b) Discriminatory in fact – facially neutral law that has a discriminatory impact and purpose

 ii. What is the appropriate level of scrutiny?

 iii. Does the Gov't action meet the level of scrutiny?

 D. Levels of scrutiny:

 i. Strict (SS): 

 a) Race, National Origin, Religion, Citizenship (sometimes)

 b) Gov't bears burden to prove that classification is necessary to achieve a compelling gov't interest.

 c) Means must be the least restrictive alternative

1) gov't must make a positive showing of this

 ii. Intermediate (IS): 

 a) Gender, Non-marital children

 b) Gov't bears burden to prove that class is substantially related to an important gov't interest

 iii. Rational Basis (RBR): 

 a) Age, everything else

 b) burden on Π. Class need only be rationally related to legit government interest

 c) extremely deferential to the gov't

 E. Ends/Means

 i. Must analyze both the ends, what is the government trying to accomplish

 a) AND the means, how well does the class support the gov'ts goals. 

 F. Over/underinclusiveness

 i. always check for both

 ii. more important as you increase the level of scrutiny

 iii. Smokejumpers

 a) only male?

1) overinclusive because some males would not be capable

2) underinclusive because some females would be

 iv. Overinclusiveness often tied to stereotyping
 III. Rational Basis Review

 A. Classification must be rationally related to a legitimate government interest
 B. Rational is extremely deferential standard

 C. Legitimate interests:

 i. protecting safety

 ii. public health

 iii. public morals

 iv. economic policy

 v. social goals

 vi. virtually any goal that isn't forbidden by the Constitution
 vii. Doesn't have to be the actual goal, just any goal the gov't lawyer can conceive that would be legitimate. 
 D. Romer v Evans (landlord discrimination of homosexuals)

 i. purports to be RBR but gov't loses

 a) one of the few cases gov't loses on RBR

 ii. Means/ends analysis

 a) Gov't purpose is to 

1) remove preferential treatment

2) protect religious liberty of landlords

3) limited money and would prefer to fight racial disc.

 b) Means taken far too broad 

1) disallowed any statute to ever be made which might equalize homosexuals

2) and would require constitutional change to ever change it

 c) No real connection b/w law and goals

 iii. Goal of law is purely animus towards homosexuals

 E. Beazer (methadone users discriminated in hiring)

 i. methadone use bears some relationship to quality of employee

 a) overinclusive – some methadone users would be fine employees

 b) underinclusive – some non-methadone users are shitty employees

 ii. but a rational relationship is enough to support such laws

 a) doesn't have to be the best rule, just a good rule

 F. Cleburne - Rational Basis with Teeth
 i. Applied challenge

 a) town law says no mentally handicapped group homes in certain area. 

 ii. Arguing that “mentally handicapped” group should be quasi-suspect

 a) history of discrimination

 b) lack of political power

 c) immutable characteristic

 iii. Town concerns:

 a) negative attitudes of townsfolk (unacceptable)

 b) Safety purposes (land in flood plain)

1) good purpose

 iv. Means? 

 a) Rule doesn't apply to old folks home, where safety concerns just as apparent
 b) to apply it to one group, but not another similarly situated group, is irrational

1) thus fails RBR

 IV. Strict Scrutiny (Race or National Origin)

 A. Law must be necessary to protect a compelling gov't interest
 B. Suspect criteria requires strict scrutiny

 i. Classifications based on Race or National Origin
 ii. Looking for:

 a) immutable characteristic

 b) long history of discrimination

 c) lack of political power

 d) irrelevancy of trait

 C. Two means of creating a class (does not apply just to racial classes):

 i. Facially – on the face of the statute

 ii. Facially neutral

 a) for law to reach heightened scrutiny must show:

1) Discriminatory Impact
2) Discriminatory Intent
· look at sequence of events

· legislative history

· historical context

· Awareness of discriminatory effect not enough

· must be because of, not in spite of

· but if shown, this is enough on it's own

· Testimony

· easier to show intent with individuals

· especially if discretion involved (Yinwo – laundry licenses)
 D. Analysis:

 i. What are the ends purported?

 ii. What are the means to reach that end?
 a) How well will the means achieve the end?

 b) Are there less restrictive means available?

 E. Korematsu (Japanese detention centers during WWII)

 i. Gov't interest – National Security

 ii. Necessary? 

 a) other means the gov't could have taken

 b) but gov't argues otherwise
 c) deference given b/c of national security
 iii. Means?

 a) grossly overinclusive – not all japanese were saboteurs

 b) grossly underinclusive – other groups (like Germans) were not rounded up.

 F. Loving (miscegenation illegal)

 i. Claim is that it isn't racial class b/c it affects all races equally so RBR
 ii. But, selection by race is the important thing
 iii. Strict Scrutiny

 a) purpose is animus towards blacks

 b) not intermarriage of any kind, just between whites and blacks.

 c) unacceptable purpose

 G. Adoption hypo

 i. What if a law was passed that adopted children could only be placed with parents of the same race? 

 a) facially discriminatory, so SS

 b) Ends?

1) What if there were studies that kids did better in school? 

· Government must prove more than correlation

· needs direct causation

 c) Means? 

1) Race is not the only means to achieve such a goal

2) Race used as proxy for success

 H. Plessy v Ferguson (separate but equal; separate train cars)

 i. Anti-canon of Supreme Court law

 ii. Upheld law because no one was kept from the train, just given separate cars

 iii. Claims 14th amend was not meant to abolish all societal distinctions, just government support of those classifications. 
 iv. Based on Anti-discrimination – 14th is all about color-blindness

 a) can't have facially discriminatory laws
 v. Harlan's dissent:

 a) True purpose is to keep blacks from whites, not vice versa

 b) Constitution cannot be used to create caste system
 c) Antisubordination principle – not just about facial aspects of law, or benefits of decision. Purpose of Constitution is to keep subordination from occurring
 d) Constitution is color-blind – race should never be a factor

 I. Brown v Board of Ed (integrated schools cases)

 i. Looking to historical practices, it is impossible to tell how framer's or history felt about integrated public schools

 a) the whole institution was so new that legislative history could never be dispositive

 ii. Antisubordination principle

 a) Purpose of Constitution (especially the 14th Amend) is to not allow a caste system

 b) Separate was never actually equal

 c) Schools were worse, had less funding, worse teachers, etc. 

 iii. Stigma

 a) When stigma is sanctioned by the gov't it creates an especially powerful message

1) must ensure that the gov't does not send such a message to a racial group

 J. Johnson v CA

 i. prison rule to segregate inmates for 60 days

 a) usually gets RBR b/c of unique situation; defer to warden

 ii. But , equal protection so important, it gets strict scrutiny

 a) End? To prevent gang-related violence

 b) Means? Must show:

1) segregation is the only means to prevent violence

· must show this method works

· and other methods don't

2) Here they had records of the prisoner's affiliations

· could use these to determine who should not be housed with whom

 iii. Government just using race and proxy for gang membership, and gang membership as proxy for violence

 iv. Differentiated from Turner, where prisoner rights were compared against penological interests

 a) stated that the right not to be discriminated against on skin color is not something that necessarily needs to be compromised for the sake of prison administration

 K. WA v Davis

 i. Facially neutral laws w/ disc. impact only get RBR, unless it can be shown that there was disc. intent then they get SS

 ii. Need intent or would cover too many laws

 a) many laws have disparate impacts due to other factors

 L. McCleskey (can stats showing more black men end up on death row be a factor?)

 i. statistics may show a discriminatory impact in the imposition of death penalty

 ii. But for facially neutral laws, must show discriminatory intent. 

 iii. Also unable to show that the legislature impermissibly allowed the statute to stay in effect

 a) Would need to show that they kept the discriminatory statute at least in part because of its disparate impact on blacks. 

 V. How is discriminatory purpose proven?

 A. Personal Admin v Feeney

 i. Veterans must be considered before non-veterans

 ii. Facially neutral, but has disparate impact on women

 iii. Gov't would have to know that it would have such an impact
 iv. But must be because of, not just in spite of
 B. Arlington Heights
 i. decision not to rezone an area would disparately impact minorities

 ii. Ct. says to look at:

 a) historical background

 b) departures from the normal procedural sequenc

 c) substantive departures

1) if the evidence shows that factors normally important to decision maker were not considered

 iii. Once it has been shown that race was a motivating factor, burden shifts to the gov't to rebut that presumption

 a) extremely high bar

 b) must show that law would have been enacted despite the factor

 C. Batson challenges (peremptory strikes)

 i. Δ must show prima-facie case of discrimination

 ii. Π must then offer race-neutral reasons for each perem. strike

 iii. trial court decides whether the race-neutral explanation is enough

 VI. Schools

 A. Brown II

 i. Is it enough for states to merely repeal laws that are based on race/unconstitutional?

 ii. No, States must actively work to remove past racial discrimination

 iii. What do schools need to do?

 a) School comes up with a plan

 b) Ct determines if they're acting in good faith

 c) Ct guided by principles of equity

 d) Personal interest is admission

 e) May call for elimination of obstacles

 f) Schools must make prompt and reasonable start

 g) Cts may grant add'l time

 h) Burden rests on Δs to prove it is acting in good faith

 i) Cts may consider a number of factors in determining good faith

 j) Cts retain jrdx during transition

 k) Must act with “all deliberate speed”

 B. Parents Involved v Seattle

 i. Broad power to fashion rule to make schools appear as if segregation has never occurred

 ii. Had to show all of the above qualities

 a) ct had right to accept, reject, and tweak

 iii. Race is the factor used, not one among many factors

 iv. Two different plans here:

 a) Seattle: the school used a series of tie-breakers to determine who got into schools 

1) one of the tie-breakers was race, to reach a proper racial density at the schools

2) had to be within 10% points of 41% white/59% nonwhite

 b) Kentucky: school had to maintain between 15-50% black population

 v. Two compelling gov't reasons in schools:

 a) remedying the effects of past intentional discrimination

 b) interest in diversity in higher education

 vi. As for remedying the effects:

 a) the means were not narrowly tailored

 b) resulted in weird situations (50/50 white/asian balanced, while 25% each of black/white/hispanic/asian unbalanced)

 vii. As for interest in diversity

 a) Grutter held to its facts. Only higher education matters

 viii. Plus schools never showed they had tried any other methods

 a) narrow tailoring requires good-faith consideration of race-neutral alternatives

 C. De Jure vs De Facto

 i. De jure – with the force of law

 a) if schools are segregated by law

 b) or become segregated through gerrymandering

 ii. de facto – in fact

 a) if no evidence of gov't action in separating the schools, no state action to complain of

 b) Could result from:

1) housing

2) economy

3) employment

4) historical patterns
 D. Grutter (factors to determine who gets in to college – critical mass)
 i. University uses race as just one amongst a lot of factors for admission

 a) but aim for a general percentage of minority students (crit. mass)

 b) considers diverse student body compelling interest

1) ct defers to university that it is a compelling gov't interest

· not really SS

 ii. Race as a factor?

 a) must be part of an individual holistic assessment

 b) must have good faith consideration of race neutral means

 c) 25 years and it should be phased out

 iii. Breyer says that Brown stood for desegregation. Schools should be given deference in how best to teach children
 iv. Diversity in higher education is a compelling gov't purpose to survive strict scrutiny
 v. important that all of the students were accepted on the merits, then in deciding who to actually extend offers to, race was a factor

 vi. Large range of actual % of minority students shows it isn't a quota

 vii. Plurality rejects that racial integration is a compelling purpose

 a) say it is racial balancing

 b) And no proof that racial balancing helps anything

 E. Gratz (points system)

 i. problem was that race was pretty much dispositive

 a) gave a 50 point boost on a hundred point scale
 F. Fisher 
 i. race one of many factors

 ii. must put on showing that there is no race-neutral means to accomplish goal
 G. Croson (Affirmative Action)
 i. Strict Scrutiny applies to AA

 a) can never be sure, but must be suspicious of racial categories

 b) But majority is disadvantaging itself

 c) doesn't matter, still suspect

 ii. Ends? remedying discrimination

 iii. in order for the government to remedy discrimination, they must prove that they have had a hand in that discrimination

 a) gov't can't act to remedy unless they have explicitly and directly discriminated

 b) if they cannot do this, then they have no compelling gov't purpose to remedy it

 iv. Important that included in the minority group were American Indians and Inuit run groups, who probably had never lived in Richmond, much less been discriminated against.

 H. DOT hypo

 i. Disc. found in hiring practices at DOTs generally

 ii. Local chapter wants to change their hiring practice

 a) must show that they actively participated in discrimination at their locale. 

1) No constitutional justification to remedy disc. that wasn't participated in

 b) Must put on strong showing of disc. 

1) Would have to show how many applied and were capable vs how many were hired. 

2) Important how many there were in the area generally

3) and that they had given good bids (capable of work, low bid, etc)

4) Would have to show significant disparity

 I. Only two compelling gov't interests to uphold racial classifications

 i. Diversity in Higher Education (Grutter)

 ii. Remeding discrimination when gov't has been active participant (Croson)

 a) Some dispute over whether passive participant is justification

 J. Means? 

 i. Quotas are terrible

 ii. must be tied to a particular problem

 iii. must try race neutral measures first. 
 K. Color-blind is the predominant theory for Affirmative Action cases
 VII. Gender (Intermediate Scrutiny)
 A. Craig v Boren

 i. creates intermediate scrutiny for women
 B. Law must be substantially related to an important gov't interest
 i. mushy standard, sometimes applied like RBR, sometimes much stronger

 C. Stereotypes?

 i. must be careful to check if it is a social construct or an actual difference

 a) Craig v Boren: men can't purchase til 21, women allowed at 18

1) some evidence men drive drunk more

2) but weak correlation, too tenuous a fit

3) stereotyping that men take more risks

 D. Frontiero (women can't claim husband as dependent for increased pay purposes)

 i. unconstitutional, but no holding as to the level of scrutiny

 E. VMI (single sex schools)

 i. School asserted interests in:

 a) diversity in educational opportunities

1) but didn't show proof

 b) Preserving the method of education

1) no evidence that including women would disrupt their program

2) only evidence was stereotypes

 ii. Goal not tied to gender

 a) more based on personality predilections rather than male or female

 b) Male as proxy for preparedness/willingness for that education

 iii. Must look for “exceedingly persuasive justification”
 a) don't just treat it as RBR
 F. Case Study 2
 G. Biological differences?

 i. Women kept from jobs to protect reproductive health

 a) End is fine

 b) Means doesn't account for women who don't want kids or are infertile

 ii. Difficult for courts to decided which biological differences warrant different treatment
 iii. Importance is in figuring out whether it is based on an actual difference or merely a perceived difference
 iv. Gedulgig – pregnancy (insurance case)

 a) Pregnancy is not a gender-based characteristic

1) pregnant v non-pregnant

2) Pregnancy Protection Act enacted to make it a protected characteristic

 b) Valid gender disc must be solely gender based

 c) Legit interest in preserving a sulf-sustaining insurance program

1) means substantially related to that goal

· paying for pregnancy related things too expensive

 d) Dissent says it is targeting a trait that only women have

 e) Essentially overruled by the Pregnancy Discrimination Act
 H. Gender Classifications based on Role Stereotypes

 i. Orr v Orr (alimony only goes to women, never to men)

 a) Using womanhood as proxy for monetary need

 b) Harms men who aren't primary breadwinners

 c) Gender neutral means to accomplish the goals

 ii. Hogan (male wants in to all female nursing school)

 a) Fails on legitimate gov't purpose test

1) State claiming need to make up for past disc. to women

· but no showing that women ever had problems getting ahead in nursing

· nursing historically a woman's job, so nothing to remedy

 b) Fails on substantial relationship test

1) men are already auditing classes there

· must not be too damaging to have men in the classroom atmosphere
 c) Single-gender education cannot be justified as an end in and of itself
 iii. Michael M – sex/capacity to become pregnant (statutory rape case)

 a) More stereotypical

 b) very deferential to the states

1) claims it is equalizing the deterrents

2) men can't get pregnant

 c) Treating it like rational basis review (instead of interm. scrut)
 d) But upholds at least somewhat based on a stereotype

 I. Classification benefiting women due to Biological differences

 i. Nguyen – pregnancy, childbirth, motherhood (immigrants)

 a) question is whether immigrant children get citizenship

1) depends on whether mother or father is citizen

 b) presumes that women are biologically attached

 J. Gender Hypo 2

 i. Only require the mother to approve of adoption if child born out of wedlock?

 a) Ends is fine – promoting efficient adoption process

 b) Means is troublesome

1) better ways to exclude father's who aren't in the child's life

 VIII. Citizenship (sometimes strict scrutiny)

 A. Discrete and insular minority with no access to the political process

 B. Whether they get strict depends on if looking at social welfare, health-based exclusions

 i. government is not allowed to keep economic resources just for citizens
 C. Foley
 i. Government is allowed to take citizenship into account if it is political, governmental

 a) voting

 b) politics

 c) police

1) has the discretion to execute laws

 d) NOT 

1) ministerial functions

 ii. Administrative and State decisions subject to SS

 a) Fed Gov't decisions subject to RBR

 IX. Sexual Orientation
 A. Windsor (DOMA case)
 i. Says the law undermines state recognition of same-sex marriage

 a) DOMA applies to hundreds of laws which prescribe benefits based on marital status

 ii. based on animus

 a) only purpose of law is to make people unequal

 iii. Uses RBR with teeth

 X. Substantive Due Process

 A. Liberty Clause of XIV

 i. Ct incorporated most of the protections of Bill of Rights into XIV

 B. Laws themselves must be reasonable and justifiable

 i. allows for incorporation of natural law

 ii. potential for common law rights to be constitutionalized

 iii. judicial determination of protected rights

 C. Whether a law survives depends largely on the level of scrutiny
 D. Lochner (Baker Case)

 i. anti-canon of constitutional law

 ii. determined that law limiting hours of work for bakers was unconstitutional as messing with the freedom of contract

 E. Analysis: 

 i. Identify the liberty interest at stake

 a) is it a fundamental right? 

1) Has this interest generally been protected by laws and society in the past? TRADITION!

2) Is the right so deeply rooted as to be deemed fundamental?

3) Watch how broadly or narrowly this can be defined

· can be dispositive of the case

 ii. Is it burdened? 

 iii. If burdensome, then strict scrutiny applies

 F. Right to Marry?

 i. Zablocki

 a) folks with illegitimate children could not get married without paying past child support

 b) Question is how burdensome is this

1) no question that right to marry is a fundamental right

 c) Analysis:

1) Is there a class (yes, parents who cannot pay child support)

2) Does the class burden a fundamental right?

· yes, marriage

3) Is the burden substantial?

· yes, may make marriage impossible for some people

4) So strict scrutiny applies

· What is the government's interest

· welfare of children, compelling gov't interest

· Is the means the most narrowly tailored means?

· no, could use the existing criminal and civil sanctions

· overinclusive, marrying might help some families meet obligations

· underinclusive, nothing preventing men from incurring more support obligs.

 ii. Michael H (question of child's paternity)

 a) Law presumes person married to mother is father unless rebutted within two years

 b) Liberty interest at stake?

1) Majority asks: “has an adulterous biological fathers right to be the legal father to a child born into and existing and still valid marriage always been protected?” 

· obviously not

2) Dissent asks: “has the right to have a relationship with your biological child generally been protected?”

3) Way the question is asked, answers it.

 G. Reproductive Rights

 i. Skinner (3 strikes and criminals get sterilized)

 a) Liberty interest?

1) in procreation

 b) Burdened?

1) obviously

 c) Strict scrutiny

1) Government interest?

· prevention of criminal tendencies being passed on?

2) Narrowly tailored?

· no, statute would not sterilize people who committed larceny, but would those who robbed. 

· no indication that one is genetically inheritable, while other isn't.

 ii. Taxes on second child?

 a) Liberty interest in Skinner could be read as

1) right to procreate as you please OR

2) right not to be forcibly sterilized

 iii. Griswold (no contraceptives available as applied to married couples)

 a) Liberty interest – choice of when to procreate

 b) burdened by lack of contraceptives

 c) state's purpose to prevent extra-marital relations?

 d) court looks backwards and says that the police could never enforce this law without breaching rights to privacy. 

 iv. Eisenstadt

 a) Marriage is just two individual people with rights

 b) Individuals have the right to be free of unwarranted governmental intrusion into such private matters as to whether to have children or not. 

 c) Expands the right to privacy

 v. Roe v Wade

 a) Fundamental right? 

1) deeply rooted in history?

· Depends what right

· Abortion – maybe

· free to choose whether or not to have a child - yes
 b) Texas is arguing that the unborn child is a person, should also have rights

1) not arguing that they have an interest in protecting the child, but that the child has rights of it's own, all the rights of a citizen.

2) Ct. says that Texas can't define life so as to completely bar abortion

3) Created a three tier system

· 1st trimester – no regs (choice left to woman and dr.)

· 2nd tri – regs regarding maternal health only

· 3rd tri. - regs regarding fetal life (as long as no risk of harm to woman)

4) The differences are important, they just don't become relevant until later in preg.

 c) Example: Drs must have admitting privileges w/in 30 miles

1) As applie to first tri – unconstitutional

· no regs

2) As applied to second tri? Strict scrutiny applies

· is it necessary to protect maternal health?

· would have to show facts showing it protects health

· Then ask if it is narrowly tailored

 d) Ex: Waiting periods?

1) No go for 1st and 2nd

2) Not related to maternal health

 vi. Planned Parenthood v Casey

 a) Moves the argument away from the privacy right (where SS applies) and moves it to liberty interest (where there is no jurisprudence)

 b) Largely overrules Roe

1) Eliminates Strict Scrutiny

2) Replaced with whether it places an undue burden on the woman

3) Changes burden of proof from gov't to mother

4) Eliminates trimester approach

 c) Undue Burden Test

1) Look to see if law is rationally related to government interest

2) Burden on Π to prove it is an undue burden

· is there a high likelihood that a woman would not be free to exercise her choice

3) Look to who would be most impacted by the law

· the poorest, furthest away, etc. 

4) 24 hr waiting period? 

· rationally related to legit state interest in prenatal life

· Not a substantial obstacle

5) Spousal notification?

· related to legit state interest

· Obstacle?

· for women in abusive relationships, effectively bans

 vii. Partial Birth Abortions

 a) Analysis:

1) right to choose prior to viability

2) right of state to limit abortion post viability

3) recognition of state's interest in maternal health and prenatal life
 b) Carhart II
 c) Flipped law around

1) Void for vagueness

2) Undue Burden – for failure to include health exception

3) Undue Burden – for ban on method of previability abortion

 d) Essentially uses RBR

1) passes that, so then look for undue burden

 e) If medical uncertainty, then left for legislature to decide.

 f) Changed undue burden test dynamic

1) looks at the majority of women

· the minority most affected by the law must pose an as-applied challenge

 viii. Funding for Abortions?

 a) No funding for abortions unless risk to life

1) upheld because not stopping individual, just not promoting it

 H. Right to refuse treatment

 i. Cruzan

 a) Scalia tries to define as right to commit suicide

1) Others view it as the right of individual to determine their own medical treatment

 b) There is a common law right to refuse treatment

1) This is a constitutional liberty interest

2) but not considered a fundamental right

· not sure level of scrutiny applicable

 c) Miss. requires clear and convincing evidence to remove treatment

1) argument that this substantially burdens the patient's const. interest

 d) Strict Scrutiny?

1) Question is whether requiring c&c evidence is necessary for the compelling state interest in protecting indiv. life.

 e) RBR?

1) Certainly defeats rational basis review

2) This won majority, but still open question

 ii. WA v Glucksberg (right to physician assisted suicide)

 a) Again depends on the formulation

1) right to commit suicide v right to die with dignity

 b) Probably not

1) argument that the doctor is actively adding something, as opposed to honoring patients wishes to refuse treatment

 I. Sodomy?

 i. Lawrence v Texas 

 a) law only criminalized sodomy for same-sex couples

 b) struck down on DP grounds

 c) Framed as a constitutional right to personal intimate relationships

1) does not declare it a fundamental right, so doesn't apply SS

2) Instead frames it with a form of heightened scrutiny, or RBR w teeth

 d) Overrules Bowers

1) Animosity is never a legit state interest

2) historical evidence was exaggerated

· last 50 years most important. 

3) Casey and Romer eroded validity of Bowers

 XI. Voting?

 A. No right to vote per se for Pres

 i. up to states to decide how to get electoral votes

 B. But once the right has been given, it cannot be changed or abridged in violation of EP

 C. 3 general issues:

 i. Access

 ii. Dilution

 iii. Apportionment

 D. Poll taxes:

 i. Harper v VA

 a) Fed law states no poll taxes in fed elections

 b) VA institutes poll tax to defray costs

 c) Focus on Group most likely to be harmed

1) severely poor would be discouraged from voting

 d) State interest of gaining money is irrelevant to person's ability to intelligently vote
 E. Voting is a fundamental right!
 i.  look to the burden on the right, the justification, and the means



 a) if burden severe, SS

 b) if not, RBR

 F. Crawford (Voter ID)

 i. Burdensome? 

 a) to get id is free, but supporting documentation is not

 b) plus travel time and costs to get id or visit clerk

 ii. Debate over who the relevant group is (most people v most affected)

 a) and the extent of the burden on either group

 iii. Facial challenge here

 a) must be NO situation in which it would be constitutional

 iv. State interest?

 a) voter fraud and voter confidence

1) but no evidence of these in this case

2) Regardless majority believed the state (applies RBR to most people)

 G. Vote dilution

 i. 1 person gets 1 vote

 ii. Districting used for:

 a) minority protection

 b) political reasons

 c) rural/urban boundaries

 iii. must keep it pretty close to 1:1 while taking into account these concerns

 iv. Bush v Gore

 a) differing methods of counting votes gives different votes different weight

1) lack of standards mean different weights

2) machines make standard mistakes (humans massively fallible) 

 b) If lack of standard is what's important, one would expect a remand

1) however court determines there's not enough time for that. 

 XII. First Amendment

Congress shall make no law abridging the freedom of speech

 A. Questions arise with “speech” and “abridge”

 B. Content based v Content Neutral

 i. content-based is scrutinized more closely

 a) must be careful not to let government dictate views

 b) viewpoint discrimination considered the worst

 ii. Content-based

 a) Looked at it their own separate little boxes

 b) three tiers

 iii. Content neutral

 a) look at time, place, and manner as the extent of limitations

 b) gets intermediate scrutiny

 C. Content based speech

 i. 3 tiers

 a) Highly protected speech (strict scrutiny)

1) Political speech

2) artistic speech

 b) Lesser protected speech (intermediate scrutiny)

1) commercial speech

2) offensive speech

· both of these are less central to the concerns of the first amendment

· less likely to be chilled by regulation

 c) Unprotected speech (Rational basis review)

1) Incitement speech

2) True Threats

3) Obscenity

4) Fighting words

5) Child Porn

 ii. Can be difficult to draw the lines between obscenity and art

 iii. Very strong presumption against any viewpoint regulation

 iv. Turner v FCC

 a) Cable providers must reserve some portion of their channels for local broadcasts

1) would be promoting local channels, so not content neutral

2) but making sure content doesn't get unneutral

 v. Vagueness and overbreadth doctrines

 a) means of invalidating statutes facially on 1st amendment grounds

 b) Overbroad statutes can exert a chilling effect

1) Π can bring case in support of rights of another

· violative of normal standing rules

· Π gets fined/arrested, can still bring claim, even if their speech would not be protected by 1st

 c) Vagueness doctrine – reasonable personal of normal intelligence must be able to discern what is required of the text

 d) Ex. Being annoying in public against the law

1) vague – what exactly is against the law

2) overbroad – would most assuredly cover some speech that would be protected

 vi. Obscenity

 a) Ephraim County – Ordinance aimed at strip club banned all live entertainment

1) massively overbroad
 vii. True Threats
 viii. Incitement

 a) Depends on:

1) words used

· interesting area, b/c seemingly simple mundane words can be used to manipulate

· different words can incite in different contexts

2) context

3) intent

· this element makes sure normal speech isn't chilled

4) consequences

· can be a deciding factor (at least to the extent that consequences determine likelihood of prosecution)

 b) Question is whether the speech is likely to bring about imminent evil or there is intent to bring about an evil

1) Intent and imminence becoming more important
 c) Abrams, Whitney
 d) Risk Formula Approach (Dennis)

1) Gravity of the potential evil X probability of it occurring
2) Overrules Whitney
 e) Brandenberg

1) Context and Imminence become most important

2) State can punish advocacy of even immoral illegal acts only if the speaker intends to incite imminent lawless action and imminent lawless action results

3) Very speech protective

4) Question still how much probabilityXgravity relate for imminence finding

 f) Holder

1) Congress made it illegal to give any support to terrorist groups

2) Can give speeches in support

· but can't give any direct advice, training, etc.

3) Should be strict scrutiny under a Brandenberg as a content based restriction

4) But the court doesn't do this at all

 g) VA v Black

1) Can't ban all cross-burnings

2) too overbroad

3) Requires the intent to intimidate to limit the overbreadth of the statute. 

 ix. Fighting Words

 a) RAV (cross burning)

1) St. Louis took a subset of fighting words, racism, and regulated that subset differently

2) Content based restriction 

· subject to strict scrutiny

 b) Virginia v Black

1) Looked at cross burning under “true threat” rubric

· would require “intent to intimidate” in statute to keep it from being overbroad

2) Court determines the ban is a blanket ban on cross burnings, regardless of motive

3) Dissent says it is content based

· instills fear of bodily harm (reason true threat is unprotected)

· de minimis value to society

4) must establish intent

· can't just have the speech itself be the basis for intent

 x. Subsets?

 a) does the subset go to the reason the speech is unprotected?

 b) or find that the restriction is somehow not content-based

 xi. Obscenity

 a) All about sex, violence is not obscene

1) Pornography doesn't fall w/in obscenity

 b) Moral concerns are the basis

 c) Generally a case-by-case “I'll know it when I see it determination”

 d) Miller Test

1) Whether an average person, jury standard, would find it appeals to a prurient interest”

· Community standard

· prurient – material that tends to excite sexual thoughts

· take the work as a whole

2) Whether the work displays, depicts, or describes in a patently offensive way sexual conduct

· As defined by statute

3) Whether the work, as a whole, lacks literary, artistic, political or scientific value

 e) This is the only realm where moral justification is adequate to limit 1st Amendment

 f) Internet?

1) some communities say it depends on the community standards where uploaded, others where downloaded

 xii. Child Porn

 a) Ferber

1) settled issue using SS, due to the harm to children

· Compelling purpose to protect children

· Only means to protect children is by making it illegal. 

2) by making it illegal, hopefully will reduce the harm to children, shut down the industry

3) Must be real harm to children, not adults that look young or CGI

 b) Carved out an exception. 

 xiii. Animal Cruelty

 a) Stevens

1) Not protected

2) Tries to analogize to child porn

· as in the only way to stop the cruelty is to make distributing it illegal

3) But ct doesn't want to add new forms of unprotected speech

· worried about overbreadth

· Statute could potentially cover hunting videos

 xiv. Violent Video Games

 a) No longstanding tradition, so statute receives strict scrutiny

 b) Government interest in protecting children exists

 c) But means is over and underinclusive

1) overinclusive – it covers parents who don't care what their children play

2) underinclusive – doesn't cover books, music, videos, etc. 

 d) Bright-line rule between violence and obscenity. 

 D. Commercial Speech

 i. Central Hudson

 a) 4 part test

1) Is it lawful and not misleading?

2) Is the asserted governmental interest substantial?

3) If both inquiries are postive, does the regulation directly advance gov't goal?

4) Is the regulation not more extensive than necessary?

 ii. Lorrilard (no cig ads within 1000' of school (effective ban in Boston))

 a) Relationship between advertising and supply and demand

 b) Full bans are never narrowly tailored

 c) 4 part Hudson?

1) Yes

2) Keep kids from cigs is substantial, so Yes

3) Product ads stimulate demand so Yes

4) But full ban is not narrowly tailored

 E. Freedom of Association

 i. Not specifically in the 1st Amend. but seen as encompassed within it

 ii. Analysis

 a) Does organization engage in some expressive activity?

 b) Would inclusion of the excluded group affect that message?

1) This largely determines the outcome

 iii. Boy Scouts v Dale

 a) Court says BS does engage in expressive activity

1) That message is the promotion of morals

2) But Court should have relied on the BS materials

 b) Determines that inclusion of homosexuals would affect that message

1) no discussion of how this is so.

 F. Suppression of info?

 i. Cannot suppress the release of information

 ii. but can give penalties for publication

 iii. Depends on whether it is a prior or post restraint

 iv. Prior restraint

 a) Two forms of prior restraint

1) licensing system

· must be clearly content neutral

· no discretion allowed

2) Court orders

 b) To use prior restraint government must show:

1) direct, immediate threat to national security

· must be real, concrete, imminent, predictable harm

· troop movements, names of covert operatives

 XIII. Symbolic Speech

 A. Analysis:

 i. Intent to express message?

 ii. Viewer must conceive that some message is being conveyed

 a) viewer doesn't have to know what the message is

 iii. Is Government's interference with the speech content neutral?

 a) for safety, healthy concerns

 b) If yes, Intermediate scrutiny

· is it substantially related to an important government interest

 c) If no, Strict Scrutiny

 B. Obrien (draft card burning)

 i. Burning is definitely an intent to convey a message

 ii. A viewer would conceive a message was being conveyed

 iii. Government interference content-neutral

 a) they don't care why your burning your card, just that it's damaged. 

 b) Intermediate scrut

1) Yes substantially related to important gov't interest

 C. TX v Johnson (flag burning)

 i. Yes intent

 ii. Yes outside observer

 iii. Criminalization of desecration of a venerated object that offends

 a) Content based

 b) Strict Scrutiny

1) Government interest: to protect integrity of flag

· not valid interest

· government can't just suppress it because they don't like the message

 D. Buckley v Valeo

 i. Money is the same as political expression

 a) Pure Speech

 b) Not Symbolic speech

 ii. Difference is between campaign contributions and campaign expenditures

 a) Contributions – what you receive from another person

1) allowed to be limited

2) by contributing anything, you are saying “I like this person” 

· amount of money doesn't take away from that simple message

3) Limitations help stop “quid pro quo” corruption

 b) Expenditures

1) What you spend of your own money

2) not allowed to be limited

3) directly limits the quantity of your speech

 E. Citizens United

 i. Law prohibits corporate independent expenditures

 ii. Majority treats it as a pure ban on speech

 a) no difference between corporate and personal speech

 b) Says PACs are too troublesome

 c) Perceived corruption isn't enough to uphold these limitations

 d) Can only limit quid pro quo corruption

 XIV. Public Forum Doctrine

 A. Where/when can you speak?

 B. 3 tiers

 i. Traditional Public Forum

 a) Sidewalks, streets, parks

 b) Strict scrutiny applies to content restrictions

 c) Reasonable time/place/manner restrictions allowed

 d) Krishna v Lee

1) Airports do not fall into trad. pub. forum cat. 

2) No tradition, government acquiescence

 e) Look at:

1) actual use

2) compatibility

· can people be allowed full rights without interfering with others?

3) Gov't intent

· did gov't acquiesce in public use?

 ii. Designated Public forum

 a) Where government opens up a forum for a specific purpose (think student forums)

1) Outside groups do not have to be allowed to speak

2) content restrictions are ok if reasonable

3) NO viewpoint discrimination

 iii. Non Public Forum

 a) Government doesn't have to open up all areas for free speech

 b) Specifically army bases

 C. Pres. at downtown hotel?

 i. Could move the protesters from front of hotel

 a) safety concerns for president

 ii. but move them all the way around back?

 a) probably not narrowly tailored

 D. No political leaflets in front of polling place?

 i. “political” makes it content restrictive

 ii. if it was any leaflet, might be acceptable

 a) still a question, because it would really only be affecting political speech

 E. McCullen v Coakley (abortion clinic buffer zone)

 i. Law would have a disproportionate impact on abortion related speech

 a) but law is written content-neutrally, so ok as content neutral

 ii. But not narrowly tailored

 a) Would ban pretty much all speech within the buffer zone

1) vastly overinclusive

 b) law should just limit harassment

 iii. buffer zones are complete ban, so subject to strict scrutiny

 XV. Religion

 A. Tension between Establishment & Free Exercise Clauses

 i. gov't protection of free exercise can start to look like establishment

 B. Beliefs and conduct differently under these clauses

 i. Court won't question a person's religious beliefs, but will see if their conduct

 C. Smith

 i. If law is facially neutral and generally applicable, there is no free exercise challenge

 a) pretty much reads the Free Exercise Clause out of the Const

 b) Still would have Equal Protection claims

 ii. Says that these claims should be left to the legislative arena

 a) but then the majority gets special treatment

1) Wine vs Peyote

· blanket bans on both would be acceptable

· but the wine is more likely to get overturned as it has Christian uses

 D. Hobby Lobby

 i. Says ther is a connection b/w religious beliefs of the owner of a closely held for-profit corporation and the corporation itself

 a) essentially allows closely held corps to have religious beliefs

 ii. Ct. relies on RFRA to not pay attention to Smith

 XVI. Establishment

 A. What is the role of government in regulating or dealing w religion

 B. 3 Main areas

 i. Display of religious symbols on gov't protperty

 ii. Gov't involvement in public prayer

 iii. Govt money in regards to religion

 C. 3 Main tests (Know what cases represent what tests)

 i. Lemon Test

 a) Must have secular purpose

 b) Effect of gov't involvement must not advance or inhibit religion

 c) No excessive entanglement

 ii. Coercion Test

 a) Only thing that matters is whether the gov't is actively forcing the individual to participate in religious activities

 iii.  Endorsement Test

 a) Look to whether what the gov't does is endorsing religion

 b) Would a reasonable person perceive the gov't was endorsing a religion

 D. 3 Main views:

 i. Separationists

 a) Want a strict boundary between religion and state

 b) Uses Lemon Test

 ii. Accommodationists

 a) Think it is fine as long as no coercion

 b) Use the Coercion Test

 iii. Neutrals

 a) Just don't want active endorsement of religion

 b) Use the Endorsement test

 E. Reindeer rule

 i. If you add reindeers to a holiday display, it tends to enhance the secular purpose and reduce the overall religious message . 

 ii. Context is very important in these situations

 F. McCreary

 i. Third attorney tried to ask court to forget all that happened before, ct wouldn't bite

 ii. 10 Commandments is clearly a religious symbol

 iii. If endorsement of religion is the purpose of the display that is unconstitutional

 a) here it was meant to show that 10 Comm were the basis for KY law

 iv. Dissent says that tradition shows its ok for gov't to support monotheism

 v. There are the votes on the bench to overturn McCreary
 a) But still good law
 G. Town of Greece

 i. Court has essentially made an exception for legislative prayer

 a) Says there is a secular purpose to make it a solemn event

 ii. As long as no active discrimination doesn't matter that it's Christian. 

 iii. It is technically open to everyone

 iv. Adults are not easily coerced into religion

 a) looking at reasonable person who is familiar with the constitutional doctrine and the long history of prayer before gov't meetings. Would that person think it was coercive

 v. To judge what prayers could or could not be performed would be even more involvement in religion than to just let it happen. 

 vi. No obligation for gov't to reach out

 a) just can't discriminate

 vii. Dissent says that it's coercive, because people who are there to get business done may feel the need to participate to appease the council members

 H. School Vouchers

 i. Giving money to individuals who then spend it at religious places is ok

 a) any money flowing directly from gov't to religious organization is problematic

 ii. Must be:

 a) a neutral program, 

 b) with a secular purpose, and 

 c) some private choice involved

1) must be a true choice

 iii. For the majority, the fact that parents could always choose the public school made it a secular choice

 iv. The minority felt that the question should just be the schools available to spend the voucher on

 a) If 95% of the private schools are religious, then once the 5% secular schools get filled up, there will be no choice but for the remainder of the parents to choose a religious school

 b) Majority says they don't have to choose the school, can go to public school

Equal Protection & Due Process Analysis:

Identify the category

 I. Strict Scrutiny applies to:

 A. Race

 i. Compelling Purposes?

 a) Diversity in Higher Education

 b) To remedy past discrimination

 B. National Origin

 C. Fundamental Rights
 i. Analysis: 

 a) Identify the liberty interest at stake

1) is it a fundamental right? 

· Has this interest generally been protected by laws and society in the past?

· Is the right so deeply rooted as to be deemed fundamental?

· Watch how broadly or narrowly this can be defined

· can be dispositive of the case

· some fundamental rights: 

· right to marry

· right to procreate

· right to keep a family together

· right to purchase and use contraceptives

· right to educate one's children

· right to privacy

 b) Is it burdened? 
1) If yes, then strict scrutiny applies

2) If no, then RBR

 c) Is the gov't action justified by sufficient purpose

 d) are the means sufficiently related to the goal?

 D. The law must be necessary to achieve a compelling gov't purpose

 i. Means must be the least restrictive means to achieve that purpose

right to marry

right to procreate

right to keep a family together

right to purchase and use contraceptives

right to educate one's children
right to privacy

race

national origin

abortion

gender

sexual orientation

citizenship status

age

non-marital children
