 I. Basics

 A. Procedural Requirements – procedural hurdles to making decisions

 B. Substantive requirements – describe legal requirements of decisions

 C. 3 Party Dispute - Π v agency v Δ 

 D. Agency – can have agencies within agencies

 i. does not include: Congress, Judicial Branch, Governments, courts martial, military authority exercised in the field, President

 ii. Includes: every authority of the Government of the US except above exceptions

 E. Independent Regulatory Agencies

 i. 4 defining characteristics

 a) Multi-member

 b) Bipartisan – no more than a simple majority can be from a particular political party

 c) Term of Years 

1) staggered so each year a different members term ends

 d) Removal for-cause only

1) Normal agency heads serve at pleasure of Pres

 ii. Called independent b/c much more independent from Presidential discretion

 a) supposedly above politics

 b) but Congress has slightly more power over them, bc pres has less

 F. Some State Agency heads are elected

 i. OR note - city, county, school boards not state agencies, not subject to APA

 G. Agencies purposes?

 i. Regulate private conduct

 ii. Regulate for health and public safety

 iii. Administer entitlements

 H. Can have Legislative, Executive and Adjudicative functions in the same agency

 II. Problems 1 – 1-6 – Who gets to speak to government agencies directly?

 A. No obligation to answer questions from the public

 i. Could be a problem, as they only speak to the rich and powerful

 B. Presumably lots of people represented by groups

 i. so the heads of groups get special treatment

 a) more likely to get to speak directly

 ii. Means of democratizing business/administration

 C. No on record/off record requirements at meetings

 D. Would definitely want to be prepared before speaking

 i. and leave something with them printed out

 E. Interoffice memo gets lots of weight

 i. but only within office

 ii. More of an interpretive rule

 a) no notice and comment

 F. Informal adjudication

 i. If agency member tells you yes/no on question, not a final disposition, cannot take to ct.

 a) Need to go up the chain, get a formal adjudication on the question

 b) Or just do what you want and get sued possibly

 G. Government lawyers have authority to go up the chain of command if they feel that an agency action 

 i. is illegal

 ii. will be detrimental to the agency. 

 iii. to prevent reasonably s\certain death or bodily harm

 iv. to prevent the client from cimmitting a crime or fraud

 v. to prevent, mitigate or rectify substantial injury to the financial interest or property of another

 vi. to secure legal advice about the lawyer's compliance with these rules;

 vii. to establish a claim or defense on behalf of the lawyer during a controversy

 viii. to comply with other law or a court order

 ix. to detect and resolve conflicts of interest

 H. Agency is the client

 i. So is the executive branch, sort of

 I. Government attorneys attorney/client privilege different because:

 i. have a duty to relate violations of federal law to the Attorney General

 ii. have a duty not to defend against criminal charges, but to ensure laws are faithfully executed

 iii. representation is for the public benefit, not the agencies

 iv. the absence of protection from grand jury subpoenas is unlikely to deter the lawyer from giving good advice

 III. How to deal with agencies

 A. Align interests with theirs

 i. show economic benefits

 ii. cite science

 iii. point out other similar agency decisions

 B. Petition for amendments

 C. Lobby

 D. Gather Allies

 E. Talk to trade magazines

 F. Go to Congress

 i. Appropriations committee

 ii. Substantive committees

 G. Executive Branch

 i. Office of Industry and Regulations

 H. Enemy of the group you are trying to influence

 IV. Agency Inaction

 A. § 555(b) – agencies must conclude matters presented to it in reasonable time

 B. What is a reasonable time?

 i. TRAC Factors (TRAC v FCC)

 a) “Rule of reason” - silly pointless factor

 b) If Congress has provided a timetable

 c) delays in economic sphere are more reasonable than with health & human welfare

 d) the effect of expediting delayed action on agency activities of a higher priority

 e) the nature and extent of the interests prejudiced

 f) court need not find impropriety

 C. Can sue under § 706(1)

 i. It will increase the cost of delay to the agency

 ii. pressures agency to act

 V. Agency denial

 A. If agency finds against you, sue under § 706(2)

 B. Scope of review is small

 i. limited to whether agency has explained themselves and the facts and policies relied upon

 ii. But agency cannot just say it would be “unwise” to make a decision

 a) Mass v EPA

 VI. Notice and Comment Rulemaking (Informal Rulemaking) § 553

 A. Why N&C?

 i. inform agency of things it doesn't know

 ii. builds record

 a) a rule that does not pay attention to information in the record can be challenged in courts

 b) but Time and Resource intensive

 B. Exempt from all of § 553:

 i. military or foreign affairs functions

 ii. rules involving agency management or personnel

 iii. rules involving public property, loans, grants, benefits, or contracts

 a) all public lands/parks

 b) student loans, small business loans

 c) welfare

 d) Medicaid

 e) Social Security

 C. Notice

 i. time, place, and nature of the rule-making proceedings

 a) Must give opportunity to comment in front of an agent of the agency

 ii. statutory authority for the rule

 iii. the proposed rule or substance of the rule
Sufficiency of Notice
 i. Logical Outgrowth Test – would a reasonable person be put on notice that their interests are potentially affected?

 a) does the new rule depart substantially from the old

 b) is the new rule only in general terms

 c) does it give parties a fair opportunity to participate

 d) sophistication of the parties can be taken into account

 e) does it change a pre-existing rule that was only there for context

(All a means of putting “sufficient notice” into words)

 ii. Other parties commenting not enough to prove sufficiency of notice

 B. Comment

 i. Agency bound by law, inviting comments to see how their actions will be legally effective

 ii. Don't really care about peoples' opinions

 C. Ex parte contacts

 i. Generally legal in informal rulemaking, as APA is silent

 a) But must put things on record if important to protect from complaints 

1) This is what is generally done

 ii. Vermont Yankee

 a) Court cannot add “ex parte” section into the APA if Congress didn't

 b) Court cannot add procedures to the APA

 iii. CAA scenario

 a) CAA has specific procedures for dealing with ex parte

1) must put into the record if info/contact is central to the rulemaking

 iv. HBO v FCC

 a) FCC was planning on making rules about what cable could provide. After the comment period, FCC met with many of the interested parties, trying to negotiate a deal. These ex parte contacts were between the time the rulemaking record was closed and when the first draft of the rule was published. 

1) worry that it wasn't the agency decision, but rather the industry making the choices

2) would reduce the public process to a sham

3) must allow the adversarial nature created through public comment

4) Must put any information which may be basis for agency action into the record

 v. EPA can brief Congress without raising ex parte problem

 a) but limit to what Congress can say back

1) cannot do quid pro quo

· can say “bad for public interest, might withhold money”

 b) Will reverse if:

1) pressure was designed to make the decision-maker decide based on extraneous factors AND 

2) the determination was affected by those extraneous factors

 vi. Executive officers can talk to one another

 a) Cong. knew of intraexec comms and did nothing to limit it. 

 b) Would be necessary if the other branch introduces evidence upon which the decision is based

 vii. Judicial review after ex parte comms?

 a) will reverse only if:

1) failure to follow procedure was arbitrary and capricious

2) if there is an objection of central relevance to the outcome of the rule

3) AND the errors were serious and related to matters of the rule such that the rule would have been significantly changed if such errors had not been made

 D. Exceptions (to be narrowly construed)
 i. Rule of agency organization, procedure or practice (Substantive vs Procedural)

 a) Procedure? AHA v Bowen

1) Do not alter rights or interests of parties

2) Can alter the manner in which parties present themselves

· not primary conduct
3) Cannot encode a substantive value judgment

 b) AHA v Bowen (agencies looking harder at hospitals that raise flags)

1) Hospital trying not to go through PRO process

· Hospital has no right to overcharge

· Doesn't alter how the hospital presents itself

· No value judgment

2) Thus rule is procedural, no N&C necessary

 c) ATAA v DOT (FAA changing the adjudication procedure, then instituting Penalties)

1) not allowed because no N&C

· changed the civil process that defendants would go through

· limited their constitutional right to avail oneself of admin adjud. 

 d) JEM v FCC (FCC using “hard look” rules to limit applications)

1) FCC did not use N&C before promulgating “hard look” rules

2) doesn't matter, didn't change the substantive standards by which they judged applications

 e) If it looks like it affects substantive rights, it will be construed as substantive

 ii. interpretive rules

 iii. general statements of policy

 iv. other rules for which N&C is impracticable, unnecessary or contrary to public interest

 a) Impracticable – going through N&C would be counter to purpose

1) i.e. price freezes

 b) Unnecessary – no one cares

1) typographical mistakes

 c) Against public interests

1) emergency situations 
 E. Direct Final Rules

 i. Agency puts out the rule and says the rule will go into effect in 30 days unless it receives an adverse comment

 F. Interim Final Rule – if agency thinks N&C necessary, but maybe has short deadline, they adopt a rule and invite public comment

 i. Essentially the rule is in place, but they are actively considering changing it.

 ii. Courts don't view them very favorably

 a) how likely are they really to change their mind

 G. Emergency Rules – put into place for 180 days, during which time agency must go through N&C
 H. OR does not have direct final or interim final rules, all emergency rules. OR requires notice and comment within 180 days
 II. Hybrid Rulemaking

 A. Combination between APA informal rulemaking procedures, and statutory requirements

 B. 3 Questions:

 i. What is the trigger? When must agency undertake the analysis?

 ii. What analysis must the agency undertake?

 iii. is the agency's compliance subject to judicial review?

 a) if yes, what relief can the court grant?

 C. Some apply just to one agency, some government wide

 D. US v Allegheny Steel

 i. § 556 and § 557 of APA apply only when required by statute

 ii. Here they were not

 E. US v Florida East Cost Rail

 i. Statute only required that the rules be made after “a hearing”

 a) court determined this was not the same as “on the record after opportunity for an agency hearing” as required in § 553 to implicate §§ 556-57

 ii. Thus only limited to less stringent req'ts of § 553

 iii. Hearing:

 a) Here it was an across the board rule to be made by the statute

1) no singled out individual

2) Thus more like a legislative rule than adjudication

3) did not embrace either the right to present evidence or cross-examine witnesses

 b) No formal hearing required

 F. Vermont Yankee

 i. NRDC complained that absence of discovery and cross-exam denied it a meaningful opportunity to participate in the rulemaking

 ii. Agencies are free to add more procedures if they would like

 a) But courts are not allowed to impose such procedures themselves

 iii. If courts could then:

 a) Agencies would be forced to adopt adjudicatory proceedings in every instance

1) would never know what the court would think is best on review

 b) courts would be reviewing based on the record produced at the hearing, as opposed to the record when agencies determined how to structure their proceedings

 c) Adequacy of the record is not for the court to determine

1) depends on whether the agency followed the APA procedures

Statutory Requirements:

 A. NEPA

 i. requires EIS for federal projects substantially affecting the human environment

 ii. Procedural requirement (just an extra step)

 a) but subject to judicial review for compliance

 B. Regulatory Flexibility Act

 i. Agencies must create a Regulatory Flexibility Analysis (RFA) if they propose a rule that may have a significant economic impact on a substantial number of small businesses, groups, or governments that are subject to the rule

 ii. Agency must put out initial RFA

 iii. After receiving comments, the agency must put out final RFA:

 a)  summarize the comments, 

 b) respond to them, and 

 c) explain alternatives and why they were not chosen

 iv. the RFA becomes part of the record for determining “arbitrary and capricious” rules

 a) if overturned, can be:

1) completely overturned

2) overturned just in regards to small businesses

 C. Paperwork Reduction Act

 i. Requires notice and comment prior to imposing reporting or recordkeeping requirements on 10 or more people

 ii. Agency must:

 a) determine the collection of information is necessary for the performance of the agency

 b) is not duplicative of information otherwise available

 c) takes account of particular problems of small entities

 d) written in plain language

 e) uses tech to decrease burden
 iii. Judicially reviewable
 D. REINS Act (Regulations from Executive In Need of Scrutiny)

 i. Proposed every year with no hope it will pass Senate (political game)

 ii. Would require every project over $50 mill to be approved by Congress

 E. Unfunded Mandates Reform Act

 i. requires agencies to prepare a statement whenever it may include a mandate that could result in costs of over $100million annually

 a) Agency must identify and consider a reasonable number of regulatory alternatives

 b) Agency must select the last costly, most cost-effective, or least burdensome alternative that will achieve the objectives of the rule

1) costs are as applied to the state, local or tribal level (not fed gov'ts cost)

Executive Order Requirements

 A. Generally issues of benign neglect

 i. done for political purposes

 ii. agencies free to ignore

 iii. no judicial review if ignored

 B. Except EO 12,866

 i. Cost-benefit analysis

 a) must be one before implementing regulations

 b) generally look at all of the societal goods and ills potential

1) only implement if overall positive

 c) Applies to any significant regulatory action

1) $100 million in potential costs

2) or adversely affect sector of economy

 ii. Agency must send proposed rule to OIRA before N&C

 a) before promulgating rule it goes back to OIRA

 iii. Agency can't promulgate final rule until OIRA is done asking questions

 a) allows OIRA to effectively veto by saying they're not done with it yet
 II. Negotiated Rulemaking

 A. an agency and interested parties will meet, discuss, and negotiate. if they come to a consensus, that will be published in the federal register. 

 B. Criticized as a privatization of government rulemaking
 i. it is an agreement between private interests, not an agency looking for the public interest

 III. Judicial Review of rulemaking

 A. Chevron

 i. Step 0: 

 a) Is it implicit in all of the other acts of Congress that the power for interpretation was not meant to reside in agency?

1) There are situations where it is clear Congress did not mean to give the power to interpret to the agency

 ii. Step 1:

 a) Is the statute clear

1) How clear is clear?

2) Use traditional tools of statutory interpretation

· text

· context

· legislative history

· canons of statutory interpretation

· purpose/policy

· do NOT use previous judicial interpretations of rule, 

· UNLESS court previously said it was clear

 iii. Step 2: Is the agencies interpretation reasonable?

 a) Much deference given to agencies

1) don't want rules to be interpreted differently in different circuits

 IV. Adjudication

 A. Anything that isn't rulemaking is adjudication

 i. Can be 1000s of SSA cases, or big nuclear projects

 B. Formal vs Informal Adjudication

 i. Formal has ALJ

 a) Informal just AJ

 ii. Formal is done through APA

 C. If statute not clear for need of formal adjudication, then agency gets to interpret it

 i. agencies always choose informal
 D. OR different: needs formal adjudication if:

 i. renewal/revocation of license OR

 ii. when due process requires

 a) procedures can be added as required
 E. Minimal Requirements of § 555

 i. Applicable to all agency proceedings

 ii. Must have:

 a) right to be represented by counsel

1) if allowed by agency, another qualified representative

 b) right of interested persons to appear before an agency in any proceeding “so far as the orderly conduct of public business permits”

 c) the right to a decision in a reasonable time

 d) the right to retain copies of materials submitted to the agency

 e) the right to utilize agency subpoena power upon a showing of gerneal relevance and reasonable scope of evidence sought

 f) right to receive prompt notice of a denial as well as a statement of the ground for the denial

 F. Intervenors – APA allows for intervention for interested parties

 i. defined by whether they have standing in the same case or controversy

 G. ADR – available in all cases, but can never be forced upon a party who doesn't want it

 H. ALJs 
 i. make initial or proposed orders

 a) agency decides which 

 b) Initial orders can become the final order

 c) proposed order must be approved by the head agency

 ii. work for the agency, but think of themselves as outside of the agency

 iii. cannot be fired, promoted, etc. by the agency

 a) Merit System Protection Board
 iv. not allowed to question the constitutionality or legality of the agency's regulations or rules, just apply law to fact
 a) OR - ALJs can decided legality constitutionality (one of only states)
 I. Procedures:

 i. If party loses, they can appeal to the head of the agency
 a) but if government loses they cannot appeal

1) except in cases of split enforcement
 b) Head of the agency would judge the facts and the law de novo 

1) no deference given to the ALJ

2) record stays the same, but diff decisions can be made

 J. Split Enforcement Model - OSHA and MSHA (mine safety)

 i. different structure than most agencies (split enforcement agencies)

 a) ALJ is an employee of OSHRC

 b) Appeals go up to board of OSHRC

1) but that board defers to OSHA's reasonable interpretation of their rule, regs, statutes (OSHA gets Chevron, OSHRC does not)

 ii. Whoever is seeking the order bears the burden of proof (burden of persuasion)

 K. AJs?

 i. employees of agency, not insulated

 L. Hearsay allowed in admin cases

 M. Some states have statewide ALJ groups which hears all admin law cases
 N. Heads of agencies or the members of boards and commissions can serve both as prosecuting and administrative functions.

 i. general members of the agency cannot do this

 a) violation of separation of powers. 

 ii. agency employees involved in investigation or prosecution are forbidden from participating or advising the ALJ
 O. Limits to ALJ power

 i. NLRB v Hearst

 a) Judge must make decision based on information in the briefs or at trial

 ii. Cannot rely on post-hearing hearsay evidence

 a) no chance for opposing party to cross-examine

 iii. Hearsay rules

 a) Hearsay is not necessarily insubstantial

 b) Can be the sole basis for a positive finding

1) but not always
 iv. ALJ cannot second-guess, ignore, or invalidate the formally adopted legal positions of the agency

 a) accepts all agency rules and interpretations as legal.
 V. Ex Parte Communications

 A. § 554(d)(A-C) – ALJ cannot consult with anyone involved in the decision without going through normal notice procedures

 B. § 557(d)(1)(A) – no interested person outside the agency can attempt to influence the decisions on the merits

 C. Agencies considered arms of the executive

 i. more difficult to show ex parte

 D. Remedy

 i. usually to put it on the record

 ii. OR if party is part of ex parte comms, then may dismiss the claim

 E. After decision use § 706

 i. grounds to get agency decisions overturned

 ii. 706 (2)(d) – overturn if ex parte comms forbidden by law

 a) Rule of prejudicial error – not every violation grounds for overturning. if no harm, no foul

1) example of 1 person being influenced out of 7 who make decision. decided 6-1, wouldn't have mattered anyway. 

2) But could assume that they talk to one another

 F. Person must give opinion, not just ask questions, to be ex parte comm. 

 G. Interested persons?

 VI. Procedural Due Process

 A. Londoner

 i. Individualized determination sparks due process concerns

 a) must have a hearing of some sort

 B. Bi Metallic

 i. Broad general rule raising property values 15% in Denver

 ii. No individualized determination, no Due Process Concerns

 C. 4 questions

 i. Is it State Action? (must be yes)

 ii. Is it an Individualized determination (must be yes)

 iii. Is it deprivation of life, liberty or property (must be yes)

 iv. was there due process provided (must be no)

 D. Life, Liberty or Property?

 i. Life – isn't dealt with in Admin Law

 ii. Property -

 a) Must me a legitimate claim of entitlement

1) social security

2) not assumed grant of tenure

3) welfare

· once approved, can't be taken away without DP

4) At least implied, if not express, rights in staying in law school

 b) Goldberg v Kelly

1) abandoned prior distinction between rights and privileges

2) Loss of privilege of welfare was just as devastating as loss of actual property

3) To hold otherwise would be to protect the property interests of the rich (who held private property) but not the poor (who were limited to social welfare)

4) Once you receive an entitlement, to take that away requires due process

 iii. Liberty

 a) No right to reputation

 b) Must be loss of employment or something similar

 c) Liberty interest attached to reputation in Constantineau

1) man labeled a “drunkard” 

2) legally unable to purchase alcohol due to label

 d) Stigma-plus test – must be

1) a harm to reputation and 
2) a legal effect
 e) No DP concerns if you must consent to release of info

1) Just putting something on perm. rec. not DP concern, even if it would keep you from other jobs if released. 
2) If they release info on their own, then possible DP concern

 f) No DP concern if no claim of falsity of accusation

1) if you plagiarize, but just claim you didn't intend to, doesn't require hearing

2) intent not part of plagiarism finding, allowed to go through. 

 g) Loudermill? 

 E. What Procedure is Due?

 i. If DP instigated: (these are from Goldberg v Kelly)

 a) right to counsel, though not to have it provided

 b) right to defend self

1) by calling witnesses, 

2) present arguments and evidence, 

3) confronting and cross-examining adverse witnesses

 c) right to impartial judge

 d) right for decision to be limited to evidence adduced at case

 e) right to adequate and timely notice

 f) right to a statement by the decision maker

1) explaining decision and the evidence relied upon

 ii. 3 Part Mathews test:

 a) What is the private interest in the outcome?

1) here was considered less than in Goldberg (not welfare), but substantial (SS disability benefits.)

 b) What is the Government's interest in the outcome?

1) efficiency, time, money, nonadversarial environment

 c) Risk of error/value of additional safeguards

1) would it cause massive financial consequences for agency? 

 iii. Lack of impartial judge?

 a) prosecutor and adjudicator can be the same person

1) unless there is evidence of impartiality


2) Assumed that people can compartmentalize and decide fairly

 b) Okay to prejudge the law

1) not okay to prejudge the facts

 VII. Judicial Review

 A. Substantial evidence (cases subject to §§ 556-557)

 i. What does a court reviewing an agency decision base it on?
 ii. Look at the whole record

 a) Could a reasonable person, faced with all the evidence, find that way
 iii. Universal Camera

 a) The court must make sure there is substantial evidence to find the way the agency did, but cannot substitute its own judgment for that of the agency

 b) Cannot be based just on the evidence for the decision

1) must look at the record as a whole, both for and against
 c) On review, the court is to take the ALJ's finding as part of the evidence
1) especially when the decision was based on information they don't have on review

· like credibility determinations

 iv. Basic vs Ultimate Facts

 a) Basic Facts are the facts of the case

1) Testimonial evidence

2) Credibility determinations

· demeanor evidence – how witness appears, sounds, and acts

· to find on this basis is a testimonial inference

· Derivative inference – substance of what someone says infers something about their credibility (asking girl if quotes around 20 page paper would count as plagiarism) (CAN BE REVISITED)

3) Documentary evidence

 b) Ultimate Facts are how the laws are applied to facts

 c) Appeals judge reviews basic facts under substantial evidence test

1) reviews ultimate facts de novo

2) not around to see the credibility determinations
3) Derivative inferences are not enough to support a substantial evidence finding. 

· Must have something more solid. 
 d) Jackson v VA (kissing case)
1) one incident was entirely hearsay

· able to be overturned, as no substantial evidence

· no person could find that he kissed her beyond a preponderance (reasonable doubt)

2) one incident had corroborating testimony

· cannot just ignore this (to dismiss on this basis is not based on subs ev. 

 v. Mixed Questions of law and fact
 a) sometimes there is judicial confusion whether it is application of law to fact or substantial evidence

 b) NLRB v Hearst

1) When courts are reviewing a question of mixed law and fact:

· 1. review the facts found by the agency and determine whether these conclusions have a warrant in the record

· 2. review the agency's explanation for its decision and decide whether it has a reasonable basis in law. 

 c) Was it within the scope of employment?

1) did he have a gun for work, or just with him?

2) was he having affair 

· during break from work, 

· while working (no reasonable person could find this)

· or not working at all

3) Must show that injury occurred due to not following employment protocol

· must be direct consequence

· Man may still have died in truck if actually working

· not a consequence of the affair

 vi. Arbitrary and Capricious

 a) When an agency lacks “adequate reasons” for its action, that action is “arbitrary and capricious”

 b) Citizens v Overton Park (Prob 2-8)

1) Arbitrary and capricious changed from “Substantive due process” standard, to the agency must have some information in the record to support their decision.

2) Highway approved through Overton Park

3) Secretary just agreed with local officials that it should be built through park

· but under Federal Aid Highway Act, can only do so if no “feasible and prudent alternative

· Since no factual finding that there was no feasible and prudent alternative, Secretary's decision could not be considered to have been in compliance with the law. 
4) § 706

· Step 1:
· did the officer act within the scope of their authority?

· delineate the authority, and see if the act falls within it

· Step 2: 

· Agency action is to be set aside if the choice made was “arbitrary and capricious, an abuse of discretion, or otherwise not in accordance with law.”

· court cannot substitute it's judgment for the agency

· Step 3: 

· did the officer follow the proper procedural requirements

5) Review of such a decision must be on the full administrative record that was before the secretary at the time of the decision. 

· Standard method is to remand the case to gather the record as it would have been

· Generally do not want to look into the mind of a decision maker

· especially after any lapse of time.

6) Decision makers now always make a record

· can't ask someone why they made a choice years ago. 

7) Public input?

· if never asked for, and pertinent information available

· remand for new decision

· if asked for but not provided

· tough luck decision stands

· If asked for and provided

· arbitrary and capricious review

 c) SEC v Chenery

1) Agency must say “based on x, y, and z in the record support our decision.”

· Court cannot speak for the agency and say the same for the agency. 

· they must remand to the agency who will then say those things....

 d) Prob 2-9 application of arbitrary and capricious

1) agency didn't look at all of the other options available to it, including simple ones

 VIII. Rulemaking v Adjudication

 A. Can result in similar results

 B. Adjudication

 i. Advantages: 

 a) faster, 

 b) cheaper, 

 c) can pick weakest opponent, 

 d) flies under radar, 

 e) retrospective

 f) less likely to run into national lobbies

 ii. disadvantage: 

 a) looks at only one group/def

 b) can raise claims of unfair treatment, 

 c) first group can claim they didn't have notice

 d) doesn't tell everyone involved

 C. Rulemaking

 i. SEC v Chenery II

 a) Rulemaking not always best

1) often agencies are dealing with problems for the first time in adjudication

· gives more flexibility

2) May want more than one experience before codifying a rule

3) May be a unique circumstance that doesn't justify a rule
4) Agency decision whether to proceed by rulemaking or adjudication is left to the informed discretion of the agency.

· only once case court has ever found abuse of discretion in this case

 ii. Advantages: 

 a) applies to everyone,

 b) allows for public comment which might be crucial

 iii. Disadvantage: 

 a) more expensive, 

 b) time consuming, 

 c) prospective

1) could never make a rule forcing refunds

 iv. Legal Constraints

 a) SEC v Chenery II

1) choice between formal rulemaking or adjudication rests with the informed discretion of agency head

 b) Generally the decision is left up to the agencies

1) even if hybrid rulemaking

 v. Generally agencies will stick with what they know

 IX. Formal Rulemaking

 A. The agencies can have explicit statutory authority, or implicit authority to create rules
 B. Nat'l Petroleum?

 i. Set precedent that agencies can have implicit rulemaking authority

 ii. may not be good law
 C. Requires adjudicatory hearing

 D. Presumption against formal rule-making

 E. Requires reference to §§ 556, 557 of APA

 F. Vermont Yankee

 i. Courts are not allowed to add more procedures beyond that which the APA describes

 ii. APA is both floor and ceiling

 G. Implicit rulemaking authority is enough

 H. US v Storer

 i. FCC promulgated a rule saying they would immediately deny any request for more than 5 antennaes

 ii. Storer thought he deserved more, claimed due process violation

 a) wanted a hearing

 iii. Automatic effect of the rule meant no agency action

 iv. Do not get the right to plead for an exception

 v. agency by rule can take certain things out of play, as long as the rule is valid
 I. Prob 4-4

 i. GE v EPA

 ii. EPA sued on new interpretation of a rule. Interpretation was considered valid, but GE was not allowed to be fined. Due Process concern, since they didn't know they were doing anything wrong. EPA's rule stands, but GE off the hook. 
 X. Nonlegislative Rules

 A. Not legally binding

 B. Statements telling people what agency thinks

 C. Don't need notice and comment
 D. Oregon does not have nonlegislative rules as a class

 i. interpretive rules are subject to notice and comment
 E. Interpretive Rule – agency views on how a statute should be interpreted

 i. and how they plan to interpret in the future

 F. Policy Statement – issued to advise public on how an agency will use discretionary power

 G. Declaratory Rulings – mechanism by which a citizen can ask an agency to rule on their case
 i. Would be legally binding

 ii. Agencies hate giving these

 iii. rarely used

 H. Advantages to nonlegislative rules:

 i. quicker

 ii. immediate effect

 I. Disadvantages

 i. not definitive

 ii. might lose as creating a new duty

 iii. legal uncertainty

 J. Policy statements used to make disparate arms act the same way

 K. Interpretive rules can be applied retroactively

 i. says how they read the statute, statute could always have been read that way.

 L. Policy statements are only applicable prospectively

 M. Can often be difficult to tell whether legislative rule or pol. statement
 i. Binding Effect Test- 

 a) Does it impose a duty presently?

1) if yes, then rule

 b) Does it leave the agency and decisionmakers discretion?

1) if yes, then policy

2) Be careful if not with OSHA

· in house appeals means agency would have discretion to not enforce citation on appeal, thus ok

· OSHA has outside Appeals board (OSHRC) so different dynamic, no discretion within agency

 c) Agency's characterization of their own statement

1) not dispositive, but helpful
 ii. Prob 4-6 – Funk thinks that agency should have prevailed
 N. Rules of agency management – no need for N&C

 i. Must be completely internal management practice with no effect on external parties

 ii. Look to see if interpreting their own rules, or statutory rules

 a) are they adding specificity to a statute? 
 O. Reliance interpretive rules?

 i. AK Pilots?

 a) built businesses around the rule

 b) so even though first interpretive rule did not require n&c, to change it would

 c) valid reliance

 ii. Reliance is just a factor 

 a) determined on a case-by-case basis

 iii. really looking for definitive agency interpretation and significant revision

1) if both, then n&c needed for revision

 b) Not top agency official?

1) no reliance

 iv. NONE of section O is true anymore, as per the decision in Perez v Mortgage Bankers Association, 135 S Ct 1199

 P. Gov't estopped? (Happy Puppy Farms)
 i. If one relies on an interpretive rule, is the gov't estopped from fining them

 a) depends if a reasonable reliance

1) Look to whether the person giving advice has the power to do so

2) look to see if an official process in place which would result in official interp.

· was that process used?

 ii. Generally gov't cannot be estopped

 a) even when person asked the official who should have known the right answer, gov't was not estopped from getting money back (Office of Navy Personnel)

1) dicta, but no court has estopped gov't 
 b) Don't want people relying on terrible advice of underlings and gov't being unable to remedy

 c) Fairness and DP concerns capable of same results

1) Appeal of ENO

· woman thought she was following procedures, gov't tries to take away unemployment, fundamentally unfair to do this and denial of due process
 d) Gov't can be estopped from punishing criminally

1) difficult to determine if fines are punishment
 XI. Judicial Deference

 A. Chevron – agency interpretation of the statute creating them, if ambiguous, is entitled to strong deference

 i. applies to interpretive rules, formal adjudication, and n&c rulemaking

 ii. does not apply to opinion letters

 B. Skidmore – agency had provided interpretive guidance on a different statute that they work with

 i. entitled to weak deference

 a) they work with the statute regularly

 ii. ultimately up to the court to decide the meaning of the statute

 C. Seminole Rock/Auer

 i. strong deference to agency interpretation of it's own rules, regulations, etc. 

 ii. Mead – 2 part test

 a) did Congress delegate the authority to the agency to make these rules with the force of law

1) if they change a lot not force of law

2) are lots of them made each year, not force of law

 b) was this interpretation made/promulgated in the exercise of that authority

 iii. Barnhart test – 5 factors

 a) Interstitial nature of rule – gap-filling role

1) is it filling a gap in the statute

 b) related expertise of agency

 c) importance of question to administration of statute

 d) complexity of that administration

 e) careful consideration the Agency gave over a long period of time
 iv. Most courts cite to Mead
 v. exception to Auer deference is if the regulation is just parroting the statute

 a) get Chevron deference if formal rule

 b) Skidmore reference if interpretive rule

 vi. Brand X doctrine – used if court has previously interpreted a regulation that agency never did, but later agency does interpret the regulation

 a) if court says regulation is ambiguous, but interprets it anyway

1) agency is free to come along, interpret differently, and get Chevron deference for it. 

 b) if court says regulation is clear, then interprets it,

1) Agency is not allowed to change it

2) only holds within the circuit
 XII. Reviewability

 A. Tools courts use to not take cases

 i. no standing

 ii.  statutory preclusion

 iii.  issue preclusion

 iv. not within zone of interest

 v. not final action

 vi. not ripe

 vii. didn't exhaust admin remedies

 B. Primary jurisdiction

 i. if agency is supposed to make a determination between two private parties, then court will not take it. Will say that agency has primary jrdx.

 C. Standing (Lujan)

 i. Injury

 a) aesthetic injury is enough – walk in the woods standing

 b) informational injury - 

1) must be information that you have some right to

2) cannot just be that you would like the info

 c) generalized grievances are not enough

1) but discrete yet widely held injuries are enough

 d) Financial injury

1) must be: 

· very reasonable

· significant risk

· close to certainty

2) must come from a gov't agency (not bees)

 e) standing and injury are more strict with nat'l security

 f) increased risk as injury?

1) live issue

2) Perceived injury enough in some cases (Laidlaw)

3) agency dumping downstream which prevented Πs from entering water was enough of an injury

 g) No injury with animal testing facility

 h) Procedural injury not enough

 ii. causation

 a) must be direct causation of rule to the action causing the injury

1) monkey cages –  if agency said “monkeys must be kept in solitary cages” then clear causation

· but just not forbidding solitary cages is different

· lab could just get rid of the monkeys rather than use communal cages

· can argue that it would be extremely unlikely that the zoo would have solitary cages if the reg required otherwise, and that they would keep the monkeys

2) Monkey lab?

· probably not, no firm injury. all speculation

3) animals themselves cannot have standing under the APA

 b) don't need but-for causation for procedural violations

1) enough if the procedure might have prevented the injury
 iii. redressability
 D. associational standing

 i. one member with standing

 ii. purpose of org. must have some relevance to the issue in the case

 iii. nature of relief must not require the member

 a) declaratory or injunctive relief

 E. Jurisdiction

 i. Every lawsuit requires jurisdiction

 a) usually a statutory jurisdiction

 ii. If suing under APA, must use 28 USC 1331 (Federal Question Jrdx)

 a) Can't sue under APA if:

1) other statute says so OR

2) if agency action is committed to agency discretion by law.

 F. Statutory preclusion

 i. Abbott Labs – must be a showing of clear and convincing (now “fairly discernible”) evidence that Congress provided such a scheme that there is no other form available

 a) Congress providing specific review procedures in statute enough to say all other forms of review are unavailable

 b) Must look to see if in the context of the legislative scheme, the existence of a prescribed process was meant to preclude all other forms of review

 ii. If procedures for determining a certain issue are set and firm, no other form of review available

 iii. Look to see if question is difficult, or meant to be decided b/w two specific parties
 iv. Changed from clear and convincing to fairly discernible
 a) presumption that review is allowed (not precluded)

1) like chevron: if clear one way or the other, then that way. If not clear, then review allowed

 G. Committed to agency discretion
 i. Heckler v Chaney
 a) FDA hadn't authorized drug for lethal injection

 b) no judicial review when agency refuses to investigate or enforce unless Congress indicates otherwise

 c) Prosecutorial discretion cannot be challenged

1) completely up to the agency whether or not to prosecute an individual

2) if decision not to prosecute is because they think they don't have jrdx, that is a reviewable legal question

3) if they say, “we don't have jrdx, and even if we did we wouldn't prosecute” then no case

 ii. Citizens v Overton Park

 a) presumption that there is reviewability except in cases where there is no law to apply
 iii. Discretionary termination – Webster v Doe

 a) Scalia can't read
 iv. Congress cannot authorize an agency to violate the Const. 

 a) can only give discretion to the extent of their powers

 v. Agency can never have discretion to violate APA

 vi. Agency can never have discretion (unless very explicit) to violate another statute that isn't their own. 

 a) Thus if another statute is applicable, then agency must follow it

 b) without explicit congressional authorization

 vii. Hypo:

 a) Agency adopts a reg saying it won't grant a waiver to get a license to anyone w/ seizures unless you aren't on meds and have gone 10 years w/o seizures

1) Agencies are allowed to adopt regs saying they won't even consider waivers. 

 XIII. Agency Action

 A. Must be a discrete agency action

 i. cannot be a general grouping of a lot of different actions agency takes

 B. Agency inaction can be an action

 i. must be a failure to act

 C. An act is an agency: 

 i. rule, 

 ii. order, 


 iii. license, 


 iv. sanction, or 

 v. relief

 D. Must be to do, deny, or fail to do one of the above

 XIV. Cause of action

 A. must be a statute which gives you a right to sue

 B. Can have specific statutory provisions

 i. Like the CWA

 C. or implied causes of action

 i. for example in the civil rights context there is an implied right of action to sue under Title VI

 ii. no new implicit causes of action have been found in 20 years

 D. § 702 of the APA gives a cause of action to those aggrieved by agency action

 i. “Prudential Standing”

 E. Two categories of people that can sue under the APA
 i. Person suffering legal wrong because of agency action

 a) deprivation of const. right (is agency telling you what to do?)
1) Examples:

· EPA limiting emissions of factory owner? YES

· Can't fill in wetland on your property? YES

· BPA tells manufacturer they are raising power prices?

· NO, not forcing manufacturer to purchase power
 ii. Person adversely affected or aggrieved, within the meaning of a relevant statute

 a) Essentially if you have standing you are aggrieved

 b) Zone of Interests test:
1) If Congress passed the l aw to protect you, you are within the zoi

2) Other than that gets very complicated:

· Air Courier (new rule allows others to deliver mail, union sues)

· Statute was designed to facilitate mail delivery

· not to protect the union's interests

· Thus union is not within the zoi

· Nat'l Credit Union (rule allows members from outside isolated communities)

· Banks sue

· Allowed within zoi, because rule was meant to level the playing field

· this adjustment would give credit unions an advantage

· Specific to finance industry

· Pottawatomi

· Presumption that groups are within zoi, up to gov't to rebut
· Bennett v Spear (pg 502)

· ranchers v EPA

· look to the particular provision in the ESA
 XV. Courts shouldn’t don’t want to get involved too early
· Don’t want to waste precious judicial resources

· Three doctrines, can be close; when in doubt, hit all 3.

· Finality

· Is the agency finished with it?

· Two different views/tests (that kind of conflict)

· Sufficiently direct and immediate to have direct affect on day to day business? (practical effects test) 

· SCOTUS hasn’t said this isn’t enough, but they may have shifted to below.

· Is it an action from which rights or obligations have been determined, or from which legal consequences will flow? (legal effects test)

· This is definitely enough.

· Problem 5-8 pg 505
· Taylor-Callahan-Coleman Counties District Adult Probation Department v. Dole (1991) pg 506

· Agency had changed their mind

· General notices of policy not final.

· Test (From Abbott Labs) Goes more towards whether the agency is done with it.

· Whether challenged action is a definitive statement of agency’s position

· Whether the actions have the status of laws with penalties for noncompliance

· Whether the impact on the plaintiff is direct and immediate

· Whether immediate compliance was expected

· No review here.

· Letter was thoughtful and deliberate, we were expected to conform, etc. More direct effect than that in Taylor-Callahan.
· Appalachian Power Company v. EPA (2000) pg 510
· “two conditions must be satisfied for agency action to be ‘final’: First, the action must mark the ‘consummation’ of the agency’s decision making process—it must not be of a merely tentative or interlocutory nature. And second, the action must be one by which ‘rights or obligations have been determined,’ or from which ‘legal consequences will flow.’”

· Agency action not necessarily final just because binding

· If agency treats it as binding in the field, then it’s practically final (final in a practical manner)

· They got review here because the doc “commanded, required, ordered, dictated…etc”

· The letter says if we don’t do what you say, we’ll be in willful violation.

· We’ll likely get review on the merits. Legal status has changed, legal landscape has changed, etc. Can distinguish from Taylor-Callahan, can draw good parallels to Appalachian… good on ya.

· Exhaustion

· Even if final agency action, a person must exhaust administrative remedies (if they exist) before seeking judicial review.

· We like giving agencies chances to fix their own mistakes

· Two part test

· Exhaust when required by statute or rule

· Stays the action pending appeal
· McCarthy v. Madigan (1992) pg 516

· Three broad sets of circumstances allowing review Interest of individual weigh heavily against requiring admin exhaustion)

· Requiring resort to admin remedy may occasion undue prejudice to subsequent assertion of a court action

· Admin remedy may be inadequate because of some doubt as to whether the agency was empowered to grant effective relief

· Admin remedy may be inadequate where the admin body is shown to be biased or has otherwise predetermined the issue before it.

· Review allowed because of quick turn around to secure right, and bureau’s inability to provide the remedy requested.

· Congress then explicitly stated that prisoners have to exhaust the remedies, even if the agency can’t actually provide remedy
· Darby v. Cisneros (1993) pg 519

· Review allowed, didn’t need to exhaust

· APA eliminates common-law exhaustion requirement and imposes statutory exhaustion requirement.

· Exhaustion needs to be required by statute/rule.

· Statute/rule says may request review, no right of review.

· So, now, agencies will put in a rule saying “agency action not final while appealing. Appeal of right. penalty stayed until appeal settled.”

· Exhaustion vs. finality

· the finality requirement is concerned with whether the initial decision maker has arrived at a definitive position on the issue that inflicts an actual, concrete injury; the exhaustion requirement generally refers to administrative and judicial procedures by which an injured party may seek review of an adverse decision and obtain a remedy if the decision is found to be unlawful or otherwise inappropriate

· Problem 5-9 pg 522

· Looks like we have the magic language, but he’s not challenging the termination proceeding—he’s challenging the emergency withholding.

· But, Darby exception?

· APA no exception? Courts split.

· Hardest problem in the book…
 XVI. Ripeness

 A. Elements:

 i. Must be fit for review

 a) Is it a legal question?

 ii. Must be a hardship to parties by withholding review

 a) Must be an actual application, not just parties thinking it applies

 b) Must try to apply and be stopped by the statute, then it is ripe
 B. Abbott Labs

 C. Toilet Goods Companion case: 548

 D. Prob 5-10: 532
 XVII. Delegation Doctrine

 A. Something is not an unlawful delegation of power so long as Congress gives an intelligible principle to guide agency actions

 i. very broadly defined

 a) try to look to legislative history to discern an intelligible principle

 b) or in the statute itself
 ii. In Oregon it depends on if “adequate safeguards” are in place

 a) state APA is considered an adequate safeguard
 B. Courts prefer to read statutes narrowly to avoid delegation issues

 XVIII. Bicameralism and Presentment
 A. INS v Chadha

 i. All laws must go through bicam and presentment

 ii. either house could veto a recommendation for a stay of deportation. 

 a) this was essentially a law

 b) and thus needed to go through bicam and present

 c) since it didn't, it was unconstitutional
 B. Severability

 i. can the section that violates bicam or present. be removed without affecting the whole statute?

 ii. If so, do that rather than invalidating the whole statute

 C. Post-veto developments

 i. Corrections Day

 ii. Congressional Review of Agency Rulemaking

 iii. REINS Act

 a) Would essentially rescind all legislative delegation of power

 b) stupid idea, but would be constitutional

 D. Appointments and Removals

 i. Executive Officers

 a) Can only be appointed by the Pres. with advice of Senate

 b) If person exercises significant authority under the law, they are an officer

1) these people must be appointed according to the Appointments Clause

2) Investigating and issuing reports is not necessarily executive power

3) If Congress appoints someone, they can't be an officer, Buckley v Valeo, can't have executive powers
 c) Bowsher v Synar

1) Comptroller General is appointed by Pres., confirmed by Senate

2) But removable by joint resolution of Cong.

3) Thus he cannot be given executive powers without needing to removable only by impeachment

 d) Principal v Inferior officers

1) Principal officers – by POTUS w the Senate

2) Inferior officers:

· by POTUS w the Senate

· by POTUS alone if Congress allows it

· By heads of depts 

· by courts alone

3) Inferior officer Test: (Morrison v Olson)
· Are they subject to some other control?

· Do they have limited tenure?

· Limited Jurisdiction?

· Is officer limited to perform only certain duties?

4) Does it really interfere with the executive functions of the President.

5) Employees – can be hired by whoever the statute says (no Const. limits)

 e) FEF v PCAOB

1) 2 layers of for-cause removal takes too much power from President

· unconstitutional

 f) Congress allowed to put reasonable restrictions on the removal of officer

1) EXCEPT purely executive officers

· Namely the Sec. of State and Sec. of Defense

 E. Recess Appointments?

 i. Can appoint during any recess

 ii. Can fill vacancy that existed before the recess

 iii. But Cong. just never goes into recess anymore. 

 a) has one person to stick around and bang an empty room into session and back out

 XIX. Executive Administration

 A. What is the extent of Pres.'s powers? (could he completely block rulemaking?)

 i. Calabresi says that all authority to execute the law is ultimately in the Pres and he has absolute right to choose how to execute

 ii. Kagan says it matters whether power was given to an Ind. Agency or not. If removable at will, then bound by Pres. orders

 iii. Strauss says Pres. is more of an overseer. Has no authority to completely bar rulemaking

 B. Line Item Veto

 i. Pres get's approved bill. Other statute says he can eliminate funding if he wants. 

 ii. But Const. says must approve or deny the whole statute

 a) to deny part would be either to use legislative power

1) without bicam and presentment

 b) or use an unconstitutional executive power

 iii. Pres can only modify part of an existing law if: 

 a) Suspension was contingent on conditions that arise after law enacted

 b) No discretion for the Pres. actions

 c) Must be modifying part of the same law which gives the Pres. the power

 iv. Cong. can't bind future Congresses with laws

 v. Cong. could totally add the LIVA into the end of each appropriations bills without a problem.
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Questions?

§ 554 (d) of the APA says that employees engaged in the performance of investigative or prosecuting functions cannot participate or advise in the decision, but I thought it was understood that people were able to compartmentalize and were allowed to do such things...

Can Congress preclude judicial review of a constitutional claim? 


Scholars differ over this fact

could never preclude state courts

but probably preclude somewhat in federal court


but supreme court has always read the statute narrowly to avoid the issue

Question 9 on sample exam? Hearsay in formal adjudicatory procedures

