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Deterrence

Fault
Intentional Torts
Battery – Single (1) or Dual Intent (1 & 2)

1. Intent to Contact (Volitional, Subst Cert)

2. Intent to harm or offend (appreciated)

Harmful – causing injury or illness

Offensive – offending reasonable person
Harmful or offensive contact occurs

Transferred Intent – intent easy to transfer between B, A,  & FI. Harder to TC, TL, C
Assault – intent to cause Π apprehension of battery and the Π must reasonably apprehend battery.
Apprehension – awareness of imminent touching which would be battery if completed
Imminent – reasonably soon
Words not enough by themselves, can negate assault
False Imprisonment
1. Intent to confine

· implicit, explicit, false assertions, threat

· Without lawful privilege

2. within boundaries set by actor

· not exclusion, limited range of movement

3. Victim is conscious of confinement

· lack of consent

· no means of escape

4. For any appreciable amount of time
Trespass to land
Intentional entry on to land (not intent to trespass)

· can be unintentional and refusal

· can be objects (not noises, smells)

Extended liability – to all harms caused while trespass
Conversion
1. Intent to exercise substantial dominion over chattel

2. Which interferes with another's right to control

Dependent on:

a) extent and duration of control

b) Δ's intent to assert a right to the chattel

c) Δ's good faith
d) the harm done

e) expense or inconvenience caused
Intangible property can be converted
Trespass to Chattels
Short of conversion

Intentionally, without justification or consent, physically interfering with the property of another, causing harm thereby
IIED
1. Extreme and outrageous conduct

2. intentionally or recklessly 

3. causing

4. severe emotional disturbance

Extreme – repeated, abuse of power, vulnerabilities

Causation must be directly proven

Severe distress – would have caused distress in reasonable person
IIED to 3rd persons
If Δ intentionally or recklessly causes emotional distress to a person who: 

1. is person's immediate family

2. was present

OR

1. anyone else

2. who was present

3. and distress results in physical harm
Defenses to Intentional Torts

Self Defense
One may batter, assault, or imprison to prevent the battering, assaulting, or imprisonment of self or 3rd
Can't preempt the tort OR provoke it.

RETREAT: necessary if deadly or seriously injurious

Force must be proportional

Can threaten more

No deadly force for Trespass to property or chattels
Defense and Repossession of Property
Detain reasonably those suspected of conversion

· may count as false imprisonment if innocent
Recapture off premises if in hot pursuit
Repossession with reasonable force
Discipline and Observing Privileges
Always a matter of proportionality with the other tort and if statutorily allowed.

Consent
Can be express or implied

NEGATED by: 

1. Incapacity

-Relationship: therapist, warden, officer

-Age or Mental Status

2. Duress

3. Exceeding original consent

4. Consent has been revoked

5. Fraud/Misrepresentation
Emergencies can force consent
Necessity
Public Necessity – public must still compensate the injured party

Private necessity – will not be held liable for trespass

· Will be liable for any damage.
Negligence
Standard/Duty, Breach (B<PL), LCH, CIF, SoR
Standard of Care/Duties
Reasonable care under the circumstances

EXCEPT physical infirmity, children in adult act

NO emergency instructions, mods for dangers
Negligence Per Se
Elements:

1. Conduct clearly defined

2. intended to prevent this harm

3. intended to protect this class of people

4. violation must be CIF of injury

Careful about new duties created

· if no cause of action, no NPS
Excuses
1. childhood, physical disability

2. attempted to comply

3. doesn't, and shouldn't know statute applicable

4. statute confusing

5. greater risk of compliance
Special Standards
Drivers for hire – Reasonable or Heightened
Landowners Common Law Approach
Trespasser, Invitee, Licensee

Reasonable care to all EXCEPT:

Undiscovered Trespasser, Undiscovered Adult Licensees (for conditions on premises)
Undiscovered Child Trespasser – Reasonable if Attractive nuisance

Landowner modern Approach
Either reasonable standard for all entrants OR

Reasonable for all except trespassers
Lessors Traditional
No duty to tenants EXCEPT

1. landlord under contract to repair and knows repair is needed

2. landlord knows of defect that tenant unlikely to find out about

3. premises leased for public use

4. premises retained in landlord's control

5. landlord has repaired something
Lessors modern
Reasonable care to everyone
Nonfeasance
No duty to act EXCEPT

1. Δ knows conduct has caused harm to Π

2. Δ acts, and subsequently realizes created an unreasonable risk

3. statutory duty

4. Δ takes charge of caring for Π

5. Δ and Π in special relationship

1. carrier/passenger

2. innkeeper/guest

3. employer/employee

4. warden/ward

5. school/student

6. landlord/tenant

6. If Δ has undertook to render services which Δ knows reduces the risk of physical harm to Π

7. If Δ has undertaken a duty to perform a duty owed to the Π by a 3rd person
Controlling 3rd Persons
No duty to control a 3rd person EXCEPT

1. Statutory duty

2. Promises to do so

3. Special relationship

a) Between Δ and Π

i. Same list as in nonfeasance

b) Between Δ and the 3rd Person

i. Employer/Employee

1. With facilitation

ii. Custodian/charge

1. of known dangerous person

iii. Parent/child

1. dangerous propensity known

iv. Therapist/patient

1. Determination of danger

2. Specificity of danger

4. Negligent Entrustment of Chattels

5. Providers of Alcohol
Medical Professionals
1. Industry Custom is the Standard

a) Can be multiple standards

2. Superior knowledge


a) What a physician should know

3. Standard may be to refer out
Res Ipsa
1. Can use testimony to support res ipsa

2. Can use res ipsa in serial control cases
Informed Consent
1. Patient Standard – normal patient would not undergo surgery if properly informed

2. Doctor Standard – what would normal doctor tell patient in circumstances

3. Side effect not disclosed must occur
Breach – B<PL – Shoulda Done
Might be several shoulda dones

Must know that there is a shoulda done

Probability determined at time of incident

Unreasonable risk – when a reasonable person would foresee harm and avoid that conduct
Proving Breach Burden on the Π

Jury weighs the evidence and credibility

Preponderance of the evidence
Expert testimony only used if common knowledge insufficient to determine breach

Δ's own rules of conduct do not count

Industry Custom
1. might prove harm is foreseeable

2. that Δ knew of the risk

3. that risk was unreasonable

4. distinguish if custom for safety or convenience
Res Ipsa Loquitor “the thing speaks for itself”

Applicable when evidence inaccessible to Π, but available to the Δ

Must be no complete rational explanation proffered

Establishes duty and breach
Elements of Res Ipsa
1. Accident normally doesn't occur without negligence on the part of someone in the Δ's position.

2. Must Rule out other parties

3. Exclusive Control (used in some jrdxs)

Π must show that negligence more probable than not AND infeasible to gather additional evidence

May shift burden of production and/or persuasion to the Δ. 

Inapplicable to normal accidents
Legally Cognizable Harm
Actual physical harm to person or property

Emotional Harm counts for NIED

1. Need duty

2. Δ breached duty putting Π at risk for harm

3. Π actually and reasonably suffered severe emotional distress PLUS

1. impact

2. physical manifestation

3. zone of danger

4. combo of 3

4. Δ's negligence a cause in fact

5. Δ's negligence a proximate cause
Bystander cases
1. Prove Δ committed negligence to a 3rd person

2. Π actually and reasonably suffered serious emotional distress AND

3. EITHER

1. Π is close family member, present, and aware of injury

2. Π is zone of danger

4. AND Δ's negligence was CIF and SoR
Loss of Consortium
only recoverable between spouses

must be parasitic to valid tort claim
Pre-natal/Conception torts
Mother to child duty

· half say duty if pre-natal injury and child alive

Other Δ

-Duty owed unless no duty rule applies OR child not viable at time of injury

Wrongful Conception/Birth – duty owed unless no-duty rule applies.
Death

Survival Statutes claim survives death of Π or Δ
Wrongful Death Statutes – claim on behalf of survivors of decedent
Cause in Fact – but for test
Π's injuries would not have occurred but for the Δ
Substantial Factor used in duplicative cause cases

If negligent act is negl. b/c it increases the risks of other negl. then CIF if that other negl. occurs
Scope of Risk
Would a reasonable person consider the harm that occurred as a foreseeable consequence of breach?

Liable for types of injuries and to classes of people put at risk by negligence.
Superior knowledge can be used to assess SoR
Rescue Doctrine – rescue always foreseeable 
Superseding Causes – intervening acts relives the first tortfeasor from liability when the resulting harm outside the SoR of first tortfeasor.
Suicide always a foreseeable cause UNLESS

1. Δ induces the Π to commit suicide OR

2. there is a special relationship which includes superior knowledge
Med Mal always foreseeable.
Termination of risk first tortfeasor off hook for negligence when Π reaches apparent safety

Affirmative Defenses
Traditional Contributory/Comparative Negligence
Do complete negl. workup for Π

· always owe duty to self

· except for children

· Use same injury for both Δ and Π

Traditional Contributory Negl – complete bar

· UNLESS Δ had last clear chance

Comparative negligence – recovery limited by %

Modified Comp. Negl. - recovery completely barred if:

· Π fault over 50% OR

· Π fault more than Δ's

Factor's for apportionment

1. awareness of the risks

2. intent

3. extent to which the conduct deviated

4. circumstances surrounding the conduct

5. each person's abilities

6. each person's awareness, intent
Exceptions to Contributory Negl Bar
Do not need to act in preparation for negl of others.

Δ's reckless or intentional misconduct

Π's illegal conduct
Mitigation Π owed a duty to “stop the bleeding” by reasonable efforts and expenses
Assumption of the Risk
Express/Contractual Assumption of the Risk
Survives as separate complete bar everywhere

Not enforceable for necessities

· including needed service and lack of choice

Waiver releases from limited scope of negl.

Can't shift the burden of safety if Π can't reasonably care for themselves.
Waiver voiding factors
1. Business of a type thought suitable for public reg.

2. Δ's service of great importance

3. Δ holding itself to perform for public

4. need for the service gives the Δ decisive bargaining strength
Implied Assumption of Risk
Survives in Traditional Cont. Negl jrdxs

Merged in Comparative Negl jrdxs
Π must
1. know of the risk

2. appreciate the risk

3. voluntarily choose to confront it

Focuses on the reasonable expectations of the parties
Statutes of Limitation
Accrual – begins when prima facie case established

Discovery – determines when elements are established

1. Π must know of:

a) Injury (serious or permanent)

b) That cause of injury was Δ

c) Δ was tortious

2. Latent potential harm – differing views:

a) Must sue w/in SoL for injuries sustained during SoL

b) Enhanced Risk – can recover for the potential future harm 

c) Allow Π to bring a new case if future harm occurs

Tolling – clock running

1. Stopped for minors

2. Unsound mind

Equitable Estoppel

1. a delay in filig action induced by Δ

2. Δ misled Π

3. Π acted on good faith on Δ's promise

Statutes of Repose

1. Outside time limit on filing lawsuits

2. situations where harm doesn't occur for years

Continuous/Toxic Torts and SoL

1. Receive for all damages retrospective within SoL

2. May require mitigation for Permanent Nuisances
Strict Liability
Trespassing Animals

Wild Animals

Non-Natural Uses of Property

Abnormally Dangerous Activities

· Activities which remain dangerous even if reasonable care is exercised by all AND

· the activity is not one of common usage

Negligent Π's recovery reduced in proportion to their fault
Vicarious Liability
Δ responsible for harms caused by a 3rd party if the Δ and 3rd party were in an actionable relationship and the tortious conduct occurs within the scope of that relationship.
Actionable Relationship

Master/Servant - Δ must have some level of control over the 3rd's actions. 
Partnership: all partners liable
Joint Enterprise: all liable

1. Agreement, express or implied

2. common purpose

3. community of interest AND 

4. equal right of control
Conspriracy: all liable
Tacit Agreement to commit tort: maybe liable
Scope of relationship
Tortious act is reasonably related to the kinds of tasks that the tortfeasor expected to perform OR

reasonably foreseeable that tort would occur in light of the Δ's business or tortfeasor's job
Fact that Δ had prohibited 3rd from engaging in the act may not relieve Δ of liability. 

Respondeat Superior

Coming and Going Rule – employer responsible for employee while coming or going from work only if the employer receives some benefit by the employee doing so (needs vehicle, job done on way, expands area)
Frolic and Detour – if employee goes off track while working, employer responsible only when employee getting back on track.
Social and Recreational Activities – employer only responsible if activity is carried out with the employer's implied permission and receiving benefit from the activity or it has become customary.
