 I. Relevancy

 A. If evidence is irrelevant, doesn't matter what exception it might fall under, it will not be admitted

 B. First hurdle to cross

 II. Methods of Proof

 A. Witness – primary means of describing events

 i. need witnesses to verify documents and videos

 B. Documents

 i. includes papers, exhibits, photos, video

 C. Judicial Notice

 i. statement by judge that jury is allowed to assume a fact is true

 D. Stipulation

 i. agreement between parties that a fact is accepted as true

 III. Rules place limits on proof at trial

 A. Hearsay – can't admit things said outside of the courtroom

 B. Character Evidence – generally can't have witness testify that Δ has particular character traits

 C. Privileges
- limitation on communication's b/w:

 i. doctor/patient

 ii. husband/wife

 iii. lawyer/client

 D. Offers of compromise, remedial measures, and Rule 412

 i. Things said during settlement negotiations not admitted

 ii. remedial measures to repair a defect not admitted

 a) want to encourage people to compromise

 iii. rule 412 – bars a person's sexual history from being admitted

 IV. Build a record

 A. make sure to note all objections

 B. mark all exhibits properly

 C. Make sure that everything necessary is described

 i. Want it to be clear from the written transcript. 

ACTUAL Testable information:

 I. Frequent Objections:

 A. Assumes a fact not in evidence

 i. asking a question that assumes a disputed fact

 ii. Could create a situation where that fact is conceded

 B. Argumentative

 i. unprofessional litigator

 ii. Calling into question truthfulness of witness's statements

 C. Compound

 i. Where lawyer asks more than 1 question before stopping for an answer

 D. Misstates the evidence

 i. when attorney is asking a question which wrongly refers to the evidence

 E. Leading

 i. question begs an answer

 F. Asked and answered

 i. lawyer not liking answer and tries to ask again

 G. Non-responsive

 i. witness going off on tangent, not answering question asked

 ii. Technical rule (only lawyer asking question can object here)

 H. Beyond scope of direct/cross exam

 i. limitations on the scope of cross

 a) cross must be confined to questions asked on direct exam

 b) re-direct limited to questions asked on cross

 I. Lack of Foundation

 i. Could refer to:

 a) there being no basis for evidenced

 b) witness's lack of personal knowledge

 c) questions weren't asked to authenticate document

 II. Motions in Limine

 A. Rule 104 hearing

 B. An opportunity to argue your objection

 i. Witness qualifications

 a) witness may be qualified to answer one fact, but not another

 ii. Admissibility of prior convictions

 iii. Appropriate field of expert testimony

 III. Real v Demonstrative Evidence

 A. Real – tangible object directly involved in case

 i. murder weapon

 B. Demonstrative – evidence which illustrates the point to be proved

 i. powerpoints

 ii. drawings/diagrams

 iii. simulations

 IV. Uniform Trial Court Rules

 A. Mark exhibits before trial

 B. Pretrial conferencing

 i. Lawyers meet in judge's chambers and confer about likely exhibits, witnesses, testimony, etc. 

 ii. Try to go through all of the objections before trial

 V. Making Objections

 A. Rule 103 objections must be timely and specific
 i. Timely 

 a) if question improper, object before answer

 b) if answer improper, object asap

 c) if pretrial, is ruling definitive?

1) Imagine you think an issue might come up, and the judge makings a ruling on whether it can be admitted

2) Then it comes up at trial, must it be objected to again?

· Depends on whether the judge said it was definitive or not

 d) Very difficult to “unring the bell” if objection isn't timely

 ii. Specific

 a) General objection preserve nothing

 b) Must state the reason for your objection

 c) State: “Objection: Reason” nothing more

 VI. Pulling the teeth of cross examiner

 A. if impossible to exclude evidence, then bring it up your way, so to reduce it's relevance

 VII. Offers of proof

 A. Used so the judge knows what you wanted to introduce, that was objected to. 

 i. preserves the issues for appeal

 B. Question and Answer

 i. Put the witness on the stand without the jury present and ask questions

 ii. Judge might hear it and change their mind

 C. Affidavits

 D. Summary

 i. Lawyer provides the questions and answers a witness would have said

 VIII. Relevance

 A. Rule 401

 B. Probative Worth

 i. Evidence is relevant if it has any tendency to make a fact more or less probable than it would be without the evidence and the fact is of consequence to the action

 C. Materiality – the fact must be related to the issues which are part of the pleadings in the case

 IX. Direct v Circumstantial

 A. Direct – evidence that directly proves the event in question

 B. Circumstantial – proof of a chain of circumstances which logically causes one to reach a particular conclusion

 C. Evidence that a party acted in a way suggesting he was trying to destroy evidence or conceal truth may be relevant to show consciousness of guilt

 i. Cement falls from overpass on to car

 ii. Boys running away from scene of accident might lead jury to believe they had done it

 D. Evidence of a party's attempt to influence a prospective witness' testimony is relevant to show consciousness of guilt

 E. A party's pretextual explanation may be considered evidence indicating the party's consciousness of guilt

 i. Woman accused of lascivious acts after accusing the supervisor of misusing 911 line. Accusations considered evidence of supervisor guilt

 F. Evidence that Δ attempted flight from authorities, resisted arrest, escaped custody, or concealed his identity is relevant to show consciousness of guilt

 G. Prior or subsequent accidents to prove dangerousness of product or notice to Δ 

 i. Depends on the similarity of product or conditions

 ii. Proximity oin time of the incidents

 a) Mother too short to properly wear seatbelt, gets in accident

 b) Airbag deploys causing a concussion

1) would have to show the same make/model of car, at same rate of speed, in similar accident caused similar injuries to show that manufacturer should have known

 H. Other lawsuits by Π

 i. not admissible to prove party is chronic claimant

 ii. May be relevant on issue of damages, if it can be shown they have recovered for the same injury before

 I. Day in the Life video

 i. relevant to show the extent of injuries and need for medical attention

 ii. can be shared by Π or Δ 

 J. Δ's wealth relevant only for punitive damages

 i. irrelevant to issue of compensatory damages

 ii. Δ's wealth and insurance excluded

 iii. Jury should be making decision on facts, not on Δ's ability to pay

 iv. But punitive damages are meant to punish

 a) thus must be enough to hurt the Δ 

 b) without destroying him

 K. Conditionally relevant info might be stricken, mistrial issued, if party cannot intorduce or prove the facts necessary to “connect up” the conditionally relevant issue

 i. Example: lots of pictures of crime scene. Seems irrelevant, but prosecutor promises he can connect up. Eventually Δ on stand, makes comment about something the pictures show he could not have seen. Thus connected up.

 L. Gov't regulations, industry codes, customs, practices, all relevant to issues of negligence

 M. Evidence of comparable sales of similar properties relevant to show value of disputed property

 N. past conduct and remarks by coworkers and supervisors toward other employees relevant to prove hostile work environment

 O. Pattern of regular practice of discrimination admissible to show action against Π was motivated by discriminatory intent

 P. EEOC findings relevant

 X. Rule 403

 A. How can evidence be excluded?

 i. Unfair Prejudice

 ii. confusion of issues

 iii. undue delay

 iv. cumulative

 v. misleading jury

 vi. wasting time

 B. Court can exclude if the probative value of the relevant evidence is substantially outweighed by danger of one of the above factors

 C. Unfair Prejudice

 i. must be very prejudicial

 D. Misleading the jury

 i. Evidence of prior convictions could be excluded because it would lead the jury to convict, despite evidence
 E. Cumulative evidence
 i. if there has already been a showing of what is trying to be proved
 F. Confusion of Issues

 G. Wasting Time

 H. Undue Delay
 XI. Limited Admissibility

 A. Evidence can be offered for a particular purpose, but not for another

 B. Impeachment is a common example

 i. Cop-killer example

 a) allowed in to impeach the credibility of the Δ

 b) not allowed as evidence of a character flaw

 c) not for substantive reasons

 ii. Prior convictions often used in this way

 XII. Rule of Completeness

 A. Most overlooked rule in entire evidence code

 B. If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction of any other part that in fairness ought to be considered at the same time

 C. Designed to prevent a lawyer from taking something out of context

 i. opposing lawyer can immediately introduce the remaining evidence

 D. Beechcraft v Rainey

 i. Pilot went down and died. Husband looks into it and concluded it was engine failure. Π can't admit the report. But Δ brought it up saying that some of the facts in the report pointed to pilot error. This opens the door for the Π to bring in the remainder of the report.

 E. OR Rule: can only allow in evidence if it would otherwise be admissible

 XIII. Hearsay!

 A. Rule 801

 i. definition of hearsay

 a) out of court statement being offered to prove the truth of the matter asserted

 ii. What is a statement? 

 a) a person's oral assertion, written assertion, or non-verbal conduct if the person intended it as an assertion

1) Conduct intended as assertion

· cop asks person how fast the driver was going, person hops in their car and drives past cop at 45 mph

· Sign language

· Pointing

· Child who cannot make statement on stand, points to anatomical doll

· Silence if obviously intended to convey a point

· NOT assertive conduct

· flight, use of disguise

 b) Generally dealing with oral assertions, but written documents count as well

 c) Tags or written markings are NOT assertions
 d) Be careful with witnesses testifying as to what they said earlier

1) still hearsay if trying to prove what was said in the statement
 iii. Who is the declarant?

 a) the person who made the statement

 b) Must be a person

 c) cannot be a machine or animal

 iv. Statement is hearsay if it asserts a point that is itself circumstantially relevant as proof of some other point in the case

 a) Can still be hearsay if it indirectly asserts a different fact

1) Witness relates: Bill Bystander said “that guy's breaking the sound barrier”

2) being used to prove high rate of speed, so hearsay

 B. Analysis: 

 i. locate statement made

 ii. locate the declarant

 iii. locate witness who will be in court reporting on that out of court statement

 iv. Determine what the statement is being offered to prove

 a) put quotation marks around the statement, then ask is that what is trying to be proved with the statement

 XIV. Rule 804 Hearsay exceptions

 A. Only apply if witness is unavailable

 XV. Non-Hearsay 

 A. Verbal Act

 i. Statements that have independent legal significance

 ii. Offered not for it's truth, but only to show that the statement was made

 iii. Substantive law gives legal significance into certain words

 a) offer, acceptance, cancellation of contract, defamation

 iv. Not offering it to say that offer was made or defamatory statement is true. Offering it to say that person said this thing

 B. Effect on Listener or Reader

 i. offered to explain the actions of the person who heard or read the statement

 a) Ex: Why are you seeing physical therapist?

1) Because my doc said I “have a hernia”.

2) Not being admitted for him having a hernia, just why he went to PT

 b) Ex: Why did you arrest that man?

1) Because DA said I “have probable cause”

2) not being admitted for truth of probable cause, just why the police arrested him

3) Make sure in these cases that the police don' tmake an end run around hearsay rules to get the dispatcher's remarks in.

· ultimately not relevant to case

 C. Declarant's State of Mind

 i. To show what the declarant's state of mind is. 

 a) Statement indicative of what they're feeling

 b) Statements indicative of mental instability

 c) Ex: Store manager says “i should really clean up that banana peel”

1) Not being introduced to prove existence of peel, or his need to clean it up

2) Introduced to prove manager knew there was a problem

 D. Impeachment w Inconsistent Statement

 i. Statement introduced which is different from previous testimony

 ii. Not offering it to prove point, just to prove there is a contradiction

 iii. Offered to discredit testimony of witness

 XVI. Hearsay Exceptions (Rule 801(d))

 A. These statements are hearsay, but which would be admitted anyway

 i. If on the exam, in the hearsay portion, these are Hearsay!!

 B. Types:

 i. Prior inconsistent statement by witnesses

 a) Looking for some sort of inconsistency with later trial testimony

 b) Must be under oath in a prior proceeding (under penalty of perjury

1) deposition

2) any other trial

3) preliminary hearing

4) grand jury testimony

5) Hearing in front of a govt agency

 c) Must be subject to cross examination about the prior statement

 d) Witness must be reasonably responsive to inquiries

1) must be able to give some recollection of the prior event.

 e) Look to make sure earlier testimony was under oath

 f) Reqt's for deposition testimony

1) there are standard questions asked at the beginning of deposition to make sure it can be admitted

· are you feeling well today?

· any reason you can't make truthful statements?

· If I confuse you in a question, stop me and ask me to rephrase it
 g) Example: 

1) Δ in trouble for setting off stink bombs in school. Two students told school police that the Δ did it. Later on witness stand in real trial, said that the boy didn't do it. Their prior testimony will not be admitted. Not under oath. 

 ii. Prior Consistent Statements by Witnesses

 a) Prior consistent statement made before a motive to fabricate or improper influence or motive created

1) statement must predate time when motive to fabricate occurred

 b) Must be consistent with previous statement

 c) Subject to cross-examination

1) must have recollection of making the prior statement

 d) Use this to rebut a claim of recent fabrication
 e) Example:

1) Drug conspiracy case. Muscle gets arrested. Tells the cop who the leader is. Then a plea deal is brought out. Muscle again says who the leader is. Motive to fabricate nonexistent during first testimony. 

· If Muscle had immediately tried to strike a deal and tried to tell cop, then would not be admitted

· Depends if it seems like Δ was trying to curry favor

 f) Ex: 

1) Child abuse case

· child told family, child care worker, and at trial that “daddy touches me” 

· But can't continue at trial for whatever reason. Attorney wants to get in the previous statements. Δ says that motive is to live with mother, a motive which would have existed before any of the statements were made. Thus inadmissible

 g) Example

1) Drunk driving case

· Boys crash a car. They are drunk, but say they weren't driving, it was their friend Alex who ran away. When did the motive begin? Was it as soon as they were on the run, or only after they were formally arrested and indicted?
 iii. Statements of Identification

 a) Some statement made in a line-up, photo throwdown, prelim hearing, or sketch

 b) After perceiving the individual

 c) Identifier/declarant subject to cross-exam

 d) These count as long as in the personal experience of witness

 e) Can admit as many statements of id as you want

 f) Even if witness misidentifies in courtroom

1) Can be a long time between id and trial

2) memory may fade

 g) Usually this evidence effectively refutes and proves a  courtroom misidentification. 
 h) Example:

1) Fire burns down a factory. Witness identifies Δ. But mob sits in the back and intimidates witness not to talk on the stand. Can bring in the earlier out of court identification
 iv. Statements of the Opposing Party (801(d)(2)(A)) - Admissions

 a) Individual Statement: admission by a party opponent

1) must be offered for substantive purposes

2) interpreted very broadly

3) don't confuse it with other similarly named titles. 

 b) Π can introduce hearsay from Δ, and vice-versa

 c) Π cannot introduce statements from Π (or Δ/ Δ)
 d) Example: 

1) Shaken baby case:

· Δ took baby for walk, came back with injured child, said he fell down. But injuries don't match up with his story. Can be admitted

2) Dog bite case:

· Δs dog attacks Π. Δ didn't see attack, but called 911 asking for assistance for dog bite. Later says her dog didn't do it. 911 call can be admitted
 e) Prior guilty pleas count

 f) Lay witness can give a statement to witness as long as it's logical/rational

 g) Individual Admissions

1) may be exluded if it fits within another exclusionary provision

2) Party not bound by admission

· Party free to deny or explain it away.

 h) Adoptive Admissions

1) One person makes a statement that Δ agrees with and adopts

2) Example: one person explains how a crime went down. Δ says “that's pretty much how it happened.” He has adopted the statements of the first

3) No adoption if party makes clear their disagreement

4) No adoption of a letter if not opened and replied to

5) silence generally not adoptive admission

 i) Authorized Admissions

1) Someone speaking on behalf of a party

· can be:

· parent

· spouse

· child

· attorney

· supervisor

· Usually clean there has been an express authorization

2) Pleadings – most common ways this comes up

· sometimes there are many pleadings due to amendments

· These are authorized statements of the person, authorized through lawyer

3) Opening statement by attorney is authorized admission

 j) Request for Admissions

1) discovery tool asking other lawyer to respond either admitting or denying facts

· Admission is binding

· to not deny is to admit

· to miss deadline is to admit everything in the pleadings

 k) Vicarious Admissions

1) Statements made by an agent or employee

2) concerning a matter within the scope of the agency

3) made during the existence of that relationship
4) Example: Truck driver in accident. Π sues company. Truck driver said “it was all my fault” That admission would be admissible against the company

5) Example: One HVAC company goes into town and raids a mom and pop comp of employees. M & P sue the major corp. Statements of employees made before and after employment with the M&P

· M&P could get statements of employees while they worked for the Δ

· Δ comp could get statemetns of employees while they worked for Π
 l) Coconspirator Statements

1) The speaker conspired w the person against whom the statement is offered (the Δ) 

2) The statement was made during the conspiracy

3) The statement furthered the conspiracy
· Talking about problems with venture

· Mapping out plans

· Invoking trust

· Bookkeeping statements

· Statements to undercover agent

· NOT statements to family, friends

· mere narratives under the rule

4) Example: texts between pimp and prostitute

· Those from pimp would be admissible when pimp is Δ

· those from prostitute as coconspirator

· or as context for statements from pimp
5) Prosecution does not need to be charging them with conspiracy

· But will have to prove they were conspiring

· Odd procedure of conditional admittance

· statements admitted as long as prosecutor can eventually prove conspiracy

· keeps the case from being tried twice (once for conspiracy, once for guilt)

 XVII. Hearsay Exceptions

 A. Excited Utterances

 i. Elements:

 a) An external stimulus such as an accident or crime

 b) an excited reaction

 c) the statement relates to the startling event

 d) 1st hand knowledge

1) By an “incompetent” witness – witness may be unable to testify on stand

· statement can still be used

2) By a “phantom” declarant – person who was there at the accident but ran away

· statement from someone who heard that person can be admitted

 ii. There can be a time-gap between the event and the excited utterance

 a) Look at the external events 

1) is the stressful situation still occurring in some manner

2) what is the demeanor of the speaker

3) Nature and contents of the statement

 b) Is the person still under the stress of the events

 iii. Example: Man allegedly abused wife. Wife didn't say anything for days b/c she thought he would retaliate. Finally escapes with aunt and blurts out everything that occurred. Statement admissible as she was in the stressful situation until finally getting away.
 B. Present Sense Impressions
 i. Statements made while event is unfolding in front of declarant or immediately thereafter

 ii. must be contemporaneous with event or condition

 iii. declarant must have first-hand knowledge

 iv. must describe or explain the event or condition

 v. Examples: 

 a) FBI agent testifies he heard on wiretap that “Michael is back”

 b) police officer testifies a bag handler said “that's the bag you just gave me” 

1) used when Δ denying it's his bag

 c) statement during copyright infringement case. Dance troupe member says that an audience member said “that sounds like [some song].”

 d) partner on witness stand saying he heard his partner say “they won't last ng at that speed” when a car speeds off

 e) Statements to 911 operator could count if under the stress of the moment

1) would not count if no emergent situation
 C. State of mind?
 i. Statements of:

 a) declarant's present mental condition or attitude

1) only the present, not referring to how they felt in the past

 b) Describing declarant's present physical condition

 c) Proving intent and later conduct

 d) about declarant's will

 ii. Always make sure the state of mind is relevant to the case

 iii. Also must be intended by the declarant to assert what they are saying

 iv. This is different from the State of mind exceptions because here the person is speaking directly to their state of mind. State of Mind is an inference drawn.
 v. Example: 

 a) Π can call friends about what they observed about Π after an accident. Friends can say “one day she said “my back hurts so bad right now”. 

 vi. Example:

 a) Π accomplished, active individual. Gets in accident. Friends can testify how she acted before and after the accident. She used to be so bubbly and full of life, now she sits around and complains all the time. 

 b) NOT admittible: statements by friends that Π said “my back has hurt for 6 months

 vii. Example: grandma and the quitclaim deed

 a) Statements to nursing staff that she felt taken advantage of : inadmissible

1) very close call, because it is whether she is presently feeling taken advantage of, or felt that way when the quitclaim was enforced

2) she felt pressured in the past, she didn't want them to do it in the past

 viii. Ex: victim's statement that they were afraid of Δ might show they didn't start a fight

 ix. Ex: Victim had been moving on to turf of Δ. Δ tried to get statements of victim into court bc she said she was fearful of several other people. Could be relevant to show any of those people may have done it. 
 D. Statements proving intent and later conduct

 i. Example: Witness heard Δ say “I plan to go to the law school tomorrow” 

 a) can be used to support fact that Δ was at law school

 ii. Cannot be used to infer another's actions

 a) Ex: Witness heard Δ say “I plan to fly to Vegas with my wife in July”

1) Can be used to support fact that Δ was in Vegas, but not that wife was.

 iii. Example: Wife picking up the children from father, Wrongful Death Claim

 a) Wife had spoken to mother and brother on her way to meet husband at abandoned gas station. Admissible to show what her intent was, where she had gone. Could not be used to show that husband was at gas station. 

 E. Statements of Will

 i. I have disposed of my property in accordance with the torn will

 ii. I want to leave everything to my nephew

 iii. Admissible because there is a desire to learn/know what the deceased wanted

 F. Statements for Medical Diagnosis and Treatment

 i. Things said to a medical professional are admissible

 a) no motive to fabricate

 b) declarant motivated to be accurate

 ii. Can be statements:

 a) made to doctor

 b) made to intake staff

 c) made to nurses

 d) made by family member on behalf of the patient

 iii. Statement must be reasonably pertinent to diagnosis and treatment

 a) how the accident occurred OK

 b) Time of onset of symptoms OK 

 c) Statements attributing fault or blame NOT OK

 iv. Statements by children identifying tortfeasor may be allowed if dealing with children that are describing violent or sexual assault

 a) look for idiosyncratic evidence – evidence so specific it was unlikely to have been fabricated.

 b) statements are usually taken by a professional nowadays, so as to not taint evidence and assure their admissibility
 XVIII. Missing a day of class here
 XIX. Public Records Exception
 A. Clause A allows proof of the activities of a public agency by means of it's record

 i. Actions taken by the agency itself

 ii. Any public records from agency

 a) self-authenticating if you get a certified copy

 b) don't need to subpoena a records custodian

 iii. proof of actions of agents
 B. Clause B may be used to introduce records describing an endless variety of acts, events, and conditions in the world observed and depicted by public officers

 i. Cannot use police reports in a criminal case

 a) can in civil cases

1) allowed to rely on the work done by the police

2) must be officer's own knowledge

 ii. source of info must have personal knowledge

 iii. source must have legal duty to observe and report

 iv. Beware multiple layers of hearsay here

 a) Police officer interviewing eyewitness would not be admissible

 v. Examples:

 a) Report from the Highway Traffic Safety Administration

 b) Document created by FAA as to the contents of a black box
 C. Clause C – Factual findings resulting from an investigation made pursuant to authority granted by law

 i. Look at the Trustworthiness Considerations
 a) Skill or expertise of the reporter

 b) motivation of the reporter

 c) were hearings held?

 d) timeliness

 e) will reporter testify

 f) was report subject to peer review?
 ii. Example: 

 a) Police whistleblower case where she complained about the supervisor. Dept. of Labor did full report, concluding she was wrongfully fired. The whole report was admissible, essentially proved the case. 
 iii. We are in a jrdx where statements made to investigator are admissible

 XX. Learned Treatise

 A. Statements in a learned teatise, periodical, or pamphlet

 i. if relied on by expert on examination

 ii. or brought up on cross

 B. Ask if it is reliable authority?

 i. and if it is relevant?

 C. If doc reads something on her own, that would support it as a reliable source

 XXI. Rule 804 – Unavailability

 A. Unavailability

 i. If witness claims a privilege

 a) spousal privilege

 b) attorney/client, doctor/patient

 ii. If witness refuses to testify

 a) judge would instruct witness to testify

 b) then would have to hold witness in contempt of court

 c) then unavailable

 iii. If witness cannot be located

 a) must bring in investigator and show due diligence and good faith effort to procure the witness

 b) Can send out sheriff to locate, get arrest warrant issued

 c) NOT enough to just say you tried to call and they didn't answer

 iv. If witness is dead

 B. Exceptions:

 i. Former Testimony

 a) testimony given in a prior proceeding

 b) Opposing party must have had the:

1) opportunity AND

2) similar motive to develop the testimony

 c) Examples:

1) Star witness in murder trial. Trial goes up on appeal, then remanded. Star witness cannot be located. Can use the prior testimony

2) Witness testimony in criminal case can be used in subsequent civil case

3) Witness at a grand jury proceeding?

· Defense can admit that evidence

· Prosecution cannot

· the defense isn't at the grand jury proceeding, so unable to properly develop the testimony

4) Preliminary hearing testimony is generally admissible

· even years later. Lynching cases where 1961 testimony used to convict in 2001

5) Deposition testimony can be used in civil cases

· make sure to ask all the questions necessary, just in case something happens

· Perpetuation deposition – one where lawyers know the witness will not be at trial

· Discovery deposition – one where lawyers expect witness will be at trial

· but can still be admitted

 ii. Dying declarations

 a) Civil cases and homicide prosecutions

 b) Declarant must have belief in imminent death


1) actual death not required

2) but would have to show unavailability

 c) Personal knowledge req't

1) can't be hearsay

· i.e. “Dave told me that John was going to do this” inadmissible

 d) Must be a statement made about what happened to bring them to death's door

1) statements about:

· prior quarrel or altercation

· porior threat

· what they ingested, inhaled, injected

· name of assailant

2) everything else inadmissible

 iii. Statement against interest

 a) Elements:

1) speaker must know the statement is against their interest

2) Pecuniary, proprietary, or penal interest at stake (money, property, or freedom)

 b) Thought is that it is likely true, because the person wouldn't say it otherwise

 c) Edited to allow only what is against interest, nothing more

 d) Requires corroborating testimony in criminal cases
 e) Beware Due Process concerns

1) Example: Client is adamant he is innocent. There is another person who has confessed in such detail that it is likely they did it. You think they're unavailable and can get that statement against interest in. But then the guy is not unavailable, gets on stand, and lies. Can then get the earlier statement against interest in because it would be a denial of Due Process not to. 
 iv. Forfeiture by wrongdoing

 a) Wrongdoing that was intended to and did procure the unavailability of declarant as a witness

1) must be intent to make them unavailable as a witness
2) doesn't have to be the only intent

 b) Δ forfeits his right to object to the hearsay being introduced 

 c) if Δ acquiesces in the actions of 3rd party who causes the unavailability then this exception applies

 v. Personal/family history(?)
 XXII. Catchall exception (807)

 A. Interpreters

 i. example: rape victim speaks spanish. She speaks to interpreter who speaks to the police. Police on stand, can enter the statement of the interpreter

 B. Newspaper headlines

 i. For simple background to the time period, can enter the headlines

 C. Must be no other way to get the evidence and the statements must be inherently reliable

 XXIII. Multiple Hearsay

 A. Interpreters are common form of multiple hearsay

 B. Doctors records too

 i. Doctor to record – business record

 ii. Patient to doctor – medical exception

 iii. opposing party to patient – statement of opposing party

 XXIV. Impeachment of hearsay declarant

 A. can be impeached regardless of whether declarant testifies

 B. Once a person's hearsay has been admitted, they can be impeached by whatever means necessary (which we'll learn next year)
 XXV. Crawford v Washington – Criminal Cases only
 A. There must be a face-to-face confrontation b/w witness and defendant to satisfy the “Confrontation Clause” 

 B. Testimonial statement by unavailable declarant is inadmissible unless that has been an adequate opportunity for cross examination

 i. What is testimonial?

 a) in court testimony or it's functional equivalent

1) affidavits, custodial exams, prior testimony

 b) Must be expectation from the speaker that the statements will be used prosecutorially

1) were they made with an eye towards prosecution

 c) Private vs formal setting

 ii. Factors:

 a) What is the intent of the police?

 b) Was there expectation of the speaker that statements would be used?

 c) Was it made in public?

 d) Was it made in a formal setting?

 iii. Examples of testimony:

 a) Prior testimony

 b) guilty pleas

 c) letters to police

 d) official reports and certifications

 e) police interviews

 f) 911 calls if no on-going emergency

 g) throwdowns and lineups

 h) Child statemetns describing abuse if to a professional

1) doesn't count if just to the family

 C. This will affect:

 i. statements made for medical diagnosis

 a) if statements were made during emergent situation

 ii. Public records

 a) labs, reports, maybe not made with eye to prosecution

 iii. Dying declaration

 a) Maybe if person thinks it is leading to prosecution

 iv. Statements against interest

 a) no chance for cross-exam

 v. Excited utterances 

 a) yes if made thinking it would be used at trial
