State Long Arm Statute? (can reach limits of Const.)

· catch-all or tort, business, marriage, prop. (GA)

· OR, OK, CA (catch-all)

· IL covers torts from out-of state acts

· NY – same as Ill, but w min contacts

· WA – business, torts, prop., insure, marriage, 
Full Faith and Credit (IV) – if valid judgment, valid across state lines.

Constitutionality (Due Process XIV) – Pennoyer
“traditional notions of fair play and substantial justice”

1. tag    2. consent    3. in rem (true in rem, QIR 1, QIR 2)   

4. in personam (general, specific)
Burnham (tag/in rem may require minimum contacts too)
	No contacts
	Effects of out-of-state 
	Single in-state act
	some in-state acts
	Cont, systematic and substantial 

	No claims
	Specific Jurisdiction
	General 


Int. Shoe: due process requires Δ have certain minimum contacts, such that jrdx does not offend trad. notions of fair play and substantial justice.

· Protects Δs from distant forum

· keep States from reaching beyond their power

1. Property just factor, UNLESS case about the property
2. Minimum contacts = presence (privilege of state prot)

Want to protect Δs from litigating in distant forum

States can't reach out beyond their limits as co-sovereigns

1.  Commerce

1. Stream of Commerce (3 views) Nicastro
1. anticipate it will get to forum state?

2. intent to serve the state and 1?

3. general stream of commerce?

2. Δ enjoy benefits of state?

3. did Δ reach out to serve state (Asahi, Nic)
1. ads, service centers, lots sold, stores

4. no appt of chattels as agent (WWVW)
2. Torts that cause harm(Keeton, Calder, Radiator)
1. Targeting, aiming, or harm in forum
1. Calder Effects Test- did Δ know that the effects would be felt in forum?

2. Limited to int. torts

2. Focal point of harm
3. Internet: Revell
1. Zippo test of interactivty
3. Contractual obligations (BK)
1. Look at the nature of the negotiation, relationship, and obligations

2. Did Δ purposefully establish min contacts?
3. Connection between: Δ – forum – litigation (Shaffer)
1. QIR 2 and Tag need minimum contacts
2. unfair for Δ not to be liable for consequences

3. not unfair for Δ burden to litigate where they engage in economic act.
4. Purposeful Availment and Foreseeability (Hanson)
1. Submitting to Court's Jrdx

2. Orderly administration of laws

1. allows predictability and planning

3. No Availment if unilateral action of a 3rd party
4. Due process is fair warning, comes from Δ conduct purposefully directed & case arising from conduct (BK)
5. Isolated incidents w continuity enough (McGee)
6. Some action on part of Δ  (Hanson)
7. no unilateral action of 3rd party (WWVW, Hanson)
8. Foreseeable to be haled into court if products harm others. (Radiator)
9. Circular problem – only hale Δs into court where they should expect to be haled. Whatever courts told them, they would expect to be haled into court, and structure their business around that.
5. Relatedness assessment (gen. or spec. jrdx)

1. Does claim arise out of the minimum contacts?

a) YES, spec jrdx.

b) NO, must have general jrdx.
1) Goodyear assessment for corps

1. essentially at home in the forum.

2. Continuous and systematic conn.

2) For ind. Pennoyer standards
6. Consent:
1. Forum selection clauses (Carnival)
1. Validity

1. reasonable person put on notice

2. placement

3. clickwrap v browsewrap

4. mode of presentation of clause

2. Pros/Cons

1. non-negotiable

2. lack of notice

3. inconvenience to Π

4. co.s want limited fora

5. saves time and expense for co.

2. File Suit in forum

3. appear and fail to object to jrdx

4. bad behavior during discovery in PJ hearing

5. Agent appointed in forum
Fairness of PJ jrdx factors: “fair play and subs justice”

Fairness doesn't matter unless standard PJ established
1. inconvenience for Δ and witnesses (BK, Piper)
1. so gravely inconvenient that Δ at severe disadvantage (burden on Δ) 

2. Forum state's interest in justice (McGee)
3. Π's interest in litigating in forum (WWVW)
4. legal system's interest in efficiency (Kulko)
5. Shared substantive policy

If not fair

1. Choice of law

2. Transfer venue

3. FNC dismissal

4. Deny PJ
Challenging PJ with FRCP 12
Direct – file motion or add PJ dispute in responsive plead

· if PJ upheld, litigating in the foreign forum

· use if good defense on the merits
Collateral – If state issues default judgment against the Δ & Δ did not appear for any reason
· cannot dispute the merits of the case
· Baldwin v Iowa State Traveling Men's Ass.
Jrdx gained through Fraud or Duress not valid!
Δ immune to tag jurisdiction if in the state to attend a trial as Δ, witness, or attorney.
Notice and Opportunity to be Heard (XIV and V)
Mullane v Central Hanover – set Const. min. for service

Deprivation of life, liberty, or property must be preceded by notice and opportunity for hearing.

Reasonably calculated, under the circumstances, to apprise parties of the action
· cannot be merely a gesture
Form of Notice must not be substantially less likely to bring about notice than feasible or customary substitutes.
Known whereabouts are key

Publication only sufficient if no better alternative

Can request court's permission for alternate forms (email)
State rules or Rule 4 – may be diff from Const. min's

18 yo, non-party signs affidavit
Waiver of Service - 

· if waived, Δ gains more time to respond

· if not waived, Δ pays for service

Some jrdxs if you find out the Δ did not receive notice, notice no longer valid.
Opportunity to be Heard – Connecticut v Doehr
Must have enough time to prepare a defense

Prejudgment attachments often unfair
Mathews factors:

1. strength of Π's interest in the attachment
2. private interest affected (even temporary)

3. risk of erroneous deprivation (Huge concern!)

1. attached w Π affidavit (governed by 11)

2. judged by probable cause

1. likelihood of Π winning, belief that Π will succeed, objective likelihood of success

4. Exigent circumstance why attach can't wait
5. Safeguards: Double damages; Bonds; prompt post-attachment hearing.
SMJ: Fed Questions (1331), Diversity, Alienage (1332)
Fed Questions (FQ) – Cases “arising under” the Const., laws, or treaties of US. Uniformity of interpretation.

Is the Π enforcing a Federal Right?
Well-pleaded complaint – Mottley
· extraneous information ignored

Centrality of fed issue to state law claim: Grable & Sons
1. necessarily raise

2. actually disputed

3. substantial AND

4. capable of resolution wo disrupting fed-state
Keys and Welcome mats
Skelly oil Declaratory judgment switch up
Diversity Jrdx – complete diversity + amt in contro.
Complete diversity developed in Strawbridge
Exists to counteract perceived bias against out-of-staters
Ind. Citizenship – Mas v Perry
US Citizen + domicile = resident

· change of domicile = physical presence + intent to stay
Corporate citizenship – Hertz 
state of incorporation & nerve center 

Nerve center – where high level officers direct and control the corporation
Unincorporated entities–residency of all members
Reps and Assignees – residency of person represented
Alienage
Alien v Alien or Alien + US citizen v Alien = NO SMJ

Alien v US or Alien + US v Alien + US = YES SMJ
Amount in Controversy – OVER $75,000
one Π v one Δ – can aggregate all claims

one Π v mult. Δs – cannot aggregate claims

· except if joint liability

mult Πs v mult Δs – can't aggregate claims
Injunctions – whichever is greater:

1. benefit to Π

2. cost to Δ

Amount claimed in good faith – to be lowered must be to a legal certainty
Removal - §§ 1441, 1446, 1447
not a motion, just done. propriety judged on remand

No removal if div. case and brought in Δ's home forum

30 days after first learning it is removable

Cannot remove diversity case 1 year after filing

When requesting removal:

1. copy of all process, pleadings, and orders to fed ct.

2. w short and plain statement of grounds for removal

3. written notice to all adverse parties

4. copy of notice of removal to state court

Defeating removal: 

1332: seek less than $75k; include non-diverse party

1441: sue in Δ's state court; include a Δ from forum state

All Δs properly served must consent to removal

    - not Δs improperly joined or fraudulently joined

If separate fed and state claims, case removed, severed and remanded
Motion to remand – no appellate review

- Δ served after removal can request a motion to remand, that he didn't agree to removal
Joinder of diversity defeating parties

1. court may allow and remand, or deny
SMJ dismissal at any point.
Venue - § 1391
Proper, not best venue

1. If all Δs res. of same state, any dist. where a Δ res. OR

2. Any dist. where substantial part of claim occurred 

if neither 1 or 2 yields a venue

3. any dist where any Δ is subject to PJ
Ind. res. = dist. where person is domiciled
Corp res. = any dist. where subject to PJ (if def)
· separate PJ analysis just for venue purposes
§ 1404 transfer – from proper to better venue

1. for convenience of parties or witnesses

2. in the interest of justice

3. To any dist where action may have been brought

4. OR any dist. to which all parties have consented
§ 1406 transfer – from improper to proper
· Goldlawr transfer – jrdx just to transfer case

· transfer preferred over dismissal

· only to dist. where originally could be brought

· no consent
Choice of Law
Klaxon – fed cts apply choice of law of state
Van Dusen – transferee ct applies CoL of transferror ct for 1404 transfers
Ferens – rule applies even if Π requesting transfer
1406 – transferee ct applies own CoL provisions
Forum Non Conveniens –Piper- Focus on Convenience
Up to discretion of ct. (Standard of review is abused disc)

Change of substantive law not given weight, UNLESS the remedy is so inadequate to not be a remedy at all. 

Must have alternate forum, then weigh:
Private interest factors:
1. ease of access to sources of proof

2. availability of compulsory process for attendance

3. cost of obtaining attendance of willing witnesses

4. view of premises

5. ease, expeditiousness, and inexpensiveness
Public Interest Factors:
1. Court congestion

2. Local interest in local controversies tried locally

3. Court familiarity with governing law (cont. on back)

4. Avoid conflict of laws

5. Unfairness of burdening citizens with jury duty

Pleadings – Rule 8(a)
Common law – not used
Code pleading – statement of facts constituting a cause of action
Notice Pleading – statement of the claim showing that the pleader is entitled to relief. Must put Δ on notice for what they are being sued for.

1. Short and plain statement of grounds for SMJ

2. Statement of the claim showing entitled to rel.

3. Demand for the relief sought
Twombly and Iqbal (Twiqbal) – Plausibility pleading

Changes reqt's for notice pleading. Must be more than possible, but plausible. Not bare recitation of the elements of a claim. 

Must assert enough fact to raise a reasonable expectation that discovery will lead to evidence of claim.
Factual sufficiency – facts capable of supporting legal claim. Fair notice of claim and grounds for claim.
Legal suff. – facts which are supported by a legal claim. 

Twombly rules:

1. court accepts as true all allegations except conclusions

2. only complaints that state plausible claim survive

3. court uses common sense to address plausibility
Responses/Answers - Rule 8(b) & Rule 12
Can respond by motion or by answer

Defenses in 12(b):

12(b)(2)-(5) must be put in first response or waived

12(b)(6)-(7) can be raised for 1st time throughout trial

SMJ is never waived 
When answering:
Must respond to the complaint:
Admit, Deny, or Claim Lack of Information
Failure to deny is admission
Raise affirmative defenses (or risk waiving them)
Heightened Pleading Standards - Rule 9 - 
Fraud or mistake plead with particularity as to the circumstances constituting the fraud or mistake
Conditions Precedent all conditions for a contract met
Special damages
Leatherman - Cannot add heightened pleading standard statutorily!

Judged if Δ makes Rule 12 motion to strike, failure to state claim or for more definite statement.
Amending pleadings – Rule 15
Allowed once, w/in 21 as a matter of course, then ask court or Δ.

Relation back- allowed if by statute or arose out of original complaint. (Check the rules) Coleman
Only applicable in rare case that statute of limitations runs while in trial, and want to amend to add that claim
Supplemental pleadings- add allegations that occurred between original filing and trial
Dismissals – Rule 41
Voluntary
Allowed once, without prejudice

-Unless claim says otherwise

- then with prejudice, adjudication on the merits, cannot bring claim again

Allowed by stipulation of all parties who have appeared
Involuntary
If Π fails to prosecute or comply with rules

Adjudication on the merits

Court will issue an Order to Show Cause (OSC) for Π to show good reason why they have not acted.
Sanctions - Rule 11
Applies to all pleadings, answers, motions

Applies to attorneys and unrepresented parties

Anything presented to the court must be:

True, after reasonable inquiry
Non-frivolous, valid argument for applying, extending, modifying or reversing current law

Not presented for improper purpose

· delay, harass, increase cost
(Hadges v Yonkers Racing)
Must give party 21 days notice to amend their pleading

“Meant to deter repetition”

May include: Directives, fines, imprisonment, suspension
Rule 11 and Twiqbal pleading standards at odds!

Discovery
Governed from impropriety by Rule 26 and 37
Scope
Don't neglect Informal Fact Gathering
Relevance, Privilege, and burden basis for scope

Relevant to any claim or defense (tier 2)

Relevant to subject matter involved in action (tier 3)
Relevance- reasonably calculated to lead to admissible evidence

Rule 26 – must certify that all requests, responses are:

1. consistent with the rules of law

2. not made for an improper purpose

1. delay, drive up costs, harass

3. not unreasonably burdensome or expensive
Forms of ESI– Zubulake
1. Active, online (easiest)

2. Near-line data

3. Offline storage/archives

4. Backup tapes

5. Erased, fragmented or damaged data (difficult)
Factors for cost shifting analysis: 
1. extent to which the request is specifically tailored to discover relevant information

2. availability of the information from other sources

3. the total cost of production, compared to amt. in cont. 

4. total cost of production, compared to resources

5. relative ability of each party to control costs

6. importance of the issues at stake

7. relative benefits to the parties obtaining the info
Proportionality Google
Targeted Balancing

1. Burden (trade secret, cost, inaccessibility)

2. Utility to the litigation

3. needs of the case

4. amount in controversy

5. resources available

6. importance of issues at stake

7. importance of discovery in resolving the issues
Timing – Rules 26 and 16
120 days after service OR 90 days after Δ's appearance:

· Rule 16 Judge's Scheduling Conference

At least 21 days before Rule 16 JSC:

· parties meet and confer discovery plan

At most 14 days after meet and confer:

· initial disclosures required (Rule 26)

After Rule 16 JSC, Tier 2 & 3 discovery
Tools
Always beware local rules. Oregon trial by ambush.

Tier 1 – initial disclosures
names of all people who may have discoverable info

documents or ESI that you plan to use at trial

any insurance the Δ has to cover any or all of a claim
Tier 2 – non-privileged matter that is relevant to the claim

Relevant to any claim or defense
Tier 3– any matter relevant to the subject matter of action

Must get court's permission

Tools themselves:

1. Depositions (Rule 30, 31, 32) 
2. Interrogatories (Rule 33)
3. Document requests (Rule 34)
4. Physical/Mental Exams (Rule 35)
5. Requests for Admission (Rule 36)
6. Subpoenas for non-parties (Rule 45)
Sanctions possible under Rule 37 for failure to comply
Must confer before requesting motion to compel or protective orders. 
Adverse Inference Instruction
Must show:

1. Party w control over evidence had an obligation to preserve it when it was destroyed

2. records destroyed with culpable state of mind

3. destroyed evidence was relevant to the party's

 claim or defense
Preservation Obligation – must preserve relevant ESI once anticipating litigation
Privileged Information 

Work Product – Hickman v Taylor
Material prepared in anticipation of litigation

Can be OVERRIDDEN:

1. Substantial need AND

2. the info is otherwise unavailable

1. witness dies, disappears, etc. 

Can never access lawyer's mental impressions, conclusions, or legal theories. Would be redacted.

Special relationships
Spousal

lawyer/client

doctor/patient

priest/penitent
Attorney Client Privilege
Holder of priv is or sought to become client

Person to whom comm was made is a member of the bar

       -or his subordinate

Comm relates to a fact which the attorney was informed:
1. by his client 2. without the presence of strangers 3. for the purpose of securing: a)legal services or opinion b)NOT for committing a crime and 4. privilege has been claimed not waived.
Trade Secrets
Not completely immune if pertinent fact for the case.

Co.'s may face sanctions/lose the case rather than comply

Protective orders may apply
Clawback agreement – used in ESI
Give out a lot of information, then can regain any information which shouldn't have been disclosed
Quick Peek – requesting party gets a peek at vast material to identify a smaller sub-set which the disclosing party can then review for privilege
Experts – Testifying - full disclosure except drafts
Non-testifying – no discovery, without exigent circum.
Informally consulted – no discovery
Depositions
1. with/without leave of court

2. party must be represented (or have notice)

3. notice with method of recording

4. by an officer or by stipulation

5. objections stated, deposition goes on

1. except for privilege

6. Review by request  
Sanctions – Rule 37
For failure to comply with court order

For evasive or incomplete disclosure

1. More discovery

2. Adverse jury instruction

3. Money 

1. to opposing party or the court

4. Take facts as established

5. prohibit from supporting or opposing claims

6. strike pleadings

7. stay the proceedings

8. dismiss the action

9. render default judgment

10. treat as contempt of court

Motion to Compel – Rule 37
Protective Order – Rule 26
Courts may or may not charge losing party with fees associated with above motions
