Adjudication by Judge or Jury
I. The right to a Jury and related Issues

1) Important because although few cases make it to jury trial it influences settlement

a) Jury trials longer, more expensive

b) Jury determinations can swing either way

2) VI Amendment

a) Right to jury trial in criminal matters

b) Does apply to states
B) VII Amendment
1) Any Court of the United States
a) Right to jury trial, only applicable to Fed. Courts (Erie issues)
b) Selective incorporation through XIV

c) Congress can give rights to jury trials, cannot take them away (Supremacy issue)
i. Check First if statutory right
(a) avoids constitutional issue
2) Suits at common law
a) Law v Equity

i. Legal Claims have right to jury trial

ii. Equitable Claims do not

b) Analysis: 

i. Look for Historical Analog 

(a) What cause of action that existed in 1791 is most analogous to the claim?

(b) Was that cause of action legal or equitable.

(c) Be careful with declaratory actions: 

1. test the coercive action that would have been brought (Beacon)
ii. Look at Remedies (more important)

iii. Look to practical abilities of jurors
	Legal Causes of Action (Right to a Jury)
	Equitable Causes of Action

	Breach of Contract
	Contract reformation

	NLRA claim seeking backpay
	

	Trespass
	Abate a public nuisance

	Fair housing
	Duty of fair representation

	CWA suits (Tull)
· Jury decides liability
	CWA suits

· Judge decides penalty

	Action in Debt
	Shareholder derivative suits

	“Private rights”
	“”New statutory public rights”

	Actions under Copyright Act (Herbert)
· statutory damages
	

	Patent Infringement

· Jury determines infringement

· Judge determines what a patent document means →
	Construction of patent document

	Seeking an “accounting”
	

	Legal Remedies
	Equitable Remedies

	Damages - Monetary (usually)
	Injunction

	Ejectment
	Specific performance (Usually)

	Deter & Punish
	Rescission of contract

	Civil penalties
	Reformation of deed due to innacuracy

	Statutory damages under Copyright Act
	Restitution (money)

	
	Backpay (money)

	
	Restore status quo.


3) Jury trial preserved if legal

a) If right to jury trial in 1791, right to jury trial now

C) Administrative State

1) Agencies can resolve disputes without juries

2) Constitutional if:

a) Congress removes the claim from the court system

b) Public rights being litigated
D) Rule 38 – Request for jury trial

1) Jury trial is a waivable right
E) Rule 39 – Court can grant jury trial sua sponte\
F) Local 391 v Terry - 

1) Union vs Mclean Trucking

a) Breach of collective bargaining agreement

b) Breach of fair representation

2) Mixed cases of law and equity

a) Legal claim tried by jury first

b) The result of that trial is used for any subsequent trials
i. Preclusion Doctrine
G) States

1) Most states provide a right to jury trials similar to the 7th Amendment

2) Juries pulled from smaller subunits (counties as opposed to whole states)

a) Can make significant difference when deciding b/w state & fed court
H) Beacon Theater and Dairy Queen
1) Determine jury right issue by issue not by center of gravity

2) If an issue of fact underlies both law and equity you get a jury

3) Generally we try the jury issues first

II. Selection and Size of Jury

A) At least 6 no more than 12 members

B) Venire – pool of potential jurors

C) Voir Dire – process of questioning jurors

D) Peremptory – ability to dismiss jurors

1) Limited by FRCP for federal civil cases

a) Limited to 3

2) Helps legitimize verdicts

a) Active participation in the process
3) Batson challenges – discussed in J.E.B. (Paternity suit, women struck from jury)

a) can challenge the validity of peremptory strikes

i. based on apparent discrimination towards particular sex, race, etc. 

ii. Must look at percentage of strikes used toward group vs # of that group

b) If Batson challenge is used:

i. opponent must first establish a prima facie case of discrimination

ii. proponent then must provide non-discriminatory basis for all peremptory strikes

(a) did not like an answer

(b) showed bias

iii. Opponent can say merely pretextual basis for discrimination
iv. Then court determines whether discrimination has been established

(a) looks to “totality of relevant facts”
c) What happens to lawyer “hunches”

d) If Batson Challenge upheld, courts split

i. some get whole new jury, some seat dismissed juror
e) Extensions:
i. Extended to: American Indians, Italian Americans, Hispanics, sexual orientation

ii. Not extended to: socio-economic status, disability, obesity

iii. Courts split on extension to religion
III. Summary Judgment – Rule 56

A) Used when no genuine issue of material fact
B) Used if no dispute about the facts
1) Both parties agree, asking for judge's decision as to the law

C) Used if parties disagree about facts

1) If there is no “genuine” dispute

a) One side has little or no evidence in support of their side

2) Or if the dispute has no relevance to the outcome

a) fact not “material”

D) Timing up until 30 days after the close of discovery, before trial

E) Can be for entire case, or only certain claims or defenses, or parts of claims or defenses

F) MPBB v NMPBB (for Burden of Production)
	MPBB
	NMPBB

	Movant must establish support for the assertion of no genuine issue of material fact for every element of its claim (or defense) – must cite evidence in the record, because it bears the burden of proof at trial.  


	Movant has an initial burden to point to an absence of evidence on at least one element of non-movant’s claim (or defense).  



	If movant satisfies this burden, then non-movant must refute, if possible, showing evidence that puts at least one element (material fact) in dispute.


	If movant does that, the SJ burden shifts to the non-movant to identify something in the record that supports that element of its claim (or defense).




G) Burden of Production

1) refers to the obligation of one side to come forward with evidence to support its claim.

2) Plaintiff bears these burdens as to the elements of a claim

3) Defendant bears burden for affirmative defense

H) Burden of persuasion – always stays with the moving party

1) refers to the degree of certainty the fact finder must have before it can find for one side.

2) Higher burden at trial increases burden for summary judgment

I) Proof of no evidence vs no proof of evidence
1) Adickes – woman with black kids in rest.

a) Rest could not prove they did not collude with police

i. not proof of no evidence

b) Were trying to say that her statements were not proof

i. no proof of evidence
J) Celotex, Anderson, Matsushita signalled greater receptivity 

1) Need more than a scintilla of evidence
2) SJ must be opposed by more than the statements in a pleading. 
IV. Controlling Verdicts at Trial and After Trial

A) JMOL – FRCP 50

1) Weighed by viewing evidence in light most favorable to non-moving party?

2) If reasonable people could not disagree

a) Then no need to go to jury

3) Must be by motion

a) Cannot move for this until other side has been heard at trial
4) JMOL motion must be made before given to jury (“directed verdict”)

a) then renewed if verdict comes back against you for JNOV

b) Within 28 days after judgment

5) If judgment taken away from the jury (JNOV)

a) must be clearly contrary to the weight of the evidence

b) If equally possible for 2 outcomes

i. Party with burden of persuasion must point to some evidence in favor of their interpretation

B) New trial – FRCP 59 – (Dadurian – stolen jewelry)
1) Court can order new trial : 

a) if verdict “contrary to the great weight of the evidence so as to amount to a manifest miscarriage of justice”

b) unfairness at trial

c) newly discovered evidence

d) misconduct by counsel

e) size of verdict excessive in light of the evidence

i. “shocks the conscience of the court”

2) Judge not required to view evidence in light most favorable to the non-moving party

a) But must not substitute own judgment for that of the jury

3) Court must conditionally rule on new trial motion in case JMOL is reversed on appeal

a) review of motion for new trial is “abuse of discretion” standard of review

C) Remittitur/ Additur

1) Court can decrease/increase the damages awarded by the jury

a) Offer made to disadvantaged party of different award or new trial.

2) High-low agreements

a) entered into before trial to bound awards of damages

D) Jury Instructions

1) Allow courts to focus the juries attention on the elements, burden of proof and persuasion, etc. 

2) Errors in jury instructions common basis for appeal

E) Form of the Verdict – Rule 49

1) court asks the jury to decide one or more specific factual questions, but not asked to decide who wins or loses

F) Judicial Comment

1) In Fed Ct. Judges are allow to comment on the evidence and express their opinions on factual issues

G) Juror misconduct - “the Iowa Rule”

1) Extrinsic evidence admissible

a) juror conducting independent investigation

b) jury using a coin to reach a verdict

c) racial remarks, if spoken, considered extrinsic to the other jurors

2) Intrinsic evidence not admissible

a) juror's thought processes, motives, misunderstandings, etc. 

b) drug use considered intrinsic

V. Erie Doctrine
A) REMEMBER: No right answer, all about argumentation; use the tools
B) What law applies in Fed Ct. when state law issues are involved

1) SAY: Vertical Choice of Law Problem
2) Not examining “choice of law” (horizontal choice of law)

C) Erie v Tompkins (man hit by a train)
1) Swift v Tyson – said that Fed Cts could fill in gaps in state laws

2) Π doesn't want state law to apply (not conducive to case)

3) State law used if : 

a) Statutes & Construction by local tribunals

b) Rights and titles to things of permanent locality

c) Local statutes or local Usage

4) Rules of Decision Act of 1789

a) Laws of several states to be used
i. Swift used only positive (statutory) law of states
ii. Erie overrules Swift, says both statutory and common law to be used
5) Twin aims of Erie
a) Eliminate forum shopping

b) Avoid inequitable administration of laws

6) Constitutional problem of Swift
a) Creating federal common law

b) Separation of powers problem

c) Erie reduces the power of Federal Courts by making them respect state laws

d) The powers given to Feds was given up by states

i. must be clearly limited

ii. power given to elected officials, not to courts
7) Easy v Hard Erie problems

a) Easy: fed courts sitting in diversity apply state law, both statutory and common law

b) Hard: some issues/rules that might be applicable to a cse may not be governed by Erie
D) Guaranty v York (should Fed Ct. use state Statute of Limitations)

1) Outcome Determinative

a) Look to whether the state or federal rules would affect the outcome
2) Manner and Means by which a right to recover is enforced or is a matter of substance
E) Door closing statutes:

1) List of other types of cases which cause Erie problems
F) Byrd (is Byrd a statutory employee for purposes of Workmens Comp)

1) Balance Test
a) State Interests 
v 
Federal Interests
v
Litigants interest



Policy


Constitution


Fairness




Statutes

Efficiency







Judicial integrity

2) Should the federal policy interest outweigh the state interest?
G) Hanna v Plumer (service on an executor)

1) Changes the York outcome determinative test and adds in   

2) Prong 1: Rules of Decision Act (Erie)

3) Prong 2: Rules Enabling Act (for FRCP)

a) Is the FRCP “on point”? 

b) If Yes, Is the federal rule within the grant of authority of REA?

i. Does Sup. Ct. have power to promulgate?

(a) Is it within Congress' ability to promulgate

(b) Congress created the courts so can govern how they operate

ii. Does it enlarge, modify, state substantive rights
c) If No, full Erie, RDA analysis
H) Gasperini
1) State law v Fed law dispute over what standard to apply for review of jury awards

a) State reviews de novo, Feds for abuse of discretion

2) Question: Can the Federal Courts give effect to the substantive thrust of the statute w/o destroying the Constitutional rights of 7th Amend. Re-examination clause?

a) Standard for review codified in FRCP 59

b) Must be abuse of discretion b/c otherwise would be directly reviewing the same facts that jury was and eliminating the sanctity of the jury verdict.

3) Looking at harmonization between the fed and state rules. is it possible?
4) Ginsberg v Scalia

a) Ginsberg likes to harmonize

b) Scalia much more likely to find it is on point

I) Shady Grove (seeking statutory damages as penalties in class action lawsuit)

1) FRCP 23 governs class action lawsuits
2) Scalia wrote majority. Says FRCP 23 governs. No need to go further

J) REVIEW SLIDE #24
K) Analysis: 

1) Argue both sides, but in support of your position
2) Fact gathering stage:

a) Is this an Erie issue

i. Is it a state law claim in Fed Ct. on diversity jrdx

b) What is the issue?

c) What are the possible rules governing?

i. Rules, source, and policy

3) Determine if there is a conflict b/w state and federal laws:

a) No conflict:

i. Only one system has an applicable rule

(a) Apply the rule

ii. The two rules agree

iii. Direct conflict can be avoided by interpreting the federal rule narrowly

(a) If easy argument to interpret fed rule narrowly, make it, then assume there is a conflict

b) Conflict: Move to Part 3

4) Look at the source of the law:

a) Constitution or judicial interpretations of Const.

i. Fed law governs 

b) Act of Congress

i. Acts of Congress generally

(a) Fed law governs if:

1. not unconstitutional

2. arguably procedural

ii. FRCP

(a) On point and controlling? Yes, go to (b). No, go to (4)

(b) Governs through the REA

1. includes judicial interpretations of rules

(c) governs UNLESS:

1. Enlarges, restricts, or modifies a state “substantive right” OR

2. Unconstitutional (Gasperini and Hanna)

(d) Always wins.

5) If Judge Made rule

a) not an interpretation of Const., Act of Congress, or FRCP

b) Use “twin aims of Erie” approach (Hanna)

i. Apply fed rule if: 

(a) Applying the federal rule will not result in the inequitable administration of laws &

(b) Applying the federal rule will not encourage forum shopping
c) If federal rule involves essential characteristic of the fed court system:

i. Use Byrd balancing test

(a) If State rule bound up with State Substantive right: Use State Rule

(b) If using state rule would effect fundamental characteristic of fed cts: Use fed
1. If using state rules would create potential for state legislative intent to change result of similar cases, use fed rule (Shady Grove)
(c) If using Fed rule will substantially effect outcome: Use state rule


1. inequitable admin of laws.

6) If using State Law:

a) What state law to employ? 

i. If statute or State Supreme Court decision, use that
ii. If no decisions, or old decisions, must make a choice (Mason v Emery)
b) Court can look at:

i.  what they think the SSC would decide.

ii. Can look at dicta, 

iii. general trends of other districts, 

iv. Policies of the state

v. Rule in other states looked to by the state's court

vi. Treatises and Law reviews

c) Must let Fed Cts decide

i. Best of two options:

(a) Not allow:

1.  would mean that trying to overturn old law would result in people going to State Court, appealing all the way up to SC and hoping they overrule previous decision

2. Or those that want the old law would take a shaky decision to the federal system, no hoops to jump through, Fed court would have to decide on the shaky law, that sets precedent. 

1. Would never be overruled unless granted cert to US Sup. Ct. or legislated away

(b) Allowing: 

1. Problem with allowing fed cts to essentially make state law. 

2. But other option is described above

ii. Or they can certify a question to the State Supreme Ct. 

(a) Get just an answer on that question. 

(b) Problem is that it can be answered completely out of context with the rest of the case, answered in a closed box

1. May not be the best decision given all the circumstances

(c) And pushing work on to state courts

(d) No reciprocity, states can't ask fed cts questions of fed law 
7) Creating Federal Common law

a) Gap-Filling

b) Permissble to make fed common law when: (Clearfield Trust & Boyle)

i. Area of uniquely federal interest AND

ii. Either:

(a) Significant conflict between identifiable federal policy or interest and the application of state law OR

(b) Application of state law would “frustrate specific objectives” of federal legislation
VI. Preclusion

A) Finality of Judgments – Rule 60
1) Court can reopen sua sponte cases due to:

a) clerical mistakes

b) mistake arising from oversight

2) Court may relieve a party from a final judgment on motion due to:

a) mistake

b) newly discovered evidence

c) fraud

d) judgment is void

e) if judgment is based on an earlier judgment which has been reversed or vacated

f) any other reason that justifies relief

3) Must be made within a reasonable time (1 year max for a-c)

a) depends on the justification purported for reopening

B) Claim Preclusion – res judicata
1) Policy reasons

a) Finality

b) Due process

c) efficiency

d) consistency

2) Elements:
a) Same Claim
i. Minority Rule: Primary Rights Theory
(a) Focus on the different rights violated (i.e. property vs personal)

(b) less practical but more logical

(c) Π can unite the claims, but not obligated 

1. allows “claim splitting”

ii. Majority Rule: Transactional Test

(a) Factors:
1. time

2. space

3. origin

4. motivation

5. whether they form a convenient trial unit

6. whether treatment as a unit conforms to understanding of parties

(b) Focus on the single wrongful act. 

(c) More practical

(d) Compelled to unite claims, b/c waive right if not brought

(e) Look at sameness of evidence

(f) Susceptible to Erie problems

(g) Possibility of unwary litigants waiving claims
iii. Rule 13(a) – Compulsory Counterclaims (Rule Preclusion)

(a) Δ must bring any transactionally related claims as a counterclaim

1. If the claim arises out of the transaction or occurrence that is the subject matter of the opposing party's claim AND

2. does not require adding a party over whom the court cannot acquire jurisdiction

(b) Common law preclusion creates compulsory joinder of related claims for Πs 
b) Between the same parties
i. Same parties on same sides

ii. Non-parties cannot be bound except if:
(a) Taylor v Sturgell
(b) bound by agreement

(c) represented by someone w similar interests (virtual representation)

1. guardian, executor, other fiduciary representatives

2. class actions

3. Only adequate if:

1. Interest of party & non-party are aligned

2. party understood herself to be acting as rep OR

1. court took care to protect interests of non-party

3. Notice of the suit to the person being represented

(d) re-litigating through proxy

1. must be evidence of collusion b/w parties

(e) pre-existing substantive legal relationship

1. successive owners of property

(f) assumed control

(g) special-statutory scheme
c) After a “valid final judgment on the merits”
i. “valid” = court had personal and subject-matter jurisdiction

ii. “final judgment” = open issue as long as appeal is pending

(a) Will have preclusive effect while appeal is pending

(b) if preclusion of L1 applies in L2, and L1 can potentially get reversed:

1. Either wait for final judgment in L1, then use Rule 60 to open case

2. Appeal and keep the case alive

3. Ask the court to hold the case “in abeyance”

iii. “on the merits” - FRCP 41

(a) Judgment after trial

(b) Directed verdicts

(c) Summary judgment

(d) Must be careful who winning party is:

1. Π must establish all elements but Δ can often win in many ways

(e) NOT on the merits:

1. dismissal for lack of SMJ, improper venue, nonjoinder. 

2. Π agrees to non-suit without prejudice

3. Dismissal without prejudice

(f) Settlements:

1. typically contain consent judgment which has preclusive effect

2. If voluntary dismissal: (FRCP 13)

1. before answer – no preclusion

2. after answer – preclusive effect.

C) Issue Preclusion – collateral estoppel
1) Elements: When...
a) An issue of fact or law is

b) Actually litigated and determined by

i. If trial by judge: will know what was determined

ii. If trial by jury: will not know why they determined what they did

(a) Unless: special verdict form

1. Strategy choice

iii. Issue determined in criminal case can be used in civil case (not vice versa)

(a) Higher standard in criminal cases

c) A valid and final judgment AND 

d) the determination is essential to the judgment
i. Always check if what was determined in previous judgment is pertinent to this litigation

e) the determination is conclusive in a subsequent action between the parties, whether on the same or different claim

i. Against whom can issue preclusion be asserted?

(a) Privity and representation

1. Due Process Concerns

(b) By who can issue preclusion be asserted?

2) Mutuality Rules: against whom/by who can issue preclusion be asserted?
a) Due Process concern when the victim of issue preclusion is new to the litigation
b) Court discretion to permit or not!

c) Blonder-Tongue – allows defensive issue preclusion

i. incentivizes efficiency by having the Π join all parties it can

ii. Δ seeks to use issue preclusion
d) Parklane Hosiery – maybe allows offensive issue preclusion

i. look at efficiency & fairness

(a) could get litigants just waiting to see how another litigant's trial turns out

(b) look to see how hard the losing party litigated

(c) would issues be tried by judge/jury in different contexts

(d) foreseeability of future litigation

D) Full Faith and Credit and Preclusion
1) State L1 – State L2 – must uphold preclusive effect (full faith and credit)

2) State L1 – Fed L2 – must uphold preclusive effect (§ 1738)

3) Fed L1 – State L2 – must uphold preclusive effect . Semtek
a) Preclusive effect, in fed ct.,  is governed by federal common law, which borrows from the state common law for the state in which the court sits

VII. Party Joinder, Claim Joinder, Supplemental Jurisdiction

A) Real Party in Interest – Rule 17(a)

1) Often involves insurance companies

a) insurer and insured both RPI's

B) Capacity to sue or be sued – Rule 17(b)

1) Individual – law of individual's domicile

2) Corp's – law under state in which it was incorporated

3) All other parties – law of state where court is located

4) Partnership or unincorporated association may always sue to enforce a substantive right under federal law or Constitution

C) Rule 18 – Broad permissive joinder of claims

D) Analysis: 

1) Find the rule which permits joinder (Rule 18)

a) A party asserting a claim may join as many claims as it wants to (Permissive)

b) Claim preclusion creates a Compulsory nature

i. may be precluded from litigating if not brought in first action

ii. if transactionally related

2) Does the court have  SMJ over the joined claim/party

3) If yes, does the court have PJ over the joined party

a) On test can assume there is PJ, but mention it

4) Is venue proper

E) FRCP 42(b)

1) gives courts discretion to shape the litigation

2) Can consolidate or separate claims to make trial easier.

VIII. Supplemental Jurisdiction  -  28 § 1367

A) History:
1) Aldinger – everything permissible unless Congress specifically has indicated no supplemental jrdx, as long as same case or controversy
2) Finley – changed analysis completely. Presumption that nothing permissible unless Congress said so. 

a) Created whipsawed Π problem

3) Congress then created 28 USC § 1367
a) If Fed Quest jrdx then stop at 1367(a)

i. Always get supp jrdx if part of same “case or controversy”

b) If jrdx based on diversity, then go to 1367 (b)

i. no jrdx over claims by Πs against parties joined w impleader, intervention, joinder

(a) If giving supp jrdx would destroy diversity 

c) If amount in controversy is satisfied by one Π can add additional non-diversity destroying Πs whose amount is less than $75k and still maintain SMJ
B) Gibbs – defines constitutional power of the federal courts to hear claims that have no independent basis of SMJ

1) “common nucleus of operative fact”
a) if state claims come from common nucleus, can get supplemental jrdx

2) “Π would ordinarily be expected to try all claims in one judicial proceeding”

3) Federal question must have substance sufficient to confer subject matter jrdx

4) If federal claims are dismissed, court has discretion to hear or dismiss

a) 4 occasions for dismissal - § 1367(c)

i. Novel or complex state law

ii. state claim substantially predominates

iii. all original jrdx claims dismissed

iv. other compelling reasons

If one of the above exists, then bring in the discretionary dismissal factors to determine if dismissal is appropriate

b) Discretionary dismissal factors: (Gibbs)

i. judicial economy – how far along in the case are they

ii. fairness to litigants – potential jury confusion

iii. comity – deference one sovereign gives to another

c) Fed cts interpreting state law weighs in favor of dismissal

d) State law claims closely tied to questions of fed policy weighs in favor of acceptance

IX. Permissive Joinder - Rule 20

A) Need: 

1) claims sharing transactional relatedness (Schwartz)

a) legal and factual similarity

b) logical relatedness

c) overlap of evidence

2) that raise at least one common question of law or fact
B) Misjoinder
1) If party should not have been joined in the case, court has discretion to:

a) dismiss case

b) add or drop a party

c) sever any claim against any party

C) Whipsawed Π – when Δ can point to an absent party as to blame

1) makes Πs want to join all potential Δs
X. Counterclaims – Rule 13 (a)
A) Dindo
1) Dindo should have brought compulsory counterclaim under FRCP 13(a)(1)

2) Question whether precluded or estopped from bringing claim

a) if precluded, then cannot bring case

b) if estopped, then judicial discretion to allow case

3) Responsive pleading triggers Rule 13 compulsion

4) If settled before answer is made, make sure to put a release in the agreement, stopping the party from asserting counterclaims.
B) Carteret -
1) L1 involved determination of liability

2) L2 involved enforcement of judgment from L1

a) no preclusion, different situation entirely
3) Δs needed to counterclaim during L1

a) Not claim preclusion, Rule preclusion

C) Permissive Counterclaims – Rule 13(b)
1) Can bring any counterclaim you have against other party which satisfies § 1367 analysis
XI. Crossclaims

A) Πs suing each other or Δs suing each other

B) must be transactionally related

1) no broad Rule 18 EXCEPT

a) once one transactionally related crossclaim asserted, can bring in any other claims

C) Preclusion rules might make crossclaims compulsory

1) generally they are permissive

XII. Impleader
A) 3 hurdles:

1) Do rules permit the new claim/party

2) If yes, is there SMJ

3) If yes, is there PJ (assume PJ exists)
B) Impleader – Rule 14 - Markvicka
1) Defendant bringing in 3rd party

a) Defendant becomes third-party Π

b) Implead party become third-party Δ

2) Can bring in any other party who may be liable to the Δ, if Δ found liable to Π

a) often joint tortfeasors

b) Π not compelled to join joint tortfeasors (Temple) 

3) State law governs liability and indemnity for joint tortfeasors (Erie lurking here!)

4) Must be within 14 days

a) otherwise need leave of the court

5) Δ can then bring any other claims against 3d party 

a) Broad application of Rule 18 claim joinder

6) Upsloping/downsloping (FRCP 14(a))

a) Claims between Π and 3d

b) upsloping - Π sues 3d

c) downsloping - 3d sues Π

7) Impleader claims almost always invoke supplemental SMJ if no independent basis for jrdx (Gibbs “common nucleus of operative fact”)
XIII.  Compulsory Joinder (Haas)
A) 3 step inquiry:

1) Is absentee a required party (Rule 19(a))

a) w/o party court cannot accord complete relief OR 

b) person claims an interest in the action and disposing of the action in person's absence may:

i. impair or impede the person's ability to protect their interest  OR

ii. leave an existing party subject to multiple or inconsistent obligations

c) Joint tortfeasors are NOT required parties

2) If yes, is joinder possible

a) PJ and SMJ questions

3) If yes, join. If no, should the court “in equity and good conscience” proceed w/o the absentee or dismiss the action

a) Is absentee indispensable?

i. 19(b)(1) Prejudice in future actions?

ii. (b)(2) Can prejudice be lessened?

iii. (b)(3) would judgment be adequate?

iv. (b)(4) Would Π have adequate remedy if dismissed?

(a) can they bring in state court?

XIV. Intervention – Rule 24

A) (a) intervention of right

1) Court must allow people to intervene if:

a) given unconditional right to intervene by federal statute OR
i. 28 USC § 2403
b) 1) claims an interest relating to the action, 2) is so situated that disposing of the action may impair the movant's ability to protect their interest, 3) UNLESS existing parties adequately represent that interest

B) (b) permissive intervention

1) movant must have claim that shares “common nucleus of operative fact” 

2) must consider delay and prejudice of not allowing intervention

C) To intervene must file timely Rule 24(c) motion

XV. Interpleader

A) Actions involving a res (property)

1) Stakeholder in control of res brings it to court

a) stakeholder may or may not have a claim on the res

2) Claimants – those that have a claim on the res

B) Two stages of interpleader

1) is interpleader the proper type of action

2) then check for SMJ

C) Two Types:

1) Statutory interpleader § 1335

a) Minimum diversity required

i. two Δs must be diverse

b) Amount in cont - $500 or more

c) Personal jrdx – nationwide service of process (and thus PJ)

d) Venue – Anywhere any claimant resides

i. could still be transferred

e) Injunctive power of courts

i. authorized under 28 USC § 2361

2) Rule Interpleader – Rule 22

a) Complete diversity required

b) Amount in cont. - $75,000 or more

c) Personal jrdx – Standard PJ analysis

i. typically the state long-arm statute

d) Venue – Limited to § 1391 (from last semester)

e) Injunctive power of courts

i. governed by Anti Injunction Act
D) Statute interpleader much more common

E) Rule interpleader essentially just for when there is diversity among stakeholder and claimants, and zero diversity between the claimants

XVI. Class Actions – Rule 23

A) 3 Threshold requirements: must satisfy all of these
1) Define who is in class

a) don't want people precluded later

b) Also don't want people waiting in wings to either jump in if judgment in favor, or to claim no preclusion if judgment against

2) Class representative must be member of class (standing)

3) must be a live controversy (mootness)

B) 4 Class action requirements: must satisfy all of these
1) numerosity 

a) around 30, or Πs all over world

b) makes joinder impracticable, expensive

2) Commonality

a) common question of law or fact

3) Typicality

a) must have claim or defense typical to all the class

b) representative is surrogate for whole class, so claims must be common to the class

4) Adequacy

a) representative must be capable of representing class AND/OR

b) Lawyer must be capable of representing class

c) Inadequacy brought up by motion of Δ

i. doesn't want judgment to not be valid

ii. also might be able to knock enough people out of class that doesn't constitute class action anymore

C) 4 types of class actions: must satisfy 1 of these
1) risk of inconsistent or varying adjudications

2) judgment would be dispositive of rights of other class members

a) protects uninvolved Πs, for example if comp. only has $2 mil to pay out, might run out

3) Δ has acted or refused to act in a way that applies generally to class

4) b(3)question common to class predominates over questions of individual class members and class action is the superior to other available methods

a) court must give individual notice to all members who are reasonably identifiable 

i. (c)(2)(B)

ii. only with this type of class action

D) Court must:

1)  certify the class

2) define the class

E) All class members are bound, except those that opted out of a (b)(3) type class action

F) Settlement or dismissal of a certified class action must be approved by the court

G) Jrdx

1) for citizenship look only at the representative, not the class members

a) Rep must be diverse from all Δs 

2) Amount in cont. - Allapattah – look at reps claim only

XVII. Appeals:  § 1291 & § 1292 & Rule 54

A) No constitutional right to appeal

B) Must appeal from final decision
1) don't want harassment/delay from appealing every order

2) Within 30 days (60 is US involved)

C) Final Decision = a judgment that ends the litigation on the merits and leaves nothing for the court to do but execute judgment (Catlin)

D) Collateral Order Doctrine – narrow category of exception from “final decision” element

1) Can appeal a decision that: (Cohen)
a) finally determines claims of right separate from and collateral to rights asserted

b) is too important to be denied review AND 

c) is too independent of the cause to require that appellate consideration be deferred until the whole case is adjudicated

2) Judicial interpretation of § 1291 in Cohen spawned COD

a) not an exception, but a practical construction of the statute

b) means to get into § 1291
3) (Cunningham)
a) Test

i. Decisions that are conclusive(final)

ii. That resolve important questions separate from the merits (important and separable)

iii. that are effectively unreviewable on appeal from the final judgment in the underlying action (unreviewable)

4) Rule 54 – ask the Dist Ct. to enter a final judgment on the counterclaim, to allow for an appeal of less than all the claims

a) Requires a demonstration that there is no just reason for delay of the appeal

5) § 1292 

6) Other sources of authorization for appeals

a) other statutes

b) REA

c) FRAP

d) FRCP 23(f)

i. discretion to permit an appeal from orders concerning class certification

(a) garnts or denials

(b) not dual cert

(c) Careful with Blair categories
1. appeal ordinarily should be permitted when a denial of class status effectively ends the case

2. appeal ordinarily should b epermitted when the grant of class status raises the stakes of litigation so substantially the Δ will feel irresistible pressure to settle

3. appeal ordinarily should be permitted when it will leed to clarification of a fundamental issue of law

7) Cross Appeals – 14 days from date of appeal or 30/60 whichever longer

a) appeal on a claim
E) Cross Appeals – 14 days after an appeal notice is filed or 30/60 days from above, whichever is longer

1) If two claims A & B 

a) Π wins A, loses B

i. Can appeal lost claim B

b) If Δ appeals A

i. Π must cross-appeal B to preserve the claim

F) Judgment must be adverse to appellant

G) Interlocutory Appeals Cunningham
1) Elements:

a) Need a judgment which is conclusive/final
i. fact that something can be reviewed doesn't mean its not final

b) resolve important questions separate from merits AND

i. must weigh the value of the interests that would be lost through denying review

ii. must be so important that it outweighs the desire not to have piecemeal litigation

iii. Importance can come from many locations (watch for Erie problems here)

c) is effectively unreviewable
H) Alternatives to Final Decisions

1) § 1292(a) – grants or denials of injunctive relief

2) 1292(b) – Double Certification (both Dist Ct. and CoA must certify)

a) discretionary

b) Requires:

i. order

ii. a controlling . . .

iii. question of law

iv. substantial ground for diff of opinion

v. an immediate appeal may materially advance the ultimate termination of the litigation

3) Special Rules/Statutes

a) Rule 23(f) 

i. only need discretion of CoA

b) 9 USC § 16

4) FRCP 54 (b) - partial final judgments

a) fewer than all claims or parties; no just reason for delay

b) Requires Dist. Ct. to enter order

5) WRIT OF MANDAMUS

a) Extraordinary remedy

b) High burden on party seeking the writ

c) Claiming the court did something terribly wrong
XVIII. ADR

A) Reasons

1) cost, delay, non-binary resolutions, privacy

B) Arbitration

1) FAA – Federal Arbitration Act

C) Mediation

1) binding/non-binding

D) Settlement

1) Private v court-aided

E) FRCP 16(c)(2)(i) & Local Rules
