I. Statute of Frauds

A) Requires writing for certain contracts to be considered valid
B) Analysis: 

1) Does the statute apply?

(a) Yes: Does a memorandum, note, or other writing satisfy the statute?

· Yes: Statute is satisfied

· No: Does the statute or case law recognize an exception?

1. Yes: Statute is satisfied

2. No: Does any other doctrine mitigate the effect of non-compliance?
Covered contracts:

A) Suretyship

1) A promise made to guarantee the debt, default, or miscarriage of another

2) Leading Object rule – what is leading object of person's action?

(a) Were they acting for their own benefit or for another

(b) If person acting for his own benefit, need less evidence to imply association

· Not under the statute of frauds
3) Holmdel Heights – lawyer promised to pay the debts of the company he worked for.

(a) Question was whether he was acting for his own benefit as a part owner of the company, or simply as a lawyer for the company in general

(b) If as part-owner, not within the statute

4) If person is acting for own benefit, need less evidence to imply association

5) Nature of the consideration of paramount importance

(a) To what extent will performance benefit the promisor, either directly or indirectly
B) Agreement on consideration of marriage

1) If marriage is central aspect of the contract

2) Excludes mutual promises to marry

C) Contract involving creation/transfer of an interest in land

1) Most vigorously defended, most often litigated

2) One exception – if part performance of work done to the land in reliance on transfer

3) Includes everything except short term leases

4) Does include easements and restrictive covenants

D) Contract not to be performed within one year

1) Day 1 is day of contract formation

2) No SoF if any possibility that contract can be performed in one year

(a) Rights of termination in contract

(b) Contracts for lifetime

E) Contract for sale of goods over $500 – UCC 2-201
1) Courts allow for omissions except for quantity omissions

2) Room for debate over prices

F) Any agreement authorizing or employing an agent or broker to purchase or sell real estate.

G) To charge the estate of any deceased person upon any agreement
Writing necessary:

A) Writing must:

1) Reasonably identify the subject matter of the contract

2) be sufficient to indicate that a contract with respect thereto has been made between the parties or offered by the signer to the other party AND

3) state with reasonable certainty the essential terms of the unperformed promises in the contact.

B) Writing may:

1) take the form of several writings, provided one is signed

2) a writing obliquely referring the the contract may suffice

(a) writings that purport to cancel may suffice

3) Signature can be any symbol made with intent of authenticating the writing as that of the signer

4) be made or signed at any time before the formation of the contract

5) unsigned copies may be acceptable if original has been destroyed. 

Case Law Exceptions:
A) Effect of noncompliance means the contract is voidable not void

1) Must assert the invalidity of the contract

2) Can be subject for malpractice

3) Must be raised otherwise waived

4) Court will not bring up sua sponte
B) Estoppel to plead Statute of Frauds

1) If you have done enough to induce the person's reliance (McIntosh v Murphy)

(a) Man induced to HI for car salesman job

2) Promise where promisor should reasonably expect to induce action or forbearance on the part of the promisee, and which does induce such action.

3) Determining whether injustice can be avoided only by enforcement of the promise

(a) availability and adequacy of other remedies

· particularly cancellation and restitution

(b) the definite and substantial character of the action or forbearance in relation to the remedy sought

(c) the extent to which the action or forbearance corroborates evidence o f the making and terms of the promise

(d) the reasonableness of the action or forbearance

(e) the extent to which the action or forbearance was foreseeable by the promisor

C) UCC 2-201(2)

1) Limited time for a merchant to fix a mistake in a contract before it becomes valid for purposes of the statute of frauds

II. Assent/Agreement

A) When a party has committed to do something. 
1) Embry v Hagardine – dispute over conversation regarding further employment

2) If words or acts, judged by a reasonable standard, manifest an intention to contract AND 

3) The other person understood it in such a manner THEN 

4) Agreement has occurred

B) Doesn't matter if:

1) made in jest

2) drugs involved (Lucy v Zehmer)

C) Usually a problem among amateurs

D) Generally no contracts between family members Morrow v Morrow
1) unless made explicit with written contract
E) Tilbert v Eagle Lock – man died, company withdrew death benefits the same day

1) The withdraw of a contract must be communicated to be effective

2) Mere desire to withdraw not enough, must be received by the other party

(a) Otherwise desire to withdraw could always be left open, to be used when necessary

III. Offer

A) An offer is the manifestation of willingness to enter into a bargain so made as to justify another reasonable person in understanding that his assent to that bargain is invited and will conclude it.

1) Reasonable Person Standard

(a) Knowledge of individual is important

B) An offer creates the power of acceptance

1) Must be real power of acceptance, cannot be contingent on offerror further acting

C) Advertisements

1) Generally not offers; implied “first-come, first-served” (Lefkowitz)

(a) Invitation for an offer of purchase which may or may not be accepted by the seller

2) But, if the offer is clear, definite, and explicit, and leaves nothing open for negotiation it is an offer

(a) Test: whether the facts show that some performance was promised in return for something requested.

D) Reasonable person standard

1) Would a reasonable person believe the communication was an offer

(a) Surrounding Circumstances

· Courteen Seed: the last communication before “offer” was asking for a firm offer

· Reasonable person would believe that the next communication, unless explicitly stated, was a firm offer.

(b) Definitiveness of offer

(c) Same info given to several people (Southward)

· Maybe not offer

IV. Acceptance

A) Voluntary act exercising the power conferred by the offerer
B) Offeror is master of his offer
1) Can make the terms of acceptance as he sees fit

2) Can specify means, times, places of acceptance (Eliason – flour sale)

(a) If not accepted by that means, OR is free to contract with others

(b) Must be explicit

· if just a suggested form of acceptance, still any reasonable means of acceptance

(c) Unless there is a meeting of the minds on the altered type of acceptance

3) Can add expiration dates for offer

C) Ribbon- Matching rule (Ardente – buying house, wanted the furniture)

1) acceptance must match the terms of the offer 

2) Otherwise considered a counteroffer

3) Can reduce ambiguity in offer by stating acceptance of offer and negotiation of new terms

D) Modern rule: unless otherwise unambiguously indicated by language or circumstance an offer invites acceptance in any manner and by any medium reasonable in the circumstances
E) Acceptance must be definite and unequivocal and match the terms of the offer

F) Generally the acceptance must be communicated to the offeror

1) Not enough to intend to accept

G) Ordinarily silence cannot be acceptance

1) Unless Exercise of Dominion

(a) if OE takes benefit of services with opportunity to reject them

(b) If OR has indicated that silence is acceptance

(c) If due to previous dealings OE should know

2) Unordered merchandise

(a) illegal for USPS, but not by other means. 

(b) If you exercise dominion over the product, that is acceptance

H) Part Performance

1) can serve as acceptance of an offer to complete contract

2) OR must be aware that performance has begun 
(a) White v Corlies – contractor started working on project at home, contract repudiated next day

(b) Contract might be upheld, under quantum meruit if work can not be used for any other purpose

V. Terminating power of acceptance

A) Passage of time

1) Specified – OR is master of offer

(a) Use dates, not # of days

2) Reasonable time if not specified

(a) Offers made in conversation lapse at the termination of the conversation 
· Akers – men offering resignations in good faith, not accepted during conversation. invalid

· unless explicitly stated otherwise

(b) Statute of limitations not auto revocation (Vaskie)

· Lawyer still should have filed the case

B) rejection or counter-offer by OE

1) Can expressly state that original offer is under consideration, but propose new terms

(a) Keeps power of acceptance open despite counter-offer

2) Counteroffer terminates original offer

C) Revocation by OR

1) Direct – OR tells OE

2) Indirect – OE learns that offer cannot be completed

3) Not where consideration paid for a time period (options)
4) (Tilbert v Eagle Lock) Must not be mere intent, must be communicated to the other party.
(a) Cannot induce behavior in others, then claim that there was no return obligation

D) Death or incapacity of either OR or OE

VI. Options

A) Must pay consideration for the option

1) Consideration can be merely nominal
(a) but should be proportional to option

(b) If grossly disproportional, may indicate payment was not bargained for, but mere formality or pretense, and thus not valid as consideration

· Generally only inquired into if bargain does not seem fair
2) Courts will generally not look into adequacy of the consideration, unless bargain unfair

3) Offer is binding as an option contract if it

(a) is is writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time OR

(b) is made irrevocable by statute

B) Not revocable by seller of option

C) High social utility for options

1) Allow large construction projects to happen

VII. Firm Offers

A) Irrevocable for extent of offer, or reasonable time if no time limit given

1) unless consideration paid

B) No longer than 3 months

VIII. Bilateral v Unilateral Contracts

A) Bilateral = promise for promise

B) Unilateral – promise for an act

C) Bilateral much preferred bc it binds both parties to perform

1) Each side has rights and obligations

2) Unilateral contracts – only one side has rights, the other obligations

D) Unilateral contracts revocable until full completion of the act.

E) Question in unilateral contracts is exactly when is act completed

1) reason they are not preferred. 
F) Davis v Jacoby
1) Man getting old, tells stepdaughter that if she and husband come take care of his wife he will will them his property. Before they make it to CA, he dies without changing will. They stay and take care of wife until she dies

2) Question whether man was asking for an act, or a promise to act. 
G) Petterson v Patberg – Π trying to buy house, shows up at Δ's with money, Δ shouts he has already sold it.

1) determined to be a revocation before acceptance

IX. Contractors v subcontractors

A) Always question in ambiguous contracts between whether the contractors are locked in or not

B) Contractor sketchy options:

1) Bid shopping: going around to other subs after being awarded contract

(a) See if your friends will match the other subs lowest offer

(b) general can still hold sub to the irrevocability of offer (technically, not morally)

2) Bid chopping: Going back to original lowest sub bidder and saying you'll get someone else if they don't lower their prices

(a) Sub would know immediately and could revoke bid

C) To make the contract binding on the contractor's use of the bid would mean a ton more work for contractor's to check backgrounds, trustworthiness, etc. 

D) Subs stuck when generals use their bid, but general not obligated to use sub

X. Mailbox Rule

A) Offer not made until received by offeree

1) Put set dates, not “8 days for acceptance” (too much ambiguity)

B) Acceptance made immediately upon deposit into mailbox

1) as long as properly addressed and stamped

C) All other forms effective upon receipt

1) including revocations, offers, 

XI. UCC 2-207: Battle over Form Contracts

A) Developed to defeat problems of changed terms in the contract

1) which terms would apply?

B) Welcher problem – if differing terms in acceptance response then no contract made

1) either party can walk

C) Last shot rule

1) Whoever last acts on a contract seals the terms of the contract

2) If buyer accepts goods, that is acceptance of differing terms in counteroffer by seller

3) Causes problems b/c acceptance can have terms altering contract but assuming they won't be read
D) Routes of Contract Formation under § 2-207

1) About what the terms of a contract are, not whether there is a contract

2) Route A: “definite and seasonable expression of acceptance even though it states terms additional to or different from those offered.”

(a) differences in contracts, when b/w merchants, become part of the contract unless there is explicit language to the contrary

(b) Terms materially affecting the contract would not become part of the contract

· clause negating standard warranties

· clause requiring greater specificity than normal trade usage

· clause requiring complaints in a time materially shorter than reasonable

· clause reserving to the seller the power to cancel contract upon late payment

(c) If fighting over terms, can assume they matter, they would drop out of contract
3) Route B: “acceptance is expressly made conditional on assent to the additional or different terms”

(a) Once buyer accepts goods

· Minority: last shot rule: buyer stuck with terms given with sold goods

· Majority: must get verbal assent to additional terms

1. If no verbal assent , then fall into Route C
(b) Must have explicit language in contract (Trident – steel casings and arbitration) 
· Not merely a Integration Clause
4) Route C: “conduct by both parties which recognizes the existence of a contract although the writings of the parties do not otherwise establish a contract.”

(a) Actions constitute acceptance to the agreed upon terms

(b) Any changes drop away. 
5) Route A1: Confirmation of a previous oral contract (Stepsaver)

(a) Make agreement on phone, then send the requisite paperwork with shipment

· different terms come with the shipment

(b) If no express indication that parties would prefer not to go through with contract rather than not be bound by add'l terms, then invalid

(c) Holding buyer to box-top agreements gives too much power to seller. (Gateway)

6) Knock-out rule – any differing terms in the acceptance knock each other out

7) First shot rule majority now – any terms in the original contract must be agreed to be different
XII. Parol Evidence (Mitchell v Lath icehouse)
A) Governs the extent to which a party may introduce evidence of a claimed prior or contemporaneous agreement, understanding, or negotiation to explain, supplement, or vary a written agreement

B) Parol evidence: can be discussions, previous contracts, written letters

1) Elements: 

(a) Collateral – all are or there would be no conversation

(b) No contradictions with the writing

(c) Not ordinarily expected to be in the writing

C) Scale: 

1) 4-corners – what is in the writing is the contract      

No extrinsic evidence

2) Rest § 240 – may consider limited parol evidence

(a) Makes contract a rebuttable presumption

· look at whether reasonable people would make such an agreement and NOT embody it in the writing

· Were lawyers present, sophistication of parties, timing



3) UCC § 2-202

(a) Presumption to allow extrinsic unless 

· unless it certainly would be in the contract

· Look if it would be a separate collateral contract

4) Corbin – may consider lots of extrinsic evidence

Full extrinsic considered

(a) Judge determines if credible for terms to be added

D) look for integration clauses to see if writing was intended to contain all the terms of contract and erase all parol terms 

· full v partial integration
	Williston – Pro-writing
	Corbin – Pro-extrinsic

	1. Parties responsible to read, draft, understand

2. Writings are good evidence, efficient

3. Virtue of certainty – writing makes deal known to all and not subject to constant dispute

4. Juries are unduly emotional and sympathetic to underdogs
	1. Parties often overwhelmed by unbalanced bargaining power and complexity

2. Frailties of language – hard to say everything you want to say perfectly

3. Virtue of fluidity – deals often come together over time

4. Juries are capable of getting to the truth


E) Trend is toward Corbin, away from Williston
F) Masterson (personal option) – normally this would be found in the contract for a house

1) Easy enough to add it in

2) W/o term it looks like a work-around to not lose house in bankruptcy

3) Right to transfer option is a standard right involved with options

(a) would need words explicitly stating otherwise
G) Baker (water well use agreement) – breach of covenant of good faith and fair dealing

1) Impliedly would be open to every new acceptable tenant

(a) Otherwise allows the Bakers to abuse the Baileys upon sale, as they did

(b) And the Bakers had a right of first refusal, forcing the Baileys to sell at a loss, which the Bakers could then buy themselves

2) But in the agreement it very specifically stated it was solely for use of Bakers. 

(a) Cannot add in parol evidence which distinctly contradicts express contract terms
H) Ambiguity Exception to parol evidence rule

1) will allow parol evidence to define ambiguous terms in the contract

(a) Is word not so plain and clear that reasonable men could not differ as to their meaning?

2) becomes a fight over whether the terms are ambiguous or not

(a) Is there a legal meaning different from dictionary meaning?

· facial ambiguity (patent) v latent ambiguity

1. patent ambiguity – one apparent upon the face of the instrument arising by reason of inconsistency, obscurity or an inherent uncertainty of the language adopted, such that the effect of the words in the connection used is either to convey no definite meaning or a double one

2. latent ambiguity – exists where the language employed is clear and intelligible and suggests but a single meaning, but some extrinsic fact or extraneous evidence creates a necessity for interpretation or a choice among two or more possible meanings.

(b) Plain meaning rule – words mean what they mean
· Greenfield v Philles
· Record deal giving away future rights to music in any form. 

· Borderline unconscionable

1. businessman taking advantage of naïve young musicians

3) Not about subjective understanding of parties, but rather reasonable person standard
4) Gold Kist – exclusive hauling rights

(a) Here the Π attempted to negotiate exclusive rights into contract and this was purposefully taken out of the contract by Δs before it was signed by anyone. 

5) Can have a preliminary hearing just to decide if term ambiguous, to determine if parol evidence will be admissible.

(a)  would only allow objective evidence for determination

6) Parol evidence problems frequently arise when people are trying to circumvent the law.

(a) If it appears so, judges often allow mistake to the detriment of the parties. 
7) Eskimo v Whitelawn-SAS

8) Pacific Gas
I) UCC 2-202 – course of performance, course of dealing, usage of trade (Nanakuli)

(a) Can use these at any time to determine the meaning of contracts

· no ambiguity necessary

(b) Express terms – exactly what is written in contract


Most preferred

(c) Course of performance – how parties act in this contract 

       |

· must have repeated opportunities for performance


       |

1. Some level of acquiescence in the altered behavior

· must look at how similar situations are 



       |

(d) Course of dealing – how parties have acted in past contracts        
       |

· Must be contracts between parties




       |

(e) Usage of trade – method of dealing known in that location or trade 
       |

· Can assume these were implied in the contract

  
       |

(f) Gap Fillers – canons of contract construction 



Least preferred
· Must have NO evidence of intent (Haines v NY)

1. duration of contract

2. scope of contract

J) General Principles of Interpretation

1) Rest 2nd § 201

(a) If parties attach same meaning to term, then interpreted with that meaning

(b) If the parties have attached different meanings to a promise, agreement, or a term thereof, it is interpreted in accordance with the meaning attached by one of them if at the time the agreement was made

· that party did not know of any different meaning attached by the other, and the other knew the meaning attached by the first party 

1. If A did not know B's meaning, and B knew A's

OR

· that party had no reason to know of any different meaning attached by the other and the other had reason to know the meaning attached by the first party

1. A had no reason to know B's meaning, and B had reason to know A's

(c) Neither party is bound by the meaning attached by the other, even though the result may be failure of mutual assent

2) Generally construe contracts against the drafter
K) UCC 2-204(3)
1) Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.
L) Haslund 
XIII. Good Faith

A) Many courts hold that in every contract there exists an implied covenant of good faith and fair dealing

1) Focus is not on what is good, but rather that it isn't bad faith

B) No independent obligation to be good

C) Generally look to see what options were available
D) Feld v Levy – bread crumbs

1) good faith obligation to attempt to produce unless drastic losses on operations
E) Fortune v NCR – cash registers

1) look to see if party will get a bonanza by their actions

(a) implied bad faith
F) Pillois v Billingsley – perfume

1) Payment based on what Δ thought it was worth

2) Should have paid something and explained why it was a small amount

(a) can argue that was all it was worth, but clearly it was not worth nothing

XIV. Conditions

A) Duty of a party under a contract is contingent upon the occurrence of an uncertain event so that if the event does not occur, the duty is not activated and thus cannot be breached by non-performance.

B) Always start by identifying the duty and the conditions

C) Three basic types:
1) Express: written terms of contract expressly provide
2) Implied-in-fact: No express provision, but facts compel conclusion that duty is contingent
3) Contingent/Constructive/Implied-in-law: court constructs based upon justice, fairness, good sense

D) Express conditions:

1) put in for:

(a) risk allocation

(b) quality control

(c) coerce performance

(d) establish a time sequence

2) Must be careful that one party has not put in a lot of effort without triggering the duty of the other party to pay

3) Condition precedent v Promissory Conditions (p 848)

(a) Conditions precedent – action must occur before activating duty (to pay, usually)

· “subject to conditions precedent”

· “Expressly conditional on”

· “If”

(b) Promissory conditions – the promise activates the duty

· an event that is both a condition and a promise

· much less needed to activate the duty

4) Buyer can waive conditions on the activation of his duty

(a) if seller does not satisfy conditions precedent to buyer's duty to pay, buyer can still go through with the transaction

(b) If condition meant to protect a certain party, they can waive those conditions if they choose
E) Merritt Hill – explicitly worded as “conditions” 

1) Thus not promises, must be completed before duty to pay matures. 
F) Jacob & Youngs – bastard pipe case

1) “Apt and certain words”

2) Final payment expressly dependent on architect's approval

3) Want to be certain that one party is not seizing on a trivial defect to get a windfall

4) Question is between cost of performance and diminution in value

(a) If cost of performance incredibly high, will just look at diminution in value

5) Write contracts to circumvent the problem instead of waiting then trying to remedy after the fact.

6) Courts look to see if the party really cared about the condition

G) Close does not count for conditions precedent
1) Brown-Marx 

(a) Failure to get full rental req'ts means that banks duty to pay ceiling loan never matured.

2) Hard to argue substantial performance when contracts are worked out down to the dollar.
H) Howard v Fed Crop Ins – disked under fields

1) Problem was that the term condition precedent used in 5 terms, then not used in the condition to not disk under the fields

(a) makes it look like a promise

2) Thus not disking was not a condition precedent, and thus disking was not immediate forfeiture 

3) Question whether it made it more difficult or impossible to determine cause and extent of loss

(a) Were there other mitigating circumstances explaining disking other than fraud?

I) Satisfaction clauses as conditions precedent (Gibson v Cranage)

1) Subjective standard – completely up to the party

2) Subjective/ Good faith standard – used in artistic things

3) Objective standard – reasonable person standard

4) Problem is completely subjective makes contract lack mutuality

(a) But in some cases, subjective standard more necessary
· Forman v Benson – giving objective or good faith standard means Δ is forced to loan money to Π for 10 years. 
J) Luttinger
XV. Grounds for Excusing Conditions

A) Modification with consideration

1) changes the terms of the contract

B) Waiver of non-materiel terms

1) waivings purest form. Eliminating an element of the contract that doesn't really matter

C) Estoppel 

1) reliance based

2) If X tells Y that condition A doesn't have to be performed, and Y does not perform condition A, then X is estopped from pleading non-performance of A as breach

D) Interpretation

1) Interpreting contracts as to be satisfied to circumvent technicalities

E) Election (Implied Waiver)

1) If condition is based on a temporal limit, that limit is exceeded, yet parties continue to act as if it had been satisfied.

F) Prevention/ Hindrance – where ability to complete conditions is largely dependent on opposing parties actions and they did not facilitate completion

G) Equitable relief/ignore condition – if condition appears to create inequitable results, unconscionability, just remove the condition

H) Impossibility – condition impossible to complete (Hanna)
 Conn. Fire Ins. v Fox
1) Waiver of non-materiel – agent had authority and waived 60 day filing period

2) Estoppel – agent gave list of what needed to be completed, form wasn't there

3) Election – agent continued talking with Fox about the situation after the 60 day period

4) Interpretation – other forms completed had same information as missing form

5) Prevention – ins company should have provided form and told Foxes what to do
JNA v Crossbay
1) JNA trying to get Crossbay out of lopsided lease

(a) Waited until Crossbay missed deadline for lease renewal

2) Court struggling to keep Crossbay from major forfeiture

3) JNA's dilemma

(a) Send early letter – do not get end lease

(b) send letter day of deadline – shows bad faith, shows materiality of term, shows no implied waiver

(c) wait to send letter – shows good faith, shows lack of materiality, shows implied waiver
Constructed/Implied conditions
B) If there is doubt as to whether an even is a condition precedent to an obligor's duty, 

1) Interpretation preferred that will reduce the obligee's risk of forfeiture

2) unless the event is within the obligee's control or he has assumed the risk
II. Order of Performance

A) If not in contract, courts must fill in the blanks

1) Trying to facilitate the exchange, 

2) while reducing the amount of extended credit

3) within the power of the court

B) Preference for simultaneous exchange (constructive concurrent provisions)

1) Problem when one act takes time, while other (paying) is immediate
C) PDQ v Huber
1) problem is that the loan was conditioned on clean-up, payment for clean-up dependent on the loan

2) Requires the cleaner to extend credit without knowing if he will get repaid

3) Largely dependent on how much discretion was in loan application

(a) was it guaranteed if the clean-up was done?

D) Should never base all timing on signing of contract (Stewart v Newbury)

1) should be based on completion of previous steps

III. Substantial Performance/Material Breach

A) Major Questions:

1) When may breaching party recover on the contract?

2) When may injured party cease performance?

3) When may injured party terminate the contract?

4) When may breaching party recover in restitution?

B) When performances are to be concurrent?

1) default is payment after substantial performance

C) When constructing the condition, substantial performance is the condition; substantial performance of one promise activates the duty of the other to fulfill their promise

D) UCC 2-507 & 2-511

1) protect buyers and sellers respectively from letting go of goods or payment without return action

E) UCC 2-307

1) either party can choose for delivery in lots, payment due on delivery of each lot

F) Substantial performance is something less than perfection

G) If one does not substantially perform, there is a material breach, if there is a material breach, then one has not substantially performed

H) Diff bw express and constructive conditions

1) constructive condition of exchange can be waived, even if it is a material part of the agreed exchange since the injured party will still be compensated for the breach
I) Plante v Jacobs – shitty remodel

1) Δ saying they pretty much did what was in the contract, not a perfect blueprint, were making changes for the Πs, so that is why it is not perfect

2) Π saying there are all sorts of bad construction, probably more behind the walls, must assume they didn't substantially perform, thus not obligated to pay

(a) Accumulation of defects should have some bearing on substantiality of performance
J) Grun Roofing – bad roof job

1) Δ saying roof keeps the rain out, Π got what they wanted

2) Π saying part of the reason to get roof is for curb-appeal

(a) bad looking roof not what was bargained for. 

K) pg 927 Restatement § 275

IV. Dependent v Independent Promises

A) Dependent promises are tied together

1) construction of signs ↔ payment for signs

B) Independent promises are ancillary to the core of the contract

1) cleaning of signs not tied to payment for signs

C) Can breach independent promises and it will not be a material breach

1) breach for damages only.

V. Entire v Severable Contracts

A) Look to the language of the contract

B) Look to whether it can reasonably be severed and still serve purposes of the contract

1) Was partial performance close to what was expected by the contracting party (recitals)

C) Look to functionality of pieces separated. 

D) Look to whether there will be a windfall if not severed

1) Housing contract to build 300 houses

(a) 299 houses is substantially performing, but then contractor would receive payment for a whole house that wasn't built

E) Sign case – do the signs work together. where 5 won't work without the last 2. 

F) K&G – get notes
G) Restatement, Williston

H) modern rule, almost universal application of presumption that mutual promises in a contract are dependent and are to be so regarded whenever possible
VI. UCC § 2-601 – Perfect Tender

A) UCC focuses on perfection

1) can reject if it in any way does not conform to contract

B) Following rules qualify that perfection

C) 1-303 – Contract modification

1) modified by course of dealing, trade usage, course of performance

2) not necessarily exactly what is written in contract

D) 1-304 – buyer acting in bad faith

1) trying to show buyer is seizing on a triviality to get out of contract

E) 2-718, 2-719 – express modification of consequences

1) parties can agree to different consequences than laid out in 2-601

2) provisions will completely override 2-601

F) 2-508  involves sellers ability to cure the defect

1) gives seller time to give conforming tender or fix defect as long as more time for performance in contract

2) 2-508(2)

(a) If seller reasonably believed that tender would be conforming or acceptable, gets more time

(b) “Closed container rule” - seller just middle man, no reason to believe something would be wrong

(c) “Better Model Rule” - if seller reasonably believes that the substitute would be acceptable and preferable

(d) “Slightly Less Rule” - if seller only has slightly less than asked for, can send that, deduct the cost, then work to remedy the problem

(e) These do not preclude rejection, just give more time to seller

G) 2-606 – acceptance of non-conforming goods

1) Explicitly stating acceptance waives right to reject

2) Waiting to long to reject signifies acceptance

(a) 2-602 – rejection within reasonable time

(b) 2-606 – acceptance if wait too long

(c) 2-607 – no rejection after acceptance

3) Do anything that is inconsistent with the seller's ownership (drive the truck before reject)

H) 2-608 – revocation after acceptance

1) can revoke if there is a difficulty to inspect goods 

(a) if must use goods to realize non-conformity

2) OR if buyer was induced to accept (acted in reliance)

I) 2-607 – if can't revoke, can still receive damages for non-conforming tender

J) 2-612 – Installment Contracts

1) Buyer can reject an installment without rejecting contract

(a) But if installment goes to the core of the contract, buyer can cancel the entirety

K) Major question is how fixable is the problem
L) TVs

M) Potato Chips
VII. Mistake
A) Erroneous belief not in accord with the facts

1) Mutual – shared by both parties

2) Unilateral

B) Distinguish from:

1) Improvident Acts - “entering this contract was a mistake”

2) Misunderstanding – K says chicken. A thinks young hen, B thinks any old chicken.

C) Frustration of Purpose

D) California test

E) Overlapping ways to view

1) Rest 2d 

(a) Mistake of fact

(b) Basic assumption on which K was made

(c) Material effect on exchange

(d) Risk not assumed by injured party

(e) If Unilateral:

· Unconscionable to enforce 

· Knowledge or fault of advantaged

2) Factors to consider

(a) Size of mistake

(b) Consdieration under contract

(c) fault or knowledge of benefitted

(d) Stupidity of injured

(e) Promptness of discovery

3) Lack of reasons to enforce

(a) morality

(b) Bargain

(c) Reliance

(d) Unjust enrichment

VIII. Mutual Mistake
A) Sherwood – barren cow not barren

1) Buyer claiming there was no mutual mistake, he knew what he was buying

2) Factors to consider:

(a) was the price paid just that for a meat cow

· or was there a bit more paid for the chance she'd breed

(b) was barrenness at core of contract
B) Wood v Boynton – uncut diamond

1) Seller claiming mutual mistake

(a) but no mistake here

(b) would have mistake if both believed it was a topaz

2) No unconscionability bc buyer did not push the issue at all

(a) let woman leave, and she came back on her own accord
C) Lenawee v Messerly – septic tank overflow

1) Nobody knew there was a sewage problem

2) Buyer should have had a professional look at the property

(a) would easily have recognized the problem

3) Other problem was that lot was too small to remedy the problem

4) Sold “as-is” shifts risk allocation to the Pickles
D) Noroski v Fallet – insurance settlement confusion

1) Not really a mistake here

(a) more of a miscommunication

2) Ins. co. should have gotten release in writing, should have recorded entire conversation

3) Case assumes that Noroski is unsophisticated

IX. Unilateral Mistake
A) Triple A v Neosho City – clerical error on bid sheet

1) Turned in bid much lower than it should have been due to clerical error

2) Unilateral mistake can dissolve contract if other party knew or should have known there was a mistake

B) Always worried about fraud when releasing people for unilateral mistake

1) But here can point to exactly where the mistake was made in the spreadsheets. 

C) Courts make big difference between clerical errors and judgment calls

1) Allow for clerical mistakes

2) Don't release people for bad judgment
D) Donovan v RRL – mispriced car ad

1) Claiming Π should have realized there was a mistake

(a) Π had gone to several other car dealerships

X. Impossibility
A) Taylor v Caldwell – music hall burnt down

1) Court looks to what the parties would have contracted for had they thought about the condition occurring.

2) Here would have dissolved the contract

3) Newell hypo ad agrncy v Taylor?

XI. Commercial Impracticability

A) Also can be called “commercial impracticability”

1) if cost far beyond what any reasonable person would have thought it to be

(a) Not necessarily impossible

B) Must have something unexpected occur

1) Risk of unexpected thing must not have been allocated in the contract or by custom

2) Occurrence of the contingency must have rendered performance commercially impracticable

C) Factors to consider:

1) Was the supervening event foreseeable? Expected?

2) Was the event preventable?

3) Who is best party to insure?

4) Which party could most easily draft contract to deal with contingency?

5) Which party can best take the hit?

6) Was either party compensated for the risk?

7) How substantial is loss in relation to consideration?
D) Transatlantic – tanker forced to take diff route

1) Event was foreseeable, destabilized Mid East

2) Trans could have self-insured

3) They finished trip, so can't really claim it was impracticable/impossible

XII. Frustration of Purpose

A) Krell v Henry
1) Nature of the K shows that it was completely based around the procession

(a) not staying the evening there, rented just for the times of procession

2) Not general business of the lessor to rent out rooms

(a) as opposed to a restaurant banquet hall, or hotel

B) Discharge by Supervening Frustration

1) After K is made

2) A party's principal purpose

3) is substantially frustrated

4) without his fault

5) by the occurrence of an event the nonoccurrence of which was a basic assumption on which the K was made

6) Remaining duties discharged unless language or circumstances in the K

C) Frustration of purpose must destroy all commercial uses of area 
1) Lloyd v Murphy – car dealer during beginning of WWII

2) If land can still be used for something, no frustration of purpose
D) Downing v Stiles – bar shuts down, Restaurant owner claims FoP of rest. lease

1) Foreseeable possibility, stuck in lease

2) Just a bad business call
E) Smith v Roberts - Π rent out annex to attach to dept store

1) Fire destroys main dept store but not annex

2) Annex was only there for purposes of expansion of dept store

(a) allowed out of lease
F) Remedies

Makes the contract voidable

1) California – most liberal – treat unilateral like mutual

2) Rest – unconscionability is enough to void a K

3) Kansas – look to see if benefiting party knew or had reason to know that other party made a mistake

G) Improvident Acts
Time value of money
