I. History of 4th and 5th Amendment law
A) Boyd
1) 4th Amendment

(a) protects in all situations, not just criminal matters

· unlike 5th Amend

2) Interplay between 4th and 5th

(a) Search unreasonable because it would self-incriminate

(b) Balance between private rights and property rights
3) Corps do not have 5th Amend rights

4) Protects items that would only be used as evidence

(a) Clothing

(b) Not weapons
B) Schmerber v US
1) Blood drawn for DUI without patients consent

2) completely severs ties between 4th and 5th

(a) Blood is evidence, and there were exigent circumstances to draw it (4th)

(b) Patient not being forced to testify against himself (5th)

3) Person being asked to write a note, as comparison against something incriminating

(a) Not self-incrimination, not admitting that you wrote the first note.

4) Introduced a balancing test

(a) Private interests in privacy v societal interest in justice
C) Fisher
1) Having a 3rd party testify to the words of Δ not self-incrimination

2) Some communications protected by attorney-client privilege

(a) doesn't protect the crime, just the communication

D) Subpoenas 

1) don't count as intrusive search

(a) your hands not the government's finding the papers.

2) But documents must be authenticated

(a) Can't take production as authentication (would be self-incrimination)
3) Act of Production not considered evidence of validity

4) Question is whether thought went into production

(a) Did person have to choose the particular documents that satisfy the gov't's request?

· Passphrase, self-incrimination problems

(b) Or mindless clerk simply retrieving the particular documents requested?

· Key, no self-incrimination problems
E) Andresen
1) Personal documents seized in legal search and seizure can be admissible

(a) statements were voluntarily made when put on paper

2) Diary, although hand-written and incriminating, admissible

(a) Statements in diary were made voluntarily, not compelledin

F) Business structures and 5th Amendment

1) Sole Proprietorship

(a) Can cause problems

(b) Since only one person, production implicates person

2) Corporations – collective entity rule

(a) No 5th Amend protection

(b) Custodian finds docs and produces, not self-incrimination

(c) corporate records are not private

G) Subpoenas v Searches

1) Subpoenas – only a 5th Amend concern


(a) concerned with compulsion not privacy

2) Searches – only a 4th Amend concern

(a) no self-incrimination possible, only privacy issues

(b) Occurs when a person reasonable expectation in privacy, which has been subjectively demonstrated, is violated. 

H) Immunity

1) whatever said at certain time or location will not be used against Δ

2) But can lead to evidence which can/will be used against Δ

(a) Protect against this with derivative use immunity
I) State Actor Doctrine – must be the government or a government employee invading privacy right which creates a constitutional violation

II. Exclusionary Rule

A) Common law remedy for 4th Amend violations

B) Two mandates

1) People to be secure

2) No warrants issued without probable cause

C) History
1) Boyd (1886) – illegally seized items must be returned, cannot be used at trial
2) Weeks ('14) – illegally seized items must be excluded from trial
3) Wolf ('49) – If Fed gov't violates 4th, cannot use evidence in a Fed trial
(a) Silver platter doctrine – but feds could give the evidence to state actors
4) Rea/Elkins ('56/'60) – got rid of silver platter doctrine from both directions
5) Mapp – extends exclusionary rule to states

D) Justifications

1) Other means of protecting 4th Amend rights not working

(a) damages/tort offense

· stops police from acting even in emergent situations

(b) Internal discipline within police force

· Citizens have no control over police force

2) Judicial integrity upheld

(a) to allow evidence illegally found sullies court's reputation
3) Deterrence
(a) best way to get cops to uphold citizen's rights is to eliminate the reward

(b) teaches police to properly institute searches

4) Drawbacks

(a) police can lie about exigency

(b) doesn't protect innocent people from intrusion on privacy rights

(c) exclusion only applies if used in criminal proceedings

· police have potential to harass if not planning on formally arresting
III. Definition of  a search
A) Initially based on physical intrusion

B) Now based on privacy interests
1) Katz – listening device on phone booth

(a) Δ was assuming privacy of his sounds, not actions

· doesn't matter that he was in a glass booth

(b) Gov't intruded on that privacy interest

C) Open fields doctrine – no expectation of privacy in open fields

D) Curtilage – area around a house protected by 4th Amend.

1) Factors

(a) Proximity to the home

(b) whether area is included within an enclosure

(c) the nature of the uses to which the area is put

(d) the steps taken by the resident to protect the area from observation

E) No expectation of privacy from the air (Ciraolo & Riley)

1) Plain view – if cops can see something incriminating from a place they legally have a right to be, not unconstitutional. Here planes and helicopters used for search

2) Not true anymore
F) Now ask if there was subjective and objective expectation of privacy 
1) Katz – Justice Harlan concurrence, two prong test

2) Would reasonable person assume whatever is private (objective)

3) Did the Δ assume that whatever was private (subjective)
G) Level of knowledge gained important

1) Sniff test – not unconstitutional

(a) binary – yes, contraband/no, no contraband

2) Different from police touching outside of bags

(a) could possibly uncover something embarrassing but not illegal

H) Was Δ stopped any longer than legally allowed?
1) Caballes – man stopped for traffic violation, drug dog walked around car, not considered beyond reason

IV. Knowingly exposed to public

A) Undercover Informants

1) No expectation of privacy from informants

(a) must assume anybody might be police, wired, or about to tell police

2) What is said is voluntary – no implication of 5th Amend.

3) Justification

(a) Impossible to get warrant

· need informant to get the evidence

(b) Could not investigate some crimes without undercover

B) Trash

1) No expectation of privacy

(a) Once on curb anyone could look in it if they desired

C) GPS tracking (Karo)

1) As long as information gleaned from GPS could be known publicly

(a) Once van drove into garage and back out again, no knowledge of whether barrel in house or still in van

· pure visual surveillance would be unable to give that fact

· GPS gives more information, so inadmissible

(b) So even though the FBI knew the barrel was in the house due to GPS, cannot use that info for a warrant, need something more (here open windows, smell of ether)
D) Jones – issue is that GPS put on car without warrant

1) Not a prob in Karo because consent by original owner of barrel

2) Here a trespass/property issue, not 4th Amend.

E) Technology - Kyllo
1) technology used must be of common usage

(a) shows that people should have no expectation of such privacy

2) Must not be a tech that could be used to show intimate details of home life

(a) Could show something embarrassing but not illegal

(b) Privacy interest over justice interest
F) Analysis
1) Is there a trespass-like invasion to property?

2) Is there a reasonable expectation to privacy?
V. Seizures of persons

A) Any limitation of person's ability to move due to police's purposeful action

B) 3 rules

1) seizure must be through means intentionally applied (no accidental seizures)

2) seizure has not taken place until a reasonable person in the place of suspect would have believed they were not free to leave/end the encounter with the police

3) seizure does not occur until some physical constraint of the suspect has been achieved

(a) or submission to the assertion of authority

C) No physical limitation necessary
1) Drayton – men on bus with drugs, police ask for consent to search.
2) Reasonable person standard

3) Would a reasonable person feel restrained?

4) What reasonable person?

(a) Reasonable innocent person
(b) Should we factor in race, size, sex, etc.?

D) Police need probable cause to seize

VI. Drug sniffing dogs 

A) Can be around a car if during a traffic stop

B) Cannot be brought within the curtilage to sniff

1) trespassory

C) Δ can litigate the effectiveness of dogs

1) look to training certifications

2) reliability

D) Limited information given, yes/no binary, so less of a search than a physical manipulation

1) No way that embarassing but not incriminating information will be gleaned.

VII. Probable Cause

Beyond a reasonable doubt

Clear & Convincing evidence

Preponderance of the evidence

Probable Cause

Reasonable suspicion

A) For arrests: must have probable cause to believe Δ committed a crime

B) For searches: probable cause to believe that the police will find evidence of crime in the place being searched. 

C) Informants

1) Police allowed to infer validity of informant statements, if informant credible:

(a) If informant has given good information consistently in the past 
· Spinelli – gambling ring. phone lines corroborated, and reliable informant
(b) If informant has given enough details independently corroborated by police (Draper)

· anonymous tip, but lots of corroborable evidence

(c) Must establish informants basis for the knowledge

2) Particularity – every warrant must specify place to be searched and items to be seized

(a) prevents fishing expeditions
3) Gates instituted balancing test 

(a) If no evidence about past reliability, can be overcome with enough corroborated evidence. 

(b) Or if very reliable, no need for corroboration

(c) Requires some underlying unusual behavior consistent with criminal activity

4) Totality of circumstances is used to determine probable cause

5) police officer has probable cause to arrest when the facts and circumstances within the officers' knowledge and of which they had reasonably trustworthy information are  sufficient in themselves to warrant a man of reasonable caution in the belief that an offense has been or is being committed.

D) Not about disproving innocent possibilities

1) About raising a credible spectre of criminality

E) Due weight is to be given to inferences drawn by the police

1) On appeals, etc. 
VIII. Warrant Exceptions

A) Consent

1) Knowing, Voluntary, and Intelligent Relinquishment

(a) Must comprehend that you're giving something up &

(b) know what rights you're giving up

2) Cannot give away someone else's rights

(a) Other people have separate bubble of privacy interest

(b) Other people's belongings, if claimed, retain privacy interest
3) Voluntariness

(a) If you don't have an option, is it voluntary?

4) Police cannot warn everyone of right to refuse

(a) practical limitations – efficiency

5) Objecting presence – enough to cancel consent of another (Randolph)
(a) police cannot remove objecting presence

(b) Can sometimes wait for objecting presence to leave

· Circuit split

6) Roommates

(a) One roommate could consent to all common areas, probably not bedrooms

(b) If roommate lies and says bedrooms are his, no exclusionary rule

· cops did nothing wrong, nothing to punish

B) Exigency 

1) Generally must get warrant before searching, but no need if exigency

2) All about timing: in the time it will take to get a warrant something bad will happen

3) “Warrantless search must be strictly circumscribed by the exigencies which justify its initiation”
4) Mincey – officers go to apt to fulfill warrant. officer shot. other officers do not search. homicide detectives arrive later and do an extensive search. 

(a) Held Invalid.

5) Officers allowed to not get a warrant if:

(a) possible destruction of evidence

· DUI odd case (Welsh)

1. exigency as sliding scale in proportion to gravity of offense

2. exception to the standard destruction of evidence warrant exception

(b) someone being hurt

· other crimes occurring or occurred
· Mincey and Flippo
(c) Fleeing suspects

· may be chased and apprehended

· depends somewhat on circumstances (bad neighborhood)

· Can enter homes in pursuit and search to ensure officer safety

(d) Community Caretaking

· police often receive calls from family, neighbors, or employers to check on people

· Allowed to enter home without warrant

1. would never have probable cause, nothing related to crime here.

6) Objective test – would normal person think it reasonable to go in. 

(a) don't want to bring in motives of individual officers. Too Subjective

7) OK not to knock, or to search while serving arrest warrant if in the name of protecting the police officers

(a) here a shootout gives them the right to search for other persons that might be armed in the immediate area

(b) search of the entire apartment without a search warrant invalid

8) Once exigent circumstance ends, right to search ends

(a) Need warrant to continue
C) Plain View

1) Exception to warrant req't for seizures not searches

2) Elements: 

(a) Police must legally be allowed where item is seen

(b) Item must be apparently illegal

(c) subjectivity not important
3) Class – police seize gun seen in a car. 

(a) most jrdxs guns are considered “probable cause”

(b) Only need the probable cause to seize

· can sort out guilt/innocence later
4) Hicks
(a) Police go into apartment to stop person from randomly firing gun.

· While there, they see expensive stereo in shitty apt

1. Not probable cause (people can spend their money on bad choices)

(b) Officer touches stereo to be able to see the serial number
· Unacceptable seizure
(c) Need warrant and probable cause for any kind of manipulation

(d) Sliding scale to view? 

· Too difficult for police to apply

(e) Fiber optics – high technology, not ok

(f) mirror – widely available, ok

5) If police saw a dead body through a window and nothing more, would not be allowed to go into house. 

(a) Plain view for seizures, not searches
6) Horton v Cali

(a) Inadvertence

(b) If officer has probable cause to search for some things (stolen rings), but not others (guns), even if officer believes that he might find the guns, does not need to put that into his search warrant nor come across them inadvertently

(c) Just needs to be searching in places he is allowed to search as per his warrant.
D) Automobile Exception

1) Inventory search – police allowed to search and inventory an impounded vehicle

(a) for protection of police once suspect released

(b) cannot claim they took something

2) History

(a) Two cases where there was probable cause to search a container which was in a car
· Chadwick – container in parked car
· Sanders – container in moving car

1. claiming exigency, cars easily movable.

2. sort of destruction of evidence
(b) Ross – Probable cause to search car, but not container

· PC to search car transfers to containers in car, if able to hold item being searched for
3) Acevedo - 

(a) If police have PC for items, they can search the car in search of those items

(b) Doesn't matter what the container is, as long as it is large enough to contain the item

(c) allowed to search the container, do not need a warrant

(d) Multiple people and ambiguous bag?

· If no claim of ownership, search allowed

· If claimed, but could contain item, search allowed

· If on person, maybe/maybe not

· Police could not search jacket on other passenger

1. People not containers subject to Acevedo exception

4) Generally less expectation of privacy in cars

5) Applies to mobile homes

E) The Arrest power

1) If police have PC to believe person committed a felony (and some misdemeanors), can arrest without a warrant outside of the home

(a) Objective test – not looking at individual officer, but if reasonable officer would have PC

· As long as not for race, sex, religion, etc.

2) If inside a home, need an arrest warrant
(a) similar PC analysis as search warrant

3) Meant to uphold personal dignity by imposing barrier b/w cops and judges

(a) but sort of incentivizes out of home arrests, more public

4) Police may use arrest warrant to enter any other person's home to arrest

(a) those people subject to Plain view doctrine for seizure

(b) but cannot use those fruits against owner of the home?
F) Searches Incident to Arrest

1) Police are allowed to search the area around an arrested suspect for:

(a)  officer safety issues OR

(b)  evidence of the crime for which they are arresting the suspect
2) Can search outside of the immediately grabbable area (Chimel)

(a) Man arrested for burglary. Did not consent to search of home. 
(b) Assume that every suspect is Jack Bauer and can flip out of handcuffs, leap across room and grab a hidden gun or destroy evidence

(c) But this does not extend to other rooms, drawers, closets, etc. 

(d) Dissent worries that confederates of arrested will destroy evidence if not immediately found

(e) Authorizes police to search a vehicle incident to a recent occupant's arrest only when the arrestee is unsecured and within reaching distance of the passenger compartment at the time of the search (Chimel rationale explained in Gant)
3) Allowed to search packages on person (Robinson)

(a) for potential weapons or contraband

(b) Sharp dissent on this issue, officer could just put the package out of reach and get a warrant

4) Allowed to search immediate area from which an attack could be launched (Buie)

(a) To search areas not immediately adjoining scene, must have articulable suspicion that area is harboring a potential attacker

5) Police may search vehicle if arresting person for any crime (Belton)

(a) Similar to Acevedo, but no need for evidence to instigate search

(b) If arrested can access any part of the car, all of the car is opened up for search
G) Gant
1) Man arrested outside of his car, handcuffed, and put in back of patrol car. 

2) Police searched car, held invalid

3) To legally search car without warrant police must either:

(a) believe that suspect could access his car at the time of the search OR

(b) evidence of the crime for which he is being arrested might be found in the car
H) Knowles – cannot search a vehicle if person cited just for traffic violation
IX. Stop and Frisk 
A) Terry v Ohio
1) Police officer sees two men casing a jewelry store. Approaches them to talk to them, pats them down for personal safety.

2) Police allowed to stop a person, detaining them briefly, to ask questions

(a) based on reasonable suspicion of criminal activity

3) Once stopped, if the officer believes the person may be armed, they can do a brief “frisk”

(a) authority to permit a reasonable search for weapons for the protection of the police officer, where he has reason to believe that he is dealing with an armed and dangerous individual, regardless of probable cause

(b) Limited to a search designed to find guns, knives, clubs, or other weapons

4) If after the “stop and frisk” the police have probable cause to believe they have committed a crime, they can do a full arrest and a full search incident to arrest

5) Must allow some preventative policing

(a) otherwise would force police to just react after crime committed
B) Chance of discrimination arises with Terry
1) Police are choosing where to do preventative policing, and thus can use their discretion to focus where they want

C) Less than probable cause for terry stops

1) Stop – need specific and articulable facts that criminal activity is present

2) Frisk – specific and articulable facts that suggest that a suspect is armed and dangerous
X. Profiling and Police detention

A) Length and depth of Terry stop search proportionate to government/public interest being protected

1) Drug courier at airport subjected to full search and detention (Royer) 

(a) Arrested solely on a drug courier profile

· one way ticket, travelling alone, 20 something man, paid for in cash

(b) Said that protection of airports important enough to allow such detention

B) Nervousness indicative of criminal activity?

1) No, many people nervous around police

C) Running indicative of guilt? (Wardlow)

1) if in high crime area, or right after seeing police, perhaps
D) Florida v JL

1) Case where anonymous tip said black man at bus stop had a gun. 

2) Police searched and found gun. 

(a) Subject to exclusion

3) Determined that the activity corroborated by police from an anonymous informant must be in and of itself suspicious or indicative of criminal activity.

(a) Need predictability

4) But police have the power to stop and frisk anyone else at bus stop talking with suspect

(a) power to stop and frisk any one they reasonably suspect is in collusion with someone they have reasonable suspicion to suspect is involved in criminality
E) Whren
1) Cops pulled over two black men after the men were stopped at a stop light for a long time

2) Cops allowed to pull them over as long as a reasonable officer in the same circumstances could have pulled them over

(a) as long as officer would have probable cause to pull suspect over

3) This is another attempt to pull the individual officer's subjectivity out of the equation. 

4) Probable Cause problem here:

(a) For probable cause need 

· based on the information available at the time, there was a fair probability...

· that the suspect had engaged in a behavior defined by the state's criminal code

(b) First is constitutionally required, cannot have less

(c) But second is completely within the states control

· Opens up the potential for a search to be constitutional in one state, where it would not be in another.

· By defining crime broadly a state can make sure that “probable cause” always exists

F) Vagueness as a factor in Reasonableness
1) Chicago v Morales
2) A statute banning “loitering” was found unconstitutional due to vagueness

3) Statute may be unconstitutionally vague if:

(a) it fails to provide the kind of notice that will enable ordinary people to understand what conduct it prohibits

(b) it may authorize and even encourage arbitrary and discriminatory enforcement

G) Profiling allowed at borders

1) considered a special circumstance
XI. Roadblocks and non-police searches
A) Martinez-Fuerte – border control, all stops allowed

1) valid state interest
B) Prouse – checking for license and registration

1) considered pretext for searching for criminal activity

2) license and registration not really a compelling state interest

3) lots of discretion
C) Sitz – checking for drunk drivers

1) valid state interest, no discretion

D) Need to have:

1) Valid state goal

2) No police discretion
E) Edmond
1) Random groups of people pulled over to search for evidence of crimes

2) No police discretion, just random chunk of motorists

3) But the state goal was not preventative, it was solely to look for evidence

(a) Purpose of roadblock cannot be generalized crime control
F) Lister 

1) Bicyclist killed in hit-and-run

2) Police set up roadblock at the same location one week later to question motorists

3) Although evidentiary, the police could also have walked up to random houses to ask questions. Different from the drug-sniffing dog in Edmond

4) Although it'd be nice if guilty party found, not the primary purpose of the roadblock

5) Would be permissible to arrest other individual if drugs on seat, etc. 
XII. Good faith exception

A) If Police are executing a warrant gained in good faith, the fruits of that search will not be excluded

B) Exclusionary rule meant to deter police from unconstitutional conduct

1) Here it was a judges fault for issuing a faulty warrant

C) Good faith does not apply if:

1) officer lies on warrant application

(a) knowing or reckless falsehoods

2) warrant is so facially deficient in particularity that officer couldn't reasonably presume it to be valid

3) magistrate lacks neutrality, acting as an adjunct police officer

4) no substantial basis for probable cause on warrant

D) Was warrant properly executed?

1) Police comply with warrant's terms and limitations

(a) exceed scope?

(b) exceed particularity?

E) If police behavior can be deterred/incentivized by Exclusionary Rule, it should be applied

F) Negligence is deterrable (Evans)

1) Clerical error on part of police, ER applies

(a) on part of judiciary, no ER

G) Accidents not deterrable, they just happen sometimes, no exclusion

H) If law is found unconstitutional?

1) Police were acting in good faith, will not overturn convictions

2) Will allow benefit of new rule for cases still on appeal
XIII. Standing

A) Based on wanting concrete adversarial presentation of the issues

B) Elements: 

1) Injury

2) Causation

3) Redressability
C) Alderman
1) only the person whose rights were violated can sue 

2) Your specific rights must have been violated to get the exclusionary rule
D) Minnesota v Carter
1) Drug dealers using person's apt to bag drugs observed from outside by police officers

2) Officers arrested suspects away from apartment, then went back to apt and found more evidence. 

3) Δs cannot claim violation of privacy right

(a) were not at apt long enough to establish rights

(b) Dissent wants to say all social guests should get some measure of privacy rights

(c) other dissent says only overnight guests get privacy rights
XIV. Fruit of the poisonous tree

A) Generally information gained from an illegal search, arrest, seizure, etc cannot be used

1) Suppression of both direct and derivative evidence 
B) Wong Sun – heroin buyer/seller run around

1) Look at what would have transpired if rights not violated

2) But to trigger exclusion must be a violation of your rights

3) Police illegally arrested Toy, used information he gave to arrest Yee and Wong Sun

4) Violation of Toy's rights cannot trigger exclusion of Wong's self-incriminating testimony, even though they would not have gotten it without the rights violation

C) Can only trigger exclusion if properly attenuated

1) Once far enough away in time, place, or intervening acts, then no more attenuation

(a) considered “purged of the primary taint of the illegal police activity”

D) Witnesses (Ceccolini – gambling ring out of flower shop)

1) Common intervening act, destroys attenuation

2) Assumed that witnesses may at any time initiate contact with police

(a) Even if witness was sought due to evidence illegally obtained

(b) NOT if witness would never be presumed to step forward and testify

· perhaps due to own guilt

E) Derivative evidence exclusion – fruit of the poisonous tree doctrines

F) Independent Source Doctrine

1) If police would have been able to get information from an independent source the evidence does not have to be excluded
2) Murray – bales of pot in a warehouse

(a) Police illegally searched, then went and got warrant without any of the information gained during illegal search. 

(b) Held to be valid, because they did not benefit from the illegal search

3) Exclusionary rule is meant to even the playing field. 

(a) Don't want to make police better off by doing something illegal, but also don't want to punish them. 

· don't want to overdeter police

4) Always worry about “Old Reliable”, fictitious informant created by officer to validate warrant after an illegal search

G) Inevitable Discovery Doctrine
1) Nix v Williams – man murdered 10 yo, led police to body after unlawful interrogation

2) But search already underway, assumed that police would have eventually discovered the body anyway

(a) So no exclusion

3) Always worry about how long the search would continue without the violation

(a) little girl missing, long search

(b) convenience store robbery, short search

H) Knock-and-Announce Rules
1) Hudson v Michigan – violation of knock-and-announce, police went in too soon

2) But a little weird, because if police believe it is dangerous, or evidence is being destroyed then exigency rule applies

(a) How long must police wait? 

3) Not the issue in this case though

(a) Issue whether to exclude the evidence found

4) Here the interest protected by the knock/announce rule is the safety of the police officers and the privacy and indignity of sudden entry

(a) but not the suspect's interest in the government not seeing or taking evidence

5) Thus exclusion in this case would not protect the person's interest, and is thus inapplicable
XV. 5th Amendment protection
A) No person shall be compelled in any criminal case to be a witness against themselves

B) Person refers to anyone in the US regardless of legality of their existence

C) Defendant's privilege

1) Δ has an absolute right to testify, regardless of attorney advice

2) Prosecution cannot compel testimony in criminal trial

D) Witness's Privilege

1) Witness cannot be forced in any proceeding to say anything that might be used in a later criminal case against them (proceeding or criminal cases only?)
2) Proceeding can be anything under oath

(a) administrative proceedings

(b) civil suits

(c) deposition

(d) criminal proceeding

3) Judge determines if applicable

4) Does not require a confession

(a) Enough that it is a link in a chain which might lead to incrimination

(b) Might make witness look guilty

(c) Must be some likelihood it will result in incrimination

E) Cannot bring up the fact that the person invoked the 5th Amendment (Griffin)
1) can do this in civil trials

F) Suspect's Privilege

1) Ties into Miranda

2) Person being interrogated by police in a custodial setting cannot be compelled to incriminate selves

3) Even though they are not under oath

G) Defendant's and Suspect's Privilege easy to see if 5th Amendment applies. Much more difficult with Witness's Privilege
XVI. Incrimination/Testimony
A) Use Immunity – person protected from their testimony being directly used against them

1) limited protection

B) Derivative Use Immunity – person protected from their testimony and any further evidence gained from the use of that testimony from being used against them
1) Kastigar immunization – use and derivative use immunity

2) As much protection as the 5th Amendment was meant to protect

3) Very difficult to overcome a Kastigar immunization
C) Transactional Immunity – complete protection from being indicted for a crime

Elements for 5th Amendment Violation
· Claimant must explicitly claim the privilege (save for 3 exceptions far below)

· Failure to do so deemed a waiver
A) Compulsion
1) Lefkowitz – state had contract that said contractor's would waive 5th Amendment protection

(a) Counted as compulsion

(b) Gov't contractors completely dependent on gov't for livelihood

2) Lawyers forced to waive 5th or lose license

(a) Compulsion, livelihood

3) Private entities not bound by the 5th Amendment

4) No compulsion if multiple possible results Garritty

(a) Must answer or lose livelihood

(b) Not feel you have to answer

(c) Not answer or might lose livelihood
5) McCune – child rapist must incriminate self to get into therapy program

(a) Not compelled

· Although bad consequences, those consequences were permissible as he was already a prisoner

(b) Would not be allowed to increase his sentence if he didn't say anything

(c) Discipline = ok, punishment = compulsion

B) Incrimination

1) What is criminal? (Ward)

If the sanction would be

(a) Incarceration

(b) Fines can be

· look to legislative intent

· wording important but not dispositive

(c) historically regarded as punishment

(d) whether it comes into play only on a finding of scienter (knowledge of wrongdoing)

(e) whether its operation promotes retribution and deterrence

(f) If it is already defined as a crime

2) Things compelled in civil proceeding would be inadmissible in any subsequent criminal proceeding (?)

3) Quarantine = not criminal

4) Gov't has made civil penalties of further imprisonment for sex offenders = not criminal

5) Must be reasonable ground for witness to apprehend danger from his being compelled to answer

(a) the danger must be real and appreciable

· not some barely possible contingency

C) Testimony

1) Testifying = communication = being witness (Schmerber)

(a) must make factual assertion or disclose information

2) aIf incriminating evidence in safe

(a) Key or fingerprint not testimonial

(b) Passphrase is testimonial

3) Physical evidence not testimony

(a) blood draws

(b) line ups

(c) voice exemplar

(d) handwriting sample
II. Police interrogation - (Miranda)
A) Discussing Suspect's Privilege

1) While being interrogated, if suspect later tried to plead 5th, interrogating officer could go on stand and tell what suspect said, so must protect from self-incrimination here
B) Miranda Rights

1) Right to remain silent

(a) Making suspect aware of the privilege

2) If you don't, anything you say can and will be used against you 

(a) consequence of not invoking privilege

3) Right to counsel during interrogation

(a) Protects against overbearing pressure of interrogatory situations

4) If unable to afford lawyer one will be appointed for you

(a) Let the poor know that they do not lose the right to counsel just bc they can't afford it
C) Miranda rights are protection against compulsion

1) Want to make sure the suspect does not feel compelled to incriminate self

2) Protected against police techniques to force confession

3) Make sure that confession is voluntary

D) Cannot induce a confession by promising lenient treatment

1) Yet plea deals upheld

E) No defense for police to not reading Miranda rights just because Δ already knows them
F) Public Safety Exception 
1) If there is an inherently dangerous situation that must be resolved, police do not have to read Miranda rights

(a) Loaded gun in public

(b) Bomb somewhere

2) Can only ask questions related to public safety concern at question

3) Admissible?

G) Police are allowed to use deception in manufacturing evidence

1) Can lie and say friend already confessed

2) Fingerprint of accused put onto button of victim

3) Idea is that an innocent person wouldn't be fooled so no harm
III. Custody

A) Must Mirandize people when they are in custody

B) Custody determined by whether a reasonable person would feel like they could walk away

C) Obviously if person handcuffed

D) Different if person voluntarily walks into police station

E) Traffic stops generally temporary, no custody (Berkemer)

1) Less chance of police abuse due to public nature

F) Probation officer's office not custody (Murphy)

1) lacks the coercion inherent in interrogation room

2) Person voluntarily came in

3) Δ not literally unable to escape

4) May have faced repercussions for leaving, but not compelled to answer

G) Formal arrest or restraint on freedom of movement 
IV. Interrogation
A) Innis
1) Suspect in back of cop car and had invoked right to silence and lawyer, police start talking to each other about the loaded gun left in public, suspect decides to lead them to the gun

2) Interrogation considered not only express questioning, but also any words or actions on the part of the police that the police should know are reasonably likely to elicit an incriminating response from the suspect

B) Interrogation Elements:

1) Intended to elicit a response

(a) Must be directly pointed at target

2) Knowledge that suspect would be particularly susceptible to the tactic

3) Established that suspect's incriminating response was a result of the tactic used by police.

C) Undercover agents (Perkins)

1) allowed in prisons to elicit confessions

2) Lacks the coercion Miranda meant to protect against

3) Miranda not about fairness, about abuse of the overbearing weight of the state 

4) Dissent worries that prison bravado being used against prisoner
V. Waiver

A) Waiver must be: 

1) the relinquishment of the right must have been voluntary in the sense that it was the product of a free and deliberate choice rather than intimidation, coercion, or deception.

2) the waiver must have been made with a full awareness of both the nature of the right being abandoned and the consequences of abandoning it.

B) Must affirmatively state invocation of right to silence or right to lawyer

C) Considered waived until invoked

D) Invocation of right to silence

1) Must be affirmatively stated (must not be silent to gain right to silence)

2) If enough time passes, police can ask suspect to waive rights again

3) Suspect can waive their rights at any time

(a) and subsequently reinvoke them

4) Anything that can reasonably be interpreted as reinitiation of conversation invites the officer to ask the suspect to waive Miranda rights

E) Invocation of right to lawyer

1) Suspect off-limits to police interrogation

2) Must say “I want a lawyer” explicitly

(a) “Maybe I should talk to a lawyer” not enough

3) Meant to protect suspect from feeling overwhelmed

4) To waive, must show that suspect “intelligently and knowingly relinquished it” (Edwards)

(a) Had the police not confronted Edwards and pushed the interrogation, no problem

5) If interrogation occurs with counsel, then some time later the police reinitiate interrogation with counsel not present, this violates Edwards
6) 14 day time period with a break in custody is time limit before police can reinitiate interrogation, without previous invocation of right to lawyer having effect (Shatzer)

(a) break in custody can be return to prison population or return to normal life

F) Ambiguity
1) Ambiguous invocations resolved against Δs 

(a) considered not invocations

2) Ambiguous reinitiations resolved against Δs
(a) considered reinitiations

3) Based on reasonable officer in the circumstances
G) Miranda warnings must be given to gain valid waiver

H) Police can interrogate, after a time period, about different crimes (Mosley)

1) not much of a time period necessary

I) Cannot give Miranda warnings in the middle of interrogation
