DNCVLI

NATIONAL CRIME VICTIM LAW INSTITUTE

Protecting, Enforcing & Advancing Victims’ Rights

Victim Law Article

Originally Appeared in the 13th Edition of

NCVLI’s Newsletter of Crime Victim Law*

Meg Garvin, M.A., J.D., Executive Director
Sarah LeClair, J.D., Legal Publications Director

201

LEGAL PUBLICATIONS PROJECT OF THE NATIONAL CRIME VICTIM LAW INSTITUTE AT LEWIS & CLARK LAW SCHOOL

INDEX
. Whatis Stalking?

IIl.  Free Speech Challenges to
Anti-Stalking Legislation

Il The Great Weight of
Authority Agrees that
Prohibiting Implied Threats
Does Not Run Afoul of
Constitutional Free Speech
Protections

IV.  The Exception: Oregon

V. Conclusion

*This publication is intended for
educational purposes only. NCVLI
makes no warranty regarding

the current status of the statutes,
cases, and other authorities cited or
summarized. Before relying on these
authorities, an attorney must perform
an independent review and analysis,
including subsequent history.

Anti-Stalking Statutes May Criminalize Implied Threats Without
Running Afoul of Free Speech Protections:
The National Consensus

I. What is Stalking?

The portrayal of stalking in popular culture typically takes one of two forms. In
the first incarnation, stalking is portrayed as harmless and often humorous—
think of the 1998 film There s Something About Mary, in which Cameron Diaz’s
character is pursued obsessively by at least four men, including a personal
investigator hired by one of them to dig up information about her personal life.
Alternatively, stalking is portrayed in an over-the-top fashion, with an overtly
psychotic stalker getting plastic surgery to resemble a deceased spouse, tattooing
the victim’s name across his chest, or delivering swift and immediate death to
anyone who comes between him and his victim.

In reality, of course, stalking may take a variety of forms and is anything but funny
for the millions who experience it. Although the legal definition varies from state
to state, stalking can be generally defined as a pattern of repeated and unwanted
attention, harassment, contact, or any other course of conduct directed at a specific
person that would cause a reasonable person to feel fear. Stalking has a significant
impact on those who are being stalked. Studies find that about 30 percent of
stalking cases result in physical violence against the victim.! Even when there

is no overt physical violence, victims of stalking commonly experience physical
harm, such as anxiety, post-traumatic stress disorder, and sleep disturbances.?
Stalking generally does not take the “over the top” form seen in many made-for-
television movies. It is more likely to take forms such as repeatedly following the
victim too closely in her car and thereby causing the victim distress, or sending
unwanted letters and presents to the victim, or the victim’s family, friends, or co-
workers, even after the stalker has been told to stop.

Over 3.4 million people are stalked every year.> Approximately 14 in every

1,000 people age 18 and older are stalked every year.* In response to the stalking
epidemic, all states have enacted anti-stalking legislation.” Although the legal
definition of stalking varies based on jurisdiction, one common element is to
prohibit “threatening” words or conduct.® Many jurisdictions explicitly include
“implied threats” as falling under the conduct prohibited or otherwise do not limit
the prohibited conduct to overt threats.’

This article focuses on the “threat” requirement found in many anti-stalking
statutes. Please know, however, that every state’s stalking statute is unique,
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and there are numerous other issues that space
constraints prevent discussion of here. Please
contact NCVLI with any questions you may have
about your jurisdiction’s anti-stalking legislation.

I1. Free Speech Challenges to Anti-Stalking
Legislation

By prohibiting the stalker from making certain
verbal or written communications with the
victim, anti-stalking legislation can raise
potential free speech concerns.

The First Amendment broadly proclaims that
“Congress shall make no law . . . abridging

the freedom of speech . . . .”® The First
Amendment applies to the states through

the Due Process Clause of the Fourteenth
Amendment.” Additionally, many states have
adopted protections similar to those in the First
Amendment under their state constitutions.

Because of the importance this country places on
free speech, a special—more demanding——body
of law has developed around laws that involve
speech. When a statute implicates free speech,

it must be narrowly tailored so that it is neither
overbroad (meaning it reaches a substantial
amount of protected speech) nor vague (meaning
the average person would not understand what
speech is prohibited).!°

III. The Great Weight of Authority Agrees
that Prohibiting Implied Threats Does Not
Run Afoul of Constitutional Free Speech
Protections

Although numerous defendants have argued that
prohibiting “threats”—defined to include implied
threats—raises overbreadth and vagueness
concerns, with near-unanimity courts have found
that an overt threat requirement is not required
for an anti-stalking statute to pass Constitutional
muster.

Using case-specific analysis based on the
language of their statutes, courts find that
prohibiting implied threats does not per se run
afoul of free speech.! In one such case, the
Georgia Supreme Court rejected defendant’s
argument that an overt threat was required
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to survive constitutional scrutiny, finding
instead that the definition of “threat” was not
unconstitutionally vague or overbroad because
it was clearly defined and did not prohibit a
substantial amount of protected speech.'? An
Alabama appellate court found that the use of
“credible threat” in its stalking statute—defined
to include implied threats—did not render

the statute unconstitutional because the term
was clearly defined.”* Similarly, a California
appellate court found that the use of “credible
threat” in its anti-stalking statute—defined

to include implied threats—was not vague or
overbroad because it was sufficiently defined
and because it was intended to prohibit conduct
that presented a danger to society, and was thus
outside First Amendment protection.'*

Although the courts’ analyses are dependent

on the specific language of the respective anti-
stalking statutes, two overarching themes emerge
clearly from these cases. First, courts find that
stalking behavior—even when it manifests itself
in words—is not the sort of behavior intended to
be protected by free speech laws: “[T]he goal of
the First Amendment is to protect expression that
engages in some fashion in public dialogue, that
1s, ‘communication in which the participants seek
to persuade, or are persuaded; communication
which is about changing or maintaining beliefs,
or taking or refusing to take action on the basis
of one’s beliefs . . . .””"> When speech moves
away from these values, and toward interference
with another’s Constitutional rights—such as

the rights of privacy and to pursue happiness—it
becomes abusive and moves into unprotected
behavior: “While the right to free speech
guarantees a powerful right to express oneself,

it does not include the right to repeatedly

invade another person’s constitutional rights of
privacy and the pursuit of happiness through the
use of acts and threats that evidence a pattern

of harassment designed to inflict substantial
emotional distress.”'® As the Maine Supreme
Court has eloquently stated: “Simply put, stalking
another person is not constitutionally protected
behavior.”"”

Second, courts cite to the right and the duty of
states to protect their citizens from harassing and
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dangerous behavior. For example, the Utah Court
of Appeals has noted that speech restrictions
imposed by virtue of its anti-stalking legislation
were “Justified by the state’s compelling interest
in protecting its citizens from threatening and
harmful behavior.”"®

The Georgia Supreme Court similarly explained
that:

A state legislature is not constitutionally
precluded from defining prohibited
“harassing and intimidating” conduct
more broadly than the making of “an
overt threat of death or bodily harm” or
the causing of substantial “emotional
distress.” To the contrary, our General
Assembly is clearly authorized to enact
statutes

“intended to protect the citizens of
Georgia from intimidation, violence, and
actual and implied threats.”"”

As social science evidence makes clear, explicit
threats do not always presage violence.”’ In
order to fully protect their citizens, states
recognize that they must be permitted to
intervene even if the stalker does not make overt
threats. As such, anti-stalking legislation is
appropriately aimed at intervening in potentially
violent situations before the violence occurs.

IV. The Exception: Oregon

In contrast to this great weight of authority,
Oregon courts have found that punishing a
stalker for making implied threats runs afoul of
free speech protections. Facially, Oregon’s anti-
stalking statute has no overt threat requirement.
In State v. Rangel, however, the Oregon Supreme
Court read an unequivocal threat requirement
into the law.?' It held that in order to survive
scrutiny under Oregon’s Constitution,? the law
must be aimed at prohibiting unwanted effects
of speech—not the speech itself.”> Additionally,
the underlying communicative act must itself
be unprotected.* To meet this requirement,

the court held that a “proscribable threat”
requirement must be read into the statute.?

The court defined a “proscribable threat™ as “a
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communication that instills in the addressee a
fear of imminent and serious personal violence
from the speaker, is unequivocal, and is
objectively likely to be followed by unlawful
acts.”” Recently, Oregon’s appellate courts have
determined that this same showing must be made
to obtain relief for the violation of a stalking
protective order—even though the defendant

is already prohibited from making contact with
the victim under the order, and even though the
victim has already been required to make the
Rangel showing in order to obtain the order.?”’

Oregon’s case law is distinguishable from that
of other states. Oregon courts have interpreted
Oregon’s constitutional speech protections
extremely broadly, finding Oregon’s free
speech laws to be even more protective than the
protections found in the First Amendment. Most
states do not have such stringent free speech
protections. NCVLI is fighting hard to change
the law in Oregon so that victims of stalking in
that state may experience the same protections
that victims in other states enjoy.

V. Conclusion

Just because anti-stalking laws regulate speech,
it does not follow that they violate free speech
protections. To the contrary, the great majority
of courts that have addressed this issue have
concluded that prohibiting implied threats does
not per se run afoul of free speech. If you are
facing this issue in your jurisdiction, please
contact NCVLI for resources and assistance.
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that those attorneys can make the best arguments possible. We do this by providing the
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TRAINING & EDUCATION. We train nationwide on the meaning, scope, and enforceability of
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host the only conference in the country focused on victim law.
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Join us at one of our online or in-person trainings on
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to advanced litigation practice. We host trainings
across the country and around the world.
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Sign up to receive our updates and follow us on social
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Sponsor one of our victims’ rights events or publications; give
through your workplace campaign (CFC # 48652); or donate by
mail or online.
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Fill out our online volunteer form for notifications regarding
upcoming volunteer opportunities ranging from legal work to
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JOIN US

Become a member of our National Alliance of Victims’ Rights
Attorneys (NAVRA) - a membership alliance of attorneys,
advocates, law students, and others committed to protecting and
advancing victims’ rights. Visit www.navra.org to learn more.
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