
Balancing competing interests and equities in deciding a sentence can require a 
Solomon-like wisdom—and even Solomon heard from both sides.  – a victim.1

Crime victims are the persons most affected by the underlying crime and they 
should have an unfettered voice at sentencing.  To be unfettered, the victims’ 
right must be the right to be personally heard by the sentencing body before 
sentence is imposed and it must allow them to speak about their victimization, 
the harm the crime inflicted, and the appropriate sentence.  Although the right 
of crime victims to deliver a victim impact statement is well-accepted in this 
country, recognition and acceptance that this right includes the right to deliver a 
sentencing recommendation—either for mercy or aggravation—is not yet well-
accepted due largely to confusion among courts caused by United States Supreme 
Court precedent.  This article provides a brief overview of why sentencing 
recommendations in victim allocution are permissible and desirable. 

I. Brief History of Victim Input at Sentencing

Commentators have identified at least four purposes underlying a victim’s right 
to be heard at sentencing—regardless of whether it is a capital or noncapital case: 
1) providing information to the sentencing body; 2) benefitting and empowering 
the victim; 3) explaining the crime’s harm to the defendant; and 4) improving 
the perceived fairness of sentencing.2  In 1982, in part as a response to the 
recognition of these important purposes, President Reagan’s Task Force on 
Victims of Crime concluded, among other things, that “[v]ictims, no less than 
defendants, are entitled to have their views considered” at sentencing, and called 
for legislation requiring victim impact statements and for inclusion of victim 
input into presentence reports.3  In the aftermath of this call to action, all states 
passed legislation guaranteeing victims’ rights; of these, thirty-nine explicitly 
provide victims with a constitutional or statutory right to be heard at sentencing,4 
and others have rights that afford the victim the right to be heard at “critical” 
proceedings or “when relevant,” which necessarily includes the right to be heard 
at sentencing.5  Similarly, on the federal level, the Crime Victims’ Rights Act 
(CVRA), 18 U.S.C. § 3771(a)(4), provides a crime victim with “[t]he right to be 
reasonably heard at any public proceeding in the district court involving release, 
plea, sentencing, or any parole proceeding.”  
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nationwide that, with regard to non-capital cases, 
victims may include information in all three 
categories in their victim impact statements,11 
courts are split regarding whether sentencing 
recommendations are permissible in capital 
cases.

As noted above, the Payne Court overruled 
Booth, holding there was no per se constitutional 
bar to victim impact statements.  In so ruling, 
however, it limited the scope of its decision with 
the following footnote:

Our holding today is limited to the 
holdings of Booth v. Maryland, 
482 U.S. 496 (1987) and South 
Carolina v. Gathers, 490 U.S. 
805 (1989) that evidence and 
argument relating to the victim 
and the impact of the victim’s 
death on the victim’s family 
are inadmissible at a capital 
sentencing hearing. Booth 
also held that the admission 
of a victim’s family members’ 
characterizations and opinions 
about the crime, the defendant, 
and the appropriate sentence 
violates the Eighth Amendment. 
No evidence of the latter sort was 
presented at the trial in this case.12

Unfortunately, this footnote has confused rather 
than clarified the legal landscape.  This is true 
because the Court’s description of the facts in 
Booth are, in fact, misstatements.  The Court 
in Booth was not presented with and did not 
address victims’ characterizations about the 
appropriate sentence.13  Thus, Payne ascribed 
to Booth a category of victim information that 
was not present in the case.  The result of this 
mischaracterization is that the scope of what 
Payne overruled and what constitutional bars 
may exist to victim impact statements is far from 
clear.14 

Admittedly, most courts that have considered 
the issue have determined that sentencing 
recommendations in capital cases—whether 
the victim requests leniency or the most severe 
sentence—are prohibited by Supreme Court 

In 1991, the constitutionality of victim impact 
statements was upheld by the United States 
Supreme Court in Payne v. Tennessee.6  The 
cornerstone of the Court’s decision in Payne was 
fairness.  Quoting the Tennessee Supreme Court 
approvingly, the Court said:

It is an affront to the civilized 
members of the human race to 
say that at sentencing in a capital 
case, a parade of witnesses may 
praise the background, character 
and good deeds of Defendant (as 
was done in this case), without 
limitation as to relevancy, but 
nothing may be said that bears 
upon the character of, or the harm 
imposed, upon the victims.7

In light of this, the Court held that “if the State 
chooses to permit the admission of victim impact 
evidence and prosecutorial argument on that 
subject, the Eighth Amendment erects no per se 
bar.”8  With this decision,  
the Court overruled its decision from four years 
earlier in Booth v. Maryland.9

II. Law Governing Content of Victim Impact 
Statements

Following Payne, debate over the propriety 
of victim impact statements has largely been 
resolved such that victim participation at 
sentencing is generally well-accepted.  There 
are, however, unresolved issues that continue 
to impinge upon a victim’s unfettered right to 
be heard at sentencing.10  Among these issues is 
the scope of permissible content of a victim’s 
statement.

Case law and commentators alike recognize 
three categories of content in victim impact 
statements:  1) information relating to the victim 
and the impact of the crime on the victim and 
the victim’s family; 2) characterizations and 
opinions about the crime and the defendant; 
and 3) characterizations and opinions about the 
appropriate sentence.  It is the final category—
characterizations and opinions regarding the 
appropriate sentence—that is most contentious.  
Although there is consensus among courts 



PB3

© 2014 National Crime Victim Law Institute© 2014 National Crime Victim Law Institute

ncvli.org ncvli.org

jurisprudence.15  The flaw in the reasoning of 
these courts’ decisions, however, is that they do 
not critically analyze the assertion that Booth 
considered sentencing recommendations, or 
that Payne left intact a per se bar against victim 
sentencing recommendations.  Among the courts 
that have so ruled are the Courts of Appeals 
for the Tenth Circuit,16 the Eighth Circuit,17 
the Fifth Circuit,18 and the Fourth Circuit19 in 
dictum, and the highest courts of Alabama,20 
Maryland,21 New Jersey,22 Ohio,23 Tennessee,24 
Utah,25 Virginia,26 and Washington.27  Although 
the Arizona Supreme Court did question 
the assertion that Booth erected a per se bar 
against sentencing recommendations, the court 
ultimately agreed with the other jurisdictions 
in holding that sentencing recommendations in 
capital cases are impermissible.28    

In contrast, the Oklahoma Court of Criminal 
Appeals, the State’s criminal court of last resort, 
has reached the opposite conclusion.  This court 
has consistently permitted victims to recommend 
the appropriate sentence in capital cases, without 
Supreme Court reversal.29  

III. Addressing Common Objections to Victim 
Sentencing Recommendations  

There are a number of objections to victim 
impact statements that are made regardless of 
whether the case is a capital case or not, with 
the additional objection in capital cases being 
a vague “death is different” statement.  Each 
objection to a victim speaking at sentencing, 
including to a victim giving a sentencing 
recommendation, can be overcome.  Detailing 
all possible objections and the best responses is 
beyond the scope of this article; however, a few 
key points should be made.

First, with regard to the general comment that 
“death is different,” although it is true that in a 
capital case defendant’s life is at issue and that is 
a solemn reality, the saliency of this difference 
in the context of sentencing recommendations 
is difficult to determine.  As noted earlier in this 
article, no court has held that the Constitution 
prohibits victims from opining on the appropriate 
sentence in non-capital cases.30  Further, in 

capital cases in most jurisdictions, defendants 
enjoy a right of allocution that permits not only 
the defendant, but also his family, to recommend 
a sentence to the jury.31 Consequently, an 
argument against an injection of emotion into 
the sentencing determination as grounds for 
exclusion of victim input only—and in capital 
cases only—seems unsustainable.  

Ultimately, any constitutional rationale for 
excluding certain types of victim impact 
information in capital cases would turn on the 
possibility of prejudice to the jury.32  But social 
science research “contradicts the assumption 
that jurors are readily influenced, much less 
prejudiced, by participant recommendations.”33  
Moreover, the evidentiary rules, under which 
“courts routinely exclude evidence that is unduly 
inflammatory,” can contain any risk that a 
victim’s sentencing recommendation to a capital 
jury would be unduly prejudicial.34  Similarly, 
the Due Process Clause protects a defendant’s 
rights by controlling the risk of prejudice in cases 
where “a witness’ testimony or a prosecutor’s 
remark so infects the sentencing proceeding as to 
render it fundamentally unfair.”35  

IV. Conclusion

As Justice Cardozo said in Snyder v. 
Massachusetts: “Justice, though due to the 
accused, is due to the accuser also.  The 
concept of fairness must not be strained till it 
is narrowed to a filament.  We are to keep the 
balance true.”36  By overwhelmingly passing 
legislation allowing victims to speak freely at 
sentencing, states across the country recognized 
that to keep the balance true, victims—who are 
most affected by the underlying crime—should, 
like defendants, have an unfettered voice at 
sentencing.  The Ninth Circuit Court of Appeals, 
when interpreting the CVRA’s right of a victim 
to be heard at sentencing, has also incorporated 
this concept of fairness in noting that a victim 
has an “indefeasible right to speak, similar to that 
of the defendant . . . .”37  In light of the fact that 
Supreme Court jurisprudence does not establish a 
constitutional bar to the victims’ voice including 
a sentencing recommendation, and to ensure that  
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the victims’ right to be heard fulfills its purposes 
and is akin to defendant’s, and to ensure that  the 
victims’ right to be heard fulfills its purposes and 
is akin to defendant’s,  victims should be allowed 
to comment on the appropriate sentence.

_______________
* This text has been adapted by Meg Garvin from 
NCVLI’s amicus curiae brief submitted in support of 
the State of Utah’s petition for certiorari to the United 
States Supreme Court in the case of Utah v. Ott, Case 
No. 10-490—authored by Professor Paul Cassell, 
J.D., Alison Wilkinson, J.D., and Meg Garvin—as 
well as from presentations by NCVLI.
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