
In the past thirty years there has been an explosion of state constitutional 
amendments and federal and state statutes that afford victims participatory rights 
in the criminal justice system.  Notably, these legal rights to participation are 
only available to those who meet the relevant law’s definition of “victim.”  While 
“victim” is a legal status that does not have any relationship to a defendant’s 
guilt or innocence, courts are often hesitant to permit the use of the term 
“victim” during trial.  This hesitancy stems from a concern that the term “victim” 
conclusively states a crime has occurred; and, therefore, that its use is prejudicial, 
and violates a defendant’s constitutional due process right to a fair trial.  This 
article discusses why “victim” is a legal status term and why other terms used to 
describe victims are inaccurate; analyzes the current state of the law surrounding 
use of the term at trial; and demonstrates how, when properly treated as a legal 
status term, “victim” can be used during criminal proceedings without violating a 
defendant’s fair trial rights.

I.	 “Victim” is a Legal Term

In the criminal justice system, the term “victim” no longer merely describes a 
witness who the prosecution holds out to have suffered harm due to defendant’s 
criminal conduct.  “Victim” now defines an individual who is an independent 
participant in the criminal case under federal or state victims’ rights laws.1  Thus, 
the term “victim” denotes a person’s legal status and defines the level and extent 
of participation that the individual is entitled to in the criminal case.  This status is 
significant because, just as constitutional protections attach once a person accused 
of a crime gains the legal status of “defendant,” a statutory and/or constitutional 
“victim” can exercise certain participatory rights unavailable to the general public.  
The criteria for obtaining victim status varies among jurisdictions; however, since 
many victims’ rights attach pretrial, if not pre-charging,2 the determination of who 
is a “victim” cannot be a factual determination dependent on defendant’s guilt or 
innocence. For this reason, using the term “victim” during court proceedings is 
proper, as it accurately identifies a victim’s legal role in the proceeding.

II.	 The Improper Use of Alternative 
Terms to Identify Crime Victims

Defendants and courts have voiced concern that the use of the term “victim” 
may prejudice a defendant.  For this reason, some courts suggest using terms 
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While courts have routinely upheld defendants’ 
convictions in the face of these objections,10 
courts have also sympathized with these 
arguments, noting in dicta that the term 
“victim” is best avoided.11  Significantly, while 
some courts disfavor the term, no appellate 
court has summarily barred its use in criminal 
prosecutions.  And research has revealed only 
two cases in which the reviewing court found use 
of the term “victim” so prejudicial as to warrant 
a new trial: State v. Cortes12 and Talkington v. 
State13.  

In Cortes, the judge, prosecutor, and numerous 
witnesses used the term “victim” at trial.14  The 
judge, in instructing the jury, used the term 76 
times, and indicated that it would not provide a 
curative instruction to the jury on its use of the 
term.15  The Cortes court reasoned that, in cases 
where the fact that a crime has been committed 
is contested and the defendant has objected 
to the trial court’s use of the term “victim” 
without a subsequent curative instruction, a 
court’s use of the term may constitute reversible 
error.16  Limiting its holding to the particular 
circumstances of the case, the court found 
that use of the term was reversible error as it 
may have invaded the fact-finding of the jury.  
Subsequent cases have distinguished Cortes 
based on its extraordinary facts, and rejected 
arguments that use of the term constituted 
reversible error.17  In Talkington, the sole issue 
was whether the victim consented to sexual 
intercourse; all parties agreed that sexual 
intercourse had occurred.18  The reviewing 
court, relying on the provision of the state code 
of criminal procedure that barred judges from 
commenting on the evidence, held that for the 
court to use the term “victim” when the issue is 
whether she consented to sexual intercourse, was 
reversible error.19  Notably, Talkington predates 
most of the case law dealing with the issue of 
whether the term “victim” is prejudicial, as well 
as Texas’ crime victims’ rights laws.  

IV.	 Survey of Case Law

When the use of the term “victim” is at issue, 
courts tend to distinguish cases in which it is 

such as “alleged victim” or “complainant” 
to identify those who meet the relevant 
jurisdiction’s constitutional and/or statutory 
definition of victim.3  These alternative labels are 
inappropriate as they fail to recognize a victim’s 
legal status.  Moreover, these labels are often 
legally incorrect and their use violates the right 
that many victims have under constitutional and 
state law: to be treated with fairness, dignity, and 
respect.

The use of “alleged victim” incorrectly asserts 
that victim status has not been determined.  
Similarly, “complainant” is over-broad 
and, based on the jurisdiction, often legally 
incorrect.4  More importantly, the use of these 
terms violates a victim’s right to be treated with 
fairness, dignity, and respect.  Under federal 
law, as well as almost every state victims’ right 
constitutional amendment and/or statute, a 
victim has the right to be treated with fairness, 
dignity, and respect, or some version thereof.5  
Synonyms for “alleged” include “dubious,” 
“questionable,” “suspect,” “suspicious,” and 
“so-called.”6  Referring to a victim in such a 
manner implies that the victim is not truly a 
victim, but is instead fabricating the charges.  
This connotation is a clear violation of a victim’s 
right to be treated with dignity and respect.  For 
a victim to truly be a respected participant in 
the criminal justice system, a court must allow 
use of the term “victim” in court proceedings as 
acknowledgment that the individual occupies an 
important legal role in the process. 

III.	 Common Objections to Use of the Term 
“Victim”

The most common objection to use of the term 
“victim” is that it presupposes that a crime has 
occurred.7  Since a jury or judge is charged 
with deciding the facts necessary to convict 
a criminal defendant, the argument is that the 
term’s use is premature, as the fact-finder has 
not yet determined that a crime was committed.8  
Proponents of this position also argue that, 
because the word implies that the defendant 
has harmed the victim, it biases the fact-finder, 
thereby denying the defendant a fair trial.9 
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uncontested that a crime has occurred and only 
the identity of the perpetrator is at issue, from 
those cases that involve a question of whether a 
crime occurred at all.

A.	 Identity of perpetrator at issue.

Courts have consistently found that it is 
appropriate to use the term “victim” in a 
criminal trial where the commission of a crime 
is not contested.20  In these cases, defendants’ 
objection to the term loses most, if not all, merit 
because it is clear that harm has occurred and 
there is a “factual” – as well as legal – victim.  
For this reason, courts have concluded that the 
term “victim” carries no more implication of 
defendant’s guilt than the facts of the crime, and 
have permitted its use accordingly.21  

B.	 Commission of crime contested.

Use of the term “victim” is more controversial 
in cases where the defendant is contesting 
that a crime occurred.  These cases generally 
involve sexual assault, where the defendant is 
arguing that the victim consented to the sexual 
act, or homicide, where the defendant claims 
the act at issue was committed in self-defense.22  
Defendants in such cases argue that, since the 
jury is charged with determining whether the 
victim consented, using the term “victim” denies 
the defendant a fair trial as it assumes facts 
properly left to the jury.  Reviewing courts’ 
analyses of this argument vary, depending on 
whether a witness, prosecutor, or court uses the 
term. 

1.	 Witnesses’ use of the term “victim.” 

Criminal defendants have a right under the Sixth 
Amendment of the United States Constitution to 
a have a fair and impartial jury determine their 
guilt or innocence.23  It is improper for a witness 
to give an opinion on a defendant’s guilt, as it 
invades the province of the jury and may violate 
this right.24  Courts generally agree that when 
a police officer uses the term “victim”, there is 
little risk that such use will impermissibly sway 
the jury because jurors understand that, in this 
context, “victim” is a term of art synonymous 
with “complaining witness.”25  Significantly, 
courts have found that any potential risk that 

a witness’s use of the term might affect the 
jury’s deliberations is curable with standard jury 
instructions.26 

2.	 Prosecution’s use of the term “victim.”  

Generally, a prosecutor may not express his 
or her personal opinion on a defendant’s guilt.  
Defendants often object to a prosecutor’s use 
of the term “victim”, arguing that it reflects 
the government’s belief that the defendant is 
guilty.  Specifically, they argue that the jury will 
give special weight to this opinion based on the 
prestige of the prosecutor and the fact-finding 
facilities available to the office.  However, courts 
have rejected this argument based on jurors’ 
knowledge of the criminal justice system and 
the role of prosecutors in the criminal trial.27  
Any reference by the prosecutor to a victim 
will be viewed as merely part of the state’s 
contention that, based on the state’s evidence, the 
complainant was a victim of the alleged crimes.28  

For these reasons, courts have concluded that 
it is not reasonably likely that a jury would 
interpret the prosecutor’s use of the term to 
reflect a personal belief in a defendant’s guilt.  
Even courts that have found that the prosecutor’s 
use of the term “victim” was in error have 
concluded that a standard jury instruction – that 
the comments of prosecutor are not evidence 
and should be disregarded – will remove any 
prejudice that may arise.29  

3.	 Courts’ use of the term “victim.”  

It is improper for the judge to indicate his or her 
opinion as to the weight and sufficiency of any 
evidence in the case.  When trial courts comment 
on the weight of the evidence during trial, they 
risk violating the defendant’s constitutional 
right to a fair and impartial jury.  On this basis, 
defendants argue that the court’s use of the term 
“victim” improperly conveys to the jury the 
court’s belief that a crime was committed or that 
such use constitutes commentary on the weight 
of the evidence.30 

Courts most often use the term “victim” when 
giving jury instructions.  When deciding if a 
challenged instruction prejudiced a defendant, 
reviewing courts examine whether, given the 
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entire charge, the instruction had a probable 
effect on the jury’s finding of guilt.31  Appellate 
courts have found no error when the term 
“victim” is included in the challenged instruction, 
where the trial court used standard instructions, 
as promulgated by legislature.32  Courts have 
also found the use of “victim” harmless where 
the court issued a curative or standard jury 
instruction to inform regarding the presumption 
of defendant’s innocence.33  As case law makes 
clear, curative instructions provide courts with 
a means of allowing victims to exercise their 
rights while also addressing defendants' concerns 
regarding possible prejudice.  

V.	 Conclusion

“Victim” is a legal status term.  This legal 
term of art precisely describes a victim’s 
independent status in the criminal justice system.  
Other terms, such as “alleged victim” and 
“complainant” do not.  A victim has the right 
to be treated with fairness, dignity and respect, 
and to call a legal victim something other than 
“victim” denigrates the victim’s proper role in 
the criminal justice process and violates his or 
her legal rights.  Once an individual is accused 
of a crime, he or she acquires the legal status of 
“defendant.”  Just as a jury is instructed that the 
legal status of “defendant,” cannot be viewed as 
evidence of defendant’s guilt,34 a jury can also be 
instructed that the legal status of “victim” cannot 
be viewed as evidence of defendant’s guilt.  As 
shown by the majority of the case law on the 
subject, curative instructions are a simple and 
effective way of allowing a victim to exercise 
his or her rights in the criminal proceedings 
while eliminating prejudice to the defendant.  
Concealing a victim’s legal status, or making 
the use of the term “victim” contingent on the 
defendant’s choice of defense, is an improper 
and unnecessary way to protect a defendant’s 
rights; it trivializes a victim’s role in the criminal 
proceedings and inappropriately renders victims’ 
constitutional and statutory rights dependent 
on defendants’ litigation strategy.  In order to 
fulfill the purpose of victims’ rights laws, courts 
need to permit the use of the term “victim” as 
recognition of a victim’s unique and important 
position in the criminal justice system.  

_______________
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