The Victim’s Attorney and the Media:
Rules of Professionalism
Regarding Extrajudicial Statements
With increased access to the Internet and 24-hour television, opportunities for public discourse
on court cases are ever-present. Although there may be benefits to (and sometimes a necessity
for1) attorneys’ public comments on a criminal case, attorneys’ use of publicity is subject to
restraints. These restraints are grounded in the courts’ recognition that extrajudicial statements
made by attorneys involved in court proceedings “pose a threat to the fairness of a pending
proceeding since lawyers’ statements are likely to be received as especially authoritative.”2
Recognizing the risks of extrajudicial statements, many jurisdictions have adopted ethical rules
limiting the scope of what an attorney may say about an active criminal case outside the
courtroom.3
The United States Supreme Court has held that such restrictions are constitutional so long as they
are narrowly tailored for the purpose of protecting the rights to an impartial jury and a fair trial. 4
The American Bar Association’s Model Rule of Professional Conduct 3.65 is an example of an
allowable restraint. This Rule provides that:
A lawyer who is participating or has participated in the investigation or litigation
of a matter shall not make an extrajudicial statement that the lawyer knows or
reasonably should know will be disseminated by means of public communication
and will have a substantial likelihood of materially prejudicing an adjudicative
proceeding in the matter.6
Effective advocacy for crime victims requires understanding the ethics rules, specifically
if, how and when they bind victims’ attorneys.
1. Trial Publicity Rule’s Application to Victims’ Attorneys
Under its plain language, Rule 3.6 is applicable to “[a] lawyer who is participating or has
participated in the investigation or litigation of a matter.”7 Although the ABA commentary to
the rule does not address the definition of “participation,” it is likely that the rule governs
victims’ attorneys even though they may only have a limited involvement in a proceeding. 8
Significantly, all states and the federal government have constitutional or statutory victims’
rights that grant victims certain participatory rights in a criminal case. The likelihood of its
application is heightened if the attorney has filed a notice of appearance in the case. The Model
Rule’s revisions in 1994 were intended to bring the Rule into compliance with the Supreme
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Court’s decision in Gentile v. State Bar of Nevada, and the language in Gentile is generally
applicable to speech by any attorney representing any trial participant.9
2. The Limit of Attorney Speech: Material Prejudice
The Supreme Court held in Gentile that a state may prohibit an attorney from making a statement
that the attorney knows or reasonably should know is “substantially likely to have a materially
prejudicial effect”10 on a proceeding. In determining whether an attorney would reasonably
know that a statement11 has the potential to materially prejudice a criminal proceeding, courts
look to a combination of factors, including: (1) the timing of the statement; (2) the extent of
media dissemination; and (3) the content of the statement.
First, there is no standard amount of time that must follow a statement or media appearance
before a criminal proceeding occurs to minimize or eliminate prejudice. Generally, however, the
closer in time a statement is to a proceeding the greater the likelihood of finding prejudice.12 For
example, one court found that an attorney knew or should have known that a nationally televised
interview would create a significant impact on the audience within the venire and that the impact
of the interview was maximized being “only 97 days before the scheduled trial.”13 Another court
found that a nine-month interval between the publicity and proceedings was sufficient to
dissipate any prejudice.14
Second, the more prevalent the publicity, the more likely there will be a finding of prejudice.
Courts are concerned that greater media coverage (professional and social) creates a greater risk
that a venire person will see the extrajudicial statement.15 As one court explained, with intense
media interest, even “[a] scrupulous juror who has sought actively to avoid television and news
media reports on the case may nevertheless be thwarted by a text alert or an unexpected
Tweet.”16 Prevalence of publicity is not limited to the sheer number of outlets or appearances;
where the information is disseminated is also important. For instance, a story limited to a small
local paper may be more prejudicial than a lot of publicity in a major market outside where the
venire pool is located.17
Finally, the content of a statement is significant in a prejudice analysis.18 The commentary to
Model Rule 3.6 provides a list of “subjects that are more likely than not to have a material
prejudicial effect” if introduced in an extrajudicial statement. These subjects include:






a defendant’s or witness’ character, credibility, criminal record or reputation;
a witness’ identity, or the expected testimony of a defendant or witness;
the possibility of a guilty plea;
the existence and contents of a defendant’s admission, confession or other
statement, or a defendant’s failure or refusal to make any statement;
the results of an examination, any person’s failure or refusal to submit to an
examination, or the nature or identity of evidence expected to be introduced;
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an opinion concerning the guilt or innocence of a defendant;19
information concerning likely inadmissible evidence that would, if disclosed,
create “a substantial risk of prejudicing an impartial trial”; or
the fact that a person has been charged with a crime, unless the statement also
includes an explanation that the charge is simply an accusation and that a
“defendant is presumed innocent until and unless proven guilty.”20

3. Permissible Extrajudicial Statements
Countering this list of prohibited topics that may seem at first blush appear to be allinclusive, Rule 3.6 provides an explicit list of permissible topics.21 In addition, the Rule
provides two main exemptions frequently recognized by case law that attorneys may take
advantage of in using trial publicity. They are: (1) the public record exception; and (2)
the fair reply exception.
A. Explicit List of Permissible Topics
An attorney involved in a criminal case may make extrajudicial statements concerning
the following:












the claim, offense or defense
the identity of the persons involved unless prohibited by law;
information contained in a public record;
that an investigation of the crime is occurring;
the schedule or outcome of any part of the litigation;
a request for assistance in obtaining evidence and information necessary thereto;
a warning of danger when there is reason to believe that there exists the likelihood
of substantial harm;
the accused’ identity, residence, occupation and family status;
information necessary to aid in apprehending the accused;
timing and location of arrest; and
identification of investigating and arresting officers or agencies and the length of the
investigation’s length.22

B. The Public Record Exception
An attorney may make extrajudicial statements containing information that is part of a
public record, including information released in a preliminary hearing;23 information
contained in a memorandum supporting a motion;24 and information within a probable
cause affidavit.25 The term “public record” is not defined, however, so whether the
exception encompasses information that is in the public domain (e.g., information
previously reported by the media) as well as contained in public records is unclear.26 In
addition, an attorney’s attempts to interpret the record, offer an opinion regarding the
record, or elaborate upon information in the record may move the extrajudicial statement
beyond the scope of the exception.27 If an attorney is concerned about the scope of this

© 2017 National Crime Victim Law Institute ● www.ncvli.org

Page 3 of 7

exception a safe option is to simply provide a copy of the record or direct the reporter to
the record without providing additional comment.28
C. The Fair Reply Exception
All too often victims’ attorneys will encounter information in the public sphere that paints their
clients in a negative light. Unfortunately, this often occurs in high-profile sexual assault cases
where the victim’s credibility is made central to the case and there is an attempt to destroy the
victim’s reputation in the media. In such instances, an attorney may make extrajudicial
statements that the attorney believes are necessary to counter recent adverse publicity.29 It is
important that the prior negative publicity was not initiated by the attorney or the attorney’s
client. Although the scope of this “fair reply exception” is yet to be determined, comments to the
Model Rule state that any responsive statements should be limited to information “necessary to
mitigate undue prejudice created by the statements made by others.”30
Conclusion
Being a victim’s attorney often requires navigating the public’s voracious desire for information,
the rules limiting pretrial publicity, and the need to zealously advocate for one’s client. This can
be a challenging path but once an attorney understands the scope of the ethical rules, leveraging
pretrial publicity can be an effective tool of advocacy.
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