[bookmark: _GoBack]Contract: Agreement w/ Consideration
When a private agreement conflicts with the common law, the private agreement generally prevails 
· Private parties usually have the right to adopt terms that displace or override common law rules that would otherwise govern


Consideration
Williston (Rule): There needs to be a bargain to the detriment of the promisee
· Detriment:
· Act
· Forbearance
· Must be intentional and definite
· Not out of personal convenience (Baehr v. Penn-O-Tex Oil)
· Did Promisor ever seek forbearance?
· Creation, modification or destruction of a legal relation
· Can’t give up a legal right you don’t have (Springstead)
· Return promise
· Money (Sullivan)
· The detriment/the “something” cannot be something that has already occurred 
· Can’t be a past detriment
· Aunt giving money to nephew for being a good boy = past action/detriment (Dougherty v. Salt)
· Needs to be something measurable 
· A large detriment can outweigh a slight bargain (Hamer v. Sidway)

Fuller (Reason): what are the reasons we enforce some promises and do not enforce the others
· Form: Relates to the manner in which the promise is made
· Evidentiary: concerns existence/substance of contract
· Cautionary: alerts parties to the stakes
· Channeling: whether or not it was dealt with in the correct legal medium/if they checked the right boxes or not
· Substance: Relates to the importance of the enforcement
· Private autonomy: individuals possess power to enter into contract (freedom of contract)
· Protect Promissee reliance
· Prevent Promisor unjust enrichment
· Quid pro quo/Morality

Consideration v. Gift with Condition
· Maughs v. Porter (car lottery case)

***Williston and Fuller differed in how quickly a decision maker should go searching for reasons


Freedom of contract
The parties get to make the decision
The parties get to decide the value of something
Ordinarily, the courts do not decide on the adequacy of the consideration



Mutuality (bargained promise for bargained promise)
When, in a bilateral contract (promise for promise), there is no consideration for the clear promise of A if the return promise of B is illusory. A receives no legal detriment if B is not truly bound to do something. It is commonly stated that both parties must be bound or neither is.
· Cousins fighting over property they were not entitled to (Springstead)
· Cardozo: promise can be implied (Lady Duff)


Pre-Existing Duty Doctrine
A pre-existing duty is not sufficient consideration
· Performance of a duty or the promise to render performance already required by duty does not equate consideration for a return promise 


Promissory Estoppel
Restatement (Second): A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise 

Reiteration of Requirements
1. Starts with a enforceable promise made
a. Local 1330: must be made by executives of company, not employees 
2. Promisor should reasonably expect to induce action or forbearance
a. Of a definite and substantial character
b. On the part of the promisee/third party
3. Promise does in fact induce action or forbearance
a. Wheeler: Buildings torn down to prepare for new shopping center 
4. Injustice can only be avoided by enforcement of the promise

Designed to deal with family situations/charitable contributions (Kirksey: promise of place to live = mere gratuity)
· Courts stay away from considering these scenarios as legally enforceable contracts


Comparison of Promissory Estoppel to Classic Consideration
1. Detriment need not be “bargained for”
a. But you do need inducement, or at least the expectation of reliance
2. Promissory estoppel has no application to purely executory bilateral contracts
a. Bilateral contracts – promise for promise
b. Needs to be inducement 
3. Detriment/harm drives promissory estoppel, so:
a. Courts may require more substantial harm
b. Courts may prefer reliance damages
i. Hoffman v. Red Owl Stores
ii. Aretha Franklin

Unjust Enrichment (Independent Theory)
Restatement (Third) of Restitution § 1: 
A person who is unjustly enriched at the expense of another is subject to liability in restitution 

Requirements
1. Benefit to defendant (enrichment)
a. Harder to prove with service or idea as opposed to goods or money
i. Bloomgarden/Sparks/Iverson
b. Sometimes hard to measure: 
i. Is it what it cost the Plaintiff?
ii. Is it the increase in assets of the defendant?
iii. Is it the fair market value?

2. Unjust for defendant to retain benefit without compensating the plaintiff
a. Gift Principle: Plaintiff needs to show that the benefit was conferred with an expectation of payment or at least not gratuitously
i. Was it a gift?
b. Choice Principle: Plaintiff needs to show that plaintiff was not an officious intermeddler
i. Did defendant have an opportunity to refuse
· Defendant must have an opportunity to refuse the benefit 

***If you have conferred a benefit beyond the harm you imposed by breaching, most courts would allow you to recover the difference (DeLeon)

Statute of Frauds (140)
Certain contracts, but not all, require a writing signed by the party to be charged
· Example: Contract for the sale of most realty 


Moral Obligation or Promissory Restitution (Benefit Conferred + Subsequent Promise to Pay)
1. Benefit Conferred
0. How definite is the benefit?
0. How substantial is the benefit?
0. Does the promise help to support reality, nature and extent of benefit?
0. Is the benefit proportionate to the promise made?

1. Subsequent Promise to Pay
1. How formal is the promise?
1. How much time to deliberate elapsed between the benefit and the promise?
0. More time = better, because more time for deliberation
1. Has any significant part of the promise been performed?
1. Has the promise relied on the promise?
3. Can’t be past reliance (Mills v. Wyman – stranger takes care of D’s son, then requests $$$)

Some Rationales on the Theory
1. Fuller: Promisor ought to perform because benefit bolstered by promisor’s recognition of benefit and obligation
1. Murray: Promise reduces doubt concerning reality and extent of benefit and reduces likelihood of false claims
1. Henderson: Promise shows reciprocity not benevolence


Recovery: Expectancy
Expectancy: Put plaintiff in position he/she would have been if the agreement/promise had been performed
· Forward-looking

Purpose:
· Protects buyer
· Buyer may have already planned to use the product
· Lost opportunity (Buyer may have passed up other offers in reliance)
· Protects capitalism and forward-moving economy

Ways to Calculate Damages
1. Cost of Completion: 
a. If discussed/initially taken into account, it should be awarded
b. Only allowed to recover for what it would cost to complete the same amount of work that the first contract allotted for (Thorne v. White)
c. When contract includes a restorative clause, cost of completion is awarded (Rock Island)
d. Must be able to prove actual cost/potential profit 
i. Freund (book publishing case); Warner
2. Diminished Value/Difference in Value: 
a. Compares position of plaintiff “now” and the position they wanted to be in 


Standard expectancy formula
· K price – Expenses saved or salvaged by reason of breach = Damages

Alternative expectancy formula
· Expenses neither saved nor salvaged + expected profit on K


At time of Breach (If K=10, Cost =9)
No work done: 10 (K) – 9 (Savings) = 1 damage
· 1 damage and profit
Work done: 10 (K) – 6 (Savings) = 4 damage 
· 3 done + 1 profit
All work done: 10 (K) – 0 (Savings) = 10 damage
· 9 cost + 1 profit


Efficient Breach
Posner: profit from breaching exceeds profit from fulfilling the contract
· Handicapped… v. Lukaszewski: Defendant breached for better salary/employment offer

Fuller: Criticism
· Efficient breach undermines the whole system of a contract


Expectancy: Lost Volume (UCC Rules)
Requirements
0. Customer would have been solicited
0. Sale would have occurred
0. Seller had ample supply to perform 


Only works/applies to dealers (as opposed to private sellers)
· Dealers (with multiple products) have the ability to claim a lost sale as a damage
· Can argue that they would have been able to make to sales if the buyer hadn’t backed out
· Private sellers don’t have multiple boats to sell (can’t claim that they could have made two sales if the buyer hadn’t backed out)

Expectancy: Limitations
Goal v. Reality of Expectancy (Hillman)
· Goal: to make injured parties whole
· Reality: Many limitations are placed on injured parties 
· Cannot recover for cost of litigation
· Cannot recover unforeseeable or difficult-to-prove damages (though often real and large)
· Damages are typically computed objectively 

Limitations
1. Foreseeability
a. Restatement (Second) of Contracts § 351(3)
i. Court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation
b. Foreseeability places a limit on plaintiff’s recovery of consequential damages
i. The plaintiff will not recover unless the breaching party had reason to foresee the damages as a possible result of the breach
c. Foreseeable because:
i. They occur in ordinary course
ii. Or they are the result of special circumstances that breaching party had reason to know 
d. Tacit Agreement Test (Not adopted by the UCC)
i. Recovery for consequential damages are permitted when the defendant tacitly agreed to assume the risk
ii. Requires more than knowledge, but actual agreement 
iii. More restrictive 

2. Mitigation
a. If the injured party could have limited its loss by actions expected of a reasonable person then the portion of the loss could have been prevented is not recoverable
b. Injured party does not have to accept a subsequent contract if different and inferior (Parker v. Fox)

3. Certainty
a. Restatement Second, § 352: Uncertainty as a limitation on damages
i. Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty 
b. “New Business Rule”
i. New businesses cannot recover for lost profits in breach of contract because it is speculative
ii. Courts are finding this to be unfair 

4. No Emotional Distress
a. Restatement Second § 353: Loss Due to Emotional Disturbance
i. Recovery for emotional disturbance will be excluded unless the breach also caused bodily harm or the contract or the breach is of such a kind that serious emotional disturbance was a particularly likely result

5. Other Limitations on Lost Expectancy Recovery
a. No punitive damages
b. No pre-judgement interest
i. Unless the amount is ascertained or liquidated prior to entry of judgement 
c. No attorneys’ fees
i. Courts will enforce specific contract clauses providing for recovery of attorneys’ fees to the extent that the fees are reasonable
d. No recovery for loss of reputation/goodwill
e. No expectancy in medical contexts (Sullivan v. O’Connor)
i. Doctors can seldom in good faith promise specific results (in consideration of medical uncertainties and physical/psychological variances) 

Battle Between:
Pro Defendant: “amount” of loss must be shown to a reasonable certainty
· Must prove dollar amount with reasonable certainty 
Pro Plaintiff: Prove “fact” of loss with certainty; Greater latitude allowed in proving “extent” or “degree” of loss
· Must prove fact of damage with reasonable certainty 

Court suggestions in pro-plaintiff cases:
6. Less than mathematical certainty is sufficient
7. Whatever facts permit is sufficient
8. Must at least approximate the perfect amount
9. Resolve any doubts against breaching party


Recovery: Reliance
Reliance: 
· Put the plaintiff in position he/she would have been if the agreement/promise had never been made
· Backward-Looking: Put plaintiff back in their original position 

Why plaintiff would seek reliance damages:
1. Plaintiff can’t prove expectancy with a reasonable certainty
2. Plaintiff thinks that a return to beginning would be better than what the future would have been

Types of Reliance
1. Essential (normally performing party as plaintiff)
a. Cost of plaintiff’s performance in order to get return (normally payment) should be limited by the contract price so that the plaintiff can’t shift bad contract to the defendant
3. Incidental (normally paying party as plaintiff)
a. Expenses incurred by plaintiff in anticipation of performance and wasted by breach
i. Normally limited by Hadley/foreseeability and to the extent full performance would not have prevented. 
b. Can only recover from damages which naturally flow from/are result of the act complained of
i. Chicago Coliseum Club v. Dempsey

Hypo: Restaurant Remodel Contract
Essential: Owner breaches and contractor sues for costs expended before breach
· Contract: 10; Cost of performance: 9; Work done at breach: 6

Expectancy: 10 (K) – 3 (Savings from other party’s breach) = 7 (6 spent + 1 expected profit)

If we go for reliance, it’s most likely we can’t prove that 9 would have been the cost of performance
· Seek 6 in reliance (work done in reliance of the 10)

Incidental: Contractor breaches by delay and owner seeks expenditures made getting ready for a timely opening 
Go for lost profits 
· Issue of certainty (or lack thereof)
· Contractor can show that profits wouldn’t have covered it anyways


Expectancy v. Reliance
Fuller and Perdue: The reliance interest in contract damages
Value of expectancy ordinarily exceeds the reliance interest
Essential reliance
· Performance of the agreed exchange, preparations to perform, losses involved in entering the contract itself
Incidental reliance
· Reliance follows naturally/foreseeably from the contract
Formula:
· We will not, in a suit for reimbursement for losses incurred in reliance on a contract, knowingly put the plaintiff in a better position than he would have occupied had the contract been fully performed
· Merry Gentleman, LLC. V. George & Leona Prods


Liquidated Damages Clause
Restatement Second § 356: Liquidated Damages and Penalties
Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss. (Truck Rent-A-Center v. Puritan Farms, Inc.)
· A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty. (H.J. McGrath Co. v. Wisner)

Restatements Second § 339: 
An agreement, made in advance of breach, fixing the damages therefor, is not enforceable as a contract and does not affect the damages recoverable for the breach, unless
· The amount so fixed is a reasonable forecast of just compensation for the harm that is caused by the breach, and
· The harm that is caused by the breach is one that is incapable or very difficult of accurate estimation

Policy Battle
For agreed damage clauses: Freedom of Contract
Against Clauses: Contract damages are meant to compensate for loss not to punish breaching parties

Why Liquidated Damages?
· Difficult to prove actuals
· May reduce litigation costs


Remedies for Promissory Estoppel
Preliminary Thoughts on Remedies for Promissory Estoppel
· There is no single, perfect remedy
· Sometimes Expectancy, sometimes Reliance
· Goodman, Walters
· Some decisions turn in part on whether promissory estoppel is seen as being promise-based or harm-based
· Ease of measurement is a significant factor
· Comfort level of judge with particular remedy may matter
· Nasty conduct of defendant may lead to larger damages
· Lost opportunity reliance and expectancy may merge together in some cases

Uncle/Nephew Buick Hypo
Williston: you either enforce the promise or you don’t
· Promise-based
· The promise was $1,000, the nephew should get the $1,000
· No bargain, so no consideration
· But there was induced reliance on the uncle’s promise

Coudert: Should only refund the $500
· That was the harm done in reliance on the Uncle’s promise
· Nephew only spent $500 on the Buick – only $500 harm done in reliance


Recovery: Restitution
Restore any benefit the plaintiff bestowed upon the defendant
· Backward-Looking: Put defendant back in their original position
· Make Defendant give up what they received

Restatement (Second) of Contracts § 371: Measure of Restitution Interest
If a sum of money is awarded to protect a party’s restitution interest, it may as justice requires be measured by either
1. The reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant’s position, or
1. The extent of which the other party’s property has been increased in value or his other interests advanced

Consequential: Damages experienced by the plaintiff as a consequent of the breach 

Avoid enrichment of the defendant
· Make defendant pay back the value of any benefit the plaintiff has conferred upon the defendant
· Defendant should not be unjustly enriched

Innocent plaintiff seeking restitution (P more likely to get restitution)
Once there has been a breach, plaintiff can waive/forget K and sue for restitution 
· Restitution not limited by the terms of a contract
· Can sue for reasonable value of work performed – money salvaged/payments
· (US v. Zara Contracting)
· Except where the contract has been fully performed 
· Oliver c. Campbell (P: lawyer for D’s divorce case)



Innocent plaintiff seeking restitution in a losing contract
Plaintiff is better off that the defendant breached before completion because the loss experienced would not have been as substantial had the contract actually been completed

Two theories: 
· City of Philadelphia v. Tripple
· Plaintiff can recover cost of labor/materials – payments made
· Johnson v. Bovee
· Contract price is a ceiling for restitution 
· Plaintiff can recover percentage (using K price) of the work that was done


Breaching plaintiff seeking restitution
Plaintiff who has committed an uncured material breach of K cannot recover on a contract theory
· Even though it may be unjust for the defendant to retain that benefit 
· More likely to get nothing


Hypo: Construction K
· K price: 10
· P’s cost: 30
· Anticipated Lost: 20

Expectancy:
Standard expectancy formula
· K price – Expenses saved or salvaged by reason of breach = Damages

Alternative expectancy formula
· Expenses neither saved nor salvaged + expected profit on K

If Plaintiff has done 18 of the work and defendant breaches: 
· Using Alternative Expectancy Formula: 18-20 = -2

If plaintiff has completed all of the work and defendant breaches by refusing to pay: 
· P can still only get 10
· Oliver v. Campbell

Restitution: 
Standard Restitution Formula
· Work done/Benefit to D – money salvaged/payments made 

If plaintiff has completed all work and defendant breaches
· Oliver v. Campbell
· P can get 10

If Plaintiff has done 18 of the work and defendant breaches: 
· City of Philadelphia v. Tripple
· P can get 18
· Cost of labor/materials 
· Johnson v. Bovee
· P can only get the percentage of the contract price of the work that was done
· Did 60% of the work? P can get 60% of the K price = 6

If plaintiff has completed all of the work and defendant breaches by refusing to pay
· Oliver v. Campbell: P can still only get 10

Problem 3-15
Ajax Construction agreed to construct restaurant for Hal Evans for $350,000
· Ajax spent $105,000 in preparation
· Evans repudiated contract
· Could only produce $5,000

Cost of completion: $255,000
Partial Performance increased value to land by $100,000
Hal can hire another contractor to complete work for $270,000
Settlement offer: $60,000
· Accept/decline?


Expectancy: K price – Money saved – salvaged
· 350-255-5 = 90

Restitution: work done – money salvaged
· 105-5 = 100 K
· Also: Increased value to land = 100 K


Specific Performance 
Restatement (Second) § 359: Effect of Adequacy of Damages
Specific Performance or an injunction will not be ordered if damages would be adequate to protect the expectation interest of the injured party
(If they have an adequate “remedy at law,” one is unlikely to get equitable relief/an injunction)

Restatement (Second) § 360: Factors Affecting Adequacy of Damages
In Determining whether the remedy in damages would be adequate, the following circumstances are significant
1. The difficulty of proving damages with reasonable certainty
0. IBP v. Tyson (merger case)
1. The difficulty of procuring a suitable substitute performance by means of money awarded as damages, and
1. Curtice Brothers Co. v. Catts (tomato case)
1. The likelihood that an award of damages could not be collected

UCC § 716: Buyer’s Right to Specific Performance or Replevin
Specific performance may be decreed where the goods are unique or in other proper circumstances
· The decree for specific performance may include such terms as conditions as to payment of the price, damages or other relief as the court may deem just

Note: remedial rights under a contract for the sale of land
A vendee of land is entitled to specific performance
· Land is inherently unique and thus damages cannot be an adequate remedy
· Kitchen v. Herring

Note: Defenses to and Limitations on Availability of Specific Performance 
Specific Performance is available only if the remedy at law is inadequate 
Defenses
· Unfairness
· Unfair advantage taking, non-disclosure, post-contractual unconscionability, inadequacy of consideration, mistake, misrepresentation, duress, undue influence
· Lack of Mutuality of Performance
· Indefiniteness of the Agreement
· Contract must be certain and unambiguous in its terms
· Impracticability of Performance 
· Personal Services
· Courts will not grant specific performance of a contract to provide personal services
· Unless unique service


Defenses: Overview
Overview of Defenses (boundaries of freedom of contract and private autonomy)
· Duress (& pre-existing duty)
· Overpowering
· Test (S.P. Dunham & Co. v. Kudra): Has the person complaining been constrained to do what he otherwise would not have done?
· Undue Influence
· Overpersuading
· Fraud
· Misleading
· Public Policy/Illegality
· Contract is impermissible for substantive reasons
· Unconscionability
· Combo of questionable procedures and questionable substance

Lawyer must understand the relationship between policing doctrines and the principle of freedom of contract
· Contracts are private affairs, not social institutions
· Judicial system only provides for their interpretation, not their creation
· Courts are extremely hesitant to declare contracts void as against public policy
· Contracts are the result of free bargaining
· Public policy supports peoples’ liberty of contracting


Defenses: Duress/Pre-Existing Duty (Overpowering)
Restatement (Second) § 175(1)
Party’s manifestation of assent
· Induced by
· An improper threat
· That leaves the victim with no reasonable alternative (S.P. Dunham v. Kudra – fur coats case)
· Contract is voidable by the victim

Mutual Assent: Duty to Read
If a party signs a contract that is understandable to a reasonable person, they are bound by its terms regardless of whether he or she read or understood those terms
· Signing the agreement manifests assent to the agreement 

Newell Short Version of Duress
· Necessitous circumstances
· Nasty conduct
· Crummy result

Dalzell: Duress by Economic Pressure
Contracts signed under duress lack real consent
· It would not have been given except for the unpleasant alternative

Pre-Existing Duty
There is no consideration for new promise (typically a promise of more money) if other party merely promises to do what he was already obligated to do
· Where there is an expressed and mutual rescission and a new contract implemented thereafter, there is sufficient consideration (Schwartzreich v. Bauman-Basch)
· There must be a period of time in which nobody is obligated to the other 
· Period of time between the two contracts = no pre-existing duty 
· In Schwartzreich, there was no real time between the two contracts
· The second contract was made prior to/at the same time the first contract was rescinded

Willison: Must be a period of time in which parties are contractually free of each other 
· Schwartzreich incorrectly applies Willison (not enough time between the two contracts)

***Perhaps a half-assed version of duress (per Newell)
· Potentially extremely coercive 


Defenses: Undue Influence (Overpersuading) 
Note: Undue Influence
Undue Influence
· Undue susceptibility of one party and excessive pressure placed on that party by another
· Demanding new K when in Alaska (Alaska Packers’ Assoc. v. Domenico)
· Must be a special relationship that makes the victim especially susceptible to the pressure

Characteristics of Over-Persuasion:
· Discussion of the transaction at an unusual or inappropriate time
· Consummation of the transaction in an unusual place
· Insistent demand that the business be finished at once
· Extreme emphasis on untoward consequences of delay
· Use of multiple persuaders by the dominant side against a single servient party
· Absence of third-party advisers to the servient party
· Statements that there is no time to consult financial advisers or attorneys 


Defenses: Fraud (Misrepresentation)
Restatement Second § 164: When a Misrepresentation Makes a Contract Voidable
· If a party’s manifestation of assent is induced by either
· A fraudulent misrepresentation (fraudulent = knowingly false/recklessly made)
· A material misrepresentation (material = important in general/important to the particular party)
· Bates – Plaintiff would not have bought the land/signed the K otherwise 
· A misrepresentation by the other party occurs
· Outright assertion not in accord with facts
· Holcomb (acreage case)
· Concealment is equivalent to assertion that it does not exist (concealment = action)
· Weintraub (cockroaches)
· Non-disclosure is equivalent to assertion that it does not exist
· Maker knows fact and knows or has reason to know fact will influence and other party does not known
· Not readily accessible to other party
· Recipient is justified in relying 
· Should party relying have employed a surveyor? (Holcomb)
· Contract is voidable 


Defenses: Unconscionability
Unconscionability
Matter of Law for Judge
Legal garbage can
Idea is to prevent oppression and unfair surprise

· Policy battle
· Pro-unconscionability 
· Avoids hard cases that make bad law
· Avoids setting precise standards which can be evaded by sneaky sorts
· Anti-Unconscionability
· Too much discretion to judge
· Too uncertain to plan
· Masks real problems and muddles analysis
· Often analyzed (most courts look at both)
· Procedurally 
· How quickly was the deal completed? 
· 1-2 days = too short (Ryan v. Weiner)
· Plaintiff unsophisticated/unknowing 
· Substantively 
· Gift v. Benefit (Ryan v. Weiner)

UCC § 2-302: Incorporates the unconscionability doctrine
· Makes unconscionability a defense of all sale of goods cases

Courts apply the doctrine in non-sale of goods cases as well

Unconscionability v. Public Policy 
Unconscionability: focuses on relationship between the parties and the effect of the agreement upon them
Public Policy: Requires the court to consider the impact of such arrangements on society as a whole


Defenses: Public Policy
Licensure 
If you do not have proper license to do what you contracted to do, as a matter of public policy, the contract will not be enforced 


Exculpatory Clauses
Trend is against these clauses
Generally not okay if attempt to avoid intentional or reckless conduct
When attempt is to avoid liability for negligence: 
	More Likely Okay
	Less likely okay

	Commercial deal
	Consumer deal

	Negotiated Contract
	Form Contract

	Optional Activity (sports, leisure)
· White water rafting 
(Henderson v. Quest Expeditions)
	Necessity (housing, health care)
· Apt Complex lighting (McCutcheon v. United Homes Corp.)

	Adult
	Child

	Private issue
	Public Issue



If it looks like there is a good amount of choice/negotiation involved in the contract, the clause is usually upheld due to freedom of contract 

“Any injury” language in an exculpatory clause may encompass too many exemptions (McCutcheon)
· Henderson v. Quest: Exculpatory clause only released D from liability for its negligence 


Covenants Not to Compete
Unreasonable restraints of trade are unenforceable
Covenants restrain trade if they either limit competition or restrict promisor in exercise of gainful occupation
Such restraint is unreasonable if either
· It is not ancillary to an otherwise valid transaction or relationship where promisee has interest worthy of protection to balance hardship to promisor or injury to public
OR
· Restraint is ancillary but
· Is greater than needed to protect promisee’s legitimate interest (Karpinski)
· Look to scope of activity limited, duration of restraint, geographic area of restraint
· Or promisee’s need is outweighed by hardship to promisor and likely injury to public
· Promisor cannot make a living and/or public does not have reasonable access to services 

Can only limit actions/skills that will actually compete with your actions/skills
· Oral surgeon cannot keep competing oral surgeon from performing general dentistry (Karpinski)

Covenants Not to Compete & Lawyers
· Against public policy: Clients are entitled to be represented by counsel of their own choosing 
· Dwyer v. Jung
