[bookmark: _GoBack]Spring 2017: Contracts II Outline

Offer and Acceptance
I. [bookmark: _Hlk481133471]The Offer
a. Contract Trilogy: Offer + Acceptance + Consideration
i. Must be all three
b. Restatement (Second) § 24: Offer Defined 
i. An offer is in the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it
1. Must be an unambiguous offer 
a. If ambiguous, reasonable person standard applies 
2. Offer creates the power of acceptance in the offeree → once offer is made, offeror loses control
c. 5 Factors in distinguishing offer vs. preliminary negotiations
i. Language: Does the language infer an offer/promise/commitment? 
1. “offer,” “will sell,” “promise,” v. “quote,” “asking,” “interested”
2. Eliciting bids does not mean there is an offer
a. “Asking” vs. “offering” (Courteen Seed – telegraphs for seed)
3. Most Important Factor 
ii. Proposal: Is the proposal to one person or a group? 
1. More likely an offer if one person rather than a group
2. Advertisements are typically not offers → goes to many
a. Exception: Clear + positive promise to perform → P concludes that, by acting in accordance, a K would be formed → Ad = K 
i. Kearney v. Equilon (buy 10 gal, get 1 free ski lift ticket – actually a 2-for-1)
3. Proffering of goods online is typically not an offer
a. This functions as solicitation of offers from the public → trying to get offers
b. Unless specific “offer” language is used (Kearney)
iii. Definite: How clear and definite and specific are the terms?
1. The clearer the terms → the more likely an offer
a. Where the offer is clear, definite and explicit, and leaves nothing open for negotiation, it constitutes an offer, acceptance of which will complete the K 
i. Lefkowitz v. Surplus Store: $1 fur coat, tried to impose “house rule” later on
ii. Kearney v. Equilon (buy 10 gal, get 1 free ski lift ticket – actually a 2-for-1)
iii. Tilbert v. Eagle Lock Co.: P attempts to collect husband’s life insurance; D argued no promise was made; Court: terms specific + cancelled (meaning there was something to cancel) = K
b. Offer based on financing ≠ clear/definite proposal (invitation to bargain only)
i. Ford Motor Credit Co. v. Russell (Buyer didn’t qualify for financing → sued)
2. If price, financing, closing date has been laid out→ offer
a. Offer is unsigned but has terms → argument on both sides
3. Offer must have specific terms
a. What level of care is provided when taking care of mom? 
i. Morrow v. Morrow: Ct said gift; K not in writing → No specification of worth/types of services
b. If written terms are provided, it shows an expectation of payment
iv. Response: Is the proposal in response to request for offer?
1. More likely an offer if there is ongoing conversation 
2. If there is a request for a “firm offer,” the next communication is treated as such unless stipulated otherwise
v. Context: Do the circumstances indicate application of a particular meaning to the language used?
1. Consider: Stage of negotiations, prior dealings, usage of trade
d. How to Decide Whether Offer was made
i. Look to the language exchanged in communication
1. Language is primary element in deciding Offer/Acceptance
ii. Analyze prior communications between OR and OE
iii. Would a reasonable person believe an offer has been made?
1. Unreasonable to believe that OR offers OE full estate merely for care taking (Davis)
iv. Are the terms of the offer definite?
II. Nature of Assent
a. Reasonable Person Test: 
i. Whether a reasonable person in the position of the OE/OR think that a legally binding K was formed?
1. Objective (based on objective manifestations)
2. Reasonable person = Reasonable person in the position of the Plaintiff (Embry)
ii. Judge makes the decision
1. Question law, not of fact 
iii. Gratuity: Parties must be clear that it is a contractual dealing (Morrow)
1. Going against a presumption of no K
2. Vice Versa: If commonly contractual, parties must be clear it is gratuitous
b. Objective Manifestations: Based on the words/actions of the parties (Lucy v. Zehmer)
i. Subjective intentions are not considered 
1. Even if party subjectively intended no deal → still deal
ii. If party objectively manifests those intentions → considered
1. Zehmer + wife signing agreement = objective manifestation of willingness to enter the agreement
2. What would a reasonable offeree think based on facts


III. The Acceptance
a. Voluntary act exercising the power of acceptance 
b. Offeror is the master of his offer
i. Can specify exactly what it takes in order to accept
ii. UCC § 2-206(1)(a)
1. An offer to make a K shall be construed to invite acceptance in any manner and by any medium that is reasonable in the circumstances 
a. Unless otherwise, unambiguously, indicated by language/circumstances 
iii. When an offeror has indicated the mode and means of acceptance, an acceptance in accordance with that mode or means is binding (Davis v. Jacoby – offered P inheritance before death – “let me hear from you”)
c. Acceptance must be definite and unequivocal
i. An equivocal/conditional acceptance = counteroffer
1. Williston: rejection/counteroffer terminates power to accept 
a. Offeree cannot rescind counteroffer and take original offer 
2. Counteroffer requires acceptance by original offeror before K exists 
3. OE can ask for “confirmation” request w/ acceptance
4. Exception: The condition is independent of the acceptance
a. Accepting + Saying you will send email instructions later ≠ Conditional acceptance (Bergey v. HSBC Bank USA: Acceptance not made to depend on addenda/instructions)
ii. Acceptance sent to the wrong location ≠ Acceptance 
d. Acceptance by Silence 
i. Silence ≠ acceptance 
ii. A mental determination, not indicated by speech/actions is not a binding acceptance
1. Even when one starts work to their detriment (White v. Corlies – construction K)
a. No indication/communication to offeror = no acceptance  
b. Maybe unjust enrichment/reliance argument for work done/materials purchased 
iii. Failure to reject an offer ≠ acceptance
1. Ducommun v. Johnson (Real Estate Agent argued failure to respond = assent to terms of sale)
2. Person must have reasonable opportunity to reject
iv. Exceptions (Restatement § 69)
1. Offeree takes benefit of offered services w/ reason to know they were offered with expectation of compensation
2. Offeror has stated/given offeree reason to understand that assent may be manifested by silence or inaction (and offeree remains silent/inactive with intent to accept)
3. When previous dealings would make it reasonable to require offeree to notify offeror if there is no intent to accept 




IV. Termination of Offers (Restatement § 36)
a. Offeree rejects
b. Offeree makes a counteroffer (without indication that original offer is still being considered)
c. Lapse of specified time or reasonable time
i. Lesson from Caldwell: Be specific
1. Put an actual date when offer expires, not that offer expires in 8 days
2. Mail: Where a person uses the post to make an offer, the offer is made when it is received, not when it is posted 
3. Time doesn’t start tolling until offeree has opportunity to acknowledge the offer 
ii. If no time specified: lapse of reasonable time
1. Commodities/Commercial Transactions: reasonable time = matter of law
a. Take it now or leave it/End of conversation (Akers v. J.B. Sedberry, Inc.)
2. Other Circumstances: matter of fact 
a. Depends on: nature of K; Relationship of parties; Trade usages
iii. Continued Consideration
1. If offeree wants more time to consider, they must objectively manifest that they are still considering (clear words/conduct)
a. Gives Offeror time/opportunity to revoke 
2. If no objective manifestation of continued consideration → offer revoked 
d. Offeror revokes
i. Direct revocation: “I revoke”
1. A fixed time limit does not prevent offeror from revoking before the time limit has expired
a. Dickinson v. Dodds
ii. Indirect revocation: Actions indicate offer is no longer open/available 
1. Facts + circumstances reasonably end the offer
a. Finding out from 3rd party = enough (Dickinson)
2. Manifestation of an intent not to enter into proposed K (R § 42)
3. Revocation must be received before OE’s power of acceptance is terminated (R § 42(1))
e. Offeror/Offeree dies or is incapacitated
i. Death will terminate an offer, but not a contract 
1. Davis v. Jacoby: D argued offer revoked by Mr. Whitehead’s death before P performed; Court: K was bilateral (not unilateral), so promise for promise was enough 


V. Bargaining at a Distance
a. Mailbox Rule: Acceptance upon dispatch; Everything else (counteroffer/revocation) effective on receipt 
i. OR is still master of his offer and can specify terms of acceptance
ii. Revocation of an offer is not effective until received by offeree 
1. Mail: Received by offeree = in offeree’s possession
a. Do not have to wait for acknowledgement
2. Other delivery method: Received by offeree = acknowledgement 
b. Example
i. If offeree sends counteroffer via mail → contacts via phone to revoke = offer still valid
1. Revocation of counter offer wins the race b/c arrived before counteroffer did


VI. Options/Unilateral K
a. Options guarantee that offeree will be able to accept offer
i. Specified purchasing period 
ii. During the specified time period → offer is irrevocable 
b. Considered an important transactional tool
i. Courts will usually enforce options 
ii. Elements: Restatement § 87(1)
1. Must be in writing and signed by the parties
2. Must be reasonable consideration 
a. $0.25 for K ≠ reasonable consideration (Marsh v. Lott)
b. Gross disproportion between payment and value = no bargain → no consideration
i. Form v. Substance battle (form = enforce; substance = don’t enforce)
3. Must purport an exchange within a reasonable time
a. UCC § 2-205: If no time specified → Reasonable time (but can’t > 3 months)
iii. Restatement § 87(2)
1. Reasonable expectation to induce action + Inducement of action = binding option K 
a. When submitting construction bid, offeror should reasonably expect bid to induce action/forbearance of a substantial character (Drennan v. Star Paving)
b. Brackenbury v. Hodgkin: Mom gives property away if kids take care of her; Kids move in and start to work = binding
c. Part Performance (R § 45)
i. Where written acceptance not required, acceptance can be created through part performance/tender
1. Moving into D’s residence to start/continue performance = acceptance
a. Brackenbury v. Hodgkin: Mom gives property away if kids take care of her 
ii. Often can’t revoke once performance has begun (Brackenbury)
1. Would turn a unilateral K into a bilateral K 
iii. Restatement (First) v. Restatement (Second) – Wormser 

d. Bilateral v. Unilateral
i. Bilateral: promise for promise 
ii. Unilateral
1. Promise for an act (Ex: reward for lost pet)
2. Offer of reward
3. Must be accepted by performance, not a promise to perform 
a. Until moment of performance, offeror can revoke (Patterson v. Pattberg)
i. Even when offeree approaches offeror w/ intent to perform
ii. Dissent: “I have come to pay mortgage” + money in hand + intent = enough
iii. Problem w/ Majority: Gives offeror power of acceptance (should be offeree)
iii. Bilateral v. Unilateral
1. When in doubt, assume bilateral (Davis v. Jacoby – Mr. Whitehead)
2. Willison and Restatement agree: Bilateral protects/binds both parties 


VII. Contract Formation in the Form Contract Setting: UCC 2-207
a. Purpose
i. Economically Efficient: 
1. Allows merchants to use form K instead of paying for a lawyer-negotiated K each time 
ii. Drafters dissatisfied with common law "mirror image rule”
1. Mirror Image Rule: Offer must be accepted without any modifications allowed
a. Favored sellers > buyers
b. Application meant some Ks were never formed – inconsistent with intent of the parties 
iii. Drafters dissatisfied with common low “last shot” doctrine
1. Last Shot Doctrine: Last document sent determines the terms of the K 
a. Favors sellers over buyers (buyers send first form, sellers send second)
iv. 2-207(1): eliminate mirror image → purported acceptance is valid even if additional/different terms 
v. 2-207(2): Determine the status of additional or different terms
1. Prevent the last form from determining the terms of the k (“last shot doctrine”)
vi. 2-207(3): No K but conduct as if → parties conduct governs
1. K is formed on agreeing terms + terms implied by law
a. Example: warranty of merchantability

b. Overview
i. 2-207 does not mention the need for an offer, but assumes that one has been made 
ii. Burden of proof is on the party seeking the terms’ exclusion (Gottlieb v. Alps)
Must establish
1. The term is surprising
a. Whether, under the circumstances, a reasonable merchant would have consented to the additional term? 
2. Surprise → hardship
a. Would the term impose substantial economic hardship on the non-assenting party? 
iii. 2-207(1)
1. Definite + seasonable expression → reasonable time = acceptance 
Regardless of additional/different terms (exception: different price/quantity)
Unless made conditional on those terms 
2. Offer + Acceptance not valid if:
a. Expression of acceptance that is really a counteroffer 
b. Acceptance is expressly conditional
i. Minority Rule: Material Alteration = condition
1. Problematic – brings back Mirror Image rule
ii. Majority Rule: Material Alteration + Clear and Express Conditional Language= conditional acceptance 
1. Language must be clear and express 
iii. If terms conditional, seller should not ship until acceptance received
iv. Conditional acceptance = counteroffer 
v. If there is a condition → must show it is critical/important
3. Oral agreement followed by written confirmation = K formed under 2-207(1)
a. Must reflect oral agreement (if additional/different terms, move on to (2))
b. Once an oral agreement has been made, not possible to have conditional acceptance
i. Whether the parties have entered into an oral agreement is a question of fact  
iv. 2-207(2)
1. Different: contradicts/qualifies express term of the offer
a. If K is not between merchants → different terms are not part of the agreement
b. Three Approaches
i. Different terms do not become part of agreement
1. Language of the section only applies to additional terms
ii. Different terms are subject to same analysis as “additional” terms 
1. Relies on Comment 3 which says 2-207(2) applies to “additional or different terms”
2. The Result: Different terms would likely not become a part of the agreement anyways because different = material alteration 
iii. Knock Out Rule: Different terms cancel each other out 
1. K consists of terms on with Offer + Acceptance agree + Implied terms as a matter of law (Ex: implied warranties of quality)
2. Additional: Adds to the terms of the offer or oral agreement 
a. Terms that are added to the K in which the other party is silent on 
b. If K is not between merchants → additional terms are not part of the agreement
i. UCC § 2-104: Person with familiarity w/ business practices → merchant
1. Implied merchant for the sake of 2-207
2. Use of form K → indication of merchant 
c. Between merchants → additional terms are a part of the agreement
i. Unless:
(a): express language limiting acceptance to terms of the offer
Stemcor v. Trident – S added arbitration requirement; T had expressly limited acceptance to terms of offer; S loses 
(b): additional terms materially alter the agreement
Ex: Disclaimer of warranties (Step-Saver Data); surprise of hardship (Gottlieb v Alps)
(c): notification of objection to additional terms
ii. Exceptions make it so additional terms are not included (Do not terminate the deal itself)
d. Acceptance of the goods = acceptance of the additional terms
i. Sales acknowledgement adds terms + buyer accepts
ii. Purchase order adds terms + seller ships goods 
3. Material Alteration Examples – Comment 4
a. Clause negating warranty
b. Clause requiring 90%/100% of deliveries when usage of trade allows more leeway
c. Clause giving seller the power to cancel K if buyer fails to meet any of the invoices
d. Clause that requires complaints to be made in a short time 
v. 2-207(3)
1. Conduct = enough to establish a K
a. Deals with cases in which examination of documents indicate no formation of K, but parties have acted like a K was formed 
b. Writings do not establish K → actions do 
2. Courts: action speak louder than words 
3. Result: K = terms on which documents agree + implied in law terms (warranties/remedies)




VIII. UCC 2-207: Contract Formation Routes
a. Route A: Definite and Seasonable expression of acceptance = K
i. Regardless of additional/different terms (unless conditional on those terms)
ii. Some courts have applied knock-out rule here → contentious 
iii. If the only differences are in the fine print, there is D/S expression of acceptance
1. Stemcor v. Trident
b. Route A1: Oral agreement + Written confirmation = K
i. Regardless of additional terms (unless made conditional on those terms)
ii. Phone conversation/oral agreement → Written confirmation
1. Disclaimer of warranties not mentioned in phone conversation = material alteration 
(Step-Saver Data v. Wyse Tech.)
c. Route B: Acceptance made conditional on assent to additional/different terms
i. Read very narrowly – must use explicit, unambiguous language
1. Language: “Our acceptance is expressly conditional on assent to the additional terms” 
2. Shouldn’t ship goods/perform until you get assent to change in terms 
ii. Most often applies to seller (buyer almost always sends 1st form)
iii. Two-Steps
1. Was express language used?
a. If not expressly conditional → Route A
2. Did the other party assent before performance? 
a. If goods were sent without waiting → Route C
d. Route C: Contract exists where conduct by both parties recognizes its existence 
i. Used when Routes A, A1 or B fail
1. There was no definite and seasonable offer
2. No written confirmation 
3. No verbal assent received to the express condition
ii. Terms of the K = the writings that do agree with each other 
1. Implied warranties from the UCC are added




IX. Battle of the Forms Inquiry
a. Battle of the Forms Inquiry
i. Is there an offer?
ii. Is there acceptance?
1. Definite and Seasonable without conditional language? → Route A
2. Oral w/ Written confirmation? → Route A1
3. No, but parties acted like it anyways? → Route C
iii. Is there conditional language?
1. Expressly conditional? → Route B
iv. Does 2-207(2) limit the additional/different terms?
1. Express language limiting acceptance to the terms of the agreement? → K/O
2. Terms materially alter the agreement? → K/O
3. Notification of objection to additional terms? → K/O


X. Statute of Frauds
a. Written Requirement
i. Applies to certain real estate agreements/wills
ii. Makes agreement voidable, but not void (must attack it)
iii. Electronic signatures are sufficient 
b. Purpose
i. Prevent Fraud
ii. Serves evidentiary function
iii. Cautionary effect – promotes reflection by the parties 
iv. Easy way to distinguish between enforceable and unenforceable contracts 
c. The Statute is generally disfavored and narrowly construed 
d. Key Terminology
i. “Within the statute” 
1. SoF applies → Written memo required
ii. “Taken out of the statute”
1.  SoF exception applies → no need for written memo
2. Exceptions: (1) Leading object exception (2) Part Performance exception
iii. “Requirements of the Statue are Satisfied”
1. Sufficient signed writing
2. Can be pieced together strategically/precariously 
e. Contracts within the statute 
i. Suretyship: A promise made to guarantee the debt, default or miscarriage of another
1. Agreement to stand behind the principle debtor (Mom promises bank she’ll pay if you don’t)
2. Main Purpose/Leading Object Rule: Who is getting the benefit? 
ii. Agreement upon consideration of marriage
1. Agreement to adopt kids
iii. Executory Contracts involving the creation/transfer of interests in land
1. Courts are typically looking for a detailed contract 
iv. Any agreement not to be performed within one year from the date of formation 
1. Applies to contracts generally (not subject-specific_
2. If it is possible that the K can be completed in less than one year → no SOF requirement 
v. Contracts for the sale of goods of $500 or more (UCC § 2-201)
1. Outdated provision
vi. Agreement authorizing or employing real state agents/brokers 
f. Satisfying the Statute
i. Restatement § 131: A K within the SOF is enforceable if 
1. In writing
2. Signed by/on behalf of party to be charged
3. Reasonably identify subject matter of K
4. Indicate a K w/ respect to subject matter has been made between parties
5. State essential terms with reasonable certainty 
ii. Can be satisfied by multiple documents crossed referenced together 
1. CT’s will connect two forms to satisfy statute
2. Ex: If have signature on purchase order → satisfies the SoF requirement for K as a whole
iii. Courts may ignore SOF when doing so in order to implement the true polices behind it
1. Employee moves to HI based on oral employment agreement (McIntosh v. Murphy)
g. Remedies
i. Estoppel to plead statute looks a lot like promissory estoppel 
ii. Restatement § 139
1. Reasonable expectation of inducement + inducement of action/forbearance → enforcement (despite SOF) if injustice can only be avoided by enforcement 
h. Intent of Parties
i. If there is a discrepancy in writing, CT’s try to determine original intent of the parties
ii. Can combine different forms of writing to display parties intention
i. Leading Object/Main Purpose Rule
i. Restatement § 84
1. If surety has personal benefit → Agreement is taken out of the statute (No SOF requirement)
a. Lawyer promises to pay for sinking company but creditor gets no writing → doesn’t need writing b/c lawyer is principle investor in business (Howard v. Holmdel)
i. LO/MP Applies: Promise is out of self interest
ii. Williston
1. Original-Collateral Promise: Where LO/MP of promisor is to become surety for another’s debt, promise is controlled by SOF
2. Credit Test: Where principal purpose of promise is to promote some interest personal to the promisor, then promise is not controlled by the SOF
iii. Test: Would ∆ have made promise if he had no self-interested motivation? 
1. If no → main purpose applies: No SOF required / taken out of the statute
2. If yes → true surety and SOF is required / within the statute 
iv. How far does main purpose rule apply?
1. Lawyer gets unpaid attorney fees + owns share of company = self interested main purpose


XI. Parol Evidence 
a. Parol Evidence Rule / Rule of Integration  (x = the writing)
i. If X is the K, then X is the K
ii. Evidence that contradicts or adds to X is irrelevant and inadmissible 
b. Judge decides whether to admit the extrinsic evidence 
c. At issue when 
i. Suit on K
ii. There is a writing, that purports to be the K, admitted into evidence
iii. One of the parties relies/relied on that writing
iv. The other party wishes to present evidence that BEFORE the writing was executed, the parties agreed to matters not in the writing
v. Party relying raises PER by preliminary motion on objection to testimony  
d. PER Purpose and Fraud
i. PER protects the integrity of written contracts by making their terms the Exclusive Evidence of the parties’ agreement
ii. Exception: When the agreement is fraudulent
1. Evidence to prove that the instrument is void/voidable for mistake, fraud, duress, undue influence, illegality, alteration, lack of consideration, or another invalidating cause → admissible 
a. Riverisland Cold Storage v. Fresno-Madera Production Credit Assn. – New loan agreement had 8 pieces of property as collateral instead of 2 (discrepancy between K and oral agreement) 
e. Four Tests
i. Four Corners/Appearance: Most Pro-Writing 
1. Judge looks at the writing → Does it look complete? 
a. If yes → extrinsic evidence is not admitted 
2. Narrowest approach
3. In the absence of fraud, duress or mutual mistake, all extrinsic evidence must be excluded if the parties have reduced their agreement to an integrated writing 
4. All negotiations/understandings of the K are merged once the K is put into writing
a. Baker v. Bailey: water use agreement; Language = clear (not for subsequent purchaser)
ii. Restatement § 240: Pro-writing
1. Does the K look complete?
a. If writing looks complete → K presumed
2. Exception: Can party prove that the evidence would be naturally/normally stated separately?
a. If yes → extrinsic evidence admissible 
b. Factors: 
i. How much time did the parties have to draft the K? 
ii. Did the parties have lawyers to help them draft? 
iii. What would a reasonable person in their position do? 
iv. Was it a form K with nowhere/no way to make additions? 
3. Extrinsic evidence allowed even if it means allowing extremely influential testimony
a. Masterson v. Sine – D wanted to keep the ranch in the family – not in the K; Testimony allowed anyways because it related to intent of the parties at time K drafted
b. Argument: family bond/understanding → Didn’t need it in the K 
4. Removal of an ice house on another piece of property should be included in real estate agreement (Mitchill v. Lath)
a. Dissent: removal of an icehouse on a separate piece of land could not be expected to be included in the K 
iii. UCC § 2-202 (Comment 3): Pro-Extrinsic 
1. Presume the writing is not complete 
2. Can party seeking exclusion convince the court that the extrinsic evidence would certainly have been included? 
a. If reasonable to expect evidence would/should have been included → Exclude
b. Comment #2: You can use course of dealing/usages of trade/course of performance to explain or supplement the terms of a K (assume they were taken for granted in drafting)
i. Use to: 1) Ascertain meaning of agreement, 2) Give particular meaning to specific terms, 3) Supplement/Qualify terms, 4) Explain the agreement 
iv. Corbin: Most Pro-Extrinsic
1. Admit Extrinsic Evidence so long as there’s credible evidence that 
a. EE is valid / part of the bargain
b. No into to erase/integrate EE into the writing / Subsequent writings do not override EE
2. Policy argument: We trust the discretion of Judges → Let the judge make the determination 
f. Policy Battle
i. Williston: Pro-Writing 
1. Parties are responsible to read, draft and understand 
2. Writings → evidence, efficiency 
3. Virtue of certainty: Writing limits disputes – known to all 
4. Juries are unduly emotional and sympathetic to underdogs/sad stories 
5. Blind Adherence might lead to some injustice by denying admission of EE, but that injustice is acceptable compared to the hardship of allowing the EE
ii. Corbin: Pro-Extrinsic
1. Parties are often overwhelmed by unbalanced bargaining power/complexity
2. It’s hard to say everything you want to say perfectly
a. Especially if created by unsophisticated parties 
3. Fluidity → Deals often come together over time 
4. Juries are capable of truth finding
5. Traynor: Impossible to capture all dealings into a written format 
  

XII. PER and Ambiguity 
a. PER v. Ambiguity Exception
i. PER goes to what the contract is
ii. Ambiguity Exception: Once we know what we’re talking about → What does it mean? → Can we introduce Extrinsic Evidence to help discern the meaning of terms?
1. When K is unambiguous, must give effect to the objective intention of the parties as is express/apparent in the written agreement 
a. Gold Kist v. Carr: 1st K gave exclusive right to P, 2nd one didn’t; Ct follows K #2
b. Four Ambiguity Tests
i. Plain Meaning
1. Is there patent/facial ambiguity?
a. No → Evidence Excluded 
2. A written agreement that is complete, clear and unambiguous on its face must be enforced according to the plain meaning of its terms
a. Greenfield v. Philles Records, Inc. 
b. Look to plain language of K (Gold Kist v. Carr)
3. Williston:
a. K must appear, on its face, to be incomplete in order to permit EE
ii. Mansfield and Eskimo Pie
1. Judge agrees with Plain Meaning rule, but will allow parties to prove latent/hidden ambiguities
a. Parties can offer evidence of circumstances, common usage and customs to determine the meaning attributed to the K (Eskimo Pie – “non-exclusive” debate)
2. Parties can only produce objective evidence, not self-serving testimony 
iii. Pacific Gas
1. Preliminary battle with the Judge 
a. Court considers all evidence (objective and self-serving)
b. Places itself in the same situation as the parties at the time the K was made
c. Decides if language was ambiguous or not  
2. The meaning of a writing can only be found by interpretation in the light of all the circumstances that reveal the sense in which the writer used the words 
iv. Corbin
1. Give any and all evidence to the Jury 
2. Doesn’t like ambiguity tests: “It can never be determined by mere interpretation of the words of a writing whether it is an integration or final/complete expression of anything”


XIII. Principles of Interpretation: Resolving Ambiguities
a. UCC § 2-202: You can use course of dealing, usage of trade and course of performance to explain/supplement the terms of the agreement
i. Cannot contradict the writing 
ii. Can also use additional terms unless the court finds that the writing was intended to be complete 
iii. Comment #2: Assumption that these things were taken for granted when K was drafted 
b. Purpose of Interpretational Tools
i. Ascertain meaning of the agreement
ii. Give particular meaning to specific terms
iii. Supplement/Qualify terms
iv. Explain the agreement 
c. Hierarchy of Interpretation Tools (Set out in UCC § 1-303)
i. Express Terms of the K
1. UCC § 1-303
2. Actual terms that are designated in the K
3. Terms are to be construed against drafter
a. They are the party that wrote the terms
b. If K terms are silent on issue → goes against drafter
4. Test: Are express terms contradictory to Extrinsic Evidence? 
a. If so → Do not admit EE
b. If Not → EE can be admitted
ii. Course of Performance
1. UCC §§ 2-208, 1-303
2. Relates to the K at hand and present dealings
3. Consider how many interactions parties have had with each other under existing K 
iii. Course of Dealings
1. UCC § 1-303
2. Relates to previous conduct / previous contracts 
3. How has this issue been handled in previous K’s? 
iv. Usage of Trade
1. UCC § 1-303
2. Industry Custom → (1) Locality (2) Other trades within industry (Nanakuli)
a. Locality: Industry custom of the surrounding area
b. Other trades: Other practices within an industry
3. Any practice/method of dealing having such regularity as to justify an expectation that it will be observed with respect to the transaction in question
a. Doesn’t need to be usage practiced by members of the party’s own trade/vocation IF it is so commonly practiced in a locality that a party should be aware of it 


XIV. Gap Fillers
a. UCC 2-204: Even if one or more terms are left open by K → K does not fail for indefiniteness if parties intended to make K AND there is a reasonable certain basis for giving an appropriate remedy
i. Did the parties intend for a deal?
ii. Is there enough information to provide a remedy?
b. Must be enough information to provide a reasonable remedy
i. If not enough information to provide remedy → K is unenforceable 
ii. If crucial term left out → K is unenforceable
1. Haslund v. SPG: SPG didn’t give P promised equity
2. Example: K price → very central 
c. Why Gaps
i. Absence of Expectation
1. Did not foresee/expect
2. Stupidity
ii. Farnsworth: Understatement of expectation/Saw problem but chose not to deal with it
1. Thought it was unlikely to occur
2. Thought it would be really hard to agree and/or draft
3. Decided to pass the buck
a. To parties in the future with better information
b. To parties in the future who would have to take the heat 
d. Resolving Gaps
i. Windfall v. Forfeiture – look to equitably/fair remedies 
ii. Order of Priority (UCC § 1-303)
1. Express Terms
2. Course of Performance
3. Course of Dealing
4. Usage of Trade (introduce expert testimony) 
e. Intent of Parties
i. Did parties contemplate the gap
1. If gap was contemplated → more likely the CT will be able to fill the gap
2. If gap was never contemplated → CT cannot award remedy
ii. CT can only interpret so far → only supposed to interpret the K rather than make the K
f. UCC Gap Fillers
i. Method of Payment: If K is silent on method of payment → Payment is due upon delivery
ii. UCC provides a number of default gap fillers for sale of goods


XV. Good Faith
a. Shapes the content of duty to perform 
i. Permeates many situations
ii. Acts as a catch-all category to deal with an assortment of bad behavior
1. Whistleblowing; Harassment; Short-Changing; Etc. 
b. Restatement § 205: Comment (a) - Good Faith 
i. Faithfulness to an agreed common purpose and consistency with the justified expectations of the other party
1. Faithfulness to the spirit of the agreement
c. Good Faith as an Excluder
i. A tool of interpretation that looks not at what a party agreed to do, but rather what the party agreed not to do
ii. More of an excluder of bad faith than an includer of good faith 
d. Interpretation
i. Courts imply limitations on the literal words in the contract
1. Scalia in Tymshare: Where what is at issue is the retroactive reduction or elimination of a central compensatory element of the contract, a large part of the quid pro quo that induced one part’s assent, it is simply not likely that the parties had in mind a power quite as absolute as appellant suggests 
e. UCC § 1-304: Good Faith applies to all UCC transactions 
i. Implied Covenant of Good Faith and Fair Dealing
1. Implied in contracts terminable at will 
a. Fortune v. National Cash Register Co. – Fortune fired before supposed to receive large commission
ii. Actionable duty of good faith requires special relationship (?) – City of Midland v. O’Bryant
f. Good Faith in an Output Context
i. Output K (Manufacturing Output): Buyer agrees to buy all/some portion of seller’s output
1. UCC requires “best efforts” to supply (Implied Covenant)
ii. Is there a cancellation provision in output K
1. Option that allows supplier to cancel in a certain time frame
2. If cancellation clause → can not cancel output at-will
a. Otherwise cancellation clause is uses


XVI. Condition Precedent
a. Defined: Duty of a party is contingent upon the occurrence of an uncertain event so that if the event does not occur (or is not excused) →  duty is not activated and thus cannot be breached by nonperformance
i. Stipulation of one party to perform before the other must pay (or vice versa)
ii. A party is discharged from their duty when it is too late for the condition to occur
iii. Must be expressly stated or implied in the K 
b. Can make specifications regarding quality of performance and order of performance  
i. A party is discharged from their duty when it is too late for the condition to occur 
c. Drafting Considerations 
i. “Condition” / “Condition Precedent” → not required to form a condition precedent
ii. “Warranty” / “subject to” used to manifest the same intent 
iii. Best to be explicit:  “duty of the purchaser/seller was expressly conditional upon” 
d. Condition v. Promise
i. When it is doubtful whether words create a promise or a condition precedent, they will be construed as creating a promise (Howard)
1. Presumption = promise 
ii. Condition: 
1. A qualification on a promise
2. Corbin: The occurrence of a condition creates a duty 
3. Non-occurrence of a condition = no duty → no COA
iii. Promise
1. An affirmative, absolute duty to perform
2. Corbin: Fulfillment of a promise discharges a duty
3. Non-fulfillment of a promise = breach of K 
e. Three Basic Types of Conditions
i. Express: 
1. Written terms expressly provide that the duty is conditioned 
2. Ex:  Buyer’s duty to close sale expressly conditional on a particular loan 
3. Drafting: Label section conditions
a. If conditions section → Must be all conditions in condition section
4. State the reason for the condition in the K 
a. Ensure enforceability by showing valid reasoning
b. CT will adhere more closely w/ valid reason
5. Express conditions will raise the price of K b/c performing party must meet or gets nothing
ii. Implied in fact: 
1. No express provision, but the facts compel conclusion that the duty is contingent 
2. Consider
a. Merchantability of item → implied to use
b. Purpose of service/item → purpose of obtaining
c. Practicality → Deal cannot occur until condition met
d. Ex: Duty of seller to deliver doesn’t mature until buyer tells seller where to deliver goods
iii. Constructive/Implied in Law: 
1. Justice + Good Sense + Probable intent = condition 
2. Example: Substantial performance of work in order to trigger duty to pay
a. Where party needs to see performance before payment
3. Usage of trade will be used to measure
f. Policy Battle: Forfeiture/Windfall vs. Freedom of K
i. Freedom of K
1. Parties should be able to make their own terms
ii. Forfeiture/Windfall
1. Party gets to retain services/good w/o having to pay for them
2. If the condition is relatively insignificant → Not enforceable when windfall 
3. If cost of completion is disproportionate to diminished value → CT’s are wary of granting 
iii. Avoiding Windfall Risk
1. Performing party should set up system of quality control that involves other party approval
a. Creates Estoppel excuse → party relied on approval to continue
2. Having alternatives that ameliorate disaster → provides other alternatives than all or nothing
a. Floor loan and ceiling loan
g. Reasons for Conditions 
i. Risk Allocation
1. Mitigate risk of other party defaulting
2. Require other party to do something before you have to pay/perform
ii. Quality Control
1. Do not want to pay for work that is not up to snuff
2. Condition that expert certificate is required for acceptance
iii. Use Conditions to Coerce performance
1. Ins. Co. duty to pay for a loss is conditioned on insured making timely premium payments
a. More effective than a promise → gives a consequence to inaction
b. If no premium payments → Ins. Co. never had duty to pay
h. Enforcing Conditions: Factors 
i. Balance windfall against the Freedom of K
1. How important is the condition to the K as a whole?
2. How much windfall will result if the condition is adhered to?
ii. How easy is it for breaching party to get restitution?
1. If easy, then court will likely be more harsh on breaching party
iii. The larger the potential windfall due to adherence to the condition → the less likely the condition will be enforced
1. If not enforced, the non-breaching party is awarded diminished value in damages
2. If little-to-no windfall → condition likely to be enforced
3. If there is a built in-floor/Ceiling to mitigate forfeiture → More likely to enforce 
i. Literal Performance v. Substantial Performance
i. Literal Performance: Complete performance as stipulated in the K
ii. Substantial performance
1. R § 37: Comment d
a. If there is a CP, there is no mitigating standard of substantiality applicable to the non-occurrence of that event
b. If there is a CP in the agreement, substantial performance is not sufficient 
2. Exception: Construction Contracts
a. Substantial performance is adequate to entitle the party to recovery
b. Damages: Difference in value 
c. Policy: Prevent unjust enrichment/inequity 


XVII. Express Conditions re Satisfaction
a. Three Satisfaction Tests
i. Mere Expression of Dissatisfaction
1. Most likely to be used when one party is offering their services
a. Used to be called a Reverse Unilateral Promise (Performance seeking a promise)
b. No Contract → If you like it, then we’ll have a deal
c. Nature of performance lends to subjective standard 
2. Problem:
a. Lack of mutuality – Gives one party a free way out
b. Illusory problem – arbitrary 
c. Huge forfeiture for one party 
3. Forman v. Benson Dissent: All they should have to say is that they don’t like it and that’s it
ii. Honest, Good Faith Dissatisfaction
1. Most likely to be used when clause is in the K for the specific benefit/inducement of one party
a. Artistic opinion; Feelings/taste/judgement  
b. Writing/Intent states subjective standard
2. Problem:
a. Proving bad faith
b. If no proof of bad faith, courts look to whether there is a huge forfeiture 
3. Forman v. Benson Majority: Stresses fact that D was a bad actor – attempted to raise price before he arbitrarily decided not to sell/provide loan to P (even though she had satisfactory credit)
iii. Reasonable Dissatisfaction 
1. Objective Standard (preferred)
2. Should be used for financial/mechanical/fitness purposes
3. Where the K calls for satisfaction as to commercial value/quality/sufficiency which can be evaluated objectively, the standard of a reasonable person should be used (Weisz Trucking Co.)
4. Problem:
a. Freedom of K 
b. If no proof of bad faith, courts look to whether there is a huge forfeiture 
5. Forman v. Benson Trial Court: D’s rejection of the sale was arbitrary/unreasonable – P met the credit requirements that D stipulated 
XVIII. Conditions: Excuses and Avoidance
a. Modification with consideration
i. A specific condition that a party does not like → Party pays off the other in order for waiver of condition
1. Example: Raise Price/Larger Down Payment/Higher interest rate in order to mitigate the risk 
ii. Must be some consideration given to modify the condition 
1. Party gives up condition by accepting money
iii. UCC 2-209: Can modify agreements w/o consideration in Good Faith
1. Under common law → run into pre-existing duty issues

b. Express Waiver of Immaterial
i. Party tells other party expressly not to worry about condition
1. Ex: Ins. Co. says “don’t worry about the proof of loss”
ii. If it’s immaterial, then it doesn’t really matter to the K
1. Corbin: You can’t waive something that is material without consideration/reliance 
iii. Actions can constitute express waiver

c. Estoppel with Reliance
i. Party is within the time period → could take action to meet required condition but Other party states condition is waived + party reasonably relies
1. Ex: Party had time to file claim but didn’t b/c of actions/statements of ∆ (Connecticut Fire)
ii. Party would have otherwise satisfied the condition but relied on promise that condition was waived

d. Election/Implied Waiver
i. Failure to act as if condition mattered + Proceeding with K even though condition not satisfied
1. Ex: Loan company allows payments to come in late and doesn’t protest
2. Potentially problematic in a large company where multiple people working on same claim
ii. UCC 2-209: Party can retract implied waiver by expressly stating condition is important and must be met

e. Interpretation as Satisfied
i. Whatever was done is interpreted to satisfy the condition
1. Ex: insured fills out inventory form → counts as proof of loss
ii. Performance was close enough to satisfy
iii. Construe the form against the drafter → Results in interpreting what was done as satisfying the condition
1. Time to report loss to Ins. Co. doesn’t begin until important facts are known.

f. Prevention/Hindrance
i. Did one party make it hard/difficult for the other party to meet condition
1. Ex: Claim adjuster coming to scene and not mentioning required form (Connecticut Fire)
a. Allows claimants to assume everything is fine 
ii. Interfering with other party’s ability to meet the condition

g. Impossibility
i. Impossible to comply w/ condition
ii. Information or knowledge of important fact is unavailable
1. Ex: Providing proof of loss for life ins when cause of death is unknown (Hanna)

h. Equitable Relief
i. Avoid forfeiture → no excuse met but CT enforces for fairness
1. Ex: ∆ fails to meet condition of renewal but eviction would result in forfeiture → waiver (JNA)
a. Court: preserve tenant’s interest in long-standing location for retail business; JNA made substantial improvements; relatively no harm to L
ii. R § 229: If disproportionate forfeiture → court may excuse non-occurrence, unless material
iii. Everything done was in GF + condition not met but still excuse the condition to avoid forfeiture
iv. Avoiding Equitable Relief: Offer failing party middle ground option so as to avoid complete forfeiture
1. Ex: Tenant fails to renew → offer increased rent rather than complete eviction


XIX. Order of Conditions: Simultaneous/Concurrent Exchange v. Sequential Performance 
a. Concurrent Exchange: Both parties exchange at the same time
i. Preferred method b/c requires no credit extension
ii. If no party performs, neither party is in default or liable for breach
1. In order to claim breach, must show offer to perform + other party defaulted
iii. Williston
1. Both parties are discharged of their responsibilities unless one of the parties takes the initiative
2. Action for breach: A lapse of an unreasonable time (where neither party takes initiative) must necessarily deprive the parties of the possibility of thereafter making an effective tender 
iv. Possibilities
1. Require vendor to perform first
2. Require vendor to deliver and vendee to pay at the same time
3. Require vendee to pay before vendor performs/delivers 
v. Potential for Stale Mate: Exchanges can result in parties refusing to act first 
1. Puts nobody in default, Gives nobody rights 
2. Escrow companies resolve these problems → middle man
vi. UCC 2-507(1) 2-511(1) → codifies concurrent exchange 
vii. R § 234(1): If all or part can be rendered simultaneously → they are due simultaneously, unless language/circumstances indicate the contrary 
b. Sequential Performance
i. One party’s duty to perform is conditioned/dependent on another party’s duty to perform first 
ii. Payment
iii. Where no agreement is made as to payment, the work must be substantially performed before payment can be demanded 
c. Payment
i. If K is silent on payment schedule → substantial performance required  (Stewart v. Newbury)
ii. Parties can set up payment schedules → CT’s are reluctant to create/impose these if not in K
iii. Drafting: If multiple conditions → parties should draft payment schedules
1. Allows conditions to be sequenced in appropriate order
2. Must be express 


XX. Substantial Performance/Material Breach
a. Express Conditions
i. What duty is conditioned?
ii. How should it be conditioned?
iii. If Satisfaction:
1. Who was satisfied?
a. Require a 3rd party certificate for architect 
2. What standard?
a. Buyer will want subjective Good Faith standard
b. Contractor wants a usage of trade standard
iv. Can excuse an express condition
v. Problems w/ Express Conditions
1. Tee up the K so there is a chance for all or nothing at the end → forces performing party to charge more
2. CT’s struggle w/ enforcing windfall BUT freedom of K
b. Constructive Conditions
i. No express condition in the K but still a known condition
1. Ex: Work is performed with workman like conduct
ii. CT has to decides whether there has been substantial performance and thus condition is met
iii. Influenced by unjust enrichment  
c. An injured party can recover
i. If quality of performance falls short → entitled to liability damages
ii. If performance falls short → breach of K
iii. If material breach → likely cost of completion
iv. An injured party cannot cease performance if the breach is not material 
d. Policy Battle
i. Freedom of K: I did not receive what I bargained for → I shouldn’t have to pay for it
1. Legal Arguments Supporting Freedom of K
a. Express condition not satisfied
i. Merritt Hill: Buyer didn’t have to go through with it because express condition (insurance) not met
ii. Brown Marx: certain number of leases not obtained
iii. Luttinger: Duty to purchase contingent on loan – didn’t get it → no sale
b. Promises dependent: Substantial promise of one promise is a constructive condition on substantial performance of the other 
i. Stewart: Performance not substantial → Payment not required (yet)
ii. Substantial performance means payment is due, but there could be an offset because substantial performance ≠ complete performance 
c. Unjust enrichment should not be available to a breaching party where the benefit is not proven or the breach was not deliberate/willful
d. No basis to excuse a condition
ii. Prevention of Forfeiture: If I am not paid, I will lose the value of my performance → Other party will receive the value of my performance without paying 
1. Legal Arguments Supporting Prevention of Forfeiture 
a. Provision is not an express condition
i. Howard: messing w/ the crop didn’t nullify insurance company’s duty to pay
1. Failure to literally perform didn’t excuse the duty
b. Promises are not dependent
i. Walker v. Harrison: dependent promise (build/install sign for payment)
1. Argument: Promise to maintain the signs was not dependent – breach would not excuse somebody from paying; not serious/crucial enough
c. Express condition as satisfied
i. Evaluate under the three tests: Mere expression/good faith/objective
d. Dependent promise was substantially performed (no material breach)
i. Substantial performance and material breach are two sides of the same coin
e. Condition should be excused or ignored
i. Fox; JNA
f. Breaching party should get restitution
i. De Leon v. Aldrete
g. Contract is divisible or severable 
i. K can be pieced out so that there is payment for the pieces that have been completed thus far 
e. Factors to Consider
i. Essential Purpose of the K
1. If the substantial performance is not in line with the essential purpose, then it should be really, really, really, really substantially performed 
2. For aesthetic reasons or functional reasons?
3. If multiple purposes → Court must determine what portion of the K was for what purpose
a. Balance competing purposes and decide which purpose is material
ii. Extent of the breach
1. Size of damages caused by breach
iii. Windfall
iv. Reasons for Deviation
1. Deliberate, Cost-Cutting Party?
2. Redding pipe case 
v. How much work has been done? 
1. What percentage of the K is left incomplete 
a. Ex: Contractor only building 60% of houses → material breach
vi. Is there any way to ameliorate the loss? 
1. Brown Marx: floor loan in the deal, so party didn’t fall back to 0 if condition not met
vii. Will Damages Suffice
1. If breaching party can show substantial performance → non-breaching party can only get diminished value damages
a. K price less damage caused by falling short
f. Substantial Performance
i. Allows a breaching party to recover on a contract 
ii. Whether the performance meets the essential purpose of the contract?
1. Something less than perfection is okay in construction K (Plante v. Jacobs: wall misplaced by 2 ft.)
a. Exception: Unless all details are made the essence of the contract 
2. Courts look to how valuable the K is 
a. If the K is high-end → Court is more likely to enforce a constructive condition
b. If building a multi-million dollar mansion → specifications will likely need to be carried out exactly
c. If stock floor plan → K is average → more room for flexibility
i. Indicates the owner didn’t really care about the specifications in the K 
iii. If substantial performance → Constructive condition is excused 
iv. Substantial Performance ≠ Performance tendered that is so deficient it can only be remedied by completely redoing the work called for in the K (Roofing Co. v. Cope)
v. Cost of Repair/Replacement v. Diminished Value
1. Depends on the nature and magnitude of the defect
2. Cost of Repair/Replacement: Small items that can be remedied without reconstruction of a substantial part of the building
3. Diminished Value: Larger defects that require substantial construction 
g. Material Breach 
i. A breach that goes to the matter/essence of the contract 
ii. An injured party cannot cease performance if the breach is not material 
iii. Where a breach is material, there can be no claim for part/substantial performance
1. O.W. Grun Roofing v. Cope: shitty shingles case
iv. R § 275: Determining materiality of failure to perform a promise 
1. Extent to which the injured party will obtain the substantial benefit which he could have reasonable anticipated
2. Extent to which the injured party may be adequately compensated in damages for lack of complete performance
3. Extent to which the party failing to perform has already partly performed or made preparations for performance
4. Greater/less hardship on the party failing to perform in terminating the contract
5. Willful, negligent, or innocent behavior of the party failing to perform
6. The greater/less uncertainty that the party failing to perform will perform the remainder of the K
h. Remedies Available
i. Depends on the nature and magnitude of the defect
1. Courts can award DV on certain items and COR on others depending on the extent 
ii. Cost of Repair/Replacement 
1. Small items/problems that can be remedied without substantial reconstruction 
2. Potential Problem: Courts decide remedy before they know what recipient will do w/ non-conforming performance 
a. Ex: If owner keeps → gets windfall and is better off
iii. Diminished Value
1. Larger defects that require substantial reconstruction
2. Courts award damages in the amount the non-conforming work damaged
i. Ceasing Performance
i. Injured party must be careful about ceasing performance b/c CT can interpret that as initial breach of K
ii. Solution: Withhold payment + set time limit before getting replacement → if replacement then deduct from amount owed
1. Better than expressing that K is ended and no obligation
2. Ex: Put payments owed in trust/escrow until defect is remedied
iii. Hard to tell when there is authority to cease performance
iv. Independent Promises
1. Independent = promise can be broken but K lives on
2. Two separate promises → the cancel of one DOESN’T mean the cancel of the other
3. If promises are held independent → no authority to cease performance no matter how material breach is
4. CT’s will award small damages for loss of side promis


XXI. Divisibility/Severability
a. Divisibility
i. One party’s breach of a K does not bar recovery for the other party’s breach if the different parts of the K can be considered separable or divisible
ii. Another way to deal with forfeiture/windfall problem 
iii. Restatement: If promises in a K correspond, one party’s performance imposes a duty on the other party to render performance, as if only that pair of performances had been promised 
b. General Rules
i. Where the K consists of several/distinct items to be furnished or performed by one party, and the consideration is apportioned to each item according to its value and as a separate unit, rather than as a part of the whole, then the K is severable or divisible (Carrig v. Gilbert-Varker Corp – K to build 35 houses)
ii. If K is divisible → performing party can collect for the conforming work 
iii. When a K stipulates a minimum amount of work to be completed + minimum is reached → argument for divisibility 
c. Factors
i. Intent of the parties, viewed in light of surrounding circumstances 
ii. Singleness/Apportionability of the consideration
1. Progressive payment system = likely to be severable (not dispositive)
2. In a K for signs, if the cost of each sign is parsed out → severable 
iii. Whether parties assented to all promises as a whole so that there would be no bargain if any promise/set of promises were struck out 
d. Entire K
i. K is entire if non-breaching party desired one final end product
1. Ex: Party contracted to build house → desires one complete house at the end to live in 
2. Purpose of the K helps determine if entire
ii. If K is entire → breaching party can only collect restitution under unjust enrichment theory
1. Recover any benefit conferred after damages of breach
2. Ex: If buyer makes 2nd contract and it cost less b/c of work already completed → recover for benefit conferred
e. Determining Whether Remaining Duties are Discharged
i. Material Breach (R § 241)
ii. R § 242:
1. If there is some indication that performance must be started/completed on a certain day and that has not happened 
iii. Inquiry: (Rosett)
1. Whether one or both parties breached?
2. Whether one or more of the breaches was material?
3. The relationship between the promises the parties exchanged?
4. Who committed the first material breach?
f. Remedies available 
i. Suspend Performance 
ii. Cease Performance 
1. If K is entire → material breach voids the entire K → reasonable to stop performance (R § 237)
2. If K is divisible → cannot cease performance → interpreted as breach of entire K 
iii. Breaching Party: Do not do anything that could be interpreted as a breach after a mistake
1. If payment withheld → continue working but issue an ultimatum that gives a deadline of when payment must resume 


XXII. UCC: Qualified Perfect Tender Statutes
a. UCC § 2-601: 
i. Buyer’s Rights on Improper Delivery 
ii. In installment K’s → If goods are non-conforming, Buyer can:
1. Reject the whole
2. Accept the whole
3. Accept/reject in part 
iii. Qualifications written into the rule:
1. Subject to § 2-612: Installment K
a. Qualification: Requires substantial impairment in the K (Hubbard v. UTZ – potato chip)
i. Reject Installment: § 2-612(2)
ii. Reject whole K: § 2-612(3)
2. Subject to §§ 2-718 and 2-719: Limits Remedies
a. § 2-718: Can liquidate damages, but only in the amount of actual harm 
b. § 2-719: Can contract around UCC damages/limitations by stating a right to repair/replace/substitute the goods
3. Rejection must be within a reasonable time
4. Comments: Partial acceptance/rejection must be done in good faith 
Qualifications on perfect tender rule
b. UCC § 1-303: Usage of Trade and Course of Dealing
c. UCC § 1-304: Good Faith 
i. Rejection of goods must be done in good faith 
d. UCC § 2-718 and § 2-719: Limited Remedies 
i. § 2-718: Can liquidate damages, but only in the amount of actual harm 
ii. § 2-719: Can contract around the UCC damages/limitations by stating a right to repair/replace/substitute the goods
e. UCC 2-508: Cure
i. Cure = opportunity to provide a conforming delivery/product 
(1) Seller has absolute opportunity to cure with seasonable notice of intention to cure 
1. Must be within the contract time 
2. Seller can Repair so long as simple (complex → new product)
3. Where seller is denied reasonable opportunity to repair, there is no breach on seller’s part
a. Wilson v. Scampoli – weird coloring on TV
(2) Allows seller to cure, outside of the K time, if S reasonably believed buyer would/should have accepted 
4. Seller gets a reasonable extension
5. Reasonable Belief:
a. Closed Container Rule: Selling goods that are in closed box from factory
i. Possible Exception: If the goods in the closed box frequently have the same problem → No defense
b. Seller knows of non-conformity but has reason to think acceptable anyway 
i. Outcome #1: Buyer doesn’t care/appreciates the non-conformity
1. Ex: hotel upgrades guest to a better room
ii. Outcome #2: Buyer wants original → seller gets reasonable extension to cure
1. Ex: “new and improved” hearing aid, B wants old version 
c. Seller reasonably alters agreement
i. Seller sends less cans of paint, but also reduces price → Reasonable
6. Look to prior course of dealing/course of performance/usage of trade
ii. Must be a proper substitute that conforms with the original K 
f. UCC 2-606: Acceptance of Goods
(1) Occurs when the buyer:
(a) Has reasonable opportunity to inspect + signifies he will take/retain them 
(b) Fails to make a reasonable rejection (not w/in reasonable time - § 2-601(1))
(c) Performs any act inconsistent with the seller’s ownership (anything more than inspection)
(2) Acceptance of a part of any commercial unit is acceptance of that entire unit
				*A consequence of acceptance is that B cannot reject + must pay 
g. UCC 2-608: Revocation of Acceptance
(1) Buyer can revoke acceptance if non-conformity substantially impairs the value
(a) Assumption that non-conformity could be and wasn’t cured (§ 2-508 kicks in)
(b) Non-conformity was reasonably undiscovered
      Acceptance was induced by difficulty of discovery/seller’s assurances (poss. action for fraud)
(2) Revocation of acceptance must be in a reasonable time
1. Not effective until buyer notifies the seller of non-conformity
(3) Buyer has same rights/duties after revocation as if he had rejected
h. UCC 2-612: Installment Contract; Breach
(1) Delivery of goods in separate lots or separate acceptance
(2) Buyer may reject any installment that is non-conforming if the non-conformity:
1. Substantially impairs the value
2. Cannot be cured
3. Is a defect in the required documents
(3) If non-conformity substantially impairs value of the whole K → there is a breach in whole


XXIII. Substantial Impairment
a. UCC § 2-601: Failure to conform in any respect ≠ perfect tender 
i. Theory: Imperfect Tender → Buyer can reject
ii. Reality: There are a lot of qualifications/limitations
1. Non-Conforming Tender interpreted by way of usage of trade
b. Substantial Impairment
i. Does the non-conforming installment impair the value of the whole K?
1. Will one shipment devalue the entire K or defeat the purpose of doing business with this entity? 
ii. Occurs when failure to satisfy one of the specifically enumerated standards in the K
1. Hubbard v. UTZ – nonconforming potato chip color 
iii. Non-Payment
1. Whether non-payment substantially impairs an installment K depends on the parties and purpose of payment
a. How necessary is payment to the K?
i. Can the business continue without it?
1. Ex: Is the payment needed for wages of workers?
b. Are the parties large/reliable companies or small?
c. Shaken Faith Doctrine
i. If new car is defective → You get replacement with a new car (not repair)
ii. Supposed to be able to have faith that your new car is completely functional 


XXIV. Anticipatory Repudiation
a. R § 250: A repudiation is
i. A statement by obligor → obligee that indicates obligor will breach
1. Statement must include language that would be reasonably interpreted to mean the party cannot/will not perform 
2. Mere expression of doubt is not enough
ii. A voluntary affirmative action 
b. R § 256: A repudiation can be retracted so long as it comes to the attention of the injured party before they materially change their position in reliance on the repudiation 
c. UCC § 2-609 = R § 251
i. A contract for sale imposes an obligation on each party that the other’s expectation of receiving due performance will not be impaired
1. Person has the right to rely/expect
2. If one becomes concerned about → value of the K is undercut
ii. If expectation impaired → Reasonable grounds for insecurity → Can demand adequate assurance of performance + Suspend performance until assurance received 
1. Decided by commercial standards – not legal (GF is implied here)
2. Comment #2: Provides 3 measures
a. Can demand adequate assurance of performance 
b. Can suspend performance until assurance received 
c. Can treat K as broken if reasonable grounds for insecurity are not cleared up within reasonable time/30 days
iii. Comment #1: People are not bargaining for a promise → people are bargaining for performance
1. In line with Williston’s ideals 
2. Parties want the ability to rely on performance coming → If they can’t, they’ve lost something 
a. Competing Idea: How can you breach something that hasn’t happened yet?
d. UCC § 2-610: Anticipatory Repudiation 
i. When there is repudiation of a performance not yet due, the loss of which will substantially impair the value of the K to the other, the aggrieved party may
1. Await performance for a commercially reasonable time
2. Resort to any remedy
3. Suspend performance 
ii. Comment #1: Anticipatory repudiation must be based on an overt communication of intention or an action which renders performance impossible or demonstrates a clear determination not to perform
iii. Comment #2: Repudiation can result from conduct which reasonably indicates rejection of obligation
iv. Comment #3: Substantial Value Test
1. Whether material inconvenience or injustice will result if the aggrieved party is forced to wait and receive an ultimate tender minus the part or aspect repudiated? 
e. Demanding Assurance
i. If party has reasonable grounds to believe non-performance → they have the right to demand assurance by the other party (§ 2-609)
1. Need level of reasonableness to demand assurance
2. If a party does not have reasonable grounds for insecurity/suspension of performance, then the suspension = anticipatory repudiation 
ii. If assurance is reasonably demanded and no response in 30 days → repudiation
1. Repudiation analysis ends if reasonable demand for assurance is not satisfied
2. Do not have to inquire what is or isn’t repudiation if no assurance is given to a reasonable request
iii. Parties can bring a COA against one another once assurance has been severed
1. Parties don’t have to wait until time of performance to sue
iv. Assurance can be demanded for uncontrollable events
1. Doesn’t have to be related to provision of K → can be conditions of the outside world
v. Assurance given must be adequate to count as assurance
1. Cannot be vague statement: “everything is fine”
2. Depends on the facts if quality assurance is needed
vi. The more reason a party has to be uneasy, the more in the way of assurances they can demand 
f. Express Repudiation
i. If party expressly states intent of non-performance + reasonable to rely → K has been repudiated (Hochester)
1. Intent of non-performance removes expectation of receiving due performance
ii. Repudiation undercuts the value of K by eliminating the assurance/expectation that party has under the K
1. Undercutting certainty can itself be a breach
2. There is more to the K than just performance
iii. 2 Ways of Repudiation (§ 2-610: Comments 1 & 2)
1. Clear/unequivocal intent to repudiate
2. Actions of party render performance impossible
a. Ex: Currier takes another job (Hochster)
g. Remedy of Repudiation
i. Non-repudiating party may:
1. Sue for beach of K
2. Mitigate damages
3. Excuse from performance 
ii. After repudiation, non-repudiating party doesn’t have to remain ready to perform → excused
1. Only applies if party could have done performance before repudiation
iii. If failure to perform at the same time → both failures excuse the other one
1. Magnet Resources, Inc. v. Summit MRI, Inc.
iv. Limited Remedy: If not an entire breach → Party may be only able to recover performance due rather than future performance
1. Breaching party only obligated for amount that is due
2. Ex: Ins. Co. only has to pay the disability installments that were due (Greguhm)
h. Changing Terms as Repudiation
i. Depends on how severe the terms are changed 
1. If change results in large frustration of K → repudiation
2. If change is only minor difference → argument for no repudiation
i. Reasonable Repudiation
i. Party cannot assume that K will not happen and thus non-perform
1. Party must have reasonable belief before repudiating
2. Ex: Confirmation that essential element to K will not avail
ii. Anticipatory: Better to wait until closer to time of performance to repudiate → more reasonable
1. Party will have better guess if performance will/will not happen  
j. Repudiation of Installment K
i. Restatement: In a K for payment in installments, failure to pay one or more installments does not amount to an anticipatory breach of the rest of the installments due (Greguhn v. Omaha Insurance Co.)
ii. Multiple failures under an installment K can cumulate to repudiation/breach
1. There comes a time when enough failures excuse the other party from performance
2. Ex: Consistent late payments on payment installments 


XXV. Mistake
a. An erroneous belief not in accord with the facts
b. Ways to Make Mistakes (Restatement)
i. Mistake of fact → Parties mistaken about the facts of the deal
ii. Basic assumption on which the K was made
1. K was formed on a mistaken assumption → Goes to the crux of the K 
2. Did the assumption materially affect the deal being made?
iii. Material effect on exchange
1. Usually means money → Significant difference in value
2. Would the deal have happened had the mistake been known?
iv. Risk not assumed by party seeking relief/the injured party
1. If risk is assumed → no relief can be granted
2. Was it assumed by contract?
3. Was it assumed by conscious ignorance or greater knowledge or experience? 
v. Unilateral
1. Unconscionable to enforce or the other party knew of mistake/is otherwise at fault
c. Two Kinds of Mistakes
i. Mutual Mistake: Shared by both parties
1. If mutual → easier to excuse K obligations
2. Arises at the agreement stage
a. Parties learn that the circumstances at the time of contracting were materially different from what the parties had assumed (Sherwood: Rose can’t breed/Rose can breed)
3. Rescission is indicated when mistake relates to basic assumption on which the K is made and which materially affects the agreed performance of the parties (Lenawee County v. Messerly)
a. Mistaken assumption + Materially affects the parties = Rescission 
b. Thought property was going to be income property (Messerly)
c. Thought stone was worthless → Diamond (Wood v. Boynton)
4. Lack of knowledge ≠ Mistake
a. When a sale is made without investigation of the thing sold, and no fraud/unfairness is present, seller cannot repudiate because they learned it was of higher value afterwards (Wood v. Boynton)
b. Seller has a Duty to Disclose → Typically has more knowledge re what is being sold
c. When seller is ignorant → Buyer may/may not have duty to disclose
ii. Unilateral Mistake: Only one party is mistaken 
1. Unilateral has a higher standard – Must show:
a. Risk not assumed
b. Enforcement is unconscionable or
c. Other party knew/had reason to know of mistake
2. Rescind/Notify the other party ASAP once mistake is discovered 
3. In the absence of fraud, a unilateral mistake will not excuse performance (Triple A - clerical error)
4. Clerical Mistakes
a. If unconscionable mistake → Not enforced
b. Traceable mistakes and usually factual proof that/where mistake was made
5. Clerical Error v. Judgement Error 
a. More risk in allowing rescission for error in judgement – harder to prove, less traceable 
6. Unconscionable to Enforce Factors (Triple A Dissent)
a. Mistaken party acting in Good Faith + without gross/willful negligence 
b. Mistaken party was prompt in notifying the non-mistaken party
c. Non-Mistaken party acting in Bad Faith
d. The mistake relates to material part of K (price)
e. Relief would return parties back to status-quo, without great prejudice 
iii. Important to distinguish mistake from
1. Improvident Acts
a. “Entering this deal was a big mistake”
b. Bad decision-making ≠ mistake
2. Misunderstanding
a. Parties have different understandings of key terms
b. “K for Chicken” → one party thinks it’s a young chicken, the other an old chicken 
c. [bookmark: _Hlk481160369]Presents a formation question → it’s likely a K wouldn’t be found to begin with
3. Frustration
a. Different time sequence 
b. Purpose of K frustrated by coronation never happening (Krell v. Henry)
d. Assumption of Risk
i. Does the K expressly state which party will bear the risk of mistake? 
1. If silent → Seller typically bears the risk
2. As-Is Clause → Shifts risk to the buyer
a. FORK: Is general “as is” clause enough to shift risk
b. Did party know the consequences of “as is” clause
c. If Clause is specific → more likely to be enforced 
ii. Does the party know what the risks are?
1. Party that is more sophisticated v. unsophisticated party 
iii. Reasonable Inspection
1. Parties are required to perform reasonable inspection of what they are purchasing → otherwise assume risk
2. If defect cannot be found by reasonable inspection → other party bears the risk of mistake
a. Party not liable 
3. Professional Inspection: Shifts the risk to either (1) The professional who did a bad job (2) Seller b/c defect was impossible to find
iv. Parties obligated to have basic understanding of buying/selling even if not expert → otherwise they assume the risk
1. Ex: Party doesn’t know rock is a diamond and sell for cheap → assumed the risk
2. Risk assumption cuts both ways → lack of knowledge makes seller sell for more
e. Factors in Determining Rescission of K 
i. Size of the mistake
1. If mistake goes to the substance of the whole K → Do away with the K
a. Would the deal have happened had the mistake been known? 
2. If mistake only goes to one point of the K → K remains binding 
ii. Consideration paid on the K
1. If K price is increased the risk assumed
iii. Fault/knowledge of the other party
iv. Stupidity of the injured party
v. Promptness of discovery and possible change of position/reliance of the other party
1. [bookmark: _gjdgxs]How quickly did the party discover the mistake?
2. Ex: If deal was 6/mo ago → more difficult to bring it back and claim mistake	
f. Lack of Reasons to Enforce
i. After mistake → are there any other reasons to enforce the K?
1. Morality: If somebody is truly mistaken, how unmoral/unethical would it be to allow them to get out?
2. Bargain: Was risk assumed in the K? Was consideration paid? Does it look like somebody was taken to chance?
3. Significant Reliance
4. Unjust Enrichment
5. Any reason society should want to enforce
ii. If there are one of these reasons → CT more likely to enforce


XXVI. Impracticability/Impossibility of Performance 
a. R § 261
i. After the Contract is made
ii. A party’s performance as agreed is made impracticable
iii. Without his own fault
iv. By the occurrence of an event, the non-occurrence of which was a basic assumption on with the K was made
v. Duty to render the performance is discharged 
vi. Unless the language or circumstances indicate the contrary 
b. Impracticability = great or unexpected difficulty/expense
i. Does not have to be completely impossible 
1. Unexpectedly burdensome = valid 
ii. In contracts where performance is dependent on the existence of a person/thing, a condition is implied that the impossibility of performance due to the person/thing perishing = valid excuse not to perform
1. Taylor v. Caldwell: concert hall destroyed by fire; couldn’t perform; Ct says valid excuse
iii. Cannot make claim of impracticability/impossibility if performed (TransAtlantic)
1. Must stop performing and argue restitution remedy 
iv. Posner: Impracticability is at issue when a contract is made to be uneconomical
1. The superior risk bearer should be the party best-equipped to prevent the risk from materializing
c. Impossibility of Performance 
i. Impracticability = can only be done with excessive/unreasonable cost 
ii. Impossibility = commercially impracticable
1. Doesn’t have to be truly impossible → cost prohibitive is enough
2. Fact dependent: What are the costs to perform the K now that unexpected event has occurred?
a. If prohibitively high → impracticable
d. Chain of Attenuation
i. The more attenuated a claim of impracticability is from the unexpected event → the weaker it becomes 
e. Policy Question 
i. Did the Promisor actually promise to do something…
1. No matter what?
2. Unless significant circumstances change?
3. So long as everything stays relatively the same? 
ii. Courts do not want to allow an easy escape from K obligation 
1. Unexpected events are relatively common – nature of life 
f. Inquiry
i. Did something unexpected/a contingency occur?
ii. Was the risk of the unexpected thing allocated by agreement or custom?
iii. Did the occurrence of the contingency render performance unexpectedly burdensome or commercially impracticable? 
g. General Questions/Factors
i. Was the event foreseeable or expected?	
1. If event unforeseeable → K likely excused 
2. If event was easily foreseeable → K not excused
a. TransAtlantic: reasonably foreseeable that Suez Canal would close due to pending war
3. Williston: This is a question of degree – it doesn’t have to be completely unforeseeable 
ii. Was the event preventable? Which party could prevent most easily?
1. Were there things the parties could have done to prevent?
iii. What party could best insure?
1. If a party had the opportunity to insure against the event, but failed → Not excused
iv. Which party could most easily draft to deal with this issue?
1. Who could have drafted around this?
2. Was it contemplated by the parties in drafting? 
v. Which party can best take the hit?
vi. Was either party compensated for the risk? (Higher/Lower price)
vii. How substantial is the change in relation to the consideration paid? 


XXVII. Frustration of Performance
a. R § 265
i. After the Contract is made
ii. A party’s principle purpose is substantially frustrated
iii. Without his own fault
iv. By the occurrence of an event, the non-occurrence of which was a basic assumption on with the K was made
v. Remaining duties to render performance are discharged
vi. Unless the language or circumstances indicate the contrary 
b. Frustration = significant reduction in value or purpose
i. More difficult defense to make 
1. Challenging for the courts to determine at what point the change or frustration is so substantial that it justifies discharging duties 
ii. Must draw line between disappointment in the deal made and destruction of the underlying purpose
1. Factual variation makes it hard for the courts to make determinations 
iii. A K for the purpose of watching coronation + inability to watch coronation (never happened) = Frustration 
1. Purpose of the K was prevented in a way that would not have reasonably been contemplated at the time that the K was made (Krell v. Henry)
c. Inquiry
i. Identify the primary purpose
ii. Did the party contract specifically with the other party because of their unique offerings?
iii. Are there other benefits that carrying out the K could still provide? 
1. If unexpected event only hinders part of the overall purpose → likely not enough to establish frustration 
d. General Questions/Factors
i. Was the event foreseeable or expected?	
1. If event unforeseeable → K likely excused 
2. If event was easily foreseeable → K not excused
a. TransAtlantic: reasonably foreseeable that Suez Canal would close due to pending war
3. Williston: This is a question of degree – it doesn’t have to be completely unforeseeable 
ii. Was the event preventable? Which party could prevent most easily?
1. Were there things the parties could have done to prevent?
iii. What party could best insure?
1. If a party had the opportunity to insure against the event, but failed → Not excused
iv. Which party could most easily draft to deal with this issue?
1. Who could have drafted around this?
2. Was it contemplated by the parties in drafting? 
v. Which party can best take the hit?
vi. Was either party compensated for the risk? (Higher/Lower price)
vii. How substantial is the change in relation to the consideration paid? 

