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PERSONAL JURISDICTION

A geographical limitation on where π may choose to sue a ∆, intended as a matter of fairness to prevent π from suing a nonresident ∆ unless that ∆ has established a relationship to the forum that would reasonably lead ∆ to anticipate suit there.

 BASIC INQUIRY

1. Is the ∆’s domicile or state of incorporation or principal place of business in forum?
2. If not, has the ∆ consented (expressly or by waiving the defense)?
3. If not, is there specific JD through the minimum contacts test? (see 3-pronged approach)

 TRADITIONAL (Pennoyer v. Neff, Oregon, 1878)

· Priority is territorial limits to power of state courts + preserving sovereignty of states.
· Under Pennoyer, constitutionally valid PJ must be based on one of these situations:
1. Presence of ∆ within the state at the time the lawsuit is commenced;
2. ∆ consents to suit (by waiving right to contest PJ, by contract, etc.); 
3. Presence of ∆’s property within the state at time lawsuit is commenced + actual legal seizure or attachment of the property at time litigation is commenced; or
· attachment of property is constitutionally sufficient notice to the defendant
4. ∆ is resident of forum state.
· Pennoyer case itself failed this test because property in collaterally attacked suit was seized after onset of litigation, not before.
· Rationale: ∆s would be attentive to affairs even while out-of-state, so they would notice attachment of property.
· Notion that ∆ can consent to jurisdiction survives into modern times.

 MODERN (following International Shoe v. Washington, 1945)

· Priority is fairness to ∆; ∆ should be able to foresee being haled into court in forum state.
· Under Int’l Shoe, in order to subject a non-resident ∆ to a judgment in personam, ∆ must have minimum contacts with the forum state such that the maintenance of the suit does not offend “traditional notions of fair play and substantial justice.”
· Remember – Int’l Shoe does NOT overrule or overturn Pennoyer!

· GENERAL JURISDICTION
· When contacts with forum state are so “systematic and continuous” that suit may be brought against ∆ in that forum for all claims, even when there’s no connection between ∆’s contacts with the forum state and the cause of action.
· for individuals: state of domicile
· for corporations: state of incorporation or principal place of business
· for foreign ∆s: may be said to be “at home” (Daimler)

· SPECIFIC JURISDICTION
· THREE PRONGED SPECIFIC JD TEST (same analysis in fed/state courts)
· Purposeful availment (minimum contacts);
· ∆ must have purposely availed itself of the privilege of conducting activities within the forum state, thus invoking the benefits and protections of its laws, i.e. ∆ has made a deliberate choice to relate to the forum state in a meaningful way.
· ∆’s contacts must have “substantial connection” to forum.
· “continuous and systematic” rather than “isolated and sporadic”
· unilateral activity of third party doesn’t count
· ∆’s contacts should lead to foreseeability that ∆ would be haled into court in the forum state.
· In buyer/seller scenarios, stream of commerce comes into play.
· Helps to focus on scope of activity of seller (i.e. whether seller actively targeted the forum), not predictable area of use by buyer.
· In-state service of process establishes purposeful availment in that ∆’s mere presence in a state implies invoking protection of its laws (Burnham).
· Reasonableness of haling ∆ into court in forum state; and
· burden on ∆ to defend suit in forum
· interest of state in providing residents w/ forum for redress
· Extent to which cause of action arose from contacts.
· Even if the other two prongs are satisfied, there must be some relationship between the contacts and the suit, or there will be no specific JD.
· All three prongs must be satisfied.
· Note that specific JD applies to absent, non-willing ∆s.

· Cases:

· Int’l Shoe: Original Minimum Contacts Test:
· nature of ∆’s contacts w/ forum state (continuous/systematic? or isolated?)
· extent to which cause of action arose from those contacts
· McGee v. Int’l Life Ins. Co. (1957) + Hanson v. Denckla (1958)
· ∆ must have purposeful availment of benefits/protections of state’s laws.
· Insurance company reaching out to renew insurance policy counts.
· Unilateral activity of opposing party or third party doesn’t count (ex. decedent moving to new state).
· Shaffer v. Heitner (1977)
· Minimum contacts test applies to all assertions of specific PJ.
· Eliminates quasi in rem cases in that property owned by ∆ becomes contact to consider rather than automatic establishment of PJ.
· Nicastro v. McIntyre Machinery (2011)
· Purposeful availment further means that ∆ actively targeted forum state (through actual sales, marketing, advertising, etc.)
· Plurality opinion: Intent to serve a national market does not prove ∆ actively targeted a specific state.
· Dissent argues that intent to serve a national market should be a consideration favoring establishment of PJ.
· Abdouch v. Lopez (2013)
· Zippo “sliding scale” test (for websites)
· Is the site more interactive (PJ) or more passive (no PJ)?
· Is the site more commercial (PJ) or more non-commercial (no PJ)?
· Consider these factors along w/ ∆’s relationship w/ forum state.
· Calder Effects Test
· A ∆’s tortious acts may serve as a source for PJ only where π makes prima facie showing ∆’s acts were: intentional; uniquely or expressly aimed at the forum state; and caused harm, the brunt of which (and which ∆ likely knew would be) suffered in forum state.

SUBJECT MATTER JURISDICTION 

· Basic concept: Does the federal district court have original jurisdiction over the claim? 
· Note: A case that can be brought in federal court does not necessarily have to be brought in federal court. State/fed courts have concurrent JD unless statute says otherwise (ex. §1338(a) lays out exclusive JD of fed courts over certain subject matters).

 INQUIRY

1. Is there a federal question? (Const. Art. III & 28 U.S.C. §1331)
· Creation Test: Is the cause of action created by federal law? OR…
· Is it a state law claim with a federal question as an essential ingredient?
· This means that a federal issue is embedded in the state law claim such that it is essential to the claim’s resolution, i.e. vindication of a right under state law turns on a construction of federal law.
· Well-pleaded Complaint Rule: Federal issue must “arise” as part of π’s complaint.
· Anticipated defenses using federal law do not count.
· In Mottley, the πs brought a claim for breach of contract and anticipated the ∆s would raise a federal statute as a defense; this was not enough to meet the well-pleaded complaint rule.
· Note: The meaning of “arising under” has broad constitutional interpretation for U.S. Supreme Court and narrow statutory (§1331) interpretation for lower courts; the latter must follow the well-pleaded complaint rule.

2. Is there diversity jurisdiction? (28 U.S.C. §1332)
· Requirements:
· Complete diversity between the parties; AND
· Complaint alleges amount in controversy that exceeds $75,000.
· $ amount must be met for each ∆. 
· π can aggregate $ amounts from joined claims against a single ∆.
· Multiple πs cannot aggregate claims together to meet $ amount.
· If so, there is diversity JD, unless ∆ can prove to a legal certainty that the claim is really for less (if not, skip to supplemental JD).
· Remember: Test for citizenship for establishing diversity JD does not rely on minimum contacts test as in personal JD. Key standard is citizenship rather than contacts with forum. Same evidence, different standards.
· for SMJD, “principal place of business” = HQ or corp. “nerve center”
· for individuals, state of citizenship = domicile + intent to remain
· Make sure each party fits into the “boxes” of §1332.

3. If neither, is there supplemental jurisdiction? (28 U.S.C. §1367)
· Must have at least 2 claims, 1 with federal SMJD and 1 related state law claim.
· Are the claims related? See §1367(a) – and explain why or why not.
· If so, will joining the claim destroy diversity? See §1367(b).
· This only matters if the first claim depends on diversity.
· If being joined to a fed Q claim, no worries.
· Also note that §1367(b) only applies to claims made by πs.
· If not, should the court exercise its discretion to join the claims? §1367(c)
· Be sure to check claim by claim!

· If evaluating supplemental JD in joinder universe, make sure Rule 20 (for parties) and Rule 18 (for claims) is met first.
· If ∆A has impleaded third-party ∆B under Rule 14, there is supplemental jurisdiction over claim against third-party ∆B because §1367(b) does not apply.

NOTE: Parties cannot waive subject-matter JD. It is such an essential inquiry that courts must address the issue on their own initiatives. It can, however, be collaterally attacked in a 2nd case.

CHOICE OF LAW

Rules of Decisions Act (28 U.S.C. §1652): The laws of the several states, except where the Constitution or Acts of Congress otherwise require or provide, shall be regarded as rules of decisions in civil actions in the courts of the United States, in cases where they apply.

 INQUIRY

· Step 0: Does the state supply the governing law?
· Erie applies if diversity is the basis for subject-matter jurisdiction; OR
· If there are state law claims in the case because of supplemental jurisdiction.
· Step 1: Is there an Erie conflict?
· Do the state and fed rules conflict such that they can’t both govern the issue?
· If conflict, is it a clearly substantive issue?
· If so, state law prevails.
· If issue is arguably procedural, go to Step 2.
· Step 2: What’s the source of the rule?
· U.S. Constitution or fed statute? Supremacy clause – apply fed law.
· Federal rule? See Hanna Rules Test.
· Federal practice (common law)? Use Hanna + Byrd Tests.
· Note: The focus here is on the federal rule – the analysis is the same regardless of whether the state rule comes from state common law or state statute.

· “Modified” Outcome-Determinative Test for Federal Practice 
1. York (Original test – resulted in use of state rule every time because even “procedural” rules were arguably outcome-determinative):
· Is the rule “merely” a “manner or means of enforcing a right to recover”? (i.e. procedural)
· Or will use of the fed rather than the state rule significantly affect the outcome of the litigation? (i.e. substantive)
· If the issue is substantive, should follow state rule.
2. Byrd (Outcome-Determinative Test + sliding scale modification):
· Consider certainty of the outcome when balancing:
· State interest in use of state rule, esp. the policy in favor of uniform outcomes in diversity cases + providing its citizens with a forum for redress.
· Countervailing fed interest in use of fed rule.
3. Hanna Test for Federal Practice :
· Was use of federal rule rather than state rule outcome-determinative when the complaint was filed or removal available?
· i.e., Would use of the fed rule promote—
· (improper) forum shopping
· or result in inequitable administration of law (long term)
		depending on whether the case is in state or fed court?
· If use of the federal rule would result in either of those “twin evils,” use the state rule.
· Hanna Test for Federal Rules
· Is there a federal rule on point?
· If so, is it “procedural” under Rules Enabling Act? (§2072).
· Is it a rule of practice/procedure or does it impermissibly abridge/enlarge/modify a substantive right?
· Is it otherwise constitutional (Due Process, Equal Protection, etc.)?
· If so, apply the fed rule even if it is in conflict with state rule.


NOTICE

· FRCP 4 lays out effects of waiving service + ways a ∆ may be served.
· Under Mullane v. Central Hanover Bank & Trust Co. (1950), constitutionally sufficient notice is notice reasonably calculated… to apprise interested parties.
· Does not always have to be personal service of process.
· Notice by publication is acceptable for unknown beneficiaries.
· In Mullane there was a potentially large # of unknown beneficiaries and since their whereabouts were unknown, even more diligent attempts at notice were equally likely to fail.
· Large # of πs allows lower standard of notice.
· Remember: This is a completely separate inquiry from personal jurisdiction (PJ doesn’t guarantee sufficient notice and vice versa).


REMOVAL

 INQUIRY

· Is there SMJD under fed Q or diversity or supp. JD?
· If π raises any fed Q claim, removal is permitted.
· If diversity JD only:
· Does the home state ∆ rule apply? Under 28 U.S.C. §1441(b), is any ∆ a citizen of the state where π filed the case?
· If so, no removal.
· Fundamentally, if π could have filed in federal court but chose state court, ∆ can remove as long as home state ∆ rule does not apply.
· Time limits: ∆ must remove within 30 days of complaint (or other doc showing case is removable). For diversity cases, ∆ must remove within 1 year of commencement of suit.


PLEADINGS

· Rules have tension between weeding out weak claims & allowing more claims to survive.

 COMPLAINTS

· Rule 8(a)(2) – “short and plain statement of the claim”
· Invoke substantive law and facts that, if true, show that Δ has violated that law.
· On motion to dismiss, assume that factual allegations are true and then assess whether law has been violated, entitling π to relief.
· Factual allegations = specific, used to prove violation of law if true.
· Legal conclusions = reciting elements, cannot assume true because that would be assuming violation of law.
· Note: Pleading in the alternative allows π to plead inconsistent facts (just not allowed to have testimony in the alternative).

· Iqbal Test: Assessing sufficiency of a claim under a 12(b)(6) motion to dismiss.
1. Identify legal conclusions and factual allegations.
a. Sort out legal conclusions (allegations in complaint that are not entitled to assumption of truth) and set them aside.
i. Are they merely elements of a claim?
ii. In Iqbal, majority reasoned that allegations in complaint merely recited elements of a discrimination claim. π had to prove each gov’t Δ discriminated through their own individual actions; allegation that Ashcroft was “principal architect” and Mueller was “instrumental” are therefore merely reciting elements.
b. Assume factual allegations are true.
i. ex. FBI (under direction of Mueller) detained thousands of Arab Muslim men after 9/11.
ii. ex. Ashcroft and Mueller discussed policy of detaining inmates in harsh conditions until cleared.
2. Consider plausibility of factual allegations.
a. Identify competing explanations for factual allegations.
i. Get explanations from π (ex. discrimination) and Δ (ex. security).
b. Evaluate whether π’s explanation is plausible.
i. If Δ’s explanation is more likely, the claim should be dismissed.
ii. Use “common sense and judicial experience” to make the evaluation, which will vary with the judge.
iii. Possible < Plausible < “More probable than not”

· Basically a complaint must (1) go beyond conclusory legal statements to include factual allegations and (2) plead non-conclusory facts that make the legal conclusion seem plausible under judicial experience and common sense.

· Rule 9 – heightened pleading standard for certain claims (ex. mistake, fraud).
· Heightened because it requires much more specificity.
· In fraud cases, π must identify exact lie (including content, time, + place).


 RESPONSES TO COMPLAINTS

· Default (Rule 55), Pre-Answer Motion (Rule 12), Answer (Rule 8)

· Motions under Rule 12(b)(1)-(3), 12(b)(6), and 12(e) do not require Δ to take position on allegations in complaint.

· Responses by Motion or Answer

· “Not here” (not right place for dispute)
· Rule 12(b)(1)-(3) (SMJ, PJ, Venue)
· “So what?”
· Rule 12(b)(6) failure to state a claim
· “What are you saying?”
· Rule 12(e) motion for a more definite statement
· “It’s not true.”
· Rule 8(b) Denial
· “Yes, but…”
· Rule 8(c) Affirmative Defense (see rule for list, can also be statutory)
· Δ has burden of pleading
· “If anyone did anything wrong, it was actually _____.”
· Rule 7 third party claim (new complaint) or cross claim (answer) against a party on the same side of the “v.”
· “Now that you mention it, I have a gripe of my own.”
· Rule 13 Counterclaim

· Rule 12(g) – “One Motion” rule
· A party can make only one Rule 12 pre-answer motion (prevents death by 1,000 pre-answer motions).




 HIERARCHY OF DEFENSES

· Most easily waived: 
· 12(b)(2)-(5) PJ, venue, insufficient process, insufficient service of process.
· If party makes any Rule 12 pre-answer motion, include these defenses or waive them; see 12(g)(2) and (h)(1).
· If no pre-answer motion, include them in the answer or waive them; see 12(h)(1)(B)(ii).

· Must Move Before Answer:
· 12(e) motion for a more definite statement.
· 12(f) motion to strike.

· Can assert in the answer, by motion under 12(c) for judgment on pleadings, or at trial:
· 12(b)(6) failure to state a claim, 12(b)(7) indispensable party or failure to state a defense; see 12(h)(2).

· Always available:
· 12(b)(1) lack of subject-matter jurisdiction; see 12(h)(3).


 AMENDMENTS

· As a matter of course (i.e. without permission, see Rule 15(a)).
· During/after trial (see Rule 15(b)).
· Relation Back (important for statute of limitations, see Rule 15(c)).

· Purpose: make sure other party is not surprised (or at least not unfairly surprised).
· Rule 15(a) says court should “freely give leave when justice so requires.”
· Amendments not allowed when it would be prejudicial.

· Beeck Test for Amendments
· Good reason for the amendment; and
· On balance, prejudice to opposing party does not outweigh prejudice to moving party if amendment denied.


 ETHICS

· Parties may be sanctioned for unethical pleading under: (1) Rule 11, (2) Inherent Authority (of Court), or (3) Statutory sanction schemes (ex. §1927).

· Rule 11 is applicable to signed documents and affects both lawyers and clients. Lawyers must research law and investigate facts (confirmed by lawyer’s signature). Any motion made under Rule 11 must be its own separate motion.
· Rule 11 is not applicable to discovery.

· Rule 11 Safe Harbor Provision:
· give other party a chance to fix things before motion goes to court;
· motion must be separate, written, served on other party, which is given 21 days;
· safe harbor does not apply when initiated by the court;
· primary purpose of Rule 11 generally is deterrence, not punishment.


DISCOVERY (Rules 26 through 37)

 TIER ONE: INITIAL DISCLOSURES

· required – refers to information a party may use to support its own claims/defenses

 TIER TWO: DISCLOSURES OBTAINABLE THROUGH BASIC DISCOVERY

· interrogatories
· depositions
· subpoena (3rd party)
· request for production of documents (includes all physical things – even horses)
· request for admissions
· mental/physical examinations

 RULES FOR EXPERTS 

· 26(a)(2) requires identification of expert witness + written report
· 26(b)(4) allows parties to depose any expert whose opinions may be presented at trial


	
Ordinary Fact Witnesses w/ Expertise
	
Fact Experts


	

26(a)(2)(C) – an expert witness who is not required to provide a written report

26(a)(1) & (2)(C) required disclosures: 
identity + summary of facts & opinions

	
Testifying

26(a)(2)(B)

	
Report + Deposition

See 26(b)(4)(C)(ii)


	
	

Non-Testifying

26(b)(4)(B)
	
Disclosure not required except under 35(b) or exceptional circumstances arise, see 26(b)(4)(D)




 SCOPE/LIMITS

· Rule 26(b)(1) – Parties may obtain discovery re: any nonprivileged matter that is:
· Relevant to any party’s claim or defense; and
· Proportional to the needs of the case.

· Discoverable information need not be admissible in evidence.

· What info is relevant? Consider:
· scope of the request
· relevance to claim or defense
· substantive law of the case

· When is discovery proportional? Consider:
· importance of the issues at stake in the action
· amount in controversy
· parties’ relative access to relevant information
· parties’ resources
· importance of the discovery in resolving the issues
· whether the burden/expense of the proposed discovery outweighs its likely benefit

· Limits that apply even to relevant info:
· Proportionality – 26(b)(1)
· Burdensomeness – 26(b)(2)(C)
· Liberty & privacy – opposing party may move for protective order under 26(c) if harm would result from the information sought being revealed
· Privilege – 26(b)(1)
· Work product – but see 26(b)(3)
· “mental impressions” of attorneys always protected

· Privileges (set by state/fed common law, statute, or Constitution):
· self-incrimination
· attorney-client
· doctor-patient
· psychotherapist-patient
· spouse

· Privilege can be waived:
· expressly, or
· through disclosure, or
· by putting the privileged material at issue in the case.

· Attorney-Client: How to protect privileged info (i.e. avoid accidental disclosure)?
· Rule 26(b)(5): Pull out privileged docs and keep track of them in a privilege log.
· Work Product
· see Hickman v. Taylor
· info wasn’t strictly privileged b/c not communications w/ client
· whether statements of crew members were taken
· written statements
· memos summarizing interviews w/ witnesses
· π may be entitled to facts, but not the way defense’s legal theories
· Rule 26(b)(3) requires work product to be prepared in anticipation of litigation + tangible docs/things
· how to overcome?
· substantial need + cannot obtain info w/out undue hardship – see 26(b)(3)

 ABUSE OF DISCOVERY

· too little (stonewalling)
· too much (more than is justified)
· mismatched (unequal litigation resources)

· Sanctions: Rule 26(g) + Rule 37

· attorney’s signature certifies reasonable discovery requests
· misbehavior  sanctions (ex. 37(c))
· motion  order  noncompliance  sanctions

· 37(a) allows Motion for an Order Compelling Disclosure or Discovery


SUMMARY JUDGMENT (Rule 56 or Rule 12 motion if evidence is attached)

· When is summary judgment appropriate?
· Legal question can decide case/issue (i.e. dispute is a matter of law).
· Lack of evidence on at least one essential element of opposing party’s case.

· Dangers of summary judgment: harassment of non-movant; movant gets “free preview” of outcome; time wasted on frivolous motions.

 MOVING PARTY’S RESPONSIBILITY – Rule 56(a)

· Movant must show (1) no genuine issue as to any material fact and (2) movant is entitled to judgment as a matter of law.

· How to Meet Initial Burden:
· Adickes: Offer evidence to negate an element of the non-moving party’s claim; or
· Celotex: Identify portions of the record which show absence of evidence on an element of the non-moving party’s claim which they have burden to prove at trial.

· Meeting this burden shifts responsibility to non-movant to rebut movant’s showing.

 NON-MOVING PARTY’S RESPONSIBILITY – Rule 56(c)

· Comes into effect only if moving party’s responsibility is fulfilled under 56(a).

· Non-movant must rebut by presenting specific facts showing genuine issue for trial.
· If responding to Adickes approach: Present evidence either in support of element(s) challenged or evidence to counter the movant’s evidence.
· If responding to Celotex approach: Argue movant hasn’t shown absence of evidence of issue of material fact.

· Non-movant should use products of discovery that would be admissible at trial.
· Keeps summary judgment in line w/ burden of proof at trial.

 COURT’S ANALYSIS

1. Anderson: Must draw “all justifiable inferences in favor of the nonmovant”
2. Matsushita: “Must do more than simply show that there is some metaphysical doubt as to the material facts.”


TRIAL

Case in Chief

· Jury selection
· Opening statements
· Plaintiff’s case in chief
· Defendant may move for judgment as a matter of law a.k.a. JMOL (directed verdict)
· Defendant’s case in chief
· Plaintiff may move for JMOL (directed verdict)

Closing the Case

· Plaintiff’s rebuttal of Defendant’s case
· Both parties rest
· Either party may move for JMOL
· Closing arguments

The Verdict and Beyond

· Judge gives jury instructions
· Parties’ objections to jury instructions
· Verdict
· Losing party can move for JMOL (judgment notwithstanding the verdict a.k.a. JNOV)
· Appeal (or rarely, motion to set aside verdict under Rule 60(b))
 
 DIRECTED VERDICT & JNOV

· Rule 50: “A reasonable jury would not have a legally sufficient evidentiary basis to find for the party on that issue”
· Grant when “no evidentiary support for at least one element” of the other party’s case.
· Disputed evidence may be considered (can be enough to deny motion).

· JNOV is a renewed motion – Movant must have made motion for directed verdict previously (see Rule 50(b)).
· On granting JNOV, judge includes instructions in event JNOV is reversed.
· JNOV granted at same time as a motion for new trial.
· Need to hear motion for new trial while facts/evidence are fresh.

 MOTION FOR NEW TRIAL

· Rule 59: Considered on motion or “sua sponte” (judge’s initiative)
· May be sought due to flawed procedures, or…
· e.g. erroneous evidentiary ruling or jury instruction on the law, juror misbehavior (ex. googling the ∆)
· Flawed verdicts
· error in verdict (e.g. splitting the difference when no legal theory would permit it)
· verdict is against the great weight of the evidence
· miscarriage of justice – seriously erroneous result
· easier to meet this standard than the one for JMOL because the motion can be granted even if there is some evidence in favor of verdict (compare to “no evidentiary support”)

REMEDIES

· Court more likely to award damages than injunctions.

 SUBSTITUTIONARY (substitute what π has lost)
· compensatory damages
· special/hard/economic damages (expectation damages, lost wages, etc.)
· general/soft/non-economic damages (pain/suffering, etc.)
· liquidated damages (agreed by parties, usually contractual)
· statutory/minimum damages
· punitive damages (limit: 9x “single digit multiplier”)

 SPECIFIC (restore exactly what π has lost)
· injunctions, attachment, replevin, garnishment, etc.

 DECLARATORY JUDGMENT (§2201)
· statement of the court declaring the right of π or the liability of ∆

 PREJUDGMENT (purpose: maintain status quo while court figures out merits of case)
· preliminary injunctions
· factors for consideration:
· likelihood of success on the merits
· likelihood of irreparable harm
· balance of equities tips in π’s favor
· public interest
· majority in Winter says all factors are needed (like a checklist)
· Ginsberg advocates for sliding scale
· due process is major concern for ∆ with preliminary injunctions b/c of risk of error (wrongful deprivation of property e.g. Fuentes)

· Due Process “balancing test” (Mathews v. Eldridge)
· private interest of ∆
· risk of erroneous deprivation of ∆’s interest + value of procedural safeguards
· government’s interest (may overlap w/ π’s interest)

* safest route: pre-seizure hearing



PRECLUSION

 CLAIM PRECLUSION (RES JUDICATA, ESTOPPEL BY JUDGMENT) 

Bars same claim from re-litigation when the case concerns: 

(1) the same claim as a prior action;

· same transaction test (majority rule): precludes all transactions or series of connected transactions out of which the action arose (common core of operative facts)
· simple version: do the claims allege the same conduct by the ∆?

· same evidence test (minority rule): focuses on whether the same evidence would be used in the two causes of action

(2) is litigated by the same parties to the prior action; and 

· when preclusion bars a non-party to first suit from a later suit:
· consent: non-party agrees to be bound by the first suit (e.g. settlement agreement)
· substantive legal relationship btwn nonparty and a party to the first suit (e.g. successive owners of land)
· adequate representation (agent/principal, trustees/beneficiaries, heirs/executors)
· legislature says so (statutory schemes)
· procedural representation (ex. Taylor FAA case)
· class action representatives
· assumption of control over litigation
· basically: when non-party was “in privity” with a party in the first suit (with due process constraints)

(3) when the first action resulted in a final judgment on the merits (i.e. party affected by preclusion had full and fair opportunity to litigate).

· What is a final judgment on the merits? See Rule 41.
· Basically everything except for dismissal for lack of SMJ, improper venue, or failure to join a party under Rule 19.
· Note: A judgment is final even if it’s being appealed.

· Claim must have been available at time of first suit.
· Operates even if a claim was not actually raised – preclusion applies to any claim that was decided in a previous case or could have been raised.
· Operates regardless of whether party affected won or lost in first suit.
· Claim is not precluded if first court would not have had jurisdiction over it.
· If a state court decided the first suit and a fed court is deciding later suit, the fed court must look to state preclusion law of state court that decided first suit (28 U.S.C. §1738).
· Encourages and/or requires joinder of claims.

· EXAM TIP: Two related lawsuits? Probably looking at preclusion issue.


 ISSUE PRECLUSION (COLLATERAL ESTOPPEL, ESTOPPEL BY VERDICT)

When (1) an issue of fact or law is (2) actually litigated and determined by (3) a valid and final judgment, and (4) the determination is essential to the judgment, the determination is conclusive in a subsequent action between the parties, whether on the same/different claim. 
(5) The party burdened with issue preclusion must have had a “full and fair opportunity and incentive” to litigate the issue in the earlier proceeding.

· Basic concept: cannot re-litigate an issue that was decided in a previous case.
· Does not bar entire claims but cuts out previously decided issues of fact/law.

· Claim preclusion = opportunity to litigate merits (does not require actual litigation).
· With issue preclusion, opportunity is not enough - must have actually been litigated.
· Issue preclusion inappropriate when the prior judgment is ambivalent (ex. Parks where jury could have found against Jessie either because he was contributorily negligent or because he failed to prove damages).

 SAME ISSUE

· Is it the same issue as a substantive matter? (ex. citizenship)
· Example: A student moves to a new state to attend law school. Three different cases arise in which the issue of her “citizenship” is relevant. Is she a “citizen” for the purposes of tuition? Diversity jurisdiction? Registering to vote? If the court rules “yes” to the first, that does not preclude litigation on the next two. They are all different issues because they might require different evidence.

· Is it the same issue as a procedural matter? (ex. burdens of proof)
· Example #1: An IRS agent is sued by the U.S. in a criminal case, accused of stealing tax revenues. She is acquitted. U.S. then sues in civil case to recover allegedly embezzled funds. IRS agent seeks to invoke preclusion on the issue of whether or not she handled the money illegally, arguing that the result of the criminal suit established that she did nothing wrong. However, the issue is not precluded because it is not the same issue as a procedural matter. The standard of proof in the criminal case was higher than it would be in the civil suit. U.S. could potentially prove illegal conduct with the lower standard. No preclusion.

· Example #2: Same situation as above, except that the first case is civil and the U.S. wins, while the second case is criminal. The U.S. seeks to invoke preclusion to prevent IRS Agent from re-litigating whether she handled funds illegally. There can be no preclusion in this scenario because, again, it is not the same issue procedurally. Although the U.S. proved illegal conduct in the first case, the standard of proof was lower. It must re-litigate in order to prove the conduct to the higher criminal standard. No preclusion.

· Example #3: Same situation, except the first case is criminal and the U.S. wins, while the second case is civil. Again, U.S. seeks to invoke preclusion. In this scenario, there can be preclusion because the U.S. has already litigated and proven the issue to a higher standard. Preclusion!

 ESSENTIAL TO THE JUDGMENT

· If the jury in the first suit gives a general verdict that could have been reached for multiple reasons, it is impossible to tell whether an issue was “essential to the judgment.” Therefore the issue is not precluded but should be re-litigated.

· Inquiry also comes into play where a judge makes findings of fact and conclusions of law (ex. if judge says “Jessie loses because he was contributorily negligent,” then Jessie is precluded from litigating the issue of contributory negligence in a later suit because it was essential to the judgment).

· What happens when there are two findings that independently suffice to sustain result? (ex. “Jessie loses for both (1) contributory negligence and (2) no damages”).
· Restatement 1st: preclude both (as a matter of efficiency)
· Restatement 2nd: preclude neither (give incentive to appeal and ensure accuracy)

 MUTUALITY CONSIDERATIONS (Are both parties bound to first suit?)

· Mutuality is not required, esp. in defensive collateral estoppel.
· Non-mutual preclusion, where one party is different in second suit, will be allowed ONLY if the “victim” of preclusion had a “full and fair opportunity” to litigate issue in first suit. Key inquiry relates to concerns of due process.
	 DEFENSIVE NON-MUTUAL COLLATERAL ESTOPPEL

· where Δ seeks to estop π from re-litigating an issue that π lost in an earlier suit

	 OFFENSIVE NON-MUTUAL COLLATERAL ESTOPPEL

· where π seeks to estop Δ from re-litigating an issue that Δ lost in an earlier suit
· harder to invoke than defensive collateral estoppel because courts don’t like “wait and see” πs who wait until a favorable outcome of a previous suit before filing their own suits (hence joinder rules which encourage joinder of parties), i.e. if π could have joined suit #1 as a co-π but didn’t and then tries to invoke offensive non-mutual collateral estoppel in suit #2, that looks bad.
· Thus there must be fairness to Δ considering:
· (1) sufficient stakes in first suit w/ later suits foreseeable;
· (2) no prior inconsistent judgments; 
· (3) adequate procedural opportunities in first suit
· ex. first suit may have been brought in different court w/ limited procedural devices available (e.g. municipal court w/ damages cap)

· Example: Parklane (suit #1 SEC v. Parklane  suit #2 Shareholders v. Parklane) – in this case offensive non-mutual collateral estoppel was acceptable because the shareholders could not have joined in the first suit even if they wanted, it was a government suit so Parklane must have litigated vigorously knowing stakes were high, + future suits by shareholders were foreseeable.

JOINDER UNIVERSE
	
 INQUIRY

1. Do rules allow joinder of claims? 
a. If there are multiple parties, start w/ Rule 20 to consider proper joinder of parties
b. Then evaluate proper joinder of claims under Rule 18
i. Note: Rule 18 has no “same transaction” requirement. A party can bring as many claims as they desire under this rule.
2. Is there SMJ?
a. Even if joinder is allowed by rules, that does NOT mean the court has JD.

· efficiency: allows complex suit when more manageable than separate suits
· more parties  less autonomy for π

 COUNTERCLAIMS

· Rule 13 distinguishes between “compulsory” and “permissive” counterclaims
· compulsory = “arises out of [same] transaction or occurrence”
· use it or lose it (preclusive effect)
· will always have SMJ under §1367(a)
· permissive = SMJ inquiry (usually gets supplemental JD in fed court)

· When evaluating whether a counterclaim is compulsory:
· (1) Use logical relations test:
· Is there any logical relation between the claim/counterclaim?
· Does it arise from the same “aggregate of operative facts”?
· (2) Make a policy argument:
· Pro-compulsory: Rule 13 aims for judicial economy (consolidating suits) and complete relief for the Δ.
· Anti-compulsory: Any substantive reason to prevent the counterclaim from being considered compulsory.
· Example: In Plant, court was concerned that allowing counterclaim for debt to be considered compulsory would defeat the purpose of the Truth in Lending Act because it would discourage debtor πs from bringing suit.
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 THIRD PARTY CLAIMS / IMPLEADER (Rule 14)

1. Is Rule 14 satisfied?
a. Third-party Δ must have “derivative liability.”
i. Indemnity (contract)
ii. Contribution (joint tortfeasors)
b. The rule fails if Δ can win against π and still have a claim against the third-party Δ, because if this is true, then there wasn’t “derivative” liability.

2. Is there jurisdiction?
a. Make sure Rule 20 is satisfied first.
b. If ∆A has impleaded third-party ∆B under Rule 14, there is supplemental jurisdiction over third-party ∆B as long as §1367(a) is met, even if ∆B would destroy diversity in the original claim because §1367(b) does not apply to ∆A. 
c. Check PJ too!

DON’T FORGET: Just because joinder rules authorize joinder of parties/claims does NOT mean the court has jurisdiction!
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