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I. Introduction

a. Basic Concepts
i. A property right is a relation not between an owner and a thing, but between the owner and other individuals with reference to a thing.
ii. Property law is therefore relational. It changes based on relationships between people.
1. Property rights are not absolute. There are always restrictions.
2. Property has different doctrines depending on the type of property.
iii. Johnson v. M’intosh: There can only be one sovereign, and whatever the nature of our property rights, the sovereign owns everything.
1. Bentham’s utilitarian philosophy/positivism rests on the assumption that property rights arose to serve human needs, such as security, peace, and order, and should be recognized only to the extent that they serve those ends. Property rights come from the law itself, and no other source.
2. We are free to define the limits of property rights when necessary to achieve societal goals (even if that means upholding a nation built on conquest).
iv. The first question to ask in every case is: What sticks are in the bundle? Which sticks aren’t?
v. The second question: Why are the property rights structured in this way? What are the underlying values? 
1. to protect intimate connection to property?
2. to encourage investment in a resource?
3. think: what is the law trying to accomplish with respect to this particular resource?

b. The Bundle of Sticks
i. The right to possess or occupy.
ii. The right to transfer (by sale, gift, or will, for example).
iii. The right to use or exploit.
1. The doctrine of nuisance is the primary legal mechanism for balancing conflicting rights to use of property.
a. “Sic utere tuo ut alienum non laedas.” Use your own property in such a manner as not to injure that of another.
b. One may not use property in a manner that causes unreasonable harm to the use/enjoyment of another’s land.
2. Note that the doctrine prohibits unreasonable harm, not any harm.
3. Burke v. Smith (1888) established the law of spite fences.
a. The Δ lost primarily because there was no value gained by the fences he put up to block his neighbor’s window. He put up the fences out of pure malice.
b. The doctrine of spite is a balancing act (harm to π vs. social utility of the Δ’s conduct). Since the value to the Δ was zero, the π’s harm automatically outweighed it.

iv. The right to exclude others.
1. Considered the most important right. If it’s missing, there’s no use in talking about something in terms of property.
2. Trespass law protects the right to exclusive possession by punishing an intentional, unprivileged entry onto another’s land.
3. Enforcing a landowner’s right to exclude inherently limits the public's right of access. In some cases, however, the public interest may outweigh the landowner’s right to exclude.
a. State v. Shack (N.J. 1971): a farmer-employer had no right to isolate migrant workers from medical care and legal aid.
i. Non-profit workers and legal aid did not trespass and the landowner’s right to exclude was limited.
ii. Providing services to migrant workers outweighs the landowner’s interest in the property.
b. Robins v. Pruneyard Shopping Center (Cal. 1979) likened shopping centers to town centers or “quasi-public property” where public can assert right to petition.
i. The mall had become so public that its private property interests had been diminished and were outweighed by free speech interests of protesters.
4. Ad Coelum Doctrine
a. “Cujus est solum, ejus est usque ad coelum et ad inferos.”
b. “Whoever owns the soil, it is theirs all the way up to Heaven and down to Hell.”
c. This doctrine is not enforced literally but the right to exclude does cover reasonable airspace and subspace.
i. United States v. Causby (1946): The scope of chicken farmers’ right to exclude did not extend indefinitely into airspace.
ii. You have the right to the airspace/subspace that you can make reasonable use of.

v. The right to modify or destroy.
1. Right to destroy was limited in Eyerman v. Mercantile Trust Co., where a testatrix willed her house to be destroyed upon her death.
2. Limitations may be supported by economic efficiency concerns or by public policy/interest.
3. Moral rights or personhood considerations can come into play for artwork, prohibiting modification after the death of the artist.



c. Policies Underlying Property Law
i. Economic efficiency: Idea that the protection of property gives people an incentive to produce and therefore leads to wealth maximization. By making property alienable (able to be transferred), the free market system ideally helps ensure that the property will end up in the use most valued by society (the “highest and best use”). Related to the “Doctrine of Waste,” which rewards people who increase property value while refusing to afford protection for people who “squander” their property.
ii. Fairness: Property rights are considered a reward for the labor spent in creating or improving property. Fairness invokes the moral case for property ownership.
iii. Certainty: Property law should create a system in which purchasers can easily determine that the seller is the rightful owner of a particular piece of property, thereby lowering the costs of transactions. Property rules should be clear and easy to administer. Secure property rights promote peace and order. An example of a situation that lacked certainty to the detriment of society was the aftermath of Hurricane Katrina, where the gov’t ordered mandatory evacuations yet there were no procedures in place governing property relationships in the event of emergency.
iv. Personhood: Owning property allows people to express themselves through creative uses of property and serves important ends like privacy and security. Property often has sentimental value that is not accounted for by the market.
v. Democracy: Unless one’s property is protected, all other freedoms may become meaningless. A nation of property owners provides stability, as more people have a stake in maintaining the rule of law.

II. Property Acquisition

a. Note on Default Rules: The “default rules” of property acquisition (the law of finders, adverse possession, bailments, etc.) are not designed to favor particular parties, but to make relationships clear in the event of improper planning. This encourages parties to make express agreements.

b. The Rule of Capture
i. The rule governs the allocation of res nullius, or unowned property, and awards ownership to the first possessor.
ii. As with any rule there is a “gold standard.” Here, it is actual possession.
1. Any time you deviate from the gold standard, there must be a good reason, considering the nature of the resources at issue. 
2. Ask whether an alternative rule actually promotes policy goals. The gold standard promotes certainty.

iii. Examples of different standards used in the hunting of animals.
1. Pierson v. Post (1805): An “actual possession” rule is too strict for the capture of wild foxes. “First sight” is too uncertain as it would lead to many arguments. “Mere pursuit” or even “hot pursuit” is not good because it is uncertain that a hunter in either case would actually get the fox. The most workable rule is “mortal wounding.” The hunter in that case has established “control” over the fox.
a. Constructive Possession: “being in a position to exercise dominion or control over a thing,” e.g. a hunter has constructive possession of a fox caught in his trap.
2. Ghen v. Rich (1881): A whaler prevailed over the person who found and sold a whale he had harpooned because the rule of capture requires control over the animal, and the whaler is the one who invested labor in it. Similar to “mortal wounding” rule.
iv. Surface Water Allocation
1. Prior Appropriation Systems
a. Water rights are acquired by diverting water from a watercourse and putting it to beneficial use.
b. Based on the rule of capture in that the first in time to “possess” the water is first in right, so long as the use lasts.
c. If there is insufficient flow to satisfy all users, the senior appropriator (user with the oldest priority date) is entitled to its full appropriation before junior users get any water.
d. Water rights are generally transferable and may be used in a different location and for a different purpose, as long as the transfer doesn’t injure junior appropriators.
e. In a prior appropriation jurisdiction, there is no inquiry into relative value. The new appropriator takes its place at the bottom of the priority ladder and gets water if there is any left when the senior appropriations have been satisfied.
2. Riparian Systems
a. Water rights are assigned to riparian/littoral landowners. Riparian land borders a river or stream, while littoral land borders an ocean, sea, or lake (riparian can refer to both).
b. Landowners must make reasonable use of the water.
c. Test for reasonableness involves balancing the benefits of the use against the rights and uses of the other owners.
d. In a riparian jurisdiction, other users may object to a new use and the court will need to determine whether the new use is reasonable. The value of the new use will be compared to the value of the existing uses.
v. Groundwater Allocation: Traditionally allocated through absolute ownership rule, but became modified through the ad coelum doctrine because it became considered a “fugitive resource” (like a wild animal, because if you dig a well, there’s no way of knowing if the water is being drained from under the neighbor’s land, so you get all the water that comes out of the well anyway). In most states, allocation is now subject to rules in riparian system or prior appropriation system. May also be limited by system of correlative rights which limits use in times of shortage.
vi. Oil: Traditionally treated as a “fugitive resource” and subject to the classic rule of capture. A landowner did not own oil or gas until it was captured, i.e. until it came up out of the ground into the owner’s possession. Oil was eventually distinguished from “wild animals” so that gas could not be “recaptured” from underground storage wells.

vii. Domain Names: Usually a pure rule of capture applies for domain names.
1. The Lanham Act modifies the rule for use of trademarked names. If someone other than the trademark owner acquires a web address with that name, the trademark owner may have recourse if the use of the site dilutes the distinctive quality of the mark. The remedy is to enjoin use of the name, but does not require transfer of domain name. The π must prove:
a. that it possesses a mark; 
b. that the Δ used the mark; 
c. that the Δ’s use of the mark occurred “in commerce”; 
d. that the Δ used the mark “in connection with the sale, offering for sale, distribution, or advertising” of goods or services; and 
e. that the Δ used the mark in a manner likely to confuse consumers.
2. The Anticybersquatting Consumer Protection Act (ACPA) does allow the court to transfer the domain name to the mark owner if the use of the mark was in bad faith.

c. Doctrine of Abandonment
i. The test for abandonment is manifestation of an intent to abandon.
ii. Intent may have to be inferred from surrounding circumstances.
iii. If a property owner did not manifest an intent to abandon, they can recover any property that was taken from them.

d. The Law of Finders
i. A finder of property has the right to keep it against all but the true owner.
1. Finders cases usually involve the absence of the true owner.
2. In the absence of the true owner, the first finder generally steps into the shoes of the true owner. But the true owner can always come back to say “give me my property.”
ii. The law of finders is another application of the rule of first possession. Although the property is not res nullius, it is “up for grabs” until the true owner reclaims it.
1. Fairness - The finder labored to discover the property.
2. Efficiency - By giving a property interest to the finder, we allow the property to be used. If we can’t find the true owner, we don’t want the property to just go to waste. The property interest gives the finder an incentive to retrieve lost items, rather than simply allowing them to continue lying there.
3. Certainty - By protecting possession, we avoid all kinds of questions about ownership and preserve peace and order by preventing endless dispossession from those who can’t prove ownership.

iii. Classifications of Found Property:
1. Abandoned property. Owner has voluntarily relinquished rights to property; finder obtains ownership of property against all others, including former owner.
2. Lost property. Owner involuntarily and unintentionally lost possession; finder obtains title subject to rights of original owner.
3. Mislaid property. Owner voluntarily and intentionally places the property somewhere and then neglects to return for it or forgets where it is; the owner of the locus in quo, rather than the finder, obtains the right of possession against all but the true owner, because it will be easier for the property to be returned to the true owner if it is kept with the owner of the locus in quo.
4. Treasure trove. Coins, currency, jewels, gold, or silver, found hidden in the earth or another private place; belongs to the finder, not the owner of the land where found, subject to the rights of the true owner.
a. Rule criticized for encouraging trespassing.

iv. The law of finders and the rule of capture reflect the idea that “possession is nine-tenths of the law.”
1. Actual possession is, prima facie, evidence of a legal title in the possessor. 
2. The burden is on the party not in possession to prove title superior to that of the possessor. In the absence of evidence, all we have is the bright line rule that the possessor has superior title.
v. The place where property is found may affect the result. Property found on someone’s land may be constructively possessed by the owner of the locus in quo, especially if it is buried or attached, the owner knows it is there, or if it is in a highly private location.
vi. Hannah v. Peel: Who wins when property is found on another person’s land? The finder or the owner of the land? Generally, property found on another person’s land goes to the landowner. However, there are many nuances and exceptions:
1. When an agent of landowner is the finder, landowner still wins.
2. When item is found embedded in the land, landowner still wins.
3. Usually the owner of a house has constructive possession over everything in the house.
a. However, under facts of Peel, the landowner did not have constructive possession; he never occupied the house. The brooch that was found was not attached to the land. The location of the item did not matter and finder prevailed.
vii. Bailments
1. A bailment is created when one person has possession of the personal property of another for a particular purpose. The bailment may be for the benefit of the bailor (the one who delivers the property) or the bailee (the one holding the property) or both.
2. Bailments arise in the absence of clear contractual relationships or if it is clearly stated that the parties want to create a bailment relationship.

3. Two Types of Bailments:
a. Voluntary Bailments
i. Sole Benefit of Bailor
1. “Just doing a solid.” e.g. bailee watches dog.
2. Bailee is held liable for gross negligence.
ii. Sole Benefit of Bailee
1. More than just a favor, e.g. bailor lends car so bailee can go shopping.
2. Bailee is held to extraordinary care standard.
iii. Mutual Benefit (+ Assent)
1. Vast majority of bailment cases are in this category, e.g. dry cleaning, car park, car repair, checking luggage.
2. Court may imply a bailment relationship as a matter of law.
3. Bailee is held to standard of ordinary care.
4. Assent must be genuine and express.
b. Involuntary Bailments
i. Ex. Person next to you at the airport forgets luggage and you pick it up and take it to lost and found.
4. Suing on a bailment theory is easier than suing on negligence because all that is required is to establish the bailment relationship, which invokes a standard of care that the other party has the burden to prove they did not violate.

e. Acquisition by Gift

i. A gift of personal property requires three elements:

1. Donative intent to make the gift;
a. The donor must exhibit clear and unmistakable intention to make a gift and it must be an intention to make a present transfer of an interest in the property.
b. The donor must intend to irrevocably and completely part with property; tentative or conditional intent not sufficient.
c. There are rare exceptions, e.g. conditional gifts made in contemplation of marriage.
2. Delivery of the gift to the donee; and
a. Manual delivery. Actual physical transfer of possession where the item is actually handed over to the donee. Generally, courts require manual delivery where manual delivery is possible.
b. Constructive delivery. Involves giving control over the property, rather than the item itself. Constructive delivery is acceptable if manual delivery is impossible or impracticable, e.g. giving car keys.
c. Symbolic delivery. Handing over something that represents the gift, e.g. an artist’s wife took a picture of a bronze sculpture and wrote a note on the back indicating she was giving the sculpture to her friend as a gift.
i. Symbolic delivery will not be accepted where the risk of fraud is too high, especially where the gift was made causa mortis.
3. Acceptance of the gift by the donee.
a. There are basically no fights in gift law over acceptance.
b. Courts presume acceptance if the gift has some value.

ii. Gifts inter vivos (between living persons) are irrevocable once complete.
iii. Gifts causa mortis (in anticipation of death) are revocable if the donor recovers & are subject to intense scrutiny for fear of fraud (because the deceased cannot testify to intent).

f. Adverse Possession

i. Adverse possession is basically a statute of limitations. If someone occupies your land without legal right, he is a trespasser, and you have a cause of action for ejectment in order to recover possession. If you do not bring an action to eject the trespasser within the statutory limitations period, you have lost your right to do so. Once you have lost the right to exclude, the law concludes that you are no longer the owner and awards title to the trespasser. Justifying rationales include:
1. Certainty. The primary objective of adverse possession is to remove clouds on the title of the possessor. There may be conflicting instruments that might encumber ownership, but these disappear with the passage of time so that we can rely on the secure title of the one in possession. 
2. Economic productivity. Adverse possession rewards the person who makes productive use of the property, rather than leaving it in the hands of an owner who is neglecting it.
3. Fairness. Labor theory suggests that one who works to improve property should acquire property interests. On the flip side, it may not seem fair for someone who isn’t the true owner to reap the benefit of land that is not theirs.
4. Personhood. The longer you occupy property, the more it becomes a part of you and courts will be unlikely to force you to part with it.
ii. The doctrine of adverse possession can be seen either as punishing the true owner for sleeping on his rights, or as rewarding the possessor for putting the land to productive use. 

iii. Elements of the First Approach to Adverse Possession
1. Actual. Use of the land in the same manner a reasonable owner would use it. 
a. What counts as sufficient actual use varies depending on the type of land involved. 
b. Actual use has to be enough to warn the true owner that he should act & enough to merit a “reward” under the theories outlined above.
2. Exclusive. The possessor should not share possession with others, including the true owner.
a. By exercising the right to exclude, possessor gives notice that she is making a claim of ownership to the property.
b. Tricky example: Adverse possessor is on the property with his adult son. The son does not defeat this element as long as the son is there with the adverse possessor’s permission.
3. Notice.
a. Open. Possession that is not furtive or hidden. A reasonable landowner would be put on notice that a trespass is occurring.
i. Fulfilled by major encroachments.
ii. For large property, generally only “open” notice is required and not “notorious” notice on top of that.
b. Notorious. Conspicuous or prominent possession. 
i. When a minor encroachment wouldn’t cause a reasonable landowner to be put on notice, the possession must be notorious in order to be reasonably discoverable by the true owner.
ii. For minor encroachments, the adverse possessor generally needs to show both open and notorious notice. It is very difficult to meet this requirement as an adverse possessor, as it usually requires actually letting the true owner know about the encroachment.
4. Continuous. The possession must be uninterrupted for the length of the statutory period. 
a. This can depend on the type of property involved and what is sufficient to put the true owner on notice.
b. Adverse possessor need not occupy the property all the time, but must be at least in constructive possession during entire period.
c. Subsequent possessors may tack on the occupancy of previous possessors if there is privity between them and continuity of possession.
5. Adverse. The possession must be contrary to the interests of the true owner. If you are occupying the land with the owner’s permission—e.g., pursuant to a lease—you cannot be adverse. Permission always defeats a claim of adverse possession.
a. Option #1 (Majority Rule): The trespasser’s state of mind is irrelevant. Court focuses on reasonable use instead.
b. Option #2 (Minority Rule): Adversity may be shown under a good or bad faith claim of right.
i. Good faith. The occupation is the result of a mistake. This approach favors the reward theory of adverse possession and reasons that only innocent possessors should be awarded title. 
ii. Bad faith. The possessor entered property knowing they don’t own it & with the intent to take it.

iv. Second Approach to Adverse Possession – Color of Title
1. An adverse possessor may claim property “under color of title” (e.g. with a deed containing a mistaken property description). These claims are generally stronger depending on the statutes.
2. Under color of title approach, occupation of part of the property may be deemed constructive possession of the entire property.
3. Rationale: you should be able to rely on what the sovereign says you own (in the mistaken deed).

v. Legal Disabilities
1. The statute of limitations usually does not run against minors or people with legal disability to bring suit at the time the cause of action accrues.
2. Aside from age, legal disabilities usually include mental incapacity and even imprisonment (if the prisoner was unable to discover the adverse possession by the exercise of reasonable diligence).
3. The disability must exist either at time of the adverse entry giving rise to a cause of action, or at the time the owner acquired a possessory interest.
4. In some jdx, the disability statute starts the limitations period when the disability is removed.
5. In other jdx, the statute provides for a different period in cases of disability.
6. In some states, there is also an absolute maximum limitation period, even if a disability exists.

vi. Adverse Possession Against the Government: Generally there can be no adverse possession against the government. The rationale is that the public benefits of public lands outweighs the right to adversely possess. There are some nuances depending on the level of government and parties involved:
1. NO adverse possession against the federal gov’t, period.
2. All gov’t can adversely possess against private parties.
3. Federal gov’t can adversely possess against States.
4. States can typically adversely possess against local gov't.
5. States cannot adversely possess against federal gov’t.
6. Local gov’t cannot adversely possess against States.
7. Private parties may adversely possess against a State if the State has waived immunity, depending on the terms of statutes.

vii. Adverse Possession of Chattels: Generally involves the same elements as adverse possession of real property, but claims are trickier to fight because “open” possession is easily fulfilled but is not necessarily noticeable to true owner. There are two approaches:
1. Discovery rule: Begins the statutory period for adverse possession of chattels when the true owner discovers or should have discovered through reasonable diligence the adverse possessor’s possession of the property.
2. Demand and refuse rule: The statute of limitations for adverse possession of chattels begins running when (1) the true owner demands the personal property be returned, and (2) the possessor refuses to return it.

III. Concurrent Interests

a. Basic Concepts of Co-Ownership: 
i. Co-ownership involves the division of rights in property, not division of the physical property itself.
ii. Each co-tenant’s interest is undivided, meaning the property is not separated into pieces but is owned together as a whole.
iii. Each co-tenant has an equal right to possess the whole.

b. Tenancy-in-Common

i. This is the default form of co-tenancy (present co-ownership of property).
ii. Tenancies in common are created by any form of conveyance to 2+ people which does not create either joint tenancy or tenancy by the entirety.
iii. Any number of people can be co-tenants. Co-tenants may have unequal shares, but unless the deed or will specifies otherwise, there is a presumption that tenants in common have equal shares.
iv. Each co-owner has the right to sell, lease, or encumber their share without the permission of other the co-tenants (unless there was an express agreement not to do so).
v. Upon death, each co-tenant’s share passes with their estate. The other co-tenants have no right to succeed to the deceased co-tenant’s share.
c. Joint Tenancy
i. Intent to create a joint tenancy must be clearly specified in the deed or will, i.e. there is a presumption of creation of a tenancy in common.
1. Example: “to A and B, as joint tenants with the right of survivorship (and not as tenants in common).”
2. The Four Unities (common law, traditional):
a. Time. Joint tenants must acquire interests in property at the same time.
b. Title. Joint tenants must have acquired their interests by the same instrument.
c. Interest. Joint tenants must have same type of interest for the same duration.
d. Possession. Joint tenants all have equal rights to possess the whole. Their shares are presumed equal unless a contrary agreement is clearly established.

ii. Right to survivorship. When one joint tenant dies, their interest is automatically absorbed by the surviving co-tenants, i.e. the deceased joint tenant’s share does not pass through their will or become part of their estate. Note the effect of this right on encumbrances: "When a joint tenant dies his interest dies with him, and any encumbrances placed by him on the property become unenforceable against the surviving joint tenant.”
iii. Severance. An action of a joint tenant that converts the joint tenancy into a tenancy in common. 
1. In theory, any action that destroys one of the four unities will effect a severance.
2. The right of survivorship as to that share is severed from the estate, but co-tenants remain in concurrent ownership.
3. Most common example is where one joint tenant transfers part or all of their interest to someone else. The joint tenancy severs as to that tenant. Other examples include mortgages (lenders must protect themselves by ensuring that all joint tenants sign onto the mortgage) or leases (rare).
4. Sole owners traditionally had to use a “straw person” to make a transfer in order to avoid severance. Most courts have now eliminated the “two to transfer requirement,” meaning that a sole owner is generally allowed to create a conveyance to self and others to create a joint tenancy.
a. Conversely, a joint tenant is allowed to convert to a tenancy in common by transferring to self “as tenant in common.”

iv. In the Matter of the Estate of Johnson: Traditionally, to sever or terminate a joint tenancy, a joint tenant simply had to destroy one of the four unities. Courts have now adopted an alternative “intent-based approach” to determine the existence of joint tenancies.
1. This approach does not simply permit a court to determine the intent of a party and then fulfill it.
2. Intent is derived from an instrument effectuating the intent to sever. Intent unaccompanied by some action or instrument sufficient to corroborate and give effect to that intent will not create, sever, or terminate a joint tenancy.
3. Intent alone is not sufficient. There must be an intent to sever plus an instrument effecting it.
4. FOR THE EXAM: Adhere strictly to the Four Unities only if the question says it is a traditional jdx.

d. Tenancy by the Entirety

i. This type of co-ownership exists only between married co-owners, who are treated as a unit (common law viewed married couple as one person).
ii. Tenancies by the entirety are recognized in about half of the states, and sometimes only for real property, not personal property. Conveyance to a married couple is sometimes presumed to create a tenancy by the entirety. An example: “to H and W, a married couple, as tenants by the entirety.”
iii. The same four unities required for joint tenancy must exist plus a fifth unity of marriage.
1. Like joint tenancy, spouses have the right of survivorship.
2. However, there is no possibility of unilateral severance. Spouses must agree to any transfer of an interest in TBE property.
3. Property may be partitioned only with the agreement of both spouses or upon dissolution of the marriage.
iv. RBS Citizens v. Ouhrabka: A creditor cannot attach property owned jointly by a debtor and a nondebtor (majority view).
1. Minority view: A creditor may reach the debtor spouse’s interest in TBE property, but cannot disturb the non-debtor spouse’s interest in possession or survivorship. But this undermines the point of a TBE because the creditor could place a lien on the half-interest of the debtor, then force partition by sale.
2. RBS had tried to argue that TBE should no longer be recognized because it represents a sexist institution, but the court reasoned that the point of TBE was marital unity, which does not mean that the wife disappears as a legal entity.
v. Note the difference between TBE and joint tenancy:
1. Because each joint tenant can, acting alone and without permission of the other joint tenants, alienate his or her interest, it follows that creditors of one joint tenant may attach that tenant’s share.
2. However, if the debtor co-tenant dies before the joint tenancy is severed, the creditor’s interest in the property is extinguished.
3. In contrast, other property in the debtor’s estate, passed on by will or inheritance, is subject to the claims of creditors.

e. Partition 

i. Partition is the mechanism that ends the co-ownership of property and divides the property between the co-owners.
1. A joint tenant or tenant-in-common generally has the right to request partition at any time. A TBE cannot be partitioned except through divorce or unless both spouses consent.
2. The issue in partition is whether to divide the property in kind or to sell the property and divide the proceeds.
ii. Exceptions to the otherwise absolute right of partition:
1. If partition would be against public policy, e.g. where the child of a co-tenant would be thrown out of their home.
2. The deed or will creating the co-tenancy prohibits partition.
3. Where contracts between co-tenants limit partition, as long as the duration is reasonable.
4. Grantors may limit the right to partition of subsequent co-tenants, as long as the restraint is reasonable.
iii. If there are no exceptions to the right of partition, where one co-tenant seeks partition, there are two possible ways that partition ensues:
1. Partition in kind (a.k.a. actual or physical partition). The property is physically divided into pieces and given to each co-tenant as separate property. This is the favored type of partition.
2. Partition by sale: The property is sold by the court and the proceeds are divided according to the shares of each co-tenant.
a. Eli v. Eli: Before a court will decide on partition by sale and not partition in kind, the court must find that “great prejudice” will occur in the event of partition in kind, i.e. the court may order a sale of the whole property if the value of each co-tenant’s share would be “materially less” if the property were partitioned in kind.
b. The burden of proof to establish “great prejudice” rests on party seeking the sale.
c. “Great prejudice” does not mean “great financial prejudice.” The court should consider the “totality of the circumstances.” 
i. Factors for determining personal interests preserved by partition in kind: financial abilities of the parties to repurchase land through sale; location and size of the property; use of the property before and after the sale; sentimental value attached to the parcel.
ii. The law favors partition in kind because it does not compel a person to sell property against a person’s will and does not disturb the existing form of inheritance.
iv. If the parties agree to an equitable division amongst themselves, they can also simply end the co-tenancy by deed. Otherwise, judicial partition may be obtained and the procedure is often set by statute.
v. Owelty remedy. Where there is a clear way to physically divide the property, but the parcels have unequal value, the court can order a monetary payment from one co-tenant to another to even up the shares.
vi. A court may also award unequal proceeds based on evidence that the co-tenants contributed unequal amounts toward the purchase price of the property, although the countervailing argument would be that the co-tenant who paid more intended to make a gift to other co-tenant.

f. Rights and Relations Between Co-Tenants

i. Ouster and Duty to Pay Rent
1. Each co-tenant has the right to possess the whole. Therefore, sole possession by one co-tenant does not give rise to an obligation to compensate (pay rent) to other co-tenants absent ouster.
2. Ouster. Denial of a co-tenant’s right to possession.
a. Ouster is an “unequivocal denial of the right to enter.” 
b. There can be no denial of the right to enter unless there is a demand or attempt to enter. The tenant in possession must refuse a demand of the other co-tenants to be allowed into use and enjoyment of the property.
3. Constructive ouster. When it is impractical for all co-tenants to occupy the premises jointly, it is unnecessary that those claiming rent from the co-tenant in possession first demand the right to move in and occupy the premises.
4. In a few jdx, a co-tenant who takes sole possession of the property may be liable to the other co-tenants for their proportionate share of the premises’ fair rental value. These decisions are commonly based on a statute.

ii. Ouster and Adverse Possession
1. Adverse possession cases may involve co-tenants where one co-tenant has been in sole possession of property. But because each co-tenant has the right to possess the whole, possession becomes adverse only if there is ouster of other co-tenants. There is a presumption against adverse possession between co-tenants.
a. Adversely possessing tenant must generally be hostile.
b. In other words, there must be a claim of absolute ownership and denial of the co-tenancy relationship by the tenant in possession.



iii. General Rules of Co-Tenant Relations: There are different ways to resolve disputes absent specific agreements.

1. Accounting. While partition actions always include final accounting of expenses in determining how to divide shares, a co-tenant may also bring a separate action for accounting without seeking partition if another co-tenant receives rents or profits or otherwise benefits from the property in excess of their interest.
2. Contribution. A co-tenant may seek contribution from other co-tenants for their share of expenses he has paid, ex. taxes, mortgage payments, or repairs.
3. Waste. A co-tenant may seek an injunction against or compensation for the actions of another co-tenant that might harm or have harmed the property.
a. Co-tenants cannot use property in a way that depreciates the value of the property for the other co-tenants.
4. Rents received. If a co-tenant leases premises to third party, they must account to other co-tenants for rents received, because a lease of the entire premises to another party is an ouster of the other co-tenants.
5. Carrying costs. Co-tenants have a mutual obligation to pay the necessary costs of maintaining the property, including mortgage payments, insurance, taxes, etc. But if a tenant in sole possession sues for contribution, the court may need to offset the value of possession against the claim for reimbursement.
6. Repairs. Tenants out of possession are expected to contribute to repairs because they are necessary and in the interests of all tenants. Where a tenant in possession has been making rent profits but paying maintenance costs, a tenant out of possession gets half the net rent offset by the maintenance costs related to business, because a tenant out of possession should still contribute to the cost of running the business.
7. Improvements. Since improvements are optional, co-tenants out of possession do not have to contribute to paying for them. The co-tenant who was in possession and who made the improvement gets credit for the increased property value attributable to the improvement at the time property is sold. For example, if the improvement cost $5,000, then at the time of partition the tenant who was in possession gets $5,000.






IV. Estates and Future Interests

a. NOTE: A “future interest” is a present ownership of a right to future possession.

b. Fee Simple Absolute
i. Origin. “Fee” comes from Old English word “fief” which referred to a landholding, or an estate that is inheritable. “Simple” refers to the fact that the grant does not have any limitations on alienability or inheritability attached to it. “Absolute” indicates the estate lasts forever, unlike other “fee simple” estates that might terminate earlier.
ii. Language: “to X and his heirs.” This clarifies that an unlimited grant is intended. Language referencing heirs and assigns simply means that the estate granted is inheritable, devisable, and alienable; it does not actually give the heirs any interest in the property.
iii. There is a presumption that a grant is intended to be fee simple absolute unless some limitation is made express.

c. Life Estates

i. A life estate is a present possessory interest which gives rise to reversions in the grantor or a remainder in the grantee(s). If remainder is contingent, then the grantor retains a reversion until the contingency is removed.
1. Example of a remainder in fee simple absolute: “to my son Bart for his use and benefit for the remainder of his life, and upon his death, to my granddaughter Carly.”
2. Example of a remainder in life estate, followed by another remainder in fee simple absolute: “to my son Bart for life, then to my granddaughter Carly for life, then to Carly’s children.”
ii. A reversion in the grantor means that the grantor retains the future interest in themselves, i.e. after life estate terminates, the possessory interest reverts back. Reversion can be created:
1. explicitly, or 
2. by failing to provide for a remainder interest after a life estate, or 
3. by failing to provide for a remainder that is certain to take.
a. Example: Alice grants “to Bart for life, then to Carly if then living.” Alice has a reversion because the remainder to Carly is not certain to take.
iii. Unless otherwise provided in the grant, a life estate is alienable, meaning the life tenant may sell or give the estate to someone else.
1. Example: “To Bart for life, then to Alice.” Bart sells his life interest to David. David now has a life estate pur autre vie (for the life of another) and David’s interest is still measured by Bart’s life. 
2. If David dies before Bart, the life estate (still measured by Bart’s life) will pass to David’s estate. Then when Bart dies, the property goes to Alice.

iv. Relations Between Present and Future Owners
1. Holders of future interests may resolve disputes in the same ways as concurrent owners in certain situations, though generally not by partition, unless provided by statute.
2. The doctrine of waste may provide protection for the holder of the future interest. Remedies could be an injunction, damages, or in extreme cases, termination of the life estate.
a. Forfeiture of the life estate is available only by statute and only when damage caused exceeds remaining value of the life interest or when the conduct is especially egregious or intentional.
b. Language in a will could include a statement that the life tenant is “without impeachment for waste.”
c. States may also include the penalty of treble damages (where proven damages to the future interest are tripled).

v. Contingent and Vested Remainders
1. A contingent remainder is either
a. subject to a condition precedent that is not certain to happen, or
i. “To A for life, then to B if she survives A.” B’s remainder is contingent because it is subject to a condition precedent.
b. granted to a person that is not in existence or ascertained.
i. “To A for life, then to A’s heirs.” The remainder in A’s heirs would be contingent because we will not know who A’s heirs are until A’s death.

2. A vested remainder is
a. given to an ascertained person in existence, and
b. not subject to a condition precedent (other than one that is certain to happen, such as the end of a life estate).
i. “To A for life, then to B.” B has a vested remainder. The fact that it is subject to the condition of A dying is not relevant, because the natural termination of the preceding estate is a condition of all remainders and certain to happen.
ii. “To A for life, then to B’s heirs.” If B is alive, this is a contingent remainder. But when B dies, leaving C as his only heir, C then has a vested remainder.

c. Vested remainder subject to open. “To A for life, then to A’s children.” A has two children, B and C. B and C have a vested remainder subject to open, because if A has more children, they would join the class.

d. Vested subject to divestment. Where the condition is subsequent, rather than precedent.
i. “To A for life, then to B. If B dies before A and leaves issue, then to B’s issue.” B has a vested remainder, because there is no condition precedent to meet. However, the remainder could be taken away from B (divested) if a certain condition occurs (B dies first, leaving issue).

e. Vested interests generally are devisable, while contingent interests may not be. 
f. Contingent remainders do not accelerate into possession upon the termination of the preceding estate.
g. Contingent remainders are subject to the Rule Against Perpetuities, while vested remainders are not.
h. Contingent remaindermen may have fewer rights and remedies than vested remaindermen. For example, contingent remaindermen may not be entitled to damages or forfeiture for waste committed by a life tenant, although they may still obtain injunctive relief.

d. Defeasible Fees
i. “Defeasible” means ownership can be completely taken away upon the happening of a particular condition.
1. Example: Bogart conveys Greenacre to the city “only so long as it is used for park or nature trail purposes.”
2. If and when the city fails to use Greenacre for these purposes, title to the property will revert to Bogart (or heirs or assigns).
ii. Fee simple determinable (FSD): A limitation of a durational character is built into the granting language, such as “so long as” or “until.” If a violation occurs, the property automatically reverts to the grantor. The future interest retained by the grantor is called a possibility of reverter.
iii. Fee simple subject to a condition subsequent (FSSCS): A limitation with conditional language follows language granting a fee simple absolute. 
1. Example: “on the condition that” or “provided, however.”
2. If a violation occurs, the grantor has the option of retaking the property. This future interest is called a right of entry or power of termination. The grantor must act on this right.
3. Where the language is ambiguous and could establish either a FSD or FSSCS, courts will favor an interpretation that establishes a FSSCS because the possibility of reverter created by a FSD is more harsh.
iv. Fee simple subject to executory limitation (“executory” = dependent on fulfillment of a contingency). Violation of a condition results in automatic termination and transfer to a transferee (third party). The grantor does not have a reversion. Think of it as the grantor transferring the reversion.
1. Example: “to the Church, but if it is not used for church purposes, then to the Salvation Army.”
2. Example: “to my son Sam, if he graduates from college.”

v. Life estate determinable. Example: Sam gets a life estate from his wife, Alice, which will terminate if he remarries.

e. Estate for Years
i. An estate for years has a fixed duration of certain or ascertainable units of years or subdivisions of years (i.e., days, weeks, months).
1. If O conveys “to A for 99 years,” A has an estate for years and O has a reversion.
ii. A term of years is traditionally considered a leasehold, not a freehold, but estates for years are sometimes created outside the lease context. In those cases the holder of the estate for years has all of the rights of any other present estate owner, which means that they can assign or sell the interest and use the property just like the owner of a life estate could, subject to a claim of waste by the owner of the reversion or the remaindermen.

f. The Rule Against Perpetuities
i. The Rule: “No interest is good unless it must vest or fail within lives in being at the creation of the interest plus 21 years.” In other words, the creation of future interests are allowed only if the interests will vest or fail (no one meets the condition) within the present generation plus 21 years.

ii. Applying the Rule
1. Identify future interests created by the conveyance or devise.
a. Does not apply to present estates vested in possession.
b. Example: “To Bogart University for 999 years” does not violate the Rule because it is a present estate.
2. Look for contingent remainders and executory interests.
a. The Rule does not apply to interests retained by the grantor (reversion, possibility of reverter, right of entry).
b. The Rule does not apply to vested remainders.
c. The Rule does not apply where both the present and future interests are to charities.
3. Determine latest point at which future interest may vest or fail.
a. If it is a contingent remainder, what makes it contingent? What will have to happen to clear up the contingency?
b. If it is an executory interest, what event will cause it to come into possession?
4. Determine whether the contingency will necessarily be resolved within the lifetime of a person alive at the creation of the interest, plus 21 years.
a. “Creation of the interest” means at the time of conveyance or at the testator’s death (for a devise).
b. If uncertain whether the interest will vest or fail within the present generation plus 21 years, it is void.

iii. The goal of the Rule is to prevent the remote vesting of interests. It is a limitation on the ability of property owners to create contingent future interests. The idea is to aid purchasers by avoiding the situation where a purchaser is unable to identify who owns future interests.

iv. If the Rule is determined to be violated but leads to a harsh result, the court may use modern reform approaches:
1. “Wait and see.” The court simply waits to see what actually happens to determine the validity of a future interest.
a. Example: A remainder to grandchildren who reach 21 would be invalid because the grantor could have more children, but the court instead waits to see if the grantor does have more children before invalidating the interest.
2. “Cy pres or reformation.” Some courts are empowered by statute to revise the terms of a conveyance or devise to fulfill its intent while coming within the Rule.
3. Uniform Statutory Rule Against Perpetuities (USRAP). This basically adopts the “wait and see” approach but avoids the problem of deciding how long to wait by providing for a standard 90-year permissible vesting period. It also empowers the court to reform an interest to require vesting within the 90-year period.

v. The Rule also applies to options to purchase property.
vi. The Rule does not apply to rights of first refusal.
vii. Where corporations are involved, because there are no lives to measure, the permissible vesting period is a flat 21 years.

g. Trusts
i. A Grantor, or the Trustor, or the Settlor (one who “settles” property on another) may convey property to a Trustee. The property contained in the trust is then called the corpus or principal. The Trustor directs the Trustee on how to manage the corpus. The Trustee is given specific management authority over the corpus. For example, the Trustee may have the right to sell, lease, or mortgage the property.
1. Example: Oliver, the Trustor, directs the Trustee to manage Blackacre for the benefit of a third party, Larry, during Larry’s life. At Larry’s death, the Trustee is directed to distribute the property to the issue of Larry then living. 
2. In this example, Larry has an equitable life estate. Legal title to Blackacre is in the Trustee, but the equitable interest is in Larry.
ii. To create a trust, the trustor need only transfer property to the trustee with some indication of intent to create a trust. The trustor may also be the trustee, in which case a declaration of trust by the trustor is required.
iii. Using a trust, which gives the trustee management authority over the corpus, avoids many of the difficulties presented by future interests. In some jdx, the Rule does not apply to certain trusts. Other advantages:
1. Avoidance of probate. Placing a family business or farm operation, for example, in an inter vivos trust means that there will be a smooth transition when one of the owners dies.
2. Custodial trusts. The trustee can manage property on behalf of a minor or incompetent beneficiary.
3. Tax savings. For example, property may be given to charity, while the trustor retains a life interest. The trustor can take an income tax deduction now and the principal will not be included in the estate for estate tax purposes.
iv. The prudent investor rule requires trustee to manage the trust as a prudent investor would under the circumstances. The trustee has a duty to exercise reasonable care. Unless the trust instrument specifies otherwise, the trustee also has duty of impartiality toward all of the trust’s beneficiaries.

V. Landlord-Tenant Law

a. Essential Nature of the Landlord-Tenant Relationship

i. The landlord grants a right of exclusive possession of specific real property to a tenant for a term (period of time), with a reversion in the landlord at the end of the term.
1. In other words, the lease creates a present possessory estate in the tenant, and a future interest in the landlord.
2. Regardless of the type of lease, the landlord always has a reversion entitling the landlord to possession at the end of the term.
3. Most leases longer than 1-3 years are subject to statute of frauds.

ii. Elements of a Lease:
1. Parties
a. Must identify the parties to the lease.
2. Price
a. This is almost always the amount of rent to be paid.
b. Rarely may be some other contractual consideration.
3. Property
a. Description of specific premises to be occupied by tenant.
b. Gold standard is a specific address down to a unit number.
c. Some statutes have relaxed standards.
4. Possession (Exclusive)
a. Must provide for tenant’s exclusive use and occupancy for a fixed period of time.
b. Think – does the landlord retain a right to enter at will?
c. Court may find that right to “use” equates to exclusive possession.
iii. Example: Is letting your friend stay at your house and agreeing that they will just pay what they can a lease? It is probably a license (revocable at will). The price is iffy, the property is not definitely described (do they get a room? common areas?), and they do not have exclusive possession.

iv. The relationship between the parties is also important. In Muniz v. Kraviz, the living arrangement arose out of an employment relationship. Therefore the living arrangement should have ended when the employment arrangement ended. The court found a license.

v. Note: Parties can’t contract around landlord/tenant law. If the court thinks a lease has been created, it’s a lease. The intent of the parties is irrelevant (they could even want to create lease but get stuck with a license).

b. Categories of Leases: There are three “true” leasehold relationships, where the landlord/tenant voluntarily and mutually agree to the arrangement.
i. Tenancy for a Term of Years. The leasehold terminates on a date certain.
ii. Periodic Tenancy. The leasehold continues for successive periods of equal length (e.g. month to month) unless one party notifies the other of its intention to terminate.
1. At common law, notice of termination would be the same as the period of the tenancy.
2. Generally, 6 months’ notice is now required for leases lasting 1 year or longer.
iii. Tenancy at Will. The leasehold does not have a term of a fixed period and lasts until one party informs the other that the lease is terminated. No notice is required.
1. Example: “I hereby lease to you this apartment for as long as I want and for so long as you wish to be a tenant.” There are no definite terms.
2. Very easily converted by courts to periodic tenancies based on when rent has been paid according to the behavior of the parties.
iv. Tenancy at Sufferance or Holdover Tenancy. The tenant remains in the premises after the term of the leasehold has expired. The landlord may then elect to treat the tenant as either (1) a trespasser or (2) as a tenant under a new lease. Prior to the landlord’s election, the tenant is known as a tenant at sufferance and must pay fair market rental during that period. The tenant’s period for adverse possession begins to run only once the tenant is treated as a trespasser.
1. If the landlord elects to treat them as a tenant under a new lease, the provisions of the old lease govern the new one.
2. Typically the new holdover term is periodic, not a term of years.
a. Note: Landlord cashing a check given by a holdover tenant has the effect of establishing a new periodic tenancy. The landlord may have been better off holding the tenant to an entire new term of years.
c. Rights and Obligations

i. Landlord’s Duties
1. Right to Possession. There are different approaches to whether the landlord is required to place the tenant into physical possession on the first day of the lease:
a. American Rule: Under this traditional common law approach, the landlord is only required to transfer the  right of possession, not to ensure it. If a prior tenant remains on the premises, the new tenant has the burden of evicting the old tenant.
i. Rationale: Hannan v. Dusch – The remedy of the tenant should be against the wrongdoer and not the landlord who is only obligated to transfer a right.
b. English Rule: This majority rule requires the landlord to place the tenant into actual physical possession immediately.
i. Rationale: Keydata Corp. v. U.S. The landlord is typically in the better position to handle a holdover tenant, esp. in the residential context. The landlord is most likely to know before the term of the new lease whether a prior tenant is likely to holdover.

2. Right of Quiet Enjoyment. The law implies a covenant between the landlord and tenant in which the landlord agrees to respect the tenant’s right to quiet enjoyment. This covenant applies to residential and commercial leases.
a. The action brought for breach of the covenant to the right of quiet enjoyment is a constructive eviction claim.
i. “The landlord acted in a way OR the landlord failed to act in a way that allowed me to enjoy my property.”
b. Elements of a constructive eviction claim. These are situations where the landlord purposefully makes the premises “untenantable”:
i. the interference must be substantial and of a kind that would cause a reasonable person in tenant’s position to be forced to leave the premises right away, or as soon as possible;
ii. the tenant must notify the landlord of the interference, and give the landlord an opportunity to fix the problem if possible within a reasonable time;
iii. the tenant must actually vacate; and
iv. the interference must result from a breach of an express or implied promise made by the landlord to the tenant in the lease.
c. Even partial eviction is enough to interfere with the right of quiet enjoyment.
i. For example, where a  tenant is promised 900 sq. ft. but construction hinders enjoyment of 100 sq. ft.
d. If the landlord physically removes the tenant from the premises or effects constructive evictions, the tenant is relieved from the obligation to pay rent and the lease is terminated.
e. It is possible for a tenant to waive the covenant of quiet enjoyment for consideration, but courts will determine whether it was waived on a case-by-case basis. The covenant is designed to protect tenants from overbearing landlords, but if waiving the covenant doesn’t harm the tenant but instead benefits the parties, it should be allowed.
i. Example: The landlord offers a discount on rent to a hard of hearing tenant who waives the covenant of quiet enjoyment with respect to loud noise coming from the landlord’s other activities.

3. Minimum Levels of Habitability. In the residential context, the landlord is held to a warranty of habitability. The warranty of habitability, upon breach, presents alternative remedies for tenants who do not or cannot vacate.
a. Warranty of Habitability Tests:
i. Any defect that has a (substantial) impact upon the health or safety of the tenant.
ii. Restatement: Whether the warranty of habitability has been breached depends on multiple factors, including:
1. whether the condition violates a housing law, regulation, or ordinance;
2. the nature and seriousness of the defect;
3. the effect of the defect on safety and sanitation;
4. the length of time for which the condition has persisted; and
5. the age of the structure.
b. Damages for breach will be the difference between the value of the dwelling as warranted and as it exists in its defective condition. There may also be damages for discomfort and annoyance, withholding of payment of future rent (until defects are corrected), and punitive damages. Where the landlord is notified of a defect but fails to repair and the tenant waits before repairing it, the tenant may also deduct that expense from future rent.

c. Absent special circumstances, the landlord is not liable for crimes committed by third parties against tenants. Tort liability to third parties is outside the scope of the lease. The “health and safety” requirements of the warranty of habitability refer to structural defects only.
d. Defects that substantially affect the health or safety of the tenant may violate both the covenant of quiet enjoyment and the implied warranty of habitability. 

4. Retaliatory evictions. When a tenant exercises their rights to exclusive possession, the covenant of quiet enjoyment, or the warranty of habitability, and the landlord attempts to evict the tenant, jdx take different approaches to the retaliatory eviction:
a. The landlord cannot evict until it provides a legitimate non-discriminatory reason for doing so; or
b. Any eviction is prohibited until the premises are brought up to code; or
c. The landlord simply cannot evict for an arbitrary period of time (ex. should be original term of lease, 6 months).

ii. Tenant’s Duties: The tenant’s basic obligations are to pay rent and to avoid committing waste. Breach of the lease will be obvious: either the tenant ceases to pay rent and stays or ceases to pay rent and vacates.

1. Surrender. What happens when the tenant vacates? Where the tenant abandons the property by walking away from the premises and relinquishing any intention to return, this gives rise to an election in the landlord, who may:
a. Reject surrender. The landlord treats the lease as continuing and in full force effect.
i. Rent continues to accrue and the landlord may sue the tenant for rent until the end of the term.
ii. Majority of jdx require the landlord to mitigate damages by finding a replacement tenant. Some jdx allow the landlord to keep the premises vacant.
1. Generally, in order to fulfill duty to mitigate, the landlord has to treat the abandoned unit as they would any other vacant unit on the market. If the landlord normally repaints before showing the unit on the market, then repaint. If the landlord normally advertises, then advertise.
2. If the landlord meets the duty to mitigate, the tenant is on the hook for the rest of the rent that wasn’t paid during the lease term.
iii. Note what happens when the landlord relets the unit in different situations:
1. If the market rental rate has decreased, resulting in the landlord not earning as much in rent from a replacement tenant, the landlord can pursue the original tenant for the difference between the rent the landlord actually receives and the contract amount owed by the tenant.
2. If the market rental rate has increased and landlord is thus earning more, the windfall actually goes to the tenant because the lease is still in place (landlord should have accepted surrender then rented to a new tenant at a higher rate).

b. Accept surrender of the premises. The landlord treats the lease as terminated from the moment of acceptance.
i. The landlord can sue the tenant for any damage to the premises and unpaid back rent.
ii. The landlord can no longer sue for future rents because the lease no longer exists.
iii. If the landlord wants to accept keys for security purposes only, the landlord must make it clear that security is the main concern and the landlord does not want to treat the lease as terminated.
1. Basically, regardless of whether landlord wants to accept or reject surrender, the landlord should communicate the decision clearly to the tenant in writing.
2. ex. “I reject surrender but I accept your check as a payment of this month’s rent.”

2. Default. What happens when the tenant ceases to pay rent but stays in possession? Eviction.
a. Summary proceedings. The sheriff removes the tenant pursuant to an unlawful detainer action.
i. Notice periods (with opportunity to cure) are usually prescribed by statute, typically 5-10 days.
ii. If the tenant does not pay within the time period but remains on premises, tenant is then subject to summary proceedings.
iii. At the very least, the landlord may obtain possession of the space.
iv. Some statutes also grant damages to the landlord.
v. Some statutes require that the tenant failed to pay rent, while others allow proceedings for non-monetary defaults.
vi. A breach of the implied warranty of habitability may be a defense to summary proceedings, but the tenant cannot raise issues of CQE or IWH. Those are separate and must be brought as separate actions for damages.
vii. In other words, the only way for a tenant who hasn’t paid rent to get rid of eviction action is to pay rent.
viii. The landlord cannot shortcut statutes. If there is an unlawful detainer statute on the books, the landlord must use the statutory proceeding.  They cannot call the police to remove a defaulting tenant who is being treated as trespasser.

b. Self-help. The landlord personally removes the tenant.
i. The landlord must peaceably enter the premises and use minimal physical intrusion to obtain possession. For example, changing locks while tenant is out.
ii. Some jdx forbid self-help and also prevent (residential) tenants from waiving such protection.

3. Duty of the Tenant to Not Commit Waste
a. Affirmative waste. The tenant deliberately changes the property in a way that diminishes its value.
b. Permissive waste. The tenant fails to take appropriate steps to protect or repair the premises.
c. Ameliorative waste. The tenant alters the property but increases property value. This is still a form of waste.

d. Transfer of the Premises: The default rule is that the tenant may transfer the right of possession through assignments or subleases. For this reason, many leases have language restricting transfers so that landlord retains some control over who has possession. Language limiting transfer must be express in the leases.
i. Some jdx have an implied commercial reasonableness requirement. The landlord must refuse consent to transfer reasonably.
1. Silent consent clause. “Tenant may not transfer, assign or sublease without prior written consent of landlord.”
2. Language negating implied duty to act reasonably. “Consent may be withheld for any reason.”
3. Capacity to pay and abide by the terms of the lease is a major factor in determining whether refusal to consent was reasonable. “Fear” (as in mafia replacement tenant example) without concrete evidence is not enough.

ii. Assignments and Subleases
1. An assignment conveys the whole term, leaving no interest or reversion in the grantor/assignor. Think of it as a transfer of one’s status as a tenant.
2. A sublease is a transaction where tenant grants an interest in the leased premises less than his own, or reserves a reversion.
3. The common law distinction focuses on duration.
a. If the written instrument purports to transfer lessee’s estate for the entire remainder of his term, it is an assignment.
b. If the instrument purports to transfer lessee’s estate for less than the entire term (even a day less), it is a sublease.
c. Intentions of the parties and the form of the instrument are irrelevant.
4. The modern rule focuses on intent. In construing deeds and other instruments, the goal is to ascertain the intention of the parties.

iii. Profit-sharing provisions. Commercial leases may include provisions specifying whether and what percentage of profit the landlord will receive upon transfer.
iv. If the prime lease (the lease between the landlord and the original tenant) terminates, then generally the sublease also terminates. However, if the tenant under the prime lease surrenders the premises to the landlord and the landlord accepts, then the landlord accepts surrender with the sublease in tow (meaning the sublease continues).
v. If the tenant makes an assignment to a subtenant, although the subtenant becomes the one in privity of estate with the landlord, the original tenant is still in privity of contract with the landlord. The landlord can sue either the tenant or the subtenant for rent, but only the tenant for breach of contract, unless the subtenant signed an assignment with an assumption. The original tenant remains secondarily liable unless the landlord releases them from the contract.

e. Housing Discrimination
i. With respect to “facially neutral” practices:
1. Disparate impact theory. Housing practices unlawful under Title VIII include not only those motivated by a racially discriminatory purpose, but also those that disproportionately affect minorities.
2. A prima facie case is established by showing that the challenged practice of the defendant actually or predictably results in racial discrimination, i.e. that it has a discriminatory effect.
a. Burden then shifts to defendant to show that the challenged practices serve legitimate and genuine business goals.
3. Discriminatory intent need not be shown.
ii. Discriminatory impact cases challenge discriminatory practices.
iii. Discriminatory treatment cases challenge discriminatory refusals to rent.
iv. Disparate treatment. Where tenant meets all formal selection criteria but the landlord rejects based on some other reason.
1. In employment context, an employer was able to avoid liability by showing she would have made the same decision for nondiscriminatory reasons.
v. Steering. Where real estate agents consciously “steer” white buyers away from areas that are racially integrated.
vi. Affirmative marketing (a.k.a. benign steering). An effort to maintain integration, for example by increasing the marketing of homes in a predominantly black neighborhood to white buyers while retaining equal opportunities for black buyers.

VI. Real Estate Purchase and Sale Transactions

a. Overview of Transaction Timeline
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b. Pre-Contract Period

i. This is the period before the property owner executes the contract for sale.
ii. Typically the seller enters into a listing agreement with a broker setting out the duration of the broker’s service, commission rate, and the listing price of the property. There are three different kinds:
1. Exclusive listing agreement. Guarantees a commission to the broker if the seller enters into agreement with a buyer, no matter who located the buyer.
2. Exclusive agency listing agreement. The seller agrees to work exclusively with the listing broker. The listing broker will earn a commission even if the seller conveys to a buyer located by another broker. However, the seller may locate the buyer himself without owing a commission to the listing broker.
3. Open listing agreement. The seller makes no promise of exclusivity and the broker who locates a “ready, willing, and able” buyer earns a commission.
iii. Under the common law rule, a broker earns a commission as soon as she locates a ready, willing, and able purchaser. Sale need not actually close.
iv. Under the modern rule, a broker gets commission if they locate a ready willing and able purchaser, and the parties execute a binding contract for sale and purchase, and the purchaser shows up at closing, tenders payment, and consummates the transaction.
1. However, if the seller is the one who causes the purchaser to back out, or takes steps that the seller should realize would cause a reasonable purchaser to refuse to close, then the seller must still pay the broker a commission.

v. Broker’s Fiduciary Duties
1. Duty of care. The broker must act with the level of care of a hypothetical competent broker under similar circumstances
2. Duty of loyalty. The broker:
a. must not engage in self-dealing (place own interests first)
b. maintain client confidences, and
c. avoid conflicts of interest.
3. Duty to disclose all offers. The broker must disclose all non-frivolous offers so seller can determine whether or not to accept
vi. A broker who breaches a fiduciary duty to the seller is not entitled to a commission. A seller who discovers a breach after paying a commission may force the broker to pay back or “disgorge” that amount to the seller.

vii. Selling Brokers
1. Purchasers may rely on the advice of selling brokers who take them to see many homes. However, selling brokers are still considered agents of the seller and sub-agents of the listing broker.
2. The listing broker and the selling broker will share the commission.
viii. Buyer’s Brokers
1. A type of broker who only owes fiduciary duties to the purchaser and may be hired or paid by the purchaser directly.
2. Typically receives a portion of the listing broker’s commission, which is negotiated.
ix. The pre-contract period culminates in a purchase and sale agreement between the seller and the buyer, which contains contractual promises, representations, and warranties.

c. Contract/Executory Period

i. This is the period immediately following signing of the contract and before the contract is fully performed. “Executory” refers to an unfulfilled promise. The executory period is created and limited by the contract. The contract also sets deadlines for closing and creates a set of tasks for both seller and purchaser.
1. For example, the contract might require the seller to provide the purchaser with an updated survey of the property.
2. Real estate contracts often contain contingency provisions, e.g.  buyer’s obligation to buy is conditioned on ability to obtain a loan.

ii. The Statute of Frauds. In order to come within the Statute of Frauds, a written real estate contract must contain the following:
1. Price. The contract must fix a price in a set dollar amount or provide a means (or formula) of determining the dollar amount.
2. Parties. The contract must identify the purchaser and the seller (and the party to be sued must have signed the contract).
3. Property. The contract must describe the property sufficiently to allow a third person (court) to locate the boundaries.
a. This standard is not very high for contracts, but very high for deeds. In evaluating the contract, the court will attempt to determine the intent of the parties; in evaluating the deed, which actually conveys the real property, courts demand precise legal descriptions, such as:
i. Metes and bounds legal description. Starts at an easily recognizable “place of beginning” and proceeds in a clockwise manner around the boundaries. It must end where it starts.
ii. Recorded plat. A survey, created by a surveying engineer, of a subdivision created under local law.
iii. U.S. government survey.

iii. Exception to the Statute of Frauds. The doctrine of part performance may lead to the equitable remedy of specific performance, even absent a contract that comes within the statute of frauds, in certain situations.
1. Rationale #1: The purchaser’s part performance may demonstrate that the purchaser relied to his detriment on the agreement.
a. Hickey v. Green. Seller tried to back out of an oral agreement to sell after getting a better offer, but the buyers had relied on the promise and immediately entered into an agreement to sell their old house.
b. The traditional rule was that the buyer invoking part performance had to show actual possession of the property, plus improvements, plus tender of the full purchase price (not just earnest money).
c. The modern approach is that buyers must have paid earnest money and relied on the promise (sold house).
d. Remedy of specific performance requires the buyer to show (1) they acted in good faith and “with clean hands,” and (2) they will be able to tender the sale price.
e. The performance must be one that is in some degree evidential of the existence of a contract and not readily explainable on any other ground.
2. Rationale #2: Part performance may act as evidence of the agreement that substitutes for the otherwise required writing.

iv. Marketable Title. There are three elements of marketable title:
1. Seller must be the “record owner” of the property.
2. Seller must have fee simple absolute ownership of the property, without encumbrances or limitations of any kind.
a. An encumbrance is any interest in the real property owned by another party.
3. By purchasing the property, the purchaser will not be placed into a non-frivolous prospect of litigation over ownership.
a. Lohmeyer v. Bower. As soon as Lohmeyer took possession, the zoning authority could have sued him for a zoning violation, therefore there was a defect to marketable title.
b. However, zoning restrictions in themselves are not considered encumbrances (gov’t restrictions are not defects in title). Rather, the existing violation of a zoning regulation can be a defect.

v. Implied warranty of marketability (default rule): Seller is under an implied obligation to deliver marketable title at closing.
1. Parties are allowed to contract around this rule (i.e. redefine marketable title, allow seller to deliver something other than marketable title, etc.). Almost everyone contracts around this rule to allow for utility easements.
a. Example: “Seller agrees to deliver marketable title with the exception of x, y, and z…”
2. Seller could contract to deliver insurable title, or title that a title insurance company is willing to insure.

vi. Purchaser examines title prior to closing to determine whether seller actually has marketable title.
1. Purchaser has the right to investigate public records regardless of whether the contract provides this right.
2. Purchaser usually has limited time to object to title defects.
vii. Note that adverse possession may lead to marketable title except in states that require marketable title be proved by publicly available documents.

viii. Caveat Emptor (Buyer Beware) & The Doctrine of Defects
1. Patent defects (obvious or discoverable upon reasonable inspection) = caveat emptor, purchaser buys property “as is” and seller has no duty to disclose those defects.
a. “Reasonable inspection” normally refers to an inspection conducted by a professional.
2. Latent defects (hidden, concealed, or not discoverable upon reasonable inspection) = sellers must disclose defects that would not be discoverable by a reasonable inspection and that materially affect the property.
a. A seller who is aware of a latent defect and attempts to conceal it is liable for fraud.
b. A seller who is unaware of a latent defect does not have to disclose it but if the seller makes affirmative representations that turn out to be incorrect, the seller may be liable for negligent misrepresentation.
c. The purchaser does not have the right to enter and investigate seller’s property to locate defects unless the purchaser negotiates this right in the contract.
i. This right will also be time limited.
ii. A good inspection clause will specify seller’s obligations in the event that the inspection reveals defects.
d. Note that seller’s representations are subject to the duty of continuing accuracy.
3. Non-physical defects. Buyers may also recover for a defect that is psychological or reputational (“stigmatized property”) rather than physical in some jdx, as long as it is a material fact that was misrepresented, concealed, or not disclosed by the seller in response to an affirmative inquiry and the buyer relied on that misrepresentation or nondisclosure
a. “Material” = would be likely to affect the conduct of a reasonable person in the same transaction.
b. Some states have nondisclosure statues, but these merely protect sellers from the burden of voluntary disclosure of psychological defects (meaning that if a buyer asks a question, they are still entitled to a truthful answer).
c. Irrational fears do not fall within the scope of the defects doctrine.

ix. Doctrine of Equitable Conversion. If the property is damaged during the executory period, the purchaser must still go through with the transaction and pay the entire purchase price. 
1. Rationale: At the moment the purchaser signs the contract, he becomes “all but the owner” and the seller’s interest in the property is diminished.
2. The Uniform Vendor and Purchaser Risk Act changes the rule to place the risk of loss on the party in possession (almost always the seller). If the purchaser accepts possession prior to closing, however, the risk of loss transfers to purchaser.
3. If the damage to the property is not substantial, the seller can specifically enforce the contract with abatement in the price.

x. Damages
1. Benefit-of-the-bargain (lost profits).
2. Liquidated damages (must be (1) difficult to ascertain at time of contract & (2) reasonable).
3. Costs of resale (seller only, e.g. cost of being forced to hire lawyers twice instead of just once).
4. Costs of ownership (seller only, e.g. insurance costs, but can only receive if such costs exceeded profits).

xi. Equitable Remedies
1. Specific performance (and part performance).
a. The party seeking specific performance must be in a position to complete their side of the transaction.
b. Remedy will be granted to a seller where the seller was forced to retain possession and assumed costs and risks, e.g. continued liability for torts, taxes, maintenance costs.
2. Reformation of a contract containing mutual mistake or fraud.
3. Rescission of the contract on the grounds of fraud, mutual mistake, or impossibility of performance.
a. If seller committed a fraud or misrepresented the property, or there is mutual misunderstanding as to a material fact, the seller cannot deliver marketable title.
b. Parties may make a mutual agreement to rescind (which does not have to be in writing).

d. Closing
i. Closing occurs when the parties each complete performance (seller delivers title in exchange for purchaser tendering full consideration).

ii. Elements of the Deed
1. Description of the property.
a. Again, must be precise (metes and bounds, reference to a recorded plat, or reference to government survey).
2. Identification of the grantor(s) and grantee(s).
3. Language expressly demonstrating grantor(s) intent to make a present transfer and conveyance.
4. Signature of grantor(s).

iii. The deed must be delivered to be effective. Delivery must be actual or constructive (either physically handed over or an unambiguous statement or action by grantor indicating intent to presently relinquish ownership and control of the property).
iv. The deed need not be signed by the grantee because it is an instrument of conveyance. It also need not refer to any consideration at all.
v. A notary public is not needed for valid transfer but is usually needed to record the deed. Recordation is also not required for the deed to be valid.
vi. Some jdx require witnesses to grantor(s) signature.

vii. Merger Doctrine. Promises that the seller made to the purchaser with respect to title prior to closing, either in writing or orally, are deemed to “merge” into the deed, meaning that they disappear, and the purchaser is left only with any warranties contained in the deed. There are a few
exceptions:
1. Promises that are collateral to conveyance (i.e. do not relate to the parties’ definition of marketable title).
2. Promises the parties expressly denoted as “surviving closing.”
3. Promises that are subject to mutual mistake of fact.
4. Promises extracted by fraud.
a. Example of the merger doctrine: A surprise easement that was negligently omitted during the title search is discovered after delivery of the deed. The easement renders title unmarketable. But Buyer cannot sue on the purchase and sale agreement because the promise to deliver marketable title has merged into the deed.

e. Post-Closing
i. Period when the purchaser has taken ownership of the property.
ii. Title Assurance. There are several devices for protecting purchaser’s title.
1. Deed protections. The purchaser may look to warranties contained in the deed itself, depending on the type of deed.
a. Quitclaim deed. This type of deed contains no promises whatsoever regarding title, but is useful for achieving goals specific to certain situations.
i. Used to clear title, i.e. to request a third party who arguably owns an interest in the property to release their interest.
ii. Used in divorce or other settlements, e.g. wife quitclaims interest in house to complete settlement to get yacht.
iii. Used to effectuate gifts, e.g. where grantor does not receive consideration for the transfer.
iv. Language: “I hereby convey to you the property described in the deed, to the extent that I own it. However, at least in the deed, I do not represent that I own the property at all or guarantee the state of my title.”
b. General warranty deed. This type of deed contains both present and future warranties.
i.  Present warranties refer to promises that are breached, if at all, at the time of conveyance.
1. Seisin. Grantor warrants that he has rightful freehold possession, i.e. that he is the owner of the property in fee simple absolute.
2. Authority to convey. Grantor warrants that he has authority to convey the interest.
3. No encumbrances. Grantor warrants that there are no encumbrances at time of conveyance affecting title to the property.
ii. Future warranties refer to promises that are breached, if at all, at some point following conveyance.
1. Defense. Also called covenant of general warranty. Grantor warrants that he will appear in court and defend grantee against a third person alleging a superior title.
2. Quiet enjoyment. Grantor asserts that grantee will not be disturbed in possession by someone with superior title.
3. Further assurances. Grantor promises to take action as necessary to correct a title problem that would otherwise be a violation of the present warranties.
iii. Since present warranties are breached at the time the deed is delivered, the benefit of those covenants do not run to remote grantees, i.e. the only party who can sue on the breach is the immediate grantee under the deed.
iv. A grantee suing under a present or future warranty is limited to the price the grantor received for the property.
v. A court usually finds breach of warranty only if the violation results in a loss of value to the purchaser.
c. Limited (or special) warranty deeds. This type of deed protects the grantee against encumbrances and defects in title made by/through/under the immediate grantor only.
i. Compare to general warranty deed, which extends to defects that arose prior to grantor’s ownership.
2. Title insurance. The purchaser may also acquire title insurance.
3. Attorney title opinions. Note that incorrect attorney opinions may lead to liability for malpractice.
4. Title abstractor liability. An abstractor who negligently prepared a title abstract is subject to tort liability.
5. Adverse possession.

iii. Express Warranties. If the purchaser wants a warranty regarding the quality of the premises, the warranty must be expressly stated in the contract.
1. There are no implied warranties except the implied warranty of quality for new construction.
2. The defect must be latent and significant.

VII. Servitudes

a. Basic Concept. Servitudes encompass legal rights and obligations that are attached to and burden the land. Recognized categories include easements, profits, licenses, and real covenants. They are non-possessory interests.

b. Easements. An easement is the right to use the property of another for a specific purpose. Because an easement is an interest in land, it is subject to the Statute of Frauds. The most common easement is a “right-of-way,” which gives the holder the right to cross another’s land. Easements therefore allow multiple parties to have rights with respect to land without actually owning the land itself.
i. Basic Terms. Alice, who owns Blackacre, holds a right-of-way easement over adjacent Whiteacre, owned by Bart, to reach a nearby road.
1. The dominant parcel or tenement has the benefit of the easement. In this case it is Blackacre.
2. The servient tenement bears the burden of the easement. In this case it is Whiteacre.
3. An easement appurtenant benefits a particular property and is therefore attached to the title. In this case the easement benefits  Blackacre, rather than belonging to Alice personally. To say that an easement is appurtenant means that it runs with the land.
4. An easement in gross does not benefit any particular property. An easement in gross benefits a particular party. It only identifies a benefited party and a servient parcel. All easements in gross are presumed transferable unless the grantor indicates otherwise.
a. Exclusive v. non-exclusive easements. Easements in gross are presumed to be non-exclusive, meaning that more than one person or entity can have the same easement.
ii. Affirmative easements allow the holder of the benefit to do something on the servient tenement (e.g. right of way).
iii. Negative easements allow the holder to prevent the servient landowner from making otherwise permissible use of her own land.
1. Example: A negative “set-back” type of easement would prevent an owner from building too close to the property line.
2. Example: A conservation easement leaves the fee ownership of the property in the owner but prevents development of the property.
3. Example: A historic preservation easement prevents a building owner from destroying or modifying the structure.

iv. Express Easements. Created by a writing meeting the requirements of the Statute of Frauds: (1) identifies grantor/grantee, (2) identifies the benefited/burdened parcels; (3) includes clear intent to create an easement and not a license; and (4) is signed by grantor.
1. The deed could include a grant of an easement by a reservation (creating a new right) or an exception (preserving existing right).
2. The writing should specify the location, extent, and proper use (scope) of the easement.
a. If not, the court will attempt to discern the parties’ intent (looking at the surrounding circumstances) and give the grantee the “right to such way as is reasonably necessary and convenient for the purposes for which it is granted.
b. If no duration is stated, it is presumed to be perpetual.
c. If the easement is limited to a particular purpose, the easement will terminate when the purpose is fulfilled or ceases to exist.
3. Scope of the Easement. Ideally the scope should be made clear. The writing should describe the width and length; whether cars may be driven over it or whether the users must park outside and then walk in; specify duration and conditions for termination; specify which party bears the costs of maintenance.
4. Note: An easement may be inherited by subdivision (i.e. owner of dominant tenement divides his parcel and sells to 4 new owners, who all inherit the easement), but the new owners must not overburden the servient tenement.

v. Easement by Estoppel. Created when the dominant tenant reasonably relied to his detriment on the servient tenant’s promise.
1. R.3: An easement by estoppel may arise if substantial injustice would result when the owner or occupier permitted another to use the land under circumstances in which it was reasonable to foresee that the user would substantially change position, believing that the permission would not be revoked, and the user did substantially change position in reasonable reliance on that belief.
a. Kienzle: The party who allegedly gave permission for the use need not have made a misrepresentation.
b. Boyd: If the purchaser should have known that there was no easement as a matter of public record, that precludes a finding of easement by estoppel.
2. When do equitable easements by estoppel end?
a. Approach #1: (Kienzle) They are presumed to run with the land (not necessarily a good result).
b. Approach #2: Treat them as an irrevocable license which ends when the necessity for it ends.

vi. Easements Implied by Prior Use or Necessity. These situations arise when a grantor splits a piece of property into pieces and conveys one of the parcels. The court might determine that an easement was implied in the conveyance in two situations:
1. By prior use: If a particular use of the servient parcel already existed and was reasonably necessary to the use and enjoyment of the dominant parcel. Requirements: 
a. common owner (originally one owner owned both the burdened and the benefited parcels);
b. prior to splitting the property, use of part of the property benefited another party (quasi-easement);
c. use was apparent and continuous;
d. use was reasonably necessary.
i. Boyd: “There could be no other reasonable mode of enjoying the dominant tenement without this easement.”
2. By necessity: If an easement became necessary due to the conveyance. Requirements:
a. common owner (originally one owner owned both the burdened and the benefited parcels);
b. necessity for easement arose when property was divided.
i. usually results from being landlocked.
c. use is strictly necessary (some courts use lower standard);
i. Boyd court said strict standard did not require “impossibility” but must be infeasible, impractical, and very costly.
1. Having to spend $90k to build a road over wetlands not enough to meet “strict necessity.”
2. A landslide making a road impassable is not enough to imply an easement by necessity because the necessity did not arise at the time of the conveyance.
3. A party forced to access parcel by boat is not enough to meet “strict necessity.”

vii. Easement by Prescription. Similar to adverse possession, the dominant tenant uses the servient parcel without permission for the prescriptive period. Also related to this category are easements established by custom and implied dedication.
1. The user must establish the use is (1) adverse (i.e., without the owner’s permission), (2) open and notorious, and (3) continuous for the period of prescription (typically 10 years).
a. Generally does not need to be exclusive use.
b. Some jdx do add a requirement that the use be exclusive, meaning the claimant must use the easement “as his own” rather than as a member of the general public.
2. Most jurisdictions presume adversity when all other elements are met. Minority rule places burden on the user to establish adversity.
3. For “continuous use,” all that is necessary is that the use be as often as required by the nature of the use and the needs of the claimant. Use must also be “uninterrupted.” 
a. A claimant’s adverse use may be interrupted by the owner of the servient estate physically blocking the way during the prescriptive period, or by the owner instituting successful legal proceedings.
4. Rationale: The doctrine protects the expectations of purchasers and creditors who act on the basis of the apparent ownerships suggested by the actual uses of the land.
5. O’Dell v. Stegall: Adverse use is measured by the observable actions and statements of the adverse user. It generally means the “use of property as the owner himself would exercise, entirely disregarding the claims of others, asking permission from no one.”

viii. Equitable Enforcement of Easements & Notice. If the parties were on notice of an easement, courts will recognize the easement even where the deed does not reflect an easement due to a drafting error. “Notice” means record notice (e.g. a prior deed referring to the easement in public records) or reasonable inspection of the property or due diligence would have led to the discovery of the easement.

ix. Ways to Terminate an Easement
1. Release. The dominant tenant agrees to relinquish the easement. This should be in writing, to meet the Statute of Frauds, and recorded, so that the title is clear (which means it must have a notarial acknowledgment).
2. Expiration. If the original easement was only for a certain period of time, it ends upon the expiration of that time period. If the easement was for a particular purpose, it ends when the purpose has been fulfilled. Similarly, an easement by necessity ends when it is no longer necessary.
3. Abandonment. This requires more than just a period of non-use; the court must have some indication (express or implied) that the dominant tenant intended to abandon the easement.
4. Merger. If the dominant and servient parcels come to be owned by the same person, the easement is automatically extinguished, because a landowner cannot have an easement over her own land.
5. Estoppel. Just as in easement creation, the easement may be terminated if the dominant tenant makes a promise to release the easement, which the servient owner relies on to their detriment.
6. Condemnation. If the government acquires the servient tenement by eminent domain, it may also terminate an easement on the property, but must pay the dominant owner just compensation.
7. Prescription. Just as in easement creation, the owner of the servient estate may terminate an easement by blocking the dominant tenant’s use of it for the prescriptive period.
8. Notice. A subsequent purchaser of the servient tenement who takes title without notice of the easement may be a bona fide purchaser under the jurisdiction’s recording act, and thus not be bound.
9. Misuse. The dominant owner misuses the easement only when the use exceeds the easement’s scope—i.e., the permissible use for which the easement was established. The court may terminate an easement if the misuse is intentional and frequent, or if the misuse is likely to continue. Typically, the remedy in such cases is an injunction against further misuse along with damages for any harm caused to the servient owner by the previous conduct.
a. In general, courts allow for the natural evolution of easement use, given changes in technology, as long as the burden on the servient owner is not appreciably increased.
i. Example: An electric company is given a utility easement over Blackacre. The electric company later enters into an agreement with a cable company to allow the cable company to attach cable lines to the electric poles. This is probably a natural evolution of easement use that does not increase the burden on the servient owner.
ii. Example: “Rails to Trails” Act.
b. Traditional, majority rule: Adopts a bright-line approach prohibiting any use of an easement to benefit a non-dominant parcel, even where there is no increased burden on the servient tenement. Using an easement to benefit a non-dominant parcel is by definition misuse.
c. More flexible intent test: Even though the use of an easement to benefit a non-dominant parcel is misuse, the court also considers whether the parties, at the time the easement was created, reasonably contemplated it might be used for the benefit of adjacent property “not formally within the terms of the easement.” However, the use is still not allowed if it overburdens the servitude.

x. Easement Valuation. Value may be ascertained by comparing the value of the servient estate before and after it is burdened by the easement. So, if a reasonable buyer would pay $500,000 for Blackacre without a bike trail, but only $450,000 for the property with the trail, the easement would be worth $50,000.

c. Profits. A profit à prendre (right of taking) is a “super-easement,” in the sense that it couples the right to enter the property of another with the right to remove something, such as minerals, timber, or game. A mere easement would not allow the holder to carry off the products of the land.
i. For the most part, the rules regarding the creation and interpretation of profits are identical to those for easements.
ii. A profit may be either appurtenant or in gross, and it is sometimes difficult to tell which was intended. 
1. If the profit is appurtenant, it cannot be transferred without also conveying the land to which it is attached.
2. A profit in gross is generally assignable and inheritable.
3. If it was meant to benefit the land, it was probably appurtenant. If meant to benefit a person, then in gross.

d. Licenses. A license is not an interest in land, but rather is a transient, personal privilege. A license constitutes permission to enter the property of another for a particular purpose. A license is usually held to be revocable and unassignable  unless the parties agree otherwise.
i. Because it is not an interest in land, it need not adhere to the Statute of Frauds; thus, a license can be granted orally.

e. Real Covenants and Equitable Servitudes. A real covenant refers to a promise relating to the land, which adheres to the title and “runs with the land” rather than remaining with the original promisor or promisee. 
i. Real covenants deal with real property. They deal with the use of the land itself. The most common real covenant restricts the property to residential use, often single-family.
ii. Courts sometimes hold that a real covenant cannot be enforced at law by or against a subsequent owner of the property. Nevertheless, the court may be willing to use its authority in equity to hold the landowner to the covenant. In that case, the covenant is enforced as an equitable servitude.
iii. Courts historically hesitated to allow covenants to bind subsequent purchasers because it conflicts with the free alienability of land, but eventually started trying to find ways around common law rules limiting real covenants after it became apparent that real covenants may increase the value of land and are less valuable if they do not run with the land.

iv. Requirements for a Real Covenant to Run with the Land (Step 1: Traditional Approach). At common law, a covenant does not run with the land at law unless the following elements are met:
1. Intent. The parties must intend for the covenant to run with the land. Language such as “successors and assigns” signifies that intent explicitly. Intent may also be implied from the surrounding circumstances, including the type or purpose of the covenant.
2. Touch and concern the land. This factor attempts to distinguish between promises that are personal in nature and those that have to do with the use and enjoyment of the land itself.
a. Since it is hard to determine whether an affirmative covenant is a personal obligation, the common law rule was that affirmative covenants never run with the land.
b. The modern Neponsit test now determines whether a covenant touches or concerns the land: Does the covenant impose, on the one hand, a burden upon an interest in land, which on the other hand increases the value of a different interest in the same or related land?
i. Is there land that has some burden (that would have otherwise not been there), and does the existence of that benefit increase the value of an interest in that land of another party?
ii. Identify a burden on one parcel that benefits another parcel. 
iii. Does the covenant in purpose and effect substantially alter the rights of the parties?
iv. Don’t consider policy issues under this test, but do consider them under Restatement approach.
3. Horizontal privity. Historically, courts required some connection between the original promisor and promisee beyond the covenant itself. Courts accepted three types of horizontal privity:
a. Grantor/grantee or “successive” privity. This means that the covenanting parties were the grantor and grantee of the land to which the covenant pertained.
b. Mutual privity. The parties both have a legal interest in the land affected by the covenant (e.g. one party has an easement and covenanted to maintain it).
c. Landlord-tenant privity. These parties could make covenants in a lease that will bind subsequent owners of the rental property and sub-tenants or assignees of the lessee.
4. Vertical privity. This type of privity requires a connection between the successive owners of the burdened property and the benefited property. This element usually not an issue except in rare circumstances.

v. Requirements for a Real Covenant to Run with the Land (Step 2: Restatement approach). Recognizing that the "touch and concern" requirement is difficult to apply and does not address the central concerns regarding the enforceability of covenants, the Restatement abandons the requirement and substitutes the following test. Servitudes that are invalid because they violate public policy include, but are not limited to:
1. a servitude that is arbitrary, spiteful, or capricious;
2. a servitude that unreasonably burdens a constitutional right;
3. a servitude that imposes an unreasonable restraint on alienation;
4. a servitude that imposes an unreasonable restraint on trade or competition; and
5. a servitude that is unconscionable.
vi. Note that this test applies not to the “running” of covenants to subsequent purchasers, but to the enforceability of any covenant, even as to the original parties to the promise.

vii. Requirements for equitable servitudes to run with the land:
1. Intent. Parties must intend that promise bind subsequent owners;
2. Touch and concern. Promise must have to do with the ownership and use of the property rather than a personal obligation; and
3. Notice. The burdened party must have notice of the restriction.

viii. Implied Covenants. In equity, a court may hold an unrestricted lot to recorded covenants by implication, if there is a “general scheme” of development. Sometimes these implied covenants are called “reciprocal servitudes” because the court in equity decides it would be unfair to allow a lot to receive the benefit of the restrictions on the neighboring lots without also being bound thereby.
1. Otherwise, the landowners in compliance with the development scheme would be forced to go to the developer and have the developer sue the owner of the one unit not in compliance, because the landowners are not in privity with each other.
2. Look to see if the developer filed a declaration of covenants, how many other lots were subject to the covenant, zoning, etc.

ix. Termination or Modification of Covenants. All of the methods for terminating easements also apply to covenants, except for perhaps termination by prescription.
1. A party seeking to terminate could obtain a release of the covenant from all of the owners who could enforce it. But even one hold-out will prevent the transaction.
2. Modern covenants may build in a device that requires a majority or supermajority of lot owners to agree to release or amendment of the covenant rather than unanimous approval.
3. Covenants may also terminate under the doctrine of waiver or acquiescence, due to a failure to enforce the restrictions.
a. To constitute waiver, the previous pattern of non-enforcement must indicate an intent to abandon the restriction.
4. Test for change in conditions:
a. A change in conditions justifies a refusal to enforce the covenant only where the change is so substantial that the original purpose of the restriction can no longer be accomplished. 
b. This requires a finding that the covenant has ceased to be valuable to the benefited lots. If those lot owners cared enough to bring suit for an injunction, it’s difficult for a court to find that the covenant has no value.
c. R.3: Court may award compensation to lot owners harmed by termination of covenant due to changed conditions.
d. R.3: A developer may not exercise a power to amend or modify the declaration in a way that would materially change the character of the development or the burdens on the existing community members unless the declaration fairly apprises purchasers that the power could be used for the kind of change proposed.

x. Damages. Violations of covenants can generally be remedied either in equity by injunction or by damages regardless of whether the covenant runs at law or in equity.

xi. Common-Interest Communities and Homeowners Associations. The Declaration of Covenants, Conditions, and Restrictions (CC&Rs) made by a CIC or HOA represent a book load of restrictive covenants. 
1. When scrutinizing a modification of covenants in such a Declaration, most courts use a deferential “arbitrary and capricious standard” (i.e. amendments to a declaration of covenants are allowed as long as they are not arbitrary or capricious) while some use a “reasonable” standard. 
a. When using a “reasonableness” test for amendments to restrictive covenants, most courts simply look to reasonableness on the face of the amendment, anticipating that the restriction may be applied to some members of the community with some unfairness.
2. Restrictive Covenants - Degrees of Scrutiny and Fairness Scale. The court will apply different standards of deference depending on the source of the dispute.
a. Original declaration: Highest degree of deference because all property owners know going in that this is part of the deal. Overturned only if changed circumstances, constitutional issues or significant public policy problems.
b. Pre-purchase HOA Board Amendments: Similar deference because purchasers will have notice of the restriction.
c. Post-purchase HOA Board Amendments: Even though buyers agree to be bound by the governance structure, there is a chance that minority interests will not be respected.
d. Amendments by a Homeowner Majority: Few fairness concerns because each landowner gets to vote.
e. Amendments by a Homeowner Supermajority: Even less concern about fairness.
f. Developer Amendments: Unilateral developer authority to change covenants, even if agreed to by the landowner, raise significant fairness concerns and trigger higher scrutiny.
g. Breed-Specific/Discriminatory Amendments: Court will closely scrutinize changes that appear to be discriminatory or not evenhanded, especially when it appears that other owners are singling out a particular landowner.

VIII. Land Use Control

a. Nuisance. The main mechanism for judicial limitations on land use. 
i. A private nuisance exists when a landowner substantially and unreasonably interferes with the use and enjoyment of the land of another. It is distinguishable from the physical intrusions handled under trespass law and affects one landowner or at most a small number of neighboring properties. 
ii. A public nuisance is an unreasonable interference with a right common to the general public. Traditionally, public nuisance cases could be brought only by a public prosecutor or by a private π who was specially affected by the harm (i.e. harm of a kind different from that suffered as a member of the general public). Factors that may sustain a holding that an interference with a public right is unreasonable include:
1. whether the conduct involves a significant interference with the public health, the public safety, the public peace, the public comfort or the public convenience, or
2. whether the conduct is proscribed by a statute, ordinance or administrative regulation, or
3. whether the conduct is of a continuing nature or has produced a permanent or long-lasting effect, and, as the actor knows or has reason to know, has a significant effect upon the public right. 

iii. Two Step Analysis for Nuisance Cases:
1. Is there a nuisance?
a. Approach #1. Traditional test considers whether the conduct constitutes “substantial harm.”
i. Unreasonable interference refers to the degree of harm caused. Courts using the substantial harm approach often refer to a category of harms labeled nuisances per se, which are always nuisances regardless of circumstances.
ii. For example, a use that violates a zoning or other law is often held to be a nuisance per se.
b. Approach #2. Restatement test is a balance of utilities, which defines conduct as unreasonable if the “gravity of the harm to the π outweighs the utility of the Δ’s conduct.”
i. In determining the gravity of the harm, consider:
1. the extent of the harm involved;
2. the character of the harm involved;
3. the social value that the law attaches to the type of use or enjoyment invaded;
4. the suitability of the particular use or enjoyment invaded to the character of the locality; and
5. the burden on the person harmed of avoiding the harm.
ii. In determining the utility of conduct, consider:
1. the social value that the law attaches to the primary purpose of the conduct;
2. the suitability of the conduct to the character of the locality; and
3. the impracticability of preventing or avoiding the invasion.
iii. Note that this test applies only to an intentional interference (where action was purposeful or the actor knows that it is resulting or is substantially certain to result from his conduct).
iv. Unintentional conduct may also constitute a nuisance, if the Δ is negligent or reckless, or if an abnormally dangerous condition or activity exists.
v. Note also that the Restatement approach relies on fundamental property policies, such as fairness (who was there first, who could have avoided the harm most easily) and economic efficiency.

c. Factors that all courts consider:
i. Whether the π came to the nuisance (not dispositive but a factor to be weighed).
ii. Ultra-hazardous uses are strict liability.

2. If a nuisance exists, what should the remedy be - damages or an injunction?
a. Approach #1. Traditionally courts always awarded an injunction upon finding an interference is substantial.
b. Approach #2. Restatement states that the decision to award injunctive relief should be based on a balance of equities:
i. Hardship to π if an injunction is denied is weighed against harm to the Δ if an injunction is granted.
ii. The court will also weigh the impacts on third parties and the public in general.

iv. Effects of Zoning on Nuisance Analyses. Compliance with zoning ordinances does not preclude a nuisance claim, and compliance with HOA covenants and bylaws does not preclude a nuisance claim. But a statute that directly addresses the conflicting uses may displace the common law, due to legislative supremacy. Courts are also reluctant to become involved where an HOA has specifically addressed a particular conflict.

b. Zoning. The main mechanism for legislative limitations on land use.

i. History and Purpose. Zoning is about making the world beautiful. It’s about aesthetics. It essentially constitutes predictive nuisance regulations. NY enacted the first comprehensive zoning plan in 1916, with the idea being that states/municipalities should be able to use police powers to prevent nuisance. Courts were initially hostile to comprehensive zoning, viewing them as potential violations of substantive due process. Zoning seemed like an attempt to regulate private uses of land that were not actually causing harms which would sound in nuisance.
1. Zoning is essentially the declaration of nuisance without any showing of harm. But what is a nuisance without harm? Nothing.
2. Note that substantive due process requires that every law bear a rational relationship to a legitimate governmental purpose.

ii. The Supreme Court in Village Of Euclid v. Ambler Realty Co. (1926) clarified that zoning is a valid use of police powers.
1. Zoning ordinances must find their justification in some aspect of the police power, asserted for the public welfare.
2. An ordinance is unconstitutional only where its provisions are clearly arbitrary and capricious, having no substantial relation to the public health, safety, morals, or general welfare. 
a. This is a “rational relation” test which either (1) gives huge deference to planning authorities or (2) requires the planning authority to show “substantial compliance” with the language in its comprehensive plan. 
b. The fact that property value goes down after the passage of a zoning ordinance does not necessarily mean that the ordinance is unconstitutional.

iii. Zoning Amendments. A property owner may apply to rezone a parcel of land, changing its classification.
1. Example: The owner of property originally zoned agricultural seeks to have it rezoned so that apartment houses may be built.
2. Example: A corner grocery store seeks to rezone an adjacent parcel so it can expand its parking area.

iv. Variances. There are two types. An area variance would allow the landowner to have a smaller side yard due to the size or shape of the lot. A use variance allows a particular use that ordinarily would be prohibited (e.g. child care business in a residential zone).
1. Usually requires showing of unnecessary hardship (purposes of the ordinance can be accomplished despite the variance).
2. Normally entails consideration of both the burden on the landowner if the variance is not granted balanced against the impact on the neighborhood/public if the variance is granted.
a. If the impact on the neighbors will be too great, no variance should be granted regardless of the degree of hardship.
3. Unnecessary hardship requires more than mere inconvenience.
a. If buyers had notice of the ordinance restrictions, too bad! They shouldn’t have bought the property.
b. An absolute slam dunk case would be where there is no way to use the property because of the ordinance.
4. Note that the unnecessary hardship standard is very high, but nonetheless the majority of variances are granted. People who apply for variances usually talk to neighbors and board first and so go unchallenged.

v. Special Permit or Conditional Use. Refers to a use that is legal in the zone only under particular circumstances. For example, an ordinance may provide that bed-and-breakfast uses are allowed in agricultural zones, but require the landowner to obtain individual approval.

vi. Nonconforming Uses. These uses may be allowed to continue if they arise under certain circumstances: when the city or county adopts a zoning ordinance for the first time, and many uses are already in place and may not fit neatly into the desired pattern; when a city annexes additional land into the city limits and thus zones it for the first time; when the city rezones a particular area—uses previously allowed in an agricultural zone on the edge of town, for example, no longer conform when urban growth results in a zoning change to commercial or residential; or when the city decides to target particular uses, such as mobile homes, junkyards, or adult businesses, in areas where they were previously allowed.
1. Nonconforming uses have no specified termination date—as long as the use continues, it is exempt. 
a. Nonconforming uses also do not attach to the landowner personally, so they may continue indefinitely.
2. However, most ordinances also specify that the right will be lost in the event the use is abandoned or a nonconforming building is destroyed. In addition, they usually prohibit any change or expansion of the use.

3. Amortization. Occurs where the property owner is given a reasonable time to discontinue a nonconforming use.
a. Majority rule: Amortization by municipalities is allowed as long as the deadline for discontinuance is reasonable. The test for reasonableness depends on the circumstances, considering:
i. the investment of the landowner;
ii. amount of time given to recoup the investment;
iii. balancing fairness to the landowner with economic efficiency (adhering to the comprehensive plan).
b. The closer a nonconforming use is to being a nuisance, the shorter the amortization period can be.
i. In Village of Valatie v. Smith (1994), the court held that a period of amortization triggered by the transfer of property was reasonable, even though nonconforming uses do not attach to landowners personally, under the particular circumstances concerning nonconforming use of mobile homes.
c. Minority rule: All amortization is unconstitutional because it still constitutes a gov’t taking of a vested property right which requires just compensation.

4. Abandonment. Generally connotes not only the cessation of a use, but also the intent to permanently discontinue it. Where there is a long period of non-use, however, a court might shift the burden to the landowner to show an intent to continue, and infer an intent to abandon from a lack of activity.
a. Modern ordinances tend to be stated in terms of discontinuance rather than abandonment. Discontinuance refers to a particular period of non-use (e.g., six months or a year) after which the nonconforming status is lost.
i. In some states, this type of ordinance still requires some evidence of intent to abandon. 
ii. In others, the period of non-use eliminates the need to prove an intent to abandon.
iii. In others, it establishes a rebuttable presumption and the burden shifts to the landowner to prove an intent to continue. 
b. Some courts also say that the nonconforming use should not be lost if the discontinuance was involuntary.

vii. Spot zoning. Where planning authorities target a specific landowner in retaliation through zoning. This is always illegal and unconstitutional.

c. Constitutional Limitations on Government Takings. Although the sovereign may seize property through the power of eminent domain, governmental takings are restricted by the Takings Clause of the 5th Amendment.

i. Eminent Domain. The power of eminent domain is inherent in the concept of sovereignty. It is considered “necessary” to government. The power may be delegated by statute to local gov’ts, public utilities, public universities, or even to private individuals for quasi-public purposes. It is subject to two limitations: (1) just compensation and (2) public use.
1. Short form: “No taking for public use without just compensation.”
2. Just compensation. Represented by the fair market value for the highest and best use of the land (not necessarily the current use).
a. “Fair market value” = the amount a willing buyer would pay a willing seller in a voluntary open market transaction.
b. Usually determined through comparable sales or income capitalization (estimation of cash flow).
c. Compensation for structures and other things on the land will also depend on whether they are considered “fixtures” (i.e. houses) or “improvements” (removable).
d. Fair market value is also affected by the value of restricted covenants (i.e. “there is value in this residential restrictive covenant because if it weren’t here, 7/11 could plop a store down in the middle of the neighborhood”).
i. Conservation easements can also be condemned but are extremely hard to value.
ii. Example: Prior to the creation of a conservation easement, a parcel of land was worth $5k per acre, but after the easement, the value went down to $1k per acre. Once the entity asserting eminent domain determines fair market value, it will look to the property’s highest use which will be $5k per acre, and this amount will go to the easement holder (the nature conservancy).
3. Public use. This is given an extremely broad reading such that “public use” essentially means “public purpose.”
a. The most obvious examples are schools, libraries, highways, etc. because they are public projects.
b. Under a broad reading of “public purpose,” an urban redevelopment scheme would be allowed (even where property transfers from one private party to another).
c. Kelo v. City of New London: While the gov’t cannot take property from private owner A for the sole purpose of giving it to private owner B, economic development alone counts as fulfilling the public use requirement.
i. A taking should be upheld as long as it is “rationally related to a conceivable public purpose.”
ii. A court should strike down a taking that, by a clear showing, is intended to favor a particular private party, with only incidental or pretextual public benefits.
iii. In response to Kelo, many states adopted more restrictions on their eminent domain powers to preclude takings for the sole purpose of economic development and some now require enhanced compensation.

ii. Regulatory Takings. Refers to the idea that gov't laws restricting land use can require compensation, even though the property itself has not been physically taken.
1. Test: Economic impact is weighed against the gov’t action.
a. Under “economic impact,” focus specifically on distinct investment-backed expectations.
i. In Penn Central, π was losing $2 million/year. The court determined this was not out of the ordinary. It is what we would expect given that all regulations have some sort of economic impact. It is not so extreme that the obligation to compensate is triggered.
ii. Did Penn Central have distinct investment-backed expectations? Court says their primary expectation was to continue using the station as it had for the past 65 years, which is not disturbed by denial of building an office.
iii. Even though it deprives them of the ability to build up, the regulation still allows Penn Central to get returns on its investments.
b. Under “character of gov’t action,” distinguish between physical invasion and regulation that has mere economic impact.
i. In Penn Central, the NY regulation burdened not just Penn Central Station but 400 other structures.
ii. Gov’t cannot force some people alone to bear public burdens which, in all fairness and justice, should be borne by the public as a whole.
c. Note: Property should not be divided into discrete segments to determine whether a taking has occurred. If 1/8 acres are claimed to be rendered valueless by regulation, don’t consider the 1 acre as severable but consider how the landowner could still use the entire 8-acre parcel.
[image: ]

2. Permanent Physical Occupation. When the “character of the gov’t action” is a permanent physical occupation of property, there is a taking regardless of whether the action achieves an important public benefit or has only minimal economic impact on the owner.
a. Generally requires compensation, no matter how small the intrusion or how weighty the public purpose behind it.
b. “Permanent” does not mean forever or fee simple absolute, but can refer to physical occupation for a fixed duration.

3. “Total” Takings. When the owner of real property has been called upon to sacrifice all economically beneficial uses in the name of the common good, that is, to leave his property economically idle, he has suffered a taking.
a. If a total diminution has occurred, it’s a taking per se; anything less requires the balancing test of Penn Central.
b. Total destruction of a property’s economic value is a taking, unless the uses would not be permitted under “background principles of nuisance and property law.”
c. Lucas test: Where the state seeks to sustain regulation that deprives land of all economically beneficial use, the state may resist compensation only if the state shows that the prohibited uses were not allowed to begin with.
i. In other words, a law that achieves a total taking can do no more than duplicate the result that could have been achieved under prior nuisance law. State must show that its common law already prohibited the particular nuisance.
ii. Essentially freezes states’ common law.
iii. Even if the landowner had bought the property after the state enacted its regulation, this is not dispositive but a factor for consideration.
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