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I. Post Service: Notice, Opportunity to be Heard, & Basics of Due Process
A. Constitutional Requirement [Due Process: (1) Notice AND (2) Opportunity to be Heard]
1. Due Process Clause
· 5th Amendment: No person shall be…deprived of life, liberty, or property, without due process of law
· 14th Amendment: [No] State [shall]deprive any person of life, liberty, or property, without due process of law
2. Due Process Rule: “Deprivation of life, liberty, or property by adjudication must be preceded by notice and opportunity for hearing appropriate to the nature of the case.” [Mullane v. Central Hanover Bank & Trust Co. (1950) – p. 147]
3. DP Doctrine balances interests of Plaintiff (burden of service), Defendant (receiving proper notice), and State (speedy resolution of issues)
B. Notice: Constitutional Requirement: “Method of notice must be reasonably calculated under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.” [Mullane – p. 147 – bedrock for constitutional requirement]
1. Actual notice is constitutionally sufficient regardless of how it’s obtained (but it may not be sufficient under FRCP or state statute)
2. Constructive notice is only sufficient if actual notice cannot, by due diligence, be attained [Mullane – p. 147]
· Notice by Mail ok when Δ address is known (actual notice)
· Notice by Publication ok when Δ address is unknown (constructive notice)
3. ∆ can waive service
C. Notice: FRCP and State Rules
1. Service must comply with both the constitutional Due Process requirement AND FRCP/State Rules
· National Dev. Co. v. Triad Holding Corp (1991) – p.159: actual notice is not sufficient for service requirement [under FRCP 4(e)(2)(A)] despite it being sufficient for the constitutional due process requirement
2. Federal Service Requirements
· FRCP 4 Service of Summons
(i) “Process” = Complaint and Summons
(ii) Anyone can “serve” process so long as he is at least 18 years old and is not a party to the suit
(1) Serving an Individual [FRCP 4(e)(2)]
i. Personal Service  server can hand “process” to individual anywhere in the world
ii. Substituted Service
1. Leave “process” at Δ’s dwelling or usual abode WITH 
2. someone of suitable age and discretion that resides there
iii. Serve Δ’s agent authorized by appointment or by law to receive service of process 
1. Non Resident Motorist Act that appoints an agent for you specifically to receive service (Hess v. Pawloski)
(2) Serve an INDIVIDUAL by any means prescribed by state law [FRCP 4(e)(1)]
i. State in which federal court sits OR
ii. State in which service is to be made
(3) Serving a Business [FRCP 4(h)(1)]
i. Any means prescribed by [FRCP 4(e)(1)] OR
ii. Delivering to an OFFICER, MANAGING or GENERAL AGENT, or other AUTHORIZED AGENT
(4) Waiver [FRCP 4(d)]
· FRCP 5 Service of other papers/pleadings 
3. State Service Requirements (Oregon)
· ORCP 7 Service of Summons
D. Opportunity to be Heard
1. FRCP 65: Preliminary Injunction & Temporary Restraining Orders (TROs)
· TEST: 
(i) probability of success on the merits
(ii) risk of irreparable harm (damages won’t cure)
(iii) balance of equities between parties
(iv) public interest
2. Government actions that deprive person of property (ie taking away social security or disability benefits) [Mathews v. Eldridge (1976)]
· TEST: 3-point inquiry to determine what process is due with government deprivation
(i) Private Interest
(ii) Risk of erroneous deprivation of private interests & probable value of safeguards
(iii) Government Interest
3. Private party suits w/ prejudgment attachment [Connecticut v. Doehr (1991) – pg 167]
· Connecticut statute allowed π to attach Δ’s property before civil action for assault & battery was resolved on the merits
· Holding: Connecticut Statute unconstitutional because it authorizes pre-judgment attachment without prior notice and opportunity to be heard by the defendant
· TEST: Court modified the 3-point inquiry used in Mathews v. Eldridge to evaluate what process is due before private party can attach property:
(i) Defendant’s interest in avoiding attachment [burden of attachment on ∆]
· Property interests that attachment affects are significant
(ii) Risk of erroneous deprivation through procedure and value of any safeguards established to prevent erroneous deprivation (aka, is there any way to mitigate ∆’s harm if attachment is allowed? And how reasonable is it to require π implement these safeguards?)
· No safeguards. Court doesn’t even require plaintiff to post a bond just in case plaintiff loses and the initial property attachment damages Δ’s property interests 
(iii) Plaintiff’s interest in favor of attachment 
· There isn’t a good enough reason not to wait to attach the property until after plaintiff has won civil case on the merits and Δ has to pay damages
II. The Court’s Power to Hear a Case
A. Personal Jurisdiction: Can the Plaintiff sue in this state? 
1. The court must have power over something
i. In Personam: power over the person
ii. In Rem: power over property
· State seeks to settle the rights of the entire world as to a particular property
iii. Quasi In Rem (Type I)
· State seeks to settle competing claims to particular property (not all possible claims e.g. a particular dispute over a title)
iv. Quasi In Rem (Type) II
· Substance of claim is unrelated to the property, but property may be used to satisfy a resulting judgment

2. PJ in State Court
i. Step 1: The State must have a statute that grants PJ
a) Long Arm Statute
a. Gray Radiator: Long Arm Statute granted PJ if Δ committed tort within forum
i. Illinois: tort within forum b/c injury happened in forum
ii. New York: tort not within forum b/c tortious conduct (negligent manufacture) occurred within a different state
b) Every state has a Non Resident Motorist Act (Hess v. Pawloski -  implied consent)
ii. Step 2: Does state statute comply with due process (5th/ 14th Amendment)?
a) International Shoe:  defendant must have certain (1) minimum contacts with the forum,  (2) such that maintenance of the suit does not offend traditional notions of fair play and substantial justice
3. PJ in Federal Court: Federal Court has PJ if the state in which it sits has PJ [FRCP 4(k)(1)(A)]
i. Exceptions:
a) FRCP 4(k)(1)(C): Nationwide Service of Process
a. Antitrust
b. Securities
c. Bankruptcy
d. Interpleader 
b) FRCP 4(k)(2)
a. If no state has PJ AND
b. Federal question AND
c. PJ is constitutional
4. Tag Jurisdiction & the Internet Problem
i. Tag Jurisdiction
a) Burnham: Apply traditional test from Pennoyer AND International Shoe minimum contacts
a. Scalia (4 votes): because this is “a practice that has historically been permitted; also rejects Shaffer claims (3 votes)
b. Brennan (4 votes): accepts Shaffer and upholds PJ under the Int’l Shoe minimum contacts test: D availed himself of CA
ii. Internet  Zippo Sliding Scale AND Calder Effects test (Δ targeted plaintiff)
a) How interactive is the website?
a. Passive: allows owner of website to post info on the internet
b. Active: owners engage in repeated online contact with the forum’s residents over the internet (bilateral info exchange)
b) Weighs 2 Factors:
a. Interactivity of website AND forum contacts
i. Look only to contact out of which the cause of action applies
1. Maintaining an internet bulletin
2. Not solicitation of subscription 
5. Consent to Personal Jurisdiction
i. Consent must be made freely without coercion (no trickery or fraud)
ii. Can consent without any contacts
a) Appoint agent for service of process w/in the state
b) File suit in the forum (consent to counterclaims)
c) Appear & fail to timely/appropriately object
d) Appear, object, and lose 
e) By agreement – contact with forum selection clause (Carnival Cruise Line)
6. Objecting to Personal Jurisdiction
i. Special Appearance – Direct Attack
a) Allows a ∆ to appear for the sole purpose of contesting PJ
a. If ∆ wins PJ defense, case will be dismissed for lack of PJ
b. If ∆ loses PJ defense, court will deem ∆’s special appearance as consent to the forum (general appearance) and the case will continue
c. If ∆ presents an additional defense, court will deem ∆’s special appearance as consent to the forum (general appearance) and the case will continue
ii. FRCP 12(b)(2) Lack of Personal Jurisdiction
a) ∆ may raise PJ defense in Answer (in response to complaint)
b) ∆ may raise PJ defense in separate Motion to Dismiss for Lack of PJ 
iii. Collateral Attack: allow the court to enter default judgment against D, then make collateral attack when the P attempts to enforce judgment (i.e. state did have PJ) 
a. Problem is that you cannot contest on the merits
iv. Baldwin v. Iowa State Traveling Men’s Association: Cannot raise a direct and if lose, have a collateral attack. 

7. Parry “best guess” as to current state of PJ: Under the Int’l Shoe test, specific personal jx requires minimum contacts consistent with fair play and substantial justice.  Courts should assess contacts to determine the relationship among the defendant, the forum, and the litigation, while also asking whether the defendant connections arose from purposeful availment or merely from the unilaterial actions of the plaintiff or others. If sufficient contact exists, the court will assess the reasonableness fair play) of jx under the multi-part test announced in WWVW and applied in Burger King and Asahi. 
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PERSONAL JURISDICTION CASES
· Pennoyer v. Neff (1878) – pg 24
· In Rem – had Mitchell attached the land in the original action, the jurisdiction (and resulting judgment) would have been valid
· In Personam – physical presence in Oregon required for personal jurisdiction
· Hess v. Pawloski (1927) – pg 36
· Driving on Road = Implied consent to appointment of Registrar of Motor Vehicles as Agent
· Agent was properly served within forum so personal jurisdiction was valid
· International Shoe Co. v. Washington (1945) – pg 38
· Personal Jurisdiction Test: “due process requires only that in order to subject a defendant to a judgment in personam, if he be not present within the territory of the forum, he have [1] certain minimum contacts with [the forum] [2] such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice’”
1. Minimum Contacts
· Quantity and nature of contacts 
· Irregular and casual vs systematic and continuous 
2. Fair Play and Substantial Justice
· McGee v. International Life Ins. Co. (U.S. Supr Ct. 1957) – pg 44 (older edition of textbook)
· Facts
· CA citizen purchased life ins. from AZ ins. company
· TX ins. company purchased life ins. contract from AZ
· TX ins. Company sued in CA – valid personal jurisdiction
· Insurance contract had substantial connection with CA
· Repeated monthly premiums mailed from CA to TX
· Insurance contract delivered in CA
· Insured was in CA when he died
· State of CA has an interest in the result of this suit
· Witnesses located in CA
· Hanson v. Denckla (U.S. Supr Ct. 1958) – pg 45 (older edition of textbook)
· Facts
· Donner created trust at home in PA
· Trust executed in DE
· DE bank named trustee
· Donner moved to FL (and died)
· Recipients of trust filed probate suit in FL involving DE bank – personal jurisdiction over DE bank NOT valid
· When trust was created, there was no connection with FL (no purposeful availment by DE bank of benefits and protections of the forum state
· DE bank performed NO trustee acts in FL
· Min Contacts is primary
· Gray v. American Radiator & Standard Sanitary Corp. (Ill. Supr. Ct. 1961) – pg 45 (older edition of textbook)
· Facts
· Titan manufactured valve in OH
· Valve sold to PA company to incorporate into water heater
· Water heater sold to IL consumer
· Plaintiff sued Titan in IL – valid personal jurisdiction
· Titan’s commercial transactions result in substantial use & consumption in IL (stream of commerce theory)
· Titan derives (indirect) benefit from IL state laws therefor it must also answer to IL state laws (purposeful availment)

· Shaffer v. Heitner (U.S. Supr. Ct. 1977) – pg 106 (older edition of textbook)
· Derivative Suit:
· Suit brought by corporate shareholders against corporation’s directors for breaching duty owed to corporation
· Nature of breach of duty violated antitrust laws
· Sequestration Proceedings: (Quasi In Rem II)
· Seized stock by placing “stop transfer” orders on corporation’s books
· Bully move to coerce Δ into accepting service in Delaware
· Delaware statute that allows a court to obtain jurisdiction by sequestering property owned by the Δ located in Delaware is unconstitutional because it violates the due process clause by permitting jurisdiction in the absence of min contacts by the Δ with the forum
· “Contact” (Int’l Shoe) evaluated by looking at the relationship between the Δ, the forum, and the litigation (legal claim)
· Reasonableness is primary
· World Wide Volkswagen v. Woodson (U.S. Supr. Ct. 1980) – pg 46 (older edition of textbook)
· Utilized Int’l Shoe 2-factor test
1. Min Contacts
· Was it foreseeable that Δ could be sued in forum state?
· Cars are inherently mobile, so yes.
· Could π reasonably anticipate car would end up in another state?
· Not really, Δs didn’t put π on notice of their intentions to pack up their car and move.
· Did π purposefully avail themselves of the forum?
· No. They didn’t advertise in Oklahoma or target the state in any way.
2. Fair Play and Substantial Justice (Reasonable)
· Stream of Commerce could indicate purposeful availment if the ∆ placed goods into the stream of commerce with the expectation that the goods will be purchased by customers in the forum state.
· It cannot be reasonable if there are no min contacts
· Dicta:
· Stream of commerce theory is too speculative
· Min Contacts is primary (Dissent: reasonableness is primary)
· Keeton v. Hustler (1984) – pg 61 (older edition of textbook)
· RULE:
· PJ does not care about Plaintiff’s contacts – Plaintiff has effectively “waived” any objections to jurisdiction within forum by filing suit in the forum
· PJ is determined by Δ’s  minimum contacts with forum
· Calder v. Jones (1984) – pg 61 (older edition of textbook)
· Facts:
· Plaintiff: Shirley Jones (CA)
· Defendants:
· South (FL reporter)
· Calder (FL editor)
· The National Enquirer, Inc – did not object to PJ
· Suit filed in CA re nasty story about Jones was published in National Inquirer by Δs
· Holding: Court has PJ over FL Δs because the effects of their conduct in FL resulted in harm in CA (the effects test)
· Story published nationally, including CA
· Story relied on CA sources, was about CA events, and related to Jones’ career in CA
· Brunt of harm was suffered in CA
· Burger King Corp. v. Rudzewicz (1985) – pg 63 (older edition of textbook)
· Facts:
· Δ deliberately affiliated with FL and it was foreseeable to be sued in FL
· Franchise contract stipulated FL law but contract alone is insufficient to determine jurisdiction
· Court held that to prove jurisdiction is unreasonable despite Δ’s sufficient contacts with the forum would be nearly impossible
· Asahi (1987) – pg ____

Zurcher 			Chen Shen (tire maker)

						(3rd party complaint for indemnification)

				Asahi (valve maker)
· Holding
· Min. Contacts is satisfied  Sending goods into the stream of commerce, at least in substantial quantities, constitutes “purposeful availment,” whether or not the original maker knows that the goods will be sold in a particular state or cultivates customers there
· However, PJ in CA is not reasonable
· International interests at play
· No CA interest
· O’Connor Theory
· Mere awareness that stream of commerce will sweep goods into the state does not give rise to PJ
· Foreseeability is not enough. Need purposeful availment 
· Brennan Theory
· Foreseeability is enough
· The maker foresees and benefits from sales in other states, whether it distributes the goods there directly or indirectly 
· McIntyre v Nicastro (2011) – pg 77 (older edition of textbook)
· Rule
· No PJ unless ∆ “purposefully avails itself of the privilege of conducting activities within the forum state, thus invoking the benefits and protections of its laws”
· Exception: intentional tort	
· Facts
· J. McIntyre = British scrap metal machine manufacturer
· McIntyre sold to a distributor. 
· Distributor sold McIntyre products in US (McIntyre did not sell in U.S.)
· McIntyre didn’t advertise in U.S.
· No more than 4 McIntyre machines ended up in U.S.
· Stream of Commerce = “movement of goods from manufactures through distributors to consumers”
· Stream of Commerce not enough to establish PJ
· Stream of Commerce could indicate purposeful availment if the ∆ placed goods into the stream of commerce with the expectation that the goods will be purchased by customers in the forum state.
· Knowledge that goods may reach a state is not enough
· ∆ must target the forum
· Issue:
· Did ∆’s activities manifest an intention to submit to the power of the forum?
· Holding
· McIntyre purposefully availed itself to U.S. as a whole, but not to NJ specifically
· In order to hold that NJ can exercise PJ over ∆, plaintiff must demonstrate that McIntyre purposefully availed itself of NJ specifically
· Ginsburg Dissent
· McIntyre targeted U.S., it shouldn’t matter that it didn’t target a specific state, because ∆ targeted them all
· It’s not fair that McIntyre can’t be bound by individual states when it’s targeting all of them


B. Subject Matter Jurisdiction: Should case be filed in state or federal court? (If State and Fed Court have Jx – fed Q and diversity cases – strategic and pragmatic considerations will decide which court P files in)
1. State Subject Matter Jurisdiction – General Jurisdiction (can hear all types of cases)
i. Can be obligated to hear a Federal Case
2. Federal Subject Matter Jurisdiction – Limited Jurisdiction (can only hear specific types of cases – those authorized by the Constitute and ALSO granted by statute/congress) 
i. Article III Lays out 9 types of cases Federal Courts can hear, though congress has NEVER assigned all of these to the courts. 3 Topic Based: Constitutional Questions, Cases affecting ambassadors or other public ministers and consuls, Admirality and Maritime jx. 6 are Party Based: controversies to which the U.S. is a party; controversies between 2 or more states; between a state and a citizen of another state; between citizens of different states; between citizens of same state claiming lands under grants of different states; between a state or the citizens thereof and foreign states, citizens or subjects. 

ii. Diversity of Citizenship (28 U.S.C. §1332) [Never any domestic relations cases are heard under this, although technically allowed by the statute, the court can’t be bothered] **CITZENSHIP DECIDED BY RESIDENCE @ TIME OF FILING**
b) Complete Diversity of Citizenship required by §1332, constitution allows Minimal Diversity, Statute does not [“citizenship” (not defined in statute) = required for domicile]
a. A(OR) v. B(WA) and C(OR) = MINIMAL DIVERSITY 
b. A(OR) & C(OR) v. B (WA) = COMPLETE DIVERSITY 
c. A(OR) v. B(WA) and C (CA) = COMPLETE DIVERSITY 
d. A(OR) v. B (WA) and C(OR) =  NOT COMPLETE DIVERSITY 
e. A(China) v. B (WA) and C (FR) – NO, not covered by any of the rules
f. Domicile (Individual) – only one domicile per person
i. Physical presence
ii. Intent to remain and make permanent home
b. Corporation – at least two locations [28 U.S.C. §1332(c)(1)] CORPORATIONS ARE NOT DOMICILED OR RESIDING ANYWHERE.
i. Place where incorporated AND
ii. Principle place of business [DO NOT CONFUSE WITH ‘AT HOME’ FOR GENERAL JX]
1. NERVE CENTER: where managers direct, control, and coordinate corporate activities (Hertz)
2. Almost always the corporation’s headquarters
c. Unincorporated businesses (LLC or Partnership)
i. Assumes citizenship of ALL its members

b) Amount in Controversy must EXCEED $75k 
a. Aggregation
i. We can aggregate the claims of ONE plaintiff against ONE defendant (claims do not have to be related)
ii. CANNOT aggregate claims if there are multiple plaintiffs OR multiple defendants
iii. With a JOINT claim, use the total value of the claim (multiple plaintiffs or defendants ok)
1. Consider Joint & Several Liability in Torts
iii. Federal Question Jurisdiction (28 U.S.C. §1331)
(iv) Well pled complaint rule (Louisville & Nashville R.R. v. Mottley)
a. Look to the claim itself, if the claim/cause of action is Federal Q and would appear in a well-pleaded complaint, then can be a Fed Jx question
b.  “Is the plaintiff enforcing a legal right (protected in the constitution)?”

iv. Supplemental Jurisdiction (28 U.S.C. §1367) – adds a claim to a case already pending before federal court
a) Every claim before the federal court must have SMJ
b) Allows plaintiff to add a claim that doesn’t have SMJ under Diversity of Citizenship or Federal Question
c) Supplemental claim (claim #2) can be added if it shares a common nucleus of operative fact as claim #1
a. Always met if both claims (claim #1 and #2) arose from the same transaction or occurrence (event)
v. EXCLUSIVE FEDERAL COURT JURISDICTION (cannot be filed in State Court)
a) 28 U.S.C. §1333 Admiralty
b) 28 U.S.C. §1334 Bankruptcy
c) 28 U.S.C. §1338 Patents, Copyright & Trademark
3. REMOVAL to Federal Court
i. Δ can remove case to Federal court if Court has original jurisdiction (ie Diversity or Federal Question) [28 U.S.C. § 1441]
a) EXCEPTION: Diversity case CANNOT be removed if any named Δ is a citizen of the state in which the suit was brought [28 U.S.C. § 1441(b)(2)]
b) Plaintiff CANNOT remove case (only Δ’s right)
c) If the case has at least one Fed Q claim, but also claims that would not be in w/original or Supp jx, then the entire proceeding is removed but the “bad” claims are “severed” and remanded back to state court.
ii. Procedure for Removal [28 U.S.C. § 1446] 
a) Notice of Removal must be filed by Δ within 30 days of service of process [28 U.S.C. § 1446(b)(1)]
a. Or within 30 days of receipt of any paper or pleading giving rise to a federal question or diversity of citizenship [28 U.S.C. § 1446(b)(3)]
b. Removal (on the basis of diversity) is limited to 1 year after commencement of the action (unless plaintiff acted in bad faith) [28 U.S.C. § 1446(c)(1)]
b) All Δs (who have been served) must consent to removal [28 U.S.C. § 1446(b)(2)]
c) Once case is transferred to Fed Court, State Court loses jx and can no longer act
d) §1447 (a) and (b) allow district court to “clean things up” issue whatever orders are necessary
e) Instead of rule 12 motions, D might file a motion to remand under §1447(c)
i. Time limit: 30 days for technical issues, ANY TIME for lack of SMJ
ii. If court grants remand motion, case goes back to state court
1. No Appeal, except in rare cases §1447(d)










C. Venue: Which state/ District should case be filed in?
SMJ: Which categories of cases a court can adjudicate
PJ: Whether or not a court system has power over the ∆ 
VENUE: where in the court system a case can be brought. E.g. which district of a Federal Court
“Proper” Venue – as governed by state and federal statutes
“Best” (or at least “better” venue) – Venue governed by forum non conveniens and statutory transfer rules
1. Forum Non Conveniens (FNC) – A discretionary decline of OTHERWISE proper Jx and Venue. DO NOT TRANSFER (Dismiss because Transfer is impossible). There MUST be another Venue available.
i. In federal court, FNC is for cases where another country is the obviously better forum, and almost always these are diversity cases
ii. In state court, FNC is for cases where another state or country is the obviously better forum
iii. DISMISS “In the Interest of Justice”: must comply with 5 Private Interest and 5 Public Interest factors (Piper):
1. Private interest factors:
0. Relative ease of access to sources of proof (evidence)
0. Availability of compulsory process for attendance or unwilling
0. Cost of obtaining attendance of willing witnesses
0. View of premises (if appropriate)
0. Other practical problems that make trial of a case easy expeditious and inexpensive
1. Public Interest Factors
0. Administrative difficulties flowing from court congestion
0. Local interests in having localized controversies decided at home
0. Interest in having the trial of a diversity case in a forum that is at home with the law that must govern
0. Avoidance of unnecessary problems in conflict of laws or in the application of foreign law
0. Unfairness of burdening citizens in an unrelated forum with jury duty


2. Venue in Federal Court
0. Proper Venue (for a new case eligible to be filed in Federal Court) [28 U.S.C. § 1391]
1. Any judicial district in which any Δ resides (so long as ALL Δs reside in the same state) [28 U.S.C. § 1391(b)(1)]
0. RESIDENCY
0. Individual: Domicile (only 1 residency) [28 U.S.C. § 1391(c)(1)]
0. Business: Any district Δ is subject to PJ (can have multiple residencies) [28 U.S.C. § 1391(c)(2)]
1. [image: http://www.txed.uscourts.gov/images/divisions/texasdistricts.png]General PJ: place of incorporation AND principle place of business (Goodyear)
1. Specific PJ: min. contacts & fair play
0. Venue is proper in both Northern or Eastern District
1. Defendant 1 (TX) – domiciled in Northern District
1. Defendant 2 (TX) – domiciled in Eastern District
1. OR - Judicial District in which substantial part of the event or omission giving rise to the cause of action occurred [28 U.S.C. § 1391(b)(2)]
1. OR – Any Judicial District which Δ is subject to Personal Jurisdiction (only applicable if the first two don’t apply) [28 U.S.C. § 1391(b)(3)]
D. Challenging JurisdictionTRANSFER
District Court
(Transferee)
District Court
(Transferor)

1. Transfer to a BETTER Venue [28 U.S.C. § 1404] (Transferor was proper, but need better venue “for the CONVENIENCE of the parties”)
i. (1) Transferee MUST be proper venue (under § 1391) and (2) Transferee must exercise PJ over all Δs UNLESS ALL parties (plaintiffs and defendants) consent 
ii. “In the Interest of Justice” must comply with 5 Private Interest & 5 Public Interest factors (Piper):
1. Private interest factors:
0. Relative ease of access to sources of proof (evidence)
2. Availability of compulsory process for attendance or unwilling
2. Cost of obtaining attendance of willing witnesses
2. View of premises (if appropriate)
2. Other practical problems that make trial of a case easy expeditious & inexpensive
1. Public Interest Factors
0. Administrative difficulties flowing from court congestion
0. Local interests in having localized controversies decided at home
0. Interest in having the trial of a diversity case in a forum that is at home with the law that must govern
0. Avoidance of unnecessary problems in conflict of laws or in the application of foreign law
0. Unfairness of burdening citizens in an unrelated forum with jury duty
1. HUGE Discretion to Court (they don’t have to transfer)

2. Transfer out of IMPROPER Venue [28 U.S.C. § 1406] (Transferor was improper; we need proper court MUST Transfer or Dismiss)
i. Transfer is normally in response to a 12(b)(3) Motion
ii. (1) Transferee MUST be a proper venue (under § 1391) and (2) Transferee must exercise PJ over all Δs (CANNOT be waived) [see Hoffman case, p. 260-61 of textbook]


II. Pleadings – NOTICE OR FACT PLEADING (FED IS NOTICE)Legal Conclusion:	“Negligent”

Factual Conclusion	“Instrumental”

Allegations of Fact:	“Arrested & Detained”
			“Thousands of…”

A. The Complaint (and other Pleadings)
1. Must state a claim for relief [FRCP 8(a)]: 
i. Grounds for Court’s Jurisdiction (SMJ) 
ii. Short and plain statement of the claim
1. After Twonbly (2007) & Iqbal (2009):
a. The court ignores conclusions of law and focuses on allegations of fact
b. Plaintiff’s facts must state a plausible claim – PLEAD ULTIMATE FACTS
c. The judges uses her experience and common sense to asses plausibility
2. Failure to comply with the Twombly & Iqbal requirements can result in a 12(b)(6) Motion 
3. FRAUD – heightened pleading specificity [FRCP 9(b)] 
a. “Party must state with particularity the circumstances constituting fraud”






Inconceivable					Plausible [Rule 8]		Particularity [RULE 9]

Conceivable/Speculative/Possible			Probable
	
4. Inconsistent Facts & Alternate Theories
a. Plaintiff may plead as many separate claims or defenses as it has, regardless of consistency
5. Though you cannot plead a claim that you know, or should know, to not be true
a. Claim just needs to be factual contentions that have evidentiary support
6. BOTTOM LINE: Statement of the claim
a. Better plead facts for each element of the cause of action
b. If the facts are in control of the other party or require inferences about intention, then the complaint is vulnerable.
iii. Demand for relief sought (money, injunction, etc)
iv. See also Rule 38 – Demand for Jury trial 
2. ORCP 18: Claim for Relief
i. Statement of ultimate facts [code/fact pleading]
ii. Demand for relief
iii. See Also ORCP 12: Pleadings liberally construed; disregard of error. “Liberal Construction” w/view of substantial view of justice btwn parties; disregard of error not affecting substantion right
After served with a complaint Δ can respond with an ANSWER or a MOTION

Oregon Involuntary Dismissal:
· Any basis under Rule 12
· Failure to Prosecute
· Failure to comply with Court Rules
· Failure to Comply with Court Order


B. The Answer (or Response to Pleading) [FRCP 8(b)]
1. Must state DEFENSES – 
i. Affirmative Defenses/ [FRCP 8(c)]
a) IE Self Defense or expired SOL
ii. Defenses - Every defense to a claim for relief in any pleading  must be asserted in the responsive pleading if one is required. BUT a party may assert the following defenses by Motion: Notes: A mtn asserting any of these defenses must be made before pleading if a responsive plding is allowed. IF a pldg sets a claim that does not require a responsive pleading, an opposing party may assert at trial any defense to that claim. No defense or objection is waived by joining it with one or more other defense or objections in a responsive pleading or in a motion. 
12(b) motions must be brought TOGETHER if they are known at the same tiem see 12(g)



a) [FRCP 12(b)(1)] Lack of SMJ
b) [FRCP 12(b)(2)] Lack of PJ
c) [FRCP 12(b)(3)] Improper Venue
d) [FRCP 12(b)(4)] Insufficient Process
e) [FRCP 12(b)(5)] Insufficient Service of Process
f) [FRCP 12(b)(6)] Failure to state a claim upon which relief can be granted
a. Failure to allege sufficient facts to give adequate notice of the claim OR 
b. Failure to allege a valid legal theory
g) [FRCP 12(b)(7)] Failure to join a[n indispensable] party under Rule 19
2. Must ADMIT or DENY or LACK KNOWLEDGE or INFORMATION to (each and every) allegation
i. ADMIT
a) Failure to deny is an admission [FRCP 8(b)(6)]
ii. DENY
iii. LACK KNOWLEDGE or INFORMATION [FRCP 8(b)(5)]
a) Do NOT add new facts!
3. Must file an Answer (or Motion) within 21 days of service [FRCP 12(a)(1)(i)]
TESTING THE LEGAL/FACTUAL SUFFICIENCY OF THE COMPLAINT 
1. Rule 12(b)(6): the defense of “failure to state a claim upon which relief can be granted” 
a. VERY Common motion because critical for testing the legal or factual sufficiency of the complaint 
b. Possibility of ending the case before disco 
c. A complaint can fail to allege sufficient facts to give adequate notice of the claim OR it can fail to allege a valid legal theory
i. Can be factually insufficient, or legally insufficient 
d. Court must assume that all allegations are true (there has been no discovery yet to test claims so no basis to reject on allegations
e. Court must draw reasonable inferences (but not all possible inferences) from the factual allegations in favor of plaintiff 
f. Usually are dismissed w/o prejudice – meaning the Plaintiff can replead at least once. 
2. CASES: 
a. Dioguardi v. Durning 1944 
i. Judge in this case, Charles Clarke, helped write the rules! 
ii. 12(b)(6) motiong is “a mere formal motion, directed only to the face of the complaint” 
iii. No need to state “facts sufficient to constitute a cause of action” 
iv. Enough that D can figure out what the claims are about…true??  
b. Conley v. Gibson 1957 
i. Importance of giving “fair notice” 
ii. “a complaint should not be dismissed for failure to state a claim unless it appears beyond a doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief” 
iii. Does this create an impossible burden for a party making a 12(b)(6) motion to dismiss the complaint? 
c. Bell Atlantic v. Twombly 2007 
i. Conley’s “no set of facts” statement is NOT GOOD LAW. Gets “retired” 
ii. Instead of the Conley standard, P must make allegations that “PLAUSIBLY” suggest an agreement (cause of action)  
1. What does “Plausibility” Mean??? 
a. P must provide “more than labels and conclusion” 
b. Plausibility requirement does not impose a PROBABILITY requirement – it simply calls for enough facts to raise a reasonable expectation that disco will reveal evidence of illegal agreement  
c. Case may go forward “even if it strikes a savvy judge that actual proof of the facts is improbable”  
d. Factual allegations must get beyond “the line between possibility and plausibility” also stated as “the line from conceiveable to plausible” and “above the speculative level”  
e. So: Plausible < Probable but >Conceivable, speculative or possible?  
f. A continuum: 
i. Inconceivable (bad, even under Conley 
ii. Conceivable/speculative/possible (Okay under Conley, Bad under Twombly) 
iii. Plausible (OK Under any standard
iv. Probably – (more like proof at trial)
iii. Policy arguments about 1. Expense of discovery and 2. Corresponding pressure to settle. “it is only by taking care to require allegations that reach the level of suggesting conspiracy that we can hope to avoid the potentially enormous expense of disco in cases with no ‘reasonably founded hope that the disco process will reveal relevant evidence’”. 

d. Ashcroft v. Iqbal (2009) 
i. Post 9/11 roundup of Arab and Muslim men – many in NYC area 
ii. Video documents abusive treatment of many 
iii. Iqbal brings claim against several  defendants
iv. Legal Claim against Ashcroft and Mueller 
1. Bivens case federal question suit against federal officials for violation of constitutional rights  
2. Claim is discrim on the basis of religion and race/ethnicity/national origin when formulating high security detention policies 
a. Not a claim about specific decision to arrest and detail Iqbal himself 
b. His claims against other D’s about arrest and treatment in detention are NOT before S.C. 
3. Both Claims against A&M require proof of intent to discriminate
a. Proof of disparate impact or results of the policeis is not enough to show intent 
v. IQBAL DOCTRINE FOR FACTUAL SUFFICIENCY
1. Do not assume truth of legal conclusions b/c goal is to determine if conclusions are supported by facts 
2. Using assumption that remaining facts are true, determine whether they state “plausible” claim for relief 
3. Plausibility: not enough for facts to be consistent w/legal claims at least not if there are “more likely explanations” (or ‘obvious alternative explanations”) for D’s conduct 
a. Can there be only one plausible theory of a case? Surely not!  
4. RESULT: Judges have more room to assess a case when deciding rule 12(b)(6) 

PARRY’S ADVICE ON PLEADING: 
1. Plaintiff should plead facts for each element of the cause of action 
2. If facts are in control of the defendant, complaint will be vulnerable 
3. Courts have more discretion to assess quality of plaintiff’s factual assertions.


HEIGHTENED SPECIFICITY – FRCP RULE 9 
1. Fraud or mistake; Conditions of Mind. In alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake. Malice, intent knowledge, and other conditions of a person’s mind may be alleged generally. 
2. Conditions precedent. In pleading conditions precedent, it suffices to allege generally that all conditions precedent have occurred or been performed. But when denying that a condition precedent has occurred or been performed, a party must do so with particularity 
3. Special damages. IF an item of special damage is claimed, it must be specifically stated 
4. HOW TO ASSERT A RULE 9 VIOLATION 
a. Use Rule 12(b)(6) for failure to state a claim, or 12(e) for more definite statement, or 12(f) to strike 
PLEADING ALTERNATIVE THEORIES 
1. Rule 8(d)(2) permits pleading alternative and (sometimes) inconsistent theories
a. i.e. there could be 2 valid, plausible theories of the cause of harm, not sure which is the actual cause until through disco. Can plead both.  
b. You CANNOT plead alternative theories if you SHOULD KNOW which one is true

DEFENDANT’S OPTIONS IN RESPONSE TO COMPLAINT
1. Answer, file a motion, or DO NOTHING 
a. Timing for answer or motion? 
i. 21 days after service OR 60 days if waived service – FRCP 12(a)(1)(A)  
ii. Filing a motion means no need to file an answer until court rules on the motion 
1. Then have 14 days after ruling – or if court grand an order for a more definite statement, 14 days after that new pleading is served – FRCP 14(a)(4)(A) 
b. If filing a motion, beware of district court local rules 
i. Especially like things like LR7 certification requirements
2. ANSWER – OVERVIEW RULE 8(b)(1) 
a. Identify defenses (see below) 
b. Respond to allegations made in complain – options? 
i. Admit, deny or claim lack of sufficient information to admit or deny allegations 
ii. DO NOT answer allegations with own factual alllegations 
c. Allegations not denied are deemed admitted per FRCP 8(b)(6) 
i. Some use an opening or closeing like “qualified general denial”
1. D denies all allegations EXCEPT those admitted hereinafter… 
2. FRCP 8(b)(3) invites this approach 
ii. Within numbered paragraph can have both admissions and/or denials and/or lack of knowledge & info 

3. ANSWER - ASSERTING DEFENSES RULE 8(c)(1) 
a. Must affirmatively state any avoidance or affirmative defense 
b. Affirmative defenses inject new matter into the dispute
i. E.g. statute of frauds or assumption of risk 
ii. Does NOT mean that you make factual allegations 
c. Difference between an affirmative defense and P’s prima facie case
i. Who has the burden can often help clarify which it is 
ii. Largely a question of policy 
iii. Embodied either in statute or in decisional law 
d. Can assert defenses at beginning or end of answer but at end is more common 
e. Note that answer is often combined with counterclaim, cross claim or third party complaint
i. These DO contain new factual allegations 
4. DEFAULT/DEFAULT JUDGMENT 
a. Not showing up 
b. Happens A LOT for jurisdiction reasons 
c. Rules 40 & 41 – WE WILL NOT BE TESTED ON THESE 



Amendments before Trial Rule 15(a)
1. AMENDED PLEADINGS rule 15
b. Amending as a matter of Course –a party may amen its pleading ONCE as a matter of course within: 
i. 21 days after serving it OR 
ii. if the pleading is one to which a responsive pleading is required, 21 days after service of a responsive pleading or 21 days after a service of a motion under Rule 12(b), (e), or (f), whichever is earlier. 
c. Other Amendments. In all other cases a party may amend its pleading only with the opposing party’s written consent or the court’s leave. The court should freely give leave when justice so requires 
d. Time to Respond. Unless the court orders otherwise, any required response to an amended pleading must be made within the time remaining to respond to the original pleading or within 14 days after service of the amended pleading, whichever is LATER. 
2. Amendments During or After Trial: Rule 15(b)
a. Used to “conform” pleadings to the evidence – i.e. plaintiff sues for patent infringement but seeks to prove unfair competition, need to amend complaint to update cause of action
b. Idea of implied consent – which can overcome waiver of defenses not pled 
c. Pretrial conference orders can also permit amendment 
d. Standard? 
i. Will it aid in presenting the merits?
ii. Can defendant show prejudice? 
iii. Court may grant a continuance
3. Amendments and the Statute of Limitations Rule 15(c) 
a. Relation back of Amendments 
i. When an Amendment relates back. An amendment to a pleading relates back to the original pleading when 
1. The law that provides the applicable statute of limitations allows relation back [Note: if the claim is allowed, it is only added at the time of the original pleading – if that date is after the SoL has run, the claim will be dismissed]
2. The Amendment asserts a claim or defense that arose out of the conduct, transaction, or occurrence set out – or attempted to be set out- in the original pleading
3. The amendment changes the party or the naming of the party against whom a claim is asserted. If Rule 15(c)(1)(B) is satisfied and if, within the period provided by Rule 4(m) for serving the summons and complaint, the party to be brought in by amendment: 
a. Received such notice of the action that it will not be prejudiced in defending on the merits; an 
b. Knew or should have known that the action would have been brought against it, but for a mistake concerning the proper party’s identity 
PROFESSIONAL CONDUCT 
Model Rules – A lawyer zealously asserts the client’s position under the rules of the adversary system 
FRCP Rule 11 
1. An attorney (or an unrepresented party) must sign every paper submitted to the court 
2. Filing, signing, etc. of any paper is a representation that based on an “inquiry reasonable under the circumstances” 
a. No improper purpose (to harass, delay, needless costs) 
b. Arguments are based in existing law or nonfrivolous arguments for change in law 
c. Factual claims have support or are based on reasonable belief 
3. Court can impose sanctions for violating 11(b)!!! 
a. 21 safe harbor to allow party to correct or withdraw before sanctions are imposed
b. By motion, served to opposing counsel and held for 21 days 
c. By the court, by ordering a show cause hearing 
d. Sanctions are “limited to what suffices to deter repetition of the conduct or comparable conduct by others similarly situated” 
e. Nonmonetary directives – or payment of money to the court or to the other side 

f. Rule 11 doesn’t apply to discovery, which as its own rules 

DISCOVERY 
1. Rules serve 3 purposes: 
a. Permit preservation of evidence 
b. May narrow issues in dispute & allow parties to settle or SJ from court 
c. Acquire greater factual detail about own & other sides case 
2. Stage 1 – Discover Conference 26(f) 
a. Parties must meet as soon as practicable to develop a disco plan 
b. Must also discuss possibilities for settling or resolving the case (!!) 
3. Stage 2 - Required Initial disclosures – Rule 26(a)(1) (for non-exempted cases)
a. People & documents with information that disclosing party will use to support a claim or defense 
b. Computation of damages claimed, relevant insurance agreements 
c. Also must disclose expert witnesses 26(a)(2) – OR does not require this. TRIAL BY SURPRISE STATE. 
4. Stage 3 – party initiated – Rule 26(b)(1) 
5. Stage 4 – Efforts to limit or compel disco 26(b)(2), c and Rule 37 

DISCOVERY TOOLS 
1. Depositions – Rules 30 & 31 (&45???)
2. Interrogatories (written questions to be answered via writing under oath) Rule 33 
3. Production of Documents and things – Rule 34 
4. Medical Examination – Rule 35 
5. Requests for Admission – Rule 36 
a. Used to determine what issues are or are not in dispute
i. i.e. one party asking the other “let’s agree that X happened” 
ii. Helps to narrow dispute 
SCOPE OF DISCOVERY 
1. General Scope 
a. Relevant
b. Non-privileged 
c. New in 2015 – “proportional to the case” 
d. Information does not need to be admissible in evidence to be discoverable 
2. Non-Privileged
a. Privileged (refers to communication itself NOT the underlying facts) includes:		
i. Atty-client discussions 
ii. Dr – patient 
iii. Priest – Parishioner   
iv. Spouse 
3. Proportional – what is it?
a. Needs of case 
b. Importance of issues 
c. Amount in controversy 
d. Relative access to info 
e. Resources 
f. Importance of disco to resolve issues 
g. Parties resources 
h. Disco cost/benefit analysis 
INADVERTENT DISCLOSURE – IN GENERAL FRCP 26(b)(5)(B)
· Waives privilege 
· For discovery purposes, consider is disclosed 
· For evidence – loses privileged status 
DURING DISCOVERY
· Inadvertent disclosure  does not waive privilege so long as holder of privilege took steps to prevent disclosure & rectify error 
· Communications remain privileged 
· Documents must be returned, sequestered or destroyed.
· But you can contest under FRCP 26(b)(5)(B) 
· You can also KEEP the documents, seal them up, and tell the other party they can ask for them back via the court


ATTORNEY WORK PRODUCT 
Hickman – case of tug boat, statements collected by attorney are protected as attorney work product 

Practice Problem 
Are these items discoverable? 
1.
a) Report to board. Not likely as it will have opinion, though the underlying facts will be discoverable 
b) Photos or videos of the accident site taken by the investigative team: Not likely discoverable, it is likely work product, but fact work product and will likely be discoverable by showing a substantial need. It might depend on specific photo or test. 
c) All photos or videos of the accident site taken by witnesses or others and given or sold to Gasson.  Sent by others – not work product, will be discoverable 
d) All signed statements given by witnesses – statements and tapes, not discoverable b/c the attorney is asking the questions and directing the conversation – could be opinion work product 
e) All audio or video tapes of interviews with witnesses – same answer as (d) 
f) All notes and memos concerning the investigation – not discoverable opinion work product 
g) Results of all tests conducted by Gasson investigative team. same answer as (b) 
h) Names of everyone interviewed as part of the investigation – must disclose those that you plan to use as witnesses or those with relevant knowledge of the incident, NOT everyone you interviewed 
i) Summary of what was said by each person who was interviewed. Not discoverable, opinion work product. Though could be discoverable on showing of substantial need; facts will be discoverable but usually not in this manner.  
4. Expert testimony will have to be disclosed, and any expert report that they will use. Their report may include protected work product which will no longer be protected once part of expert testimony or report


HYPO FROM PARRY: You represent a small corporation. An employee discloses to you that one of the VPs has been and is continuing to defraud the federal government with respect to a contract between your client and the govt. The employee works for the VP and fears retaliation for disclosing this information to you. What are your obligations, and to whom do you owe them?

Short Answer: As an attorney for the corporation you have a responsibility to share the information with someone higher up in the organization. You could also advise them to avoid additional liability of retaliating against the employee. You would likely have to tell them who the employee is, since they are your CLIENT. 
 
HOW TO DESTROY DOCUMENTS 
· What if a document no longer exists? 
· Trashed? Deleted? 
· When? The week of litigation? Why destroying documents while litigation going on?  
· CANNOT DESTROY DOCUMENTS RANDOMLY OR HIDE THEM. 
· Businesses need a document retention & destruction policy  
· Rule 37(e) provides standards for sanctioning the failure to preserve ESI that “should have been preserved in the anticipation or conduct of litigation” 
· There is a distinction between loss of ESI in General  and loss of ESI due to “intent to deprive another party of the information XXXXX	 
· Significant sanctions linked only to intentional deprivation

CASE MANAGEMENT Rule 16, 26(f) 
· Judges managing cases 
· Scheduling, cooperation, dispute resolution, settlement 


A. SUMMARY OF THE FRCivP
a. 1-3 Set up the nature of federal litigation under the rules 
b. 7-9 basic rules of pleading, distinguishing pleadings from motions 
i. Pleading: make or answer a claim 
ii. Motion: ask the court do something (except provide a claim for relief) 
iii. Responses: respond on merits. 1. Defenses 2. Counter claims 
c. Rule 11 certifications, veracity & sanctions  
i. NO LYING 
ii. Good faith efforts 
d. Rule 12 – defenses and objections, including motions to dismiss 
e. Rule 23 – Class actions (most complicated way to join parties in one case – the ULTIMATE JOINDER) 
f. Rule 26 – the basic discovery rule: scope, disclosures, timing, privilege  
g. Rule 56 Summary Judgment (After discovery- avoid trial?) 
i. No disputed facts
ii. Asking the Judge to just apply the law
h. Rules 38-39 – trial; juries 
i. MUST ask for a jury trial. DO NOT have the right all of the time 
i. Rule 50 – trial and post-trial dispositive motions 
i. JMOL – have to raise at trial or CANNOT raise after the verdict 

ADJUDICATION WITH AND WITHOUT A TRIAL OR JURY 

RIGHT TO A JURY 
1) Scope of Constitutional Right 
a) In a civil case there is no federal constitutional right to a jury 
i) State or Statutory provision may assure that right 
b) Very few cases make it to trial – roughly 1.2% 
i) Most litigation occurs in the “shadow” of the jury 


BASICS OF THE 7TH AMENDMENT 
· Only applies in Federal Court 
· Not in State Courts 
· Not incorporated to apply against states, in contrast to many other provisions of the Bill of Rights  (e.g 4th Amendment) 
· States tend to have their own jury trial rights 
· How to Apply the 7th Amendment 
· Juries & FRCP 38
· Applies to claims filed in federal court 
· Rule mentions constitutional & Statutory rights to a jury  
· Federal Statutes can grant rights to a jury trial if constitution doesn’t require it 
· Federal Statute cannot TAKE AWAY constitutional right  
· Must service jury demand on other party w/in 14 days after pleading 
· In practice, usually not a separate document 
· Usually included in the pleading that contains the claim for which you want a jury (complaint, counter claims, etc.) or in the answer to that pleading
· Failure to request a jury = WAIVE THE RIGHT 
· BUT, FRCivP 39(b) allows court to grant jury trial w/o timely demand  
· FOR CASES FILED IN STATE CRT AND REMOVED TO FEDERAL COURT – JURY DEMAND IS GOVERNED BY FRCP 81(c)(3)

FOUR MAJOR 7TH AMENDMENT ISSUES 

1) Whether there is a right to a jury turns in large part (but not necessarily entirely) on what the jury trial right looked like in 1791. 
2) 7th Amendment applies to statutory claim as well as to common law claims, some statutory claims also get juries by right 
3) 7th Amendment controls the order of issues at trial 
4) 7th Amendment impacts the ability of judges to make independent decisions about the merits of a case – whether on Summary Judgment or when deciding post-trial motions that challenge a jury verdict. 




Equity v. Law EXAMPLES

· Legal Claims
· Breach of contract
· Trespass 
· Legal Remedies 
· Money damanges 
· Ejectment



· Equitable Claims 
· Abate a public nuisance 
· Contract reformation 
· Equitable Remedies 
· Specific Performance 
· Contract rescission 
· Injunctive Relief

Chauffeurs Local 391 v. Terry 1990 

Claim:
Breach of duty of fair representation   

How to decide whether this claim gets a jury trial ? 
· Historical 2 part test 
· 1. Looking back to 1791, is the claim analogous to a legal or equitable action of that time 
· 2. Is the remedy historically Equitable or Legal? 
What is the proper historical analogy to the claim? 
· Vacate arbitrations? 
· Breach of fiduciary duty (WINNER IN TERRY) 
· Attorney malpractice 
· Breach of Contract 

What is the Remedy? 
· Back pay for wages not negotiated by the union 
· Seems legal in this case 
· Damages = not restitution = legal  = Jury  

What issues divide the judges in this case? 
· 2 part v 1 part test? 
· How much more important is the remedy inquiry (to Brennan it is the ONLY important part) 

7th Amendment Case Law 
· Terry – 2 part test 1. Nature of claim 2. Nature of remedy 
· Is this the best test? 
· Tull v. U.S. & Fultner v. Columbia 
· What is distinct about clean water & Copyright infringement cases  
· Ross v. Bernhard & Markman v. Westview 
· Policy Considerations 
· Markman especially: functional analysis allows a judge to remove jury right  

ORDER OF ISSUES AT TRIAL 
· Legal claim will be heard first
· Jury will “fact find” and those facts will be binding for the Judge when looking at any equitable issue  

SIZE OF CIVIL JURY 
Federal Court: 
· FRCivP 48(a): at least 6 and no more than 12 member 
· 48(b): requires that at least 6 jury members participate in the verdict 
· Constitution does not require a unanimous verdict, but rule 48(b) states the verdict must be unanimous unless parties agree otherwise
State court: 
· Constitution does not impose a jury trial obligation on states 
· State requirements vary for size and whether or not jury must be unanimous 
· Oregon in general: 12 jurors, but only 6 if controversy is <$10k 
· ¾ of the jury must agree on the verdict 

SELECTING A CIVIL JURY 
· Each jx has a “master list” 
· County by county in most states 
· Entire federal judicial district for federal court cases 
· People selected for jury duty on a particular day are the venire 
· Judge and/or attorneys conduct “voir dire” (a series of questions) to determine which members of the venire will become the actual jury 
· Can accept a prospective juror or challenge htat person 
· Two kinds of challenges: for cause & peremptory 

CHALLENGING A JUROR 
· Challenges for cause 
· Some of kind interest, relationship, or bias that prevent that person from being impartial 
· Peremptory challenges 
· In federal trial §1870 allows 3 to each side 
· States vary: OR allows 3 in most cases, see ORCivP 57(D)(2)  
· Validity of peremptory challeges? 
· Traditional standard: peremptory challenges could be exercicsed for any reason at all 
· Contemporary standard: attorney not allowed to use peremptory challenges to remove jurors based on race or sex 
· Other party allowed to object, and judge decides the issue 
· Applies in civil and criminal cases

7th AMENDMENT v. FRCP 56 

· 7th Amendment – grants the right to a Jury trial 
· Rule 56 – Rule takes case away from the jury: “(a) Motion for Summary Judgment or Partial Summary Judgment. A party may move for summary judgment, identifying each claim or defense – or the part of each claim or defense – on which SJ is sought.  The court shall grant SJ if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law. The court should state on the record the reasons for granting or denying the motion.” 

FRCivP 56 – SUMMARY JUDGMENT PROCESS 

· Timing – can motion at anytime until the close of 30 days after all discovery 
· Usually filed late in discovery – when factual record is complete 
· Motion – Assemble and explain evidence; what is in the record, what is missing, cite to specific factual information 
· Also cite the standard for granting a S.J. 
· Moving Party will argue: is usually the ∆/or defensive party e.g. π defending a counter claim 
· No dispute of fact and/or absence of support for some of all of the other side’s case 
· There is no need for a Jury trial! 
· Non-Moving Party will argue: There are disputes of fact! There is sufficient evidence to prove claim! 
· May also argue that they need more time for discovery, Rule 56(d) 
· Court: must draw reasonable inference sin favor of non-moving party – cannot make credibility determinations.
· Must provide reasons for whatever decision it makes 
· “Shall” in Rule 56 actually means “may” (they don’t HAVE to) 
· Can grant S.J. on all or part of the case
· If Court grants a full S.J. the losing party can appeal – the standard of review is de novo
· If partial S.J. is granted, there is no appeal until a final judgment is entered 
· If S.J. is denied (in whole), then there is no appeal  

Anderson v. Liberty Lobby, Inc. (1986)
· Liberty Lobby sues for libel (false statement of fact that harm its reputation) 
· For purposes of libel law, LL is a public figure 
· It engages in public activities, which  makes it publicly known and newsworthy 
· P must prove: 
· False statements of fact 
· Actual malice: knowledge of falsity or reckless disregard of truth or falsity 
· Must provide clear and convincing evidence of actual malice 
· What is the Proof? 
· Reporter says he did careful work, had sources 
· P says soruces were not reliable; editor said the articles were “terrible” and “ridiculous” 

ISSUES AND HOLDING IN ANDERSON 
· How much does granting or denial of SJ depend on the standard of proof at trial? 
· Should SJ standard mirror the standard of proof? And in particular what is its relationship with other motions and rulings? 
· MAJORITY: 
· SJ standard is the same as directed verdict (JMOL): could a reasonable jury find for the nonmoving party? 
· DV/JMOL takes account of standard of proof htat applies in particular case, so SJ should has well 
· RESULT: P must provide enough fact so the judge can decide whether there is enough for a jury to decide based on clear convincing standard 
· DISSENT:
· Majority standard impermissibly asks district court to weight the evidence 
· Standard should be whether P has presented evidence that supports all elements of the claim 
· HOW TO CHOOSE? 
· Policy toward SJ? More permissive after Anderson, but see Tlan v. Cotton (2014) 

Celotex Corp v. Catrett (1986). Very important case about burden shifting in S.J.  
Wrongful death – due to asbestos exposure  

Why does Catrett lose at Sct? 

Why does Catrett win at Remand?  

HOLDINGS OF CELOTEX
· SJ is “mandated” against a party who can’t establish the existence of “an element essential to that party’s case, and on which that party will bear the burden of proof at trial” 
· Party seeking SJ “bears the initial responsibility of informing the district court of the basis of its motion” but it can meet this burden “by ‘showing’ – that is, pointing out to the d.c.  – that there is an absence of evidence to support the nonmoving party’s case” 
· If moving party meets this initial burden, then burden shifts to nonmoving party who must respond by going beyond pleadings to demonstrate that there is a genuine dispute – by citing information that could become evidence at trial

SJ AFTER CELOTEX 
Must distinguish two situations: 
· Moving party bears burden of proof at trial (e.g. P moves for SJ on its claims) – pretty rare unless evidence is truly undisputed 
· P must cite evidence in the record to establish every element of its case, because it bears the burden of proof at trial. Defendant then must refute if possible. 
· Moving party does not bear the burden of proof at trial (e.g. D moves for SJ against plaintiff) – much more common 
· D has an initial burden to point to an absence of evidence on at least one element of plaintiff’s claim. If D does that, the SJ burden shifts to the P to identify something in the record that supports its claim. 

Coble v. City of white House 6th Cir. 2011 

If evidence blatantly contradicts one side, then the S.J. could/should be granted. 
What is blatant contradiction?! 

FOR AN SJ TO BE GRANTED THERE MUST: 

· Be an absence of genuine dispute of fact 
· No Reasonable jury could find for the non-moving party
· There is no consideration for credibility
· Purely based on factual record 
· Court will apply JMOL standard: “could a reasonable Jury find in favor of the non-moving party” (Anderson) 

Process: Celotex Burden shifting 
1. Moving party must “point out” inability for the nonmoving party to prove its case 
2. Burden shifts to Non-Moving party to identify portions of the record that create genuine issue of fact

Federal Courts: REALLY like S.J. (Good for Defendants, bad for P’s especially in discrimination and employment suits) 

State Courts: Do not like S.J. as much and do not grant them as frequently. 
Facts will be more/less relevant depending on the underlying issue 


11.2.16

FRCP 50 – JMOL (Formerly directed verdict – DV - and judgement not withstanding the Verdict - JNOV) 

a) Once a party has been heard, court may rule as a matter of law “a reasonable jury would not have a legally sufficient evidentiary basis to find for the party on that issue”  (This ist he language the judge adopts in Anderson) 
b) Can renew w/in 28 days of after entry of judgment NOT VERDICT 
c) Clean-up provisions dealing with renewed JMOL w/motion for new trial 
d) Conforms timing of JMOL and new trial 
e) Provides this is an appeal issue & suggests course of action of appellate court  

Lavender v. Kurn – railroad case 


Rue 50 – Summing up 

Procedure: 
· D moves for JMOL at close of P’s case 
· P moves for JMOL at close of D’s case 
· All parties move for JMOL at the lose of ALL the evidence (which may be close of D’s case) 
· *** only required to move once “at any time”, but best practice is above 
Court decision 
· Court applies reasonable jury standard and usually denies – why 
· Possible waste of resources if reversed! 
After Verdict:
· Loser at trial usually renews JMOL motion w/in 28 days of entry of judgment and usually joins it to a motion for a new trial 
· Also can raise the issue on appeal 
FRCP 50 – JMOL (Formerly directed verdict – DV - and judgement not withstanding the Verdict - JNOV) 

f) Once a party has been heard, court may rule as a matter of law “a reasonable jury would not have a legally sufficient evidentiary basis to find for the party on that issue”  (This ist he language the judge adopts in Anderson) 
g) Can renew w/in 28 days of after entry of judgment NOT VERDICT 
h) Clean-up provisions dealing with renewed JMOL w/motion for new trial 
i) Conforms timing of JMOL and new trial 
j) Provides this is an appeal issue & suggests course of action of appellate court  

Lavender v. Kurn – railroad case 
RULE 50 – SUMMING UP  
Procedure:
· D moves for JMOL at close of P’s case 
· P moves for JMOL at close of D’s case 
· All parties move for JMOL at the lose of ALL the evidence (which may be close of D’s case) 
· *** only required to move once “at any time”, but best practice is above 
Court decision 
· Court applies reasonable jury standard and usually denies – why 
· Possible waste of resources if reversed! 
After Verdict:
· Loser at trial usually renews JMOL motion w/in 28 days of entry of judgment and usually joins it to a motion for a new trial 
· Also can raise the issue on appeal 


RULE 59 – GROUNDS FOR A NEW TRIAL 
.(a) In general 
1. Grounds for a New Trial: The court may, on motion, grant a new trial on all or some of the issues – and to any party – as follows:
a. After a jury trial, for any reason for which a new trial has heretofore been granted in an action at LAW in federal court; or 
b. After a nonjury trial, for any reason for which rehearing has heretofore been granted in a suit in equity in federal court
2. Further Action After a Nonjury Trial. After a nonjury trial, the court may, on motion for a new trial, open the judgment if one has been entered, take additional testimony, amend findings of fact and conclusions of law, or make new ones, and direct the entry of a new judgment 
.(b) Time to File a Motion for a New Trial. A motion for a new trial must be filed no later than 28 days after the entry of judgment 
.(d) New Trial on the Court’s Initiative or for Reasons Not in the Motion: No later than 28 days after the entry of judgment, the court, on its own, may order a new trial for any reason that would justify granting one on a party’s motion. After giving the parties notices and an opportunity to be heard, the court may grant a timely motion for a new trial for a reason not stated in the motion.  IN either event, the court must specify the reasons in the order. 

“For any reason for which a new trial has heretofore been granted” 
· Not self defining; what does this mean? 
· Appears to have a temporal element: reasons why we’ve done it in the past 
· Typical reasons: 
· Prejudicial error in evidentiary rulings 
· Prejudicial error in jury instructions 
· Attorney or juror misconduct 
· Newly discovered evidence (note this is also a reason to reopen a judgment under Rule 60(b)(2))  
· Verdict is legally excessive or inadequate 
· Verdict is against the great weight of the evidence 

STANDARDS FOR NEW TRIAL MOTIONS 
· By the trial court: 
· For weight of the evidence, does court have “a definite and firm conviction that a mistake has been committed”? (Wright & Miller) very subjective 
· For damages, does award “Shock the conscience” or is it “grossly excessive”?  
· By the court of appeals: 
· Abuse of discretion standard – did trial court abuse its discretion 
· Remember Standards of review on appeal: 
· De novo – no deference to lower court; a fresh and independent look 
· Questions of law; usually also for “mixed questions of law and fact” 
· Abuse of discretion – deference to decisions best made by trial court, such as evidentiary issues 
· But reverse if convinced trial court was clearly wrong 
· Clear error – typical for review of factual issues 
· Courts asks whether, after reviewing the evidence, it has a “definite and firm conviction that a mistake has been committed” 

ALTERNATIVES TO NEW TRIAL 
· Remittitur 
· Courts says to prevailing party, “I’m going to grant a new trial unless you agree to a reduction in damages” 
· If P accepts, CANNOT APPEAL 
· But D can appeal (not wanting to pay ANYTHING” 
· Additur
· Court says to losing party, “I’m going to grant a new trial (perhaps limited to damages) unless you agree to a higher amount” 
· Unconstitutional in federal courts 
· Allowed in many State courts (OR law seems to allow) 

OTHER WAYS TO CONTROL JURIES
· Ruling on the admissibility of evidence 
· Judge as “gatekeeper” 
· Special issues for expert testimony 
· Judicial commenting on evidence 
· Allowed, but usually limited if done at all 
· Deciding how to instruct the jury 
· Parties propose instructions 
· Most jx have standard instructions 
· Big appeal issue 
· Form of the verdict: general verdict (“we find for the plaintiff int eh amount of $1million”) vs. special verdict 
· With special verdict, the jury answer a series of questions; good for complex cases and/or cases with multiple defendants. 



WHAT LAW APPLIES IN FEDERAL COURT? 
· Choice of law varies among states – courts routinely  apply the law of other states
· USC §1652 law of the states will be rules of decision in ALL civil actions 
· Only if there is no federal statute, treaty or constitutional provision 
· If there is a federal statute – determine if Congress meatn to set a minimum requirement or set a standard 
· Choosing law: “where did events of the dispute occur?” “what is the most significant relationship”  
· What if law of other state has conflicts w/law that controlled the behavior of the parties (i.e. traffic accident) 
· Could apply WA law regarding road rules & OR law apportioning liability 

CHOICE OF LAW IN DIVERSITY CASES 
· Vertical Choice of law 
· Compared to horizontal for state court choice of law
· Horizontal choice of law becomes relevant later 

RULES OF DECISION ACT, 28 USC §1652
· If federal law exists, it controls because of Constitution Supremacy clause 
· “rules of decision” opposed to what? Procedure? 
· “laws of the several states” 
· State common law as well as statutes? Erie & Swift address this issue 

SWIFT v. TYSON 
· Justice Story says Fed. Court should apply general rules of commercial law “not bound by idiosyncratic state court interpretations of general rules” 
· J. Story is BIG on Federalism 
· Believes in Uniform National Rules for commerce 
· Supports creation of national economy 
· Undermines parochialism & bias 

ERIE RAILROAD v. TOMPKINS 
· ∆ trespasser, hit by object protruding from train 
· PA law may not allow recovery (no duty to trespassers) 
· General rule allows recovery 
· WHAT IS WRONG WITH SWIFT? 
· Statutory interpretation – early version of rule included “several states…and their unwritten  or common law now in use, whether adoption from the common law of England, the ancient statutes of the same or otherwise” 
· Simplified in final rule to “laws of the several states” 
· Some believe it to include common law AND Statutes 
· PROBLEMS APPLYING SWIFT (NEED SLIDES) 
· CONSTITUTIONALITY OF SWIFT (NEED SLIDES) 
· APPLYING BYRD (NEED SLIDES)


THE ERIE AND HANNA DOCTRINES: DETERMINING THE LAW THAT APPLIES IN DIVERSITY CASES (OUTLINE FROM PARRY) 

General Rule: if a federal court has SMJ over a case because of diversity of citizenship (28 U.S.C §1332), it will apply state substantive law to decide the merits and the Federal Rules of Civil Procedure for procedural issues 
· Sub Rule: to determine what state substantive law to apply, the federal court will apply the choice of law rules of the state in which it sits (e.g. OR Federal district court will apply OR state choice of law rules) – this is the rule of the Klaxon case 

I. State statutes and state common law provide the rule of decision in diversity case (Erie and Rules of Decision Act)
a. There is no general federal common law (even though some federal common law remains) 
b. Rules of Decision Act requires application of state “law”, which includes common law 
c. These are the core ideas of Erie 
II. If Federal law provides a variety of rules for the conduct of litigation (e.g. procedural rules) – when do they apply in a diversity case? 
a. Federal laws or rules apply if NO conflict with state law 
i. Federal laws or rules must be valid, as discussed below 
ii. State law may also apply (Erie/Hanna/twin aims analysis) 
1. Discourage forum shopping 
2. Avoid inequitable administration of law
iii. Determining whether there is a conflict requires interpretation of state and federal rules 
iv. General idea that there is only a conflict if there is a “direct collision” between the state and federal rules 
v. Not clear whether courts may consider the underlying state policies when they interpret the scope of the federal rule (compare the different approaches in Shady Grove)
b. If there is a conflict, must look to the source of the federal rule 
i. Apply the federal rule if it comes from the Constitution or a statute (Stewart v. Ricoh) 
1. Federal courts are supposed to apply the federal Constitution and statutes (separation of powers), and the federal Constitution and statutes preempt state law (Supremacy Clause) 
2. The federal Constitutional or statutory provision (1) must actually apply to the case and (2) must be Constitutional  
3. For statutes that are separate from the Rules Enabling Act, validity does not turn on whether the statute is “really” procedural; if Congress has the power to enact the statute, it is valid, and federal courts must apply it including when it displaces state law, without regard to whether the impact is substantive or procedural 
ii. Apply the federal rule if it comes from the FRCivP or Appellate Procedure and it is valid under the Rules Enabling Act and the Constitution (Hanna)
1. FRCP rules comply with REA if they are clearly procedural or if they are rationally capable of being classified as procedural or substantive 
2. Clearly substantive rules are invalid – test is whether the rule infringes too much on substantive rights; incidental impact on substantive rights is allowed 
3. As interpreted by the S. Ct in Sibbach and the plurality in Shady Grove the test is rigged in favor of the validity of the rule 
iii. IF the federal rule is judge-made (not from statute or rule), then ask whether the conflict creates a “material” difference in character or result of litigation as defined by Hanna’s twin aims analysis: 
1. Discourage forum shopping 
2. Avoid inequitable administration of law
a. If applying the rule would be consistent with the twin aims, then apply federal rule because no Erie Concern (Chambers v. NASCO) 
b. If applying the rule would be inconsistent with the twin aims, then apply the state rule unless the federal interest overrules the state law (Byrd) 





PRECLUSION
· FRCP 8(c): Affirmative Defense – Res Judicata (includes Claim and Issue Preclusion)
· How does preclusion apply?
· State-to-State: Full Faith & Credit Clause
· State-to-Federal: §1738 requires federal court in State B to give full faith and credit to a valid Judgment of State A
· Federal-to-State: State must ascribe to the judgment of a federal court b/c of Supremacy Clause
· Federal-to-Federal: it depends on whether state or federal law was applied

A. Claim Preclusion [Res Judicata]
1) Same Claim
· How “claim” is defined depends on the jurisdiction:
i. Same Transaction [Rest.2d of Judgments §24] – MAJORITY RULE 
· Must bring all claims that relate to “all or any part of the transaction, or series of connected transactions, out of which the action arose” including counterclaims
· Same transaction = same facts [Brunet definition]
ii. Primary Rights Theory 
iii. Same Legal Theory
iv. Same Evidence
2) Final judgment
· Claim preclusion attaches when the court enters final judgment
· Settlement Agreement is NOT a Final Judgement
· In some jurisdictions (including federal) this means a claim may be precluded even while the case is on appeal [Rest.2d of Judgments §13]
· Other jurisdictions will not preclude a claim until after the time for appeal has passed
3) Valid and on the merits
· Judgment on the merits does not include: 
· Judgments b/c of lack of jurisdiction
· Judgments b/c of improper venue or 
· Judgment b/c of misjoinder or failure to join
· Judgment on the merits does include: 
· Default Judgment 
· Dismissal for Failure Prosecute
4) Between the same parties or those in privity with them
· Usually means the same parties in the initial suit
· Exceptions where interests are represented by someone else in a legally significant way (executor, guardian) or where you receive or give rights

*** Claim will NOT be precluded if any of the following exist [Rest.2d of Judgments §26(1)]***
· Parties agreed
· Court agreed
· Limitations to Court’s SMJ/remedies
· 1st Judgment was unfair/ unequitable
· Policy regarding continuing/ recurrent wrong
· Policy regarding “extraordinary reason”
· Invalidity of continued restraint
· Relation to personal liberty

B. Issue Preclusion [Collateral Estoppel]
***Pay attention to the verdict in the first suit (special vs. general)***

1) Same Issue that was actually litigated/decided in initial suit 
· Stipulations are not issue precluded b/c not litigated
2) Final judgment (same as CP)
3) Valid and on the merits (same as CP)
4) Against whom may issue preclusion be asserted?
· Preclusion may be asserted against any party in the prior litigation or nonparties so closely related to the [named party] to be considered in privity with a litigant
· Person who agrees to be bound by the determination of the issues in an action between others is bound in accordance with the terms of his agreement
· Pre-existing substantive legal relationship
· Preceding/ succeeding owners of property
· Bailee/bailor
· Assignee/ assignor
· Person was “adequately represented” by someone with the same interests who was a party to the suit [virtual representation]
· Hardy case
· Person re-litigating through proxy
· Special statutory scheme
· Bankruptcy
· Probate
· Suits brought on behalf of the public at large
· Quo warranto actions
	Defensive Non-Mutual Issue Preclusion

	S-1
	P  D1
	P loses on issue A	

	S-2
	P  D2
	D2 argues issue preclusion to prevent P from relitigating issue A



5) By whom may preclusion be asserted? [MUTUALITY]
· Offensive Issue Preclusion
	Offensive Non-Mutual Issue Preclusion

	S-1
	P1  D
	D loses on issue A	

	S-2
	P2  D
	P2 argues issue preclusion to establish issue A against D


· To reduce incentives to sue separately, the Court won’t let π who could have easily joined the 1st suit use offensive mutuality
· Offensive Nonmutual Issue Preclusion CANNOT be used against the United States as a party
· Brunet’s comments:
· Parklane Hosiery Co. v. Shore (1979) (pg 658) Brunet loves this case and its reasoning
· Bellwether trials in multidistrict litigation (MDL) and class actions

***Issue will NOT be precluded if any of the following exist [Rest.2d of Judgments §28] ***
· The party against whom preclusion is sought could not have had the judgment reviewed as a matter of law in the 1st suit
· Issue is a matter of law AND	 
· the 2nd action involves an unrelated claim OR 
· a new determination is warranted b/c of a change in applicable legal context or to avoid an unfair administration of the laws
· New determination is needed because of 
· Difference in quality/ extensiveness between suit #1 and suit #2 OR
· Allocation of jurisdiction between suit #1 and suit #2
· Shift in burden of persuasion
· New determination needed because of 
· Adverse effect on the public interest(s) of people not parties to the initial suit
· Unforeseeable that issue could/would arise in the context of the 2nd suit
· Party against whom preclusion is sought didn’t have the opportunity to obtain full and fair adjudication in suit #1 because of his adversary’s conduct or other special circumstances
[image: ]

XIII. [bookmark: _Toc448643681]Joinder
Most common joinder mechanisms: FRCP 20, 14, 19, 24, 23. 
FRCP 13(h) not used very often.

FRCP 42(a): CONSOLIDATION
	Combine 2 cases into one
FRCP 42(b): SEVERANCE
	Break case apart (into manageable bits)
[bookmark: _Toc417827261][bookmark: _Toc448643682]
A. Claim Joinder
FRCP 18(a): (Plaintiff’s) Open Season -- Plaintiff may bring any (and as many) (unrelated) claims against Defendant
· Always verify claim satisfies SMJ
[bookmark: _Toc417827262][bookmark: _Toc448643683]Counterclaims [FRCP 13]
· Compulsory Counterclaim [FRCP 13(a)]: claims arising out of the same transaction or occurrence
· Always satisfies Supplemental Jurisdiction test
· Failure to bring compulsory counterclaim will be barred by Res Judicata (claim preclusion) in the future
· Permissive Counterclaim [FRCP 13(b)]: (Defendant’s) Open Season -- anything goes
· Does Δ have to bring a compulsory counterclaim against π before he can bring a permissive counterclaim? -- No
· Verify claim satisfies SMJ
[bookmark: _Toc417827263][bookmark: _Toc448643684]Crossclaims [FRCP 13]
Permissive Crossclaims [FRCP 13(g)]: claims arising out of the same transaction or occurrence
· Always satisfies Supplemental Jurisdiction test
·  [FRCP 18(a)] Applicable to defendants as well, however, Δ must file a transactionally related crossclaim against a co-defendant (under FRCP 13(g)) BEFORE she can declare open season on her co-defendant



Π   v.   Δ1 and Δ2
π1 can’t file a crossclaim against π2 until Δ has filed a counterclaim against π1

π1 and π2   v.    Δ





[bookmark: _Toc417827264][bookmark: _Toc448643685]
B. Party Joinder
· FRCP 17(a)(1): Plaintiff must be a “Real Party in Interest”
· Subrogation (Loan Receipt Doctrine): Insurance Co. loans you the money until a judgment is issued (ensures insurance company is a RPI to avoid jury bias)
· Truth in Labeling Rule
· Scenario 1: Ins. Co. pays 100% of damages. Ins. Co. then goes to court as RPI
· Scenario 2: Ins. Co. pays 50% of damages. Both Insured and Ins. Co. goes to court as RPI
· Scenario 3: Ins. Co. loans Insured 100% of damages. Both Insured and Ins. Co. goes to court as RPI
· FRCP 19: Who MUST be joined 
0. Court must assess whether the absentee is a “required party”
0. Is absentee’s presence critical to the disposition of important issues?
0. Would absentee’s absence expose party to multiple or inconsistent obligations?
0. Would litigation of this case impede absentee’s ability to protect his interest?
0. If yes, Court must assess whether joinder is feasible
1. Subject Matter Jurisdiction
1. Personal Jurisdiction
1. etc
0. If not feasible, then Court must assess whether it should “in equity & good conscious” proceed without absentee or dismiss the case
0. Beware 28 USC §1367(b) if the original claim is based on DIVERSITY
· FRCP 20: Who MAY be joined [(1) same transaction, occurrence, or series of transactions/ occurrences AND (2) common question of law or fact]
· FRCP 20(a)(1): Plaintiffs that may be joined
· FRCP 20(a)(2): Defendants that may be joined (π is not required to join all Δs that satisfy this rule; she may pick and choose)
· Always satisfies Supplemental Jurisdiction test (however, beware 28 USC §1367(b) if the original claim is based on DIVERSITY
[bookmark: _Toc417827265][bookmark: _Toc448643686]Impleader [FRCP 14]
· FRCP 14: Defending party may join an absentee (3rd party defendant) when he is or may be liable to the 3rd party plaintiff for all or part of the claim against her
· Indemnity – one tortfeasor may shift his entire burden of judgment onto another
· Contribution – common/ not identical liability of 2+ actors regarding the same injury. Each wrongdoer is required to pay his portion of damages
· Always satisfies Supplemental Jurisdiction test (however, beware 28 USC §1367(b) if the original claim is based on DIVERSITY
A v. B
        v.		***If A’s claim against B fails, then B’s claim against C must also fail***
        C





A 	v 	BUpslopping 14(a) claim: A’s claim against C needs to meet COMPLETE diversity b/c C was made a party under FRCP 14
Downslopping 14(a) Claim: C’s claim against A will satisfy Supp. Jurisd. b/a A was not made a party under FRCP 14, 19, 20, or 24
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APPEALS 

Advantages: 
· Legal accuracy 
· Error correction 
· More justice? 
· Greater sense of justice
· i.e. legitimation 
Disadvantages: 
· Time 
· Money 
· Burden 
· Highlights the inadequacies of trial court 
· Impact on morale? (No, the TC judges DO NOT care about your appeals or being overruled)  
· Lesser sense of justice  
· Policy debate is meaningful because there is no constitutional “right to appeal” 

SOURCES OF APPELLATE JURISDICTION 
· Constitution 
· Article III mentions appellate jx for the SCt and Congress has power to establish inferior courts 
· Statute (mostly) §28 U.S.C. §1291  
· Federal Rules of Appellate Procedure 
· Filling an appeal 
· FRAP 4(a) – w/in 30 ays after judgment or order is entered 
· 60 days if U.S. is a party 
· Other parties have an additional 14 days to cross appeal 
· What about the DC decision? 
· Appealing aprty can ask for stay pending appeal from the DC under FRCP 62 and from the court of appeals under FRAP 
· Final decision = a judgment that “Ends the litigation on the merits and leaves nothing for the court to do but execute judgment” 

COLLATERAL ORDER DOCTRINE – Cohen v. Beneficial Industrial Loan Corp (1949)

· Narrow exception for FJR for decision that: 
· Finally determines claims of right separable from and collateral to rights asserted in the action 
· Is too important to be denied review AND 
· Is too independent of the cause itself to require that appellate consideration be deferred until the whole case is adjudicated 
· What wa the Order at issue in Cohen? 
· DC did not require Ps (shareholders) to post a bond in a derivative action. Bond was required by State law (ERIE!!!) 
· Qualified as a final order under this doctrine 
· What about inability to pay a filing fee? 
· Exception to final decision rule of 1292?  
· Or a “practical construction” of it?
· BOTTOM LINE: VERY, VERY TOUGH TO MEET THESE REQUIREMENTS 


REMOVAL 
(from State Court) to Federal Court


REMAND
(from Federal Court) to State Court






REMOVAL 
(from State Court) to Federal Court


REMAND
(from Federal Court) to State Court






In Personam Jurisdiction


General Jurisdiction


Specific Jurisdiction


(1) Δ is served within forum 
(physical presence)


(3) Δ CONSENTS to PJ in the forum


(2) Δ's agent is served within the forum 
(physical presence)


(4) Δ's activities are so systematic & continuous to render it  "AT HOME" in the forum state (Goodyear)


CORPORATION: (Goodyear)
(1) State where incorporated AND 
(2) Principle Place of Business


INDIVIDUAL: Domicile


INTERNATIONAL SHOE
(1) Minimum Contacts 
(2) Exercise of jurisdiction is consistent with notions of fair play and substantial justice


MINIMUM CONTACTS: (1) Did Δ purposefully avail himself of the benefits and protections of the forum state? (Denckla) (2) Was it foreseeable that Δ could be sued in forum state?  (WWVW)  


O'CONNER THEORY (Asahi): "INTENTIONALLY TARGETED THE FORUM" --> Δ placed product into stream of commerce with the intent to serve that forum's market


Regular sales of product in forum state (Nicastro)


Special state-related design (Nicastro)


Advertising within forum (Nicastro)


Office, Agents, Employees, or Property in forum (Asahi)


Δ created, controls, or employs the distribution system (middle man) that brought the product into the forum (Asahi)


FAIR (WWVW)


(1) Burden on Δ


(2) Forum state's interest in adjudicating suit


(3) Plaintiff's interest in obtaining convenient & effective relief


(4) Efficiency (ie location of the wtinesses)


(5) Shared substantive policies of the states


"Stream of Commerce"


BRENNAN THEORY (Asahi): "FORESEEABILITY" --> product was placed within the stream of commerce and Δ REASONABLY anticipated the product to travel to this forum


Effects Tests: Effects of Intentionally tortious conduct (Calder)


Relationship 
(Shaffer)
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#7: Issue Preclusion Chart [on whiteboard]
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D = Party that won
O = Party claiming Preclusion




