Alternative Obligation Theories
Unjust Enrichment 
“wrongly secured or passively received a benefit that it would be conscionable to retain for example where the person conferring the beneit was neither a volunteer nor an officious intermeddler”
1. [bookmark: _GoBack]Volunteer: No expectation of payment/reimbursement
2. Officious Intermeddler: imposing under circumstances where it isn’t reasonable to do so
a. Officious: acting w/o justification for providing the benefit w/o some type of agreement
i. Unasked for benefits are likely to be officious unless 3 Elements are present:
1. 1. Immediate Action is required 
2. Advance assent is impracticable 
3. The claimant has no reason to believe that the recipient would not wish for the action to be taken
b. Intermeddler: Other party has no opportunity to reject/return or can’t assume they would have even accepted if given the opportunity
Test: Volunteer or Officious Intermeddler (evaluate both)
3. If yes, there is no unjust enrichment 
4. If no, continue: 
a. Was there a benefit conferred (enrichment?) 
b. Would it be unjust for the person to keep it?
Remedy: Restitution (return of benefit or money for its value) 
5. Methods for Measuring Enrichment 
a. Market value (more common) 
i. Quantum merit – market value of services 
ii. Quantum Valebant – market value of goods 
b. Recipients Net Gain (Subjective v. Objective) 
i. Contractor adds patio to R’s house (Cost is 1k in labor/materials), adds $400 of value to house, but R hates sitting outside and has no intention of moving.
1. Market value is 1,000 
2. Objective Net Gain is $400 
3. Subjective Net Gain is $0. 
c. Court will ultimate choose method which is ultimately most fair
i. Market Value (a) is preferred 
ii. May select lowest measure of relief if there is some fault on part of conferrer  
iii. Disproportionality:  if one measure is dispro. Small or large, fairness or reasonable expectations may dictate it not be used 
iv. Dishonest or Improper conduct by beneficiary – highest measure is likely 
v. Agreed compensation for a requested benefit – probative evidence of value 
vi. Discretionary measurement of benefit – in some cases none of the usual bases of measurement work.

Factually & Legally Implied K’s 
Contract Implied in Fact: A Real K 
6. Obviously a K, even though not all terms were discussed 
7. Arose from actions (not words. Implied, not express) 
a. E.g. Service contracts (plumbers) 
Contract Implied in Law/Quasi-K: Not actually a K 
8. Another name for unjust enrichment cause of action 
9. Courts act as if there is a K in order to provide recover under unjust enrichment
Moral Obligation 
Not an officious intermeddler/no expectation of payment 
A promise that meets the pre-reqs of this doctrine is enforceable despite the lack of consideration 
3 Specific situations Courts have recognized “Moral Obligatoin” 
10. Debt Barred by SoL
a. D borrowed 5K from C 
b. Supposed to pay back in 6m, doesn’t 
c. SoL is 7 years, it runs, C never files claim  
d. At 8 Years, D realizes this, feels bad and promises to pay back the loan 
e. New promise is binding, despite lack of addt’l consid. And can be enforced
11. Debt Discharged in Bankruptcy
a. If Debter later promises to pay a discharged debt, this is enforceable
i. EXCEPT this is now heavily regulated by Statute and there are many safeguards to prevent the debtor from reaffirming a debt not in his interest 
12. Voidable Debt
a. One that can be avoided by the debtor due to defect of K, such as fraud or mistake or lack of contractual capacity
i. Distinguish from VOID contract which cannot be enforced by either party 
b. If party w/the right of avoidance ratifies the K by a second promise after becoming aware of the defect, the later promise is binding, despite no new consideration
Material Benefit – Broad Rule 
Webb v. McGowin (Webb, working in mill, fell to prevent injury to McGowin, suffers serious injury, McG promises payment for lifetime)
Court says “past consideration” would be unjust, deemed the deteriment to be contemporaneous with the promise
Courts have not widely adopted this theory 
13. But Restatement 2nd provides for it in §86 
a. Promise for Benefit Received: 
i. (1) A promise made in recognition of a benefit previously received by the promisor from the promise is binding to the extent necessary to prevent injustice
ii. (2) A promise is not binding under Subsection (1)
1. (a) if the promise conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or 
2. (b) to the extent that its value is disproportionate to the benefit
Very few courts expand above 3 exceptions above. 
	
	CONTRACT
	P.E.
	UNJUST ENRICH.
	Moral Obligation/Material Benefit

	∆
	Made promise
	Made promise
	Received economic benefit
	Made promise on account of “moral obligation” or in recognition of “material benefit” received

	π
	Incurred legal detriment
	Incurred actual detriment
	Conferred economic benefit
	Conferred economic benefit

	RELATION
	“Bargained for” (Consideration)
	“Justifiable or Reasonable reliance” – injustice if not enforced
	Injustice if kept w/o reimbursement
	Injustice! 

	USUAL REMEDY
	Expectation damages
	Can be expectation damages, often limited as justice requires to reliance
	Restitution (typically based on value of benefit conferred on ∆)
	Expectation (promise binding to the extent necessary to prevent injustice) 


Avoidance Doctrines – Bargaining Misbehavior
Misrepresentation and Fraud 
U.S. law strongly emphasizes freedom to contract, even enter bad K’s.
14. Must be a really egregious action/harm to allow vic to avoid K
15. Can be somewhat dependent on the other party’s involvement (e.g. if it was a 3rd party who was the bad actor, unlikely to avoid) 
16. Bad actors can’t rely on a K, but the victim may be able to (damages, restitution) 
17. VOID contracts are very, very rare. If 3rd party is the bad actor, they are almost non existent 
18. Most bad K’s are enforceable because of the freedom to contract
Misrepresentation: assertion not in accordance with the facts 
19. Elements:
a. Party’s manifestation of assent is induced by either: 
i. A Fradulent OR 
1. You knew or had reason to know that what you were doing/saying was untruthful
ii. Material misrepresentation by the other party
1. Anything that is really important to the outcome of the transaction (i.e. it would induce a reasonable person to assent)
a. Not necessarily fraudulent, but still different form reality
20. Includes Negligent or innocent misrepresentations, ambiguous statements, omissions and overall false representations. 
Fraud: most common & most important form of misrepresentation 
21. Made w/ken that is untrue or reckless indifference as to the truth + made w/intent to mislead other party
a. Can be my words, concealment or nondisclosure 
22. 2 Alternate Remedies 
a. Victim may rescind K & obtain restitution for performance rendered OR 
b. Victim may keep K in force & sue for any loss resulting from fraud
c. Remedy is victim’s choice
Misrepresentation of Fact, Opinion or Prediction 
23. Fraud is based on misrepresentation of fact, which is typically distinguished from opinion or prediction 
a. Except if based on fact, an opinion or prediction could qualify as fraud
§164 – (1) K is voidable by a party if the party’s manifestation of assent:
24. Is induced by 
a. A fraudulent or material §162 
i. 1) A misrepresentation is fraudulent if the maker intends his assertion to induce a party to manifest his assent and the maker 
1. a) knows or believes that the assertion is not in accord with the facts, OR 
2. b) does not have the confidence that he states or implies in the truth of the assertion, OR 
3. c) knows that he does not have the basis that he states or implies for the assertion 
ii. 2) a misrepresentation is material if it would be likely to induce a reasonable person to manifest his assent, or if the maker knows that it would be likely to induce the recipient to do so
Misrepresentation §159, 160, 161  
25. 159: an assertion not in accordance with the facts
a. 160: When an action is equivalent to an assertion (CONCEALMENT) 
i. Action intended or known to be likely to prevent another from learning a fact is equivalent to an assertion that the fact does not exist
b. 161: When Non-Disclosure is Equivalent to an Assertion 
i. A person’s non-disclosure of a fact known to him is equivalent to an assertion that the fact does not exist in the following cases only: 
1. A) where he knows that disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material 
2. B) where he knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the contract and if non-disclosure of the fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing 
3. C) where he knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part
4. D) where the other person is entitled to know the fact because of a relation of trust and confidence between them  
By the other party 
Upon which the recipient is justified in relying 
§164(2) If a party's manifestation of assent is induced by either a fraudulent or a material misrepresentation by one who is not a party to the transaction upon which the recipient is justified in relying, the contract is voidable by the recipient, unless the other party to the transaction in good faith and without reason to know of the misrepresentation either gives value or relies materially on the transaction.
§163 If a misrepresentation as to the character or essential terms of a proposed contract induces conduct that appears to be a manifestation of assent by one who neither knows nor has reasonable opportunity to know of the character or essential terms of the proposed contract, his conduct is not effective as a manifestation of assent.
Misrepresentation needs to be particularly sleazy, or have awful consequences 
26. Recipient has to be justified in relying on the statements  
Fraud in the Factum:  false representation of the nature of the document; always voids 
Fraud in the Inducement: misrepresentation related to a fact that forms the basis of the K and falsely gives the other party an incentive to enter into the K
Non-Disclosure: Basic inquiry: whether under all the circumstances, the party to whom the opinion is expressed was justified in relying on it as fact-based assertion
27. Cases:
a. Stambovsky v. Ackley – Poltergeist House 
b. Rodi v. SNESL – non-accredited law school 
c. Kaloti Enterprises v. Kellogg

Duress
Really shows up in K modifications 
§175: 1. If a party’s manifestation of assent:
28. is induced by 
29. an improper threat ---§176
a. 1)A threat is improper if:
i. (a) what is threatened is a crime or a tort, or the threat itself would be a crime or a tort if it resulted in obtaining property 1. Is really getting at means, not ends


ii. b) what is threatened is a criminal prosecution 
iii. c) what is threatened is the use of civil process and the threat is made in bad faith, OR 
b. 2) a threat is improper if the resulting exchange [the terms of the K, not the negotiating] is not on fair terms, and
i. a) the threatened act would harm the recipient and would not significantly benefit the party making the threat, 2. is really getting at means & ends


ii. b) the effectiveness of the threat in inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat, or 
iii. c) what is threatened is otherwise a use of power for illegitimate ends [Power structures with employer/employee type situations)
30. by the other party 
31. that leaves the victim no reasonable alternative 

§175 (2) If a party's manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the duress either gives value or relies materially on the transaction.

§174 When Duress by Physical Compulsion prevents formation of a K: If conduct that appears to be a manifestation of assent by a party who does not intend to engage in that conduct is physically compelled by duress, the conduct is not effective as a manifestation of assent.

 UCC 2-209 – You don’t need consideration for a good faith modification
32. Bad faith modifications DO need consideration to have a chance at being enforced
Contract II 2017. Professor Bushaw
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Supervening Difficulties Rule 
Basis for upholding a K mod w/o consideration 
33. When events following K formation create a difficulty not anticipated by the parties at the time of K forming, a fairly bargained mod may be valid w/o consideration. To apply, 3 facts must be present: 
a. 1. After K made, performance of K is subject to substantial & burdensome difficulty not anticipated & not within contemplation of parties 
b. 2. The party benefitting from the mod must conform to standards of honesty & fair dealing 
c. Change in performance of the party who assumes increased obligation must be reasonable & manifestly fair in view of changed conditions 

Undue Influence & Unconscionability 
Undue Influence – Narrow Doctrine 
34. Comes in where neither fraud nor duress can be shown  
35. Where 1 party has strong influence over the other & uses it to induce them to enter a disadvantageous contract relationship
36. §177 - (1) – Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that that person will not act in a manner inconsistent with his welfare 
37. (2) If a party’s manifestation of assent is induced by the other party, the contract is voidable by the victim 
38. (3) If a party’s manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the undue influence either gives value or relies materially on the transaction
Unconscionability 
39. If it would “offend the conscious of the court” 
40. UCC 2-302
a. 1) If the Court as a matter of law finds the contractor any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result
b. 2) When it is claimed or appears to the court that he contract or nay clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination 
41. Restatement 2nd § 208
a. If a contract or term thereof is unconscionable at the time the contract is made a court may refuse to enforce the contract, or may enforce the remainder of the K without the unconscionable term as to avoid any unconscionable result 
42. Court is really looking for oppression, something that is “So 1-sided” or an “unfair surprise” 
43. Remedy: Flexibility in UCC Restatement 
a. Approach w/caution b/c remedies have potential to saddle parties w/arrangement that deviates significantly from what was bargained for
i. Reformation: when court changes terms to less unconscionable, courts are slow to do this b/c it creates a new bargain for parties 
44. Procedural & Substantive Unconscionability 
a. Procedural: Naughtiness in bargaining (advising not to consult an atty, not given adequate notice to read terms, important terms buried in small print at end of K) 
i. Court will still want to see some substantial factors too 
ii. Inequality in bargaining power alone is sufficient to find procedural unconscionability

iii. Contracts of Adhesion – alone do not support unconscionability, but support a broader finding of such
1. Where 1 party has enough bargaining power to dictate terms (insurance companies) 
2. Standard K’s that a firm uses across the board 
3. Some jx require a necessity – lack of a meaningful way to avoid contract
a. E.g. other vendors w/better or different terms 
4. Some courts reject the above but still don’t find unconscionability solely w/lack of meaningful way to avoid
b. Substantive: Naughtiness in terms of resulting K 
c. Court really wants to see some of both, though a lot of one will make one will make up for a small amount of the other 
Avoidance – Policing for reasons other than Bargaining Misbehavior
Illegality & Public Policy  
Illegality: Focuses on K’s that violate a statute or common law rule for which there may be no criminal punishment
45. In pari delicto: Both parties are equally guilty, court should hold for X, leaving parties as they found them 
46. Relative Guilt: courts weigh the guilt of the two parties based on a number of factors 
Violation of Public Policy: When K does not violate statute/law but violates “public policy” 
47. Focuses on intent of public policy in finding both violation & remedy 
48. Considerations of relative guilt/bargaining impropriety still relevant 
49. Severability is possible
Analysis: 
50. Who was suing whom & under what theory? 
51. What role did illegality/public policy play? 
52. Did the court enforce K, and if so, to what degree? 
53. Did court grant relief, and if so, what was the nature of relief? 
K’s formed for illegal purpose or against public policy are invalid 
Cases: Danzig v. Danzig 
Incapacity – Protecting vulnerable parties 
Minority: Minors do not have legal capacity to enter into K’s 
54. Makes K’s w/minors voidable w/some exceptions: 
a. Necessaries: Items that are “useful & appropriate given the minor’s reasonable standard of living” 
i. Courts often assume parents are involved so no necessities unless minor is emancipated 
ii. In minority of States, K for necessary is enforceable, Majority states say it’s avoidable w/limits on remedies – very fact based
iii. Some states lower age of majority for Employment K’s 
55. Minors choose to avoid or enforce before reaching majority or w/in a reasonable time:
a. Can’t pick & choose – all or nothing 
b. At majority, minor can ratify K, making it binding 
i. No addt’l consideration needed  moral obligation doctrine
ii. Minors can ratify expressly or impliedly
1. Some States are strict and require written ratification
56. Minors can be held to K’s their parents enter into 
57. If a Minor misrepresents their age & other party actually & reasonably relies on that information, minor cannot avoid the K
58. Remedy: 
a. Straightforward minor disavows a K: 
i. Other party must return all benefits under k 
ii. Minor only has to return physical property still in possession 
1. Not responsible for value of goods 
b. Necessaries: Some states, like ME, don’t allow minors to void 
i. Majority: Both sides have to give everything back, including restitution
Mental Incapacity: If an adult wants to avoid for lack of capacity, must prove that he lacked capacity @ time of K formation 
59. “Cognitive Test” requires adult to have had, at the time of K formation, such severe mental illness that he/she could not have understood the nature/consequences of K 
60. Many courts have broadened the test, allowing avoidance under a “volitional” or “motivational” test, allowing avoidance where a mental illness limited the adult’s ability to act rationally, even if he/she understood the transaction 
61. Makes K voidable, not void 
62. Baseline remedy is restitution 
a. Regular mutual restitution: both sides return value of what they got under the K 
63. Burden for proving incapacity is on person alleging it. R. 2nd §15
[image: ]
Summary of Avoidance Doctrines: 
	Bargaining Misbehavior
	Common Law/Restatement
	UCC

	Misrepresentation/Fraud
	§164, 162, 159, 160, 161 
Voidable against 3rd parties: 164(2) 
Void: 163
	1-103

	Duress
	175, 176 
Void Against 3rd Parties: 175(2) 
Void: 174 
	

	Contract Modification
	Consideration Doctrine (Pre-existing duty v. supervening difficulties rule) 
175, 176
	2-209 


1-103

	FILL IN ONCE SLIDES ARE POSTED W/REMAINING DOCTRINES
	
	


	**These are all exceptional doctrines and not very common, need a really, really obnoxious smetStll before they kick in.  Misrepresentation/Fraud and Duress in Contract Mods come up the most frequently
There is a pattern to what the court will find unenforceable: Price fixing, usury, the parade of horribles (Prostitution, Gambling, Drugs, Murder for Hire)

Typically if the behavior is criminal, the Judiciary just won’t do anything – “leave you where you are” 

Promise to perform a crime/tort – even though promise isn’t illegal – the act is, and court will not be quick to enforce  

Cases related to Family Values, typically not enforced: e.g.
· surrogacy cases 
· Against Public Policy 
· Promises to a lover to divorce spouse 
· Choices that restrict market: 
· E.g. very restrictive anti-competitive agreements 

Contract Interpretation and Construction 
Contract Interpretation
Sources of K Meaning/Standards of Interpretation 
64. Isolated Words in the writing 
65. Circumstances or Negotiations at time of writing 
66. Court of Performance (this dealing)
67. Course of dealing (prior dealings)
68. Usage of Trade 
69. Standard Terms
a. Generally courts will not stray too far from unambiguous standard terms, usually interpret against the drafter of the standard K and in favor of a reasonable interpretation advanced by the other party 
Methodology 
70. Plain meaning approach: 
a. If the meaning is unambiguous, the judge will interpret, law suit is over 
i. But words are never spoken in a vacuum, so context is frequently looked at
1. If in a plain meaning/4-Corners jx Judge is slow to look at context
b. If the meaning is ambiguous (in a way Judge cannot resolve as a matter of law), then will remand to fact finder
71. If plain meaning approach doesn’t resolve, the Judge can look to various kinds of evidence to determine which meaning is correct:
Construction
Scour the evidence for the reasonable expectations of the parties at the time K was entered, if non go to default rules/gap fillers 
72. Case: United Airlines v. Saucy Sisters (Good Taste)
73. Gap Fillers:
a. §204: Court supplies term that is “reasonable in the circumstances” 
UCC 2-301 - 1) An agreement for sale which is otherwise sufficiently definite (subsection (3) of Section 2-204) to be a contract is not made invalid by the fact that it leaves particulars of performance to be specified by one of the parties. Any such specification must be made in good faith and within limits set by commercial reasonableness.
74. [bookmark: 2-311(2)](2) Unless otherwise agreed specifications relating to assortment of the goods are at the buyer's option and except as otherwise provided in subsections (1)(c) and (3) of Section 2-319 specifications or arrangements relating to shipment are at the seller's option.
75. [bookmark: 2-311(3)](3) Where such specification would materially affect the other party's performance but is not seasonably made or where one party's cooperation is necessary to the agreed performance of the other but is not seasonably forthcoming, the other party in addition to all other remedies
a. (a) is excused for any resulting delay in his own performance; and
b. (b) may also either proceed to perform in any reasonable manner or after the time for a material part of his own performance treat the failure to specify or to cooperate as a breach by failure to deliver or accept the goods. 
General Obligation of Good Faith & Fair Dealing 
76. Parties must perform contract obligations in good faith 
a. §205: Duty of Good Faith & Fair Dealing – in its performance and enforcement 
b. 1-304 – Obligation of Good Faith – every contract or duty w/in UCC imposes good faith in performance & enforcement
77. Trend in Cases (per Bushaw): Good Faith is the absence of affirmative bad faith 

Parole Evidence Rule 
Judge determines if language is ambiguous 
78. Yes – can use PE to explain Contract 
79. No – Judge interprets/enforces K 
Judge determines if fully integrated
80. Nature of K, lots of Judge discretion 
81. Presence of a Merger Clause indicates parties intended this to be final/fully integrated K, rarely is overlooked by court
82. However, Merger Clauses cannot protect against claims of Fraud (negligent misrepresentation is another story, especially if parties have equal bargaining power)
a. Yes (Fully Integrated)– 
i. Does Evidence Contradict or Supplement? 
a. Yes – Cannot Use 
b. Even if Judge used PE to interpret an ambiguous term, if Judge then determines it’s fully integrated K, you can’t bring in that same evidence to explain or supplement 

b. No – (Partially Integrated)
i. Can use to supplement 
ii. Cannot use to contradict


	Type of Writing
	Use of PE to Explain
	Use of PE to Supplement
	Use of PE to Contradict

	Complete and exclusive statement of the terms of the agreement
(CL equiv: Fully integrated K)
	Yes – though this is an open question
	
Yes, but only subsection (a) evidence: usage of trade, course of performance, course of dealing
	No

	Terms with respect to which the confirmatory memoranda of the parties agree 
(CL equiv: partially integrated)
	Yes
	Yes
	No

	Terms set forth in a writing intended by the parties as a final expression of their agreement
(partially integrated)
	Yes
	yes
	No

	A writing that is not intended to be final 
(not integrated)
	UCC is Silent (but probably yes)
	UCC Is Silent (but probably yes)
	UCC is Silent (but probably yes 



Misunderstanding, Mistake & Excuse Due to Changed Circumstances (all are very rare) 
Misunderstanding – parties are using the same terms, but assign such different meaning to them court can’t find a solution & finds to mutual manifestation of assent
83. Case: The 2 Ships Peerless
84. Konic Int’l (price: $56.20 v. $5,620)  

Mistake – When 1 party enters agreement thinking a certain State of affairs exists 
85. Argues that had he known that State of affairs did not exist, would not have entered K 
86. 3 Elements: 
a. 1. Must be related to a fact in existence at the time of the K 
b. 2. Must relate to something controlling to the K, not minor or peripheral 
i. Must have significant impact on benefits mistaken party receives or on burden he undertakes 
c. 3. (Hardest) Must be unfair to inappropriate to allocate the risk of mistake to the aggrieved party
i. When a Party Bears risk of Mistake §154
1. A party bears the risk of mistake when
a. The risk is allocated to him by agreement of the parties OR 
b. He is aware at the time the K is made that he has only limited knowledge with respect tot the facts to which the mistake relates but treats his limited knowledge as sufficient OR 
c. The risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so [This gives the court a lot of wiggle room]
87. Cases:
a. Wood v. Boynton: Both parties think stone is topaz, realize after sale that it is an uncut diamond. No relief. 
b. Sherwood v. Walker: π sells ∆ a horse that both parties think is barren, realize before sale is complete that horse is pregnant, relief is granted – no sale. 

	Mutual Mistake
	Unilateral Mistake

	· The mistake relates to facts in existence at the time of the contract 
· The mistake is shared by both parties 
· The mistake relates to a basic assumption on which the contract was made 
· The mistake as a material effect on the agreed exchange of performances  
· The complaining party did not bear the risk of the mistake
	· The mistake relates to facts in existence at the time of the contract
· The mistake may be by one party only 
· The mistake relates to a basic assumption on which the mistaken party made the contract 
· The mistake has a material effect on the agreed exchange of performances that is adverse to the mistaken party 
· The mistaken party did not bear the risk of the mistake 
· Either (a) the effect of the mistake is such that enforcement of the contract would be unconscionable or (b) the other party had reason to know of the mistake or his fault caused the mistake



Excuse Due to Changed Circumstances 

Impracticability: 
88. Taylor v. Caldwell: K for a Music Performance – Hall burns down 
a. Owner relieved of duty to provide hall, but must still pay damages 
89. If Changed Circumstances so drastically increase burden to be seen as impracticable, that is acceptable to the court
R2nd §261 Discharge by Supervening Impracticability 
90. Where, after a contract is made, a party’s performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or the circumstances indicate the contrary
UCC 2-615 – Excuse by Failure of Presupposed Condition
91. Except so far as a seller may have assumed a greater obligation and subject to the preceding section on substituted performance:
a. (a) Delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs (b) and (c) is not a breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid.
b. (b) Where the causes mentioned in paragraph (a) affect only a part of the seller's capacity to perform, he must allocate production and deliveries among his customers but may at his option include regular customers not then under contract as well as his own requirements for further manufacture. He may so allocate in any manner which is fair and reasonable.
c. (c) The seller must notify the buyer seasonably that there will be delay or non-delivery and, when allocation is required under paragraph (b), of the estimated quota thus made available for the buyer.
92. Case: Clark v. Wallace Coop – Corn Sale 
a. Π could have purchased corn from another grower (which is what ∆ did), so no relief. 
93. All Points Cap v. Boyd Bros
a. Just because an event makes doing business more expensive, that is no excuse to not perform, it is part of doing business.

Excuse due to Frustration of Purpose: Discharge by Supervening Frustration 
94. R2d §265 - Where, after a contract is made, a party's principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary.
95. Case: Lindner v. Meadow Gold Dairies – 
a. ∆ claims supervening frustration of neighbor moving in and filing loads of complaints re: compliance w/laws  
b. Court says no relief, compliance w/laws is not a frustration

	Mistake
	Impracticability
	Frustration of Purpose

	· Mistake (of fact) 
· Basic assumption 
· Material effect on agreed exchange 
· Adversely affect party does not bear risk of mistake (§154)
	· Occurrence of event 
· Nonoccurrence of which was a basic assumption 
· Renders performance impracticable 
· Without fault 
· Unless language or circumstances indicate the contrary
	· Occurrence of event 
· Nonoccurence of which was a basic assumption 
· Substantially frustrates a party’s principal purpose 
· Without fault 
· Unless language or circumstances indicate the contrary





Conditions & Promises 
Conditions:  R2d §224 – A condition is an event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a contract becomes due 
Promise: Commitment to act, or refrain from acting in a certain way in the future 
96. Pure Promise: MAKES SOMEONE LIABLE
a. Express – I will do X 
b. Implied – Order a special in a cafeteria, there is a sign that has price, there is probably an implied promise to pay for food
c. Constructive – General Obligation of Good Faith  
97. Pure Condition: CAUSE OTHER THINGS TO HAPPEN 
a. Event, not certain to occur, but if occurs, something happens 
b. Can find conditions in the words parties use 
c. Types: 
i. Express – My promise of X is conditional on you doing X [words have to include ‘conditional’ language, very express] 
1. Courts are slow to allow people to lose rights just because they didn’t entirely strictly follow a condition; there is some wiggle room with what constitutes strict compliance 
ii. Implied: Liza says you can have a bracelet if you pay me $5 tomorrow. Bushaw takes a red bracelet from Liza, promising to pay $5 the next day 
iii. Constructive (Good Faith) 
d. Timing 
i. Precedent – has to be satisfied first, if it’s not satisfied the other parties action is not triggered 
ii. Concurrent – push/pull relationship, paying for groceries at the store, either can walk away until both of you are ready to go forward, conditions of each other 
iii. Subsequent – If it occurs, it terminates a pre-existing duty 
98. Promissory Conditions – IF X DOESN’T HAPPEN, SOMEONE IS LIABLE 
a. Fully Promissory Partially Promissory
b. Promise to Satisfy the Condition: 
i. A: I will buy your car from you, if you repair the brakes [condition] 
ii. B: Sounds good, I promise to repair the brakes fully promissory condition 
1. B is promising to bring condition about, liable if he does not
iii. B: Sounds good, if I can fix the brakes for under $200 -partially promissory 
1. B is promising to bring condition about, with a price restraint
c. Phoenix-Talent School District #4 – Partially promissory Conditions   
Material Breach, Substantial Performance & Anticipated Repudiation  
a. Material Breach 
i. Inquiry: 
1. Was there a breach? 
a. Yes? Keep going
i. Was it material breach? 
1. Yes 
a. Was it cured? 
i. Yes – Substantial Performance 
ii. No – Material & Total Breach
2. No – Non material breach = Substantial Performance

b. No – continue w/K 
b. When it allows the other party to decline performance, terminate K & sue for expectation damages = material & total breach
c. Evaluating Breach: 
i. Effect on π 
ii. Centrality to K 
iii. Action of π (how much did they care) 
iv. Willfullness of breach 
1. Foreseeability? 
v. Magnitude of breach 
1. 1x? Repeated? 
d. Restatement 2nd §241- In determining whether a failure to render or to offer performance is material, the following circumstances are significant:
i. (a) the extent to which the injured party will be deprived of the benefit which he reasonably expected;
ii. (b) the extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived;
iii. (c) the extent to which the party failing to perform or to offer to perform will suffer forfeiture;
iv. (d) the likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all the circumstances including any reasonable assurances;
v. (e) the extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing.

e. Substantial Performance 
i. If you can fix a material breach it eliminates it and conforms to “substantial performance” 
1. Though damages may still be available, it’s still a breach 
ii. Consequences of Substantial Performance:
1. 1)Usual measure of Relief for Substantial Performance 
a. If you materially breach, you can no longer enforce the contract 
2. Total & Material Breach = damages to fix what was done & have contracted work finished by someone else 
3. Substantial Performance – Receive cost/damages for fixing mistake, but ∆ can finish work  
iii. Relief for Substantial Performance Where Cost to Rectify the Defective Performance is Disproportionately High 
· Recovery of the Breaching Party: Unjust enrichment or Recovery Under the K 
· Material breach = no recovery under K 
· Partial performance before breach = may recover under unjust enrichment   
· Sometimes can sever the portion of the K that was breached, and collect on rest
· Court will look at intention of parties – they need to have intended to enter a “divisible” K
· Case:  Menorah Chapels v. Needle, NJ CoA, 2006 p. 778 
· Non-divisible K 
· If divisible would bind parties to a K which they did not contemplate  
· Services are so integrated, can’t get rid of part without negating the whole 
· Breach & Substantial Performance Under Article 2
· Perfect Tender: 2-601 - Subject to the provisions of this Article on breach in installment contracts (Section 2-612) and unless otherwise agreed under the sections on contractual limitations of remedy (Sections 2-718 and 2-719), if the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may
· (a) reject the whole; or
· (b) accept the whole; or
· (c) accept any commercial unit or units and reject the rest.
· Limits on Perfect Tender
· Cure - UCC 2-508 –
· (1) Where any tender or delivery by the seller is rejected because non-conforming and the time for performance has not yet expired, the seller may seasonably notify the buyer of his intention to cure and may then within the contract time make a conforming delivery.
· [bookmark: 2-508(2)](2) Where the buyer rejects a non-conforming tender which the seller had reasonable grounds to believe would be acceptable with or without money allowance the seller may if he seasonably notifies the buyer have a further reasonable time to substitute a conforming tender.
· Use of Substantial Performance on Installments of Delivery. Installment Contract: Breach 2-612
· (1) An "installment contract" is one which requires or authorizes the delivery of goods in separate lots to be separately accepted, even though the contract contains a clause "each delivery is a separate contract" or its equivalent.
· [bookmark: 2-612(2)](2) The buyer may reject any installment which is non-conforming if the non-conformity substantially impairs the value of that installment and cannot be cured or if the non-conformity is a defect in the required documents; but if the non-conformity does not fall within subsection (3) and the seller gives adequate assurance of its cure the buyer must accept that installment.
· [bookmark: 2-612(3)](3) Whenever non-conformity or default with respect to one or more installments substantially impairs the value of the whole contract there is a breach of the whole. But the aggrieved party reinstates the contract if he accepts a non-conforming installment without seasonably notifying of cancellation or if he brings an action with respect only to past installments or demands performance as to future installments.

	Material Breach
	Substantial Performance

	· Can it be cured? 
· If yes, & it was cured, move over to Substantial Performance 
· No, or if yes and NOT cured  Total Breach and may terminate 
	· One set of consequences 
· May not terminate



Measure of Damages

	Material & Total Breach
	Substantial Performance



Dimunition in value* 

(*court really wants to see that it would be economically wasteful to repair)

Rescission* or Enforcement

*Rescission is not always available, and when it is it always comes with mutual restitution damages (putting parties back where they were pre-K)



Cost of Completion or Repair
Enforcement













4.6.17  

Intro to K Damages & the “Benefit of the Bargain”  

· Goals & Fundamental Principles of K Damages  
· Workhorse remedy for breach of contract is money damages 
· Distinction between Expectation, Reliance, & Restitution Damages 
· Expectation Damages – Gives aggrieved party the benefit of the bargain
· Neither universally applied or perfectly realized 
· Damages do not & cannot realize goal with accuracy 
· Yet, still the quintessential remedy  
· R§344 – Purposes of Remedies – 
· Judicial remedies under the rules stated in this Restatement serve to protect one or more of the following interests of a promise 
· A) his “expectation interest” which is his interest in having the benefit of his bargain by being put in as good a position as he would have been in had the contract been performed 
· B) his “reliance” interest, which is his interest in being reimbursed for loss caused by reliance on the contract by being put in as good a position as he would have been in had the contract not been made  OR 
· C) his restitution interest, which is his interest in having restored to him any benefit he has conferred on the other party
· Reliance or Restitution may make-up some of the expectation amount 


Theoretical – Efficient Breach
· When it is more economical for a breaching party to breach rather than complete the contract

Types of Damanges:
	Restitution
	Reliance
	Expectation

	· Based on gained of defendant
·  Refund the cost of the bargain (if paid)
	· put aggrieved party in position prior to entering the contract
	· Put aggrieved party in position as if K has been performed as agreed to

	Limitations on Recovery of “Benefit of Bargain”

	· Reasonable Certainty 
· Lost Profits are the hardest to prove
· They don’t need to be exactly calculated, but they need to be shown with reasonable certainty

	




Measurement of Damages – 

When Neither Party Performs 
	Market Value
	Substitute Transaction
	Reference to Lost Profits

	· Comparing contract price to the market value of the performance promised
	· Measure between what aggrieved party had contracted to pay ∆ and what it ended up paying the replacement contract 
· Must be a reasonable replacement and can be more expensive than original if that is what is available
	· If contracted to do work, and then other party cancels before you have begun and you can’t fill in that time with commensurate work, may be owed lost profits for what was contracted for 
· *Lost profits are hardest to prove




When Breaching Party Performs in Part
	Cost of Completion or Repair
	Market value difference of what you K’d for and what you received

	
	



Benefit of the Bargain – Damages under the UCC
· Central precept of UCC remedies is that the aggrieved party is to receive compensation for its lost expectation. 
· 1-305(a) Remedies to be Liberally Adminstered: 
· The remedies provided by the UCC must be liberally administered to the end that the aggrieved party may be put in as good a position as if the other party had fully performed but neither consequential or special damages nor penal damages may be had except as specifically provided in the UCC or by other rule of law
· UCC Generally measures expectation interest by either 
· comparing the contract price & the terms of a substitute transaction or
·  the contract price and market value
· Buyers Damages under the UCC – 
· Non-performance by seller
· No payment OR 
· If payment already tendered – reimbursement
· Deficient performance by seller – 
· Depends on how it’s deficient, could be reduction in price or reimbursement for non-conforming goods
· UCC looks at the difference in value between that which was promised and that which was provided 
· Buyer’s Damages When the Seller Repudiates or Fails to Deliver or When the Buyer Rightfully Rejects or Revokes Acceptance of the Goods 
· Remedy of “Cover” – when Buyer purchases substitute goods  UCC 2-712
· 1) After a breach…the buyer may “Cover” by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for those due from the seller 
· 2) The buyer may recover from the seller as damages the difference between cost of cover and the contract price together with any incidental or consequential damages as hereinafter defined (2-715), but less expenses saved in consequence of the seller’s breach 
· 3) Failure of the buyer to effect cover within this section does not bar him from any other remedy 
· Comment to Cover stresses that it is not necessary and that the Buyer gets to choose this or market measure of damages (2-713) 
· Buyer’s Damages for Non-Delivery or Repudiation UCC 2-713
· 1) Subject to the provisions of this Article w/respect to proof of market price, the measure of damages for non-delivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages provided in this Article, but less expenses saved in consequence of the seller’s breach  
· 2) Market price is to be determined as of the place for tender or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival. 
· Buyer’s Damages upon Acceptance of Deficient Performance 
· 2-714 Buyer’s Damages for Breach in Regard to Accepted Goods 
· 1) Where the buyer has accepted goods and given notification (subsection (3) of 2-607) he may recover as damages for any non-conformity of tender the loss resulting in the ordinary course of events from the seller’s breach as determined in any manner which is reasonable 
· 2) The measure of damages for breach of warranty is the difference at the time and place of acceptance between the value of goods accepted and the value they would have had if they had been as warranted, unless special circumstances show proximate damages of a different amount 
· 3) In a proper case any incidental and consequential damages under the next section may also be recovered
· Seller’s Damages Under the UCC – 
· Seller’s Action for the Price – When Seller delivers conforming goods, Buyer accepts and refuses to pay. Akin to specific performance, not really damages, just a Court making the buyer hold up its end of the K
· Seller’s Damages When the Buyer repudiates or Wrongfully Rejects the Goods
· Seller is usually entitled to contract price minus the value of the goods (since they did not have to deliver them to buyer)
· Value measured 1 of 2 ways 
· Either by the price received by the seller in a substitute sale 
· Or by the market value of the goods 
· 2-706 Seller’s Resale Including Contract for Resale 
· 1) Under the conditions stated in section 2-703 on seller’s remedies, the seller may resell the goods concerned or the undelivered balance thereof. Where the resale is made in good faith and in a commercially reasonable manner the seller may recover the difference between the resale price and the contract price together with any incidental damages allowed under the provisions of this Article but less expenses saved on consequence of the buyer’s breach 
· 2-708 Seller’s Damages for Non-Acceptance or Repudiation 
· 1) Subject to subsection (2) and to the provisions of this Article with respect to proof of market price, the measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price at the time and place for tender and the unpaid contract price together with any incidental damages provided in this Article but less expenses saved in consequence of the buyer’s breach.  
· 2) If the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with any incident damages provided in this Article, due allowance for costs reasonable incurred and due credit for payments or proceeds of resale. 


	Direct Damages
	Consequential Damages
	Incidental Damages

	· The difference between what aggrieved party K’d to pay and what she had to pay replacement performance
· If the substitute is reasonable – straightforward. 
· If not reasonable, use market value of substitute
· Lost profits under direct damages are the actual profits in the contract, not future earnings due to contracted performance
	· Lost profits from not having contracted performance
· Similar to opportunity costs
	· Time & cost spent in finding a replacement performer for contracted performance. 



Expectation Damages under the UCC   
(see slides for Buyer Remedies v. Seller Remedies) 

	Buyer’s Remedies
	Seller’s Remedies

	Specific Performance: 
2-715 – the goods themselves
	Buyer has the goods & hasn’t paid for them: 
2-709 – K+Incid. 

	Non-Performance: 
2-712 – Cover –K +Incid. +Consq. – Exp Saved
2-713: Market – K + INcid. + Consq. – Exp. Saved
	Buyer wrongfully rejects the goods or repudiates: 
2-706  K- Resale + Incid – ES
2-708(1): K-Market + Incid.  – ES
2-708(2): Profit _ Incid. + due allowance for costs & credits

	Deficient Performance & Buyer Accepts Goods: 
2-714 – the Loss resulting in the ordinary course from the Seller’s breach, for instance difference in value +Incid. + Consq.

	





Limitations on Damages – In theory, applies to all types of damages, but really have teeth when applied to consequential damages. Specifically lost opportunity/lost profits
1. Reasonable Certainty Principle 
2. Foreseeability Principle 
a. Hadley v. Baxendale (Flour  Mill case) 
i. Mystery of this case: 
1. What knowledge of the consequences do the parties have to have contemplated? 
a. Do they just have to be aware? 
b. Take responsibility for consequences? 
2. Courts: 
a. If it’s a natural consequence 
i. Damages are almost always pe se foreseeable 
b. If it’s a kind of special circumstance (not natural)
i. Then they need to be reasonably contemplated by both parties 
ii. Majority of courts: so long as the special circumstances are “brought home” to the parties @ time of contracting – that is sufficient 
b. Modern law: typically as long as the damages are reasonable, foreseeability rarely limits incidental damages. Perhaps b/c courts believe that everyone should anticipate that if they breach a K, they will be responsible for direct & incidental damages caused by their breach
3. Mitigation Principle – placing burden on non-breaching party to avoid waste
a. Typically raised by breaching party as affirmative defense 
b. All that is required is reasonable efforts, extraordinary efforts are not necessary  
i. Much debate as to what is reasonable
1. Do not have to accept offer from breaching party at additional cost  
c. 3 Controversies with mitigation of Damages
i. You don’t mitigate and fail to avoid losses as a result 
1. Court has to decide if it was reasonable to do nothing 
ii. If you do mitigate, and costs are unreasonable 
iii. You do mitigate and do something different and inferior (out of necessity, to pay bills for example) – under what circumstances should the inferior wages/compensation be deducted from damages? 
1. E.g. when is a substitute performance really substitute vs. trying to stay afloat? 
4. Mitigation under the UCC 
a. Mitigation principle permeates UCC remedies, though Article 2 doesn’t set it out explicitly
b. Expenses of mitigation damages can usually be covered as incidental damages, but they must be reasonable
c. If the non-breaching party fails to take steps to avoid consequential damages, the UCC will prohibit their recovery
d. Taken together, these rules encourage reasonable mitigation
e. UCC 2-710 Seller’s Incidental Damages 
f. p. 878 UCC 2-715 Buyer’s Incidental and Consequential Damages – 
i. (2) Consequential damages resulting from the seller’s breach include: 
1. (a) any loss resulting from general or particular requirements or needs of which the seller at the time of contracting had reason to know
5. Specific Performance & Injunctions 
a. Common law really prefers damages – SP is the exception, rarely given 
i. Shows up where Justice or Equity may favor it
1. Real Estate 
2. Heirlooms & Antiques 
3. If there are obstacles to determining actual damages 
4. If equities otherwise favor specific performance 
a. The plaintiff will have had to have acted w/ “Clean hands”  
b. If equities would have unnecessary hardship, specific performance will not be available 
c. If on-going performance would be difficult ot monitor (e.g. Rancho Pescado/water flow), then SP not available (unlike Real Estate – one time transaction) 
b. Restatement §359 – specific performance or an injunction will not be ordered if damages are adequate to protect expectation of injured party 
i. What is adequate?? V. ambiguous  
ii. SP may be tied to aggrieved party’s inability to find substitute transaction 
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Restatement, Second §15(1) Roadmap Questions:
(1) Was there a mental illness or defect?
If yes =) then ask next question
Ifno ™) then contract cannot be avoided under this theory

(2) Was the individual unable to understand in a reasonable manner the nature and consequences
of the transaction?

Ifyes ™) then avoidance may be possible, subject to Restatement, Second §15(2)
Ifno ™) then ask next guestion
(3) Was the individual unable to act reasonably in relation to the transaction?
If yes ) then ask next question
Ifno ™) then contract cannot be avoided under this theory
(4) Did the other party have reason to know of the condition?
If yes ) then avoidance may be possible, subject to Restatement, Second §15(2)

Ifno ™) then contract cannot be avoided under this theory

Restatement, Second §15(2) Roadmap Questions:
(1) Was the contract made on fair terms?
If yes =) then ask next question

Ifno ™) then the contract can be avoided so long as Restatement, Second §15(1) is
satisfied

(2) Was the other party without knowledge of the mental iliness or defect?
If yes =) then ask next question

Ifno ™) then the contract can be avoided so long as Restatement, Second §15(1) is
satisfied

(3) Has the contract been so performed in whole or in part or have the circumstances so changed
that avoidance would be unjust?

If yes @) then the court may terminate any power of avoidance and grant relief
to the extent justice requires

Ifno ™) then the contract can be avoided so long as Restatement, Second §15(1) is
satisfied









Restatement, Second §15(1) Roadmap Questions: 

(1)  Was there a mental illness or defect? 

  If yes    then ask next question 

  If no    then contract cannot be avoided under this theory 

(2)  Was the individual unable to understand in a reasonable manner the nature and consequences 

of the transaction? 

  If yes    then avoidance may be possible, subject to Restatement, Second §15(2) 

  If no    then ask next question 

(3)  Was the individual unable to act reasonably in relation to the transaction? 

  If yes    then ask next question 

  If no    then contract cannot be avoided under this theory 

(4)  Did the other party have reason to know of the condition? 

  If yes    then avoidance may be possible, subject to Restatement, Second §15(2) 

  If no    then contract cannot be avoided under this theory 

 

Restatement, Second §15(2) Roadmap Questions: 

(1)  Was the contract made on fair terms? 

  If yes    then ask next question 

  If no    then the contract can be avoided so long as Restatement, Second §15(1) is 

      satisfied 

(2)  Was the other party without knowledge of the mental illness or defect? 

  If yes    then ask next question 

  If no    then the contract can be avoided so long as Restatement, Second §15(1) is 

      satisfied 

(3)  Has the contract been so performed in whole or in part or have the circumstances so changed 

that avoidance would be unjust? 

  If yes    then the court may terminate any power of avoidance and grant relief   

      to the extent justice requires 

  If no    then the contract can be avoided so long as Restatement, Second §15(1) is 

      satisfied 


