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Chapter 1: The Concept of Property
I. HO #1 Quotations:
A. Sir William Blackstone, first professor of English Law:
1. “There is nothing which so generally strikes the imagination, and engages the affections of mankind, as the right of property; or that sole and despotic dominion which one man claims and exercises over the external things of the world, in total exclusion of the right of any other individual in the universe.”
B. Chief Judge Lemuel Shaw, Judicial Court of Massachusetts:
1. “We think it a settled principle, growing out of the nature of a well ordered civil society, that every holder of property, however absolute and unqualified may be his title, holds it under the implied liability that his use of it may be so regulated that it shall not be injurious to the equal enjoyment of others having an equal right to the enjoyment of their property, nor injurious to the rights of the community....Rights of property, like all other social and conventional rights, are subject to such reasonable limitations in their enjoyment as shall prevent them from being injurious and to such reasonable restraints...as the legislature...may think necessary and expedient.”
C. Felix Cohen, legal philosopher and first to author a treatise on Indian Law:
1. “Property is a relationship among human beings such that the so-called owner can exclude others from certain activities, or permit others to engage in those activities, and in either case secure the assistance of the law in carrying out his decision.”
II. Public property – property owned by the government
III. Private property – property owned by one or more private persons or businesses; much broader than land, includes personalty
IV. Legal Positivism – property is a human invention, not the result of divine gift or natural right, property exists only to the extent that it is recognized by the government; because property is a human invention, it is based on reason and the justification for property is important because it determines the scope and extent of legally recognized property rights
V. Natural law theory – the idea that certain rights naturally exist as a matter of fundamental justice regardless of government action, has little to do with modern property law
VI. Five Theories of Property – no one theory is accepted as the only justification for property, property law reflects a blend of different approaches of both these theories and others
A. (1) Protect First Possession – first in time concept; historically significant, particularly for water, oil, gas, wild animals, and other natural resources in the 19th century, but little significance today because almost every tangible thing is already owned by someone; scholars conclude that first possession describes how property rights arose but not why it makes sense for society to recognize those rights
B. (2) Encourage Labor (“Labor”) –  every person is entitled to the property produced through his own labor, when a person mixed his own labor (which he owns) with natural resources (which were unowned) he acquired property rights in the mixture (John Locke)
C. (3) Maximize Societal Happiness (“Utilitarian”) – we recognize property in order to maximize the overall happiness of society, thus it is a means to an end (Jeremy Bentham); we distribute and define property rights in a manner that best promotes the welfare of all citizens, not simply those who own property
1. Law and economics variant of utilitarianism – property is seen as an efficient method of allocating valuable resources in order to maximize one particular facet of societal happiness, wealth, typically measured in dollars; views land as a commodity in commerce, like any other raw material and tends to ignore the non-monetary benefits of environmental preservation (ecological approach as an alternative perspective to this); has powerfully affected modern property law scholarship; property exists to ensure that owners use resources in an efficient manner, a manner which maximizes economic value defined as a person’s willingness to pay 
D. (4) Ensure Democracy (“Civic Republican”) – property facilitates democracy; in 1700s Jefferson and others envisioned the new US as a nation of free yeoman farmers who owned their own lands and could thus exercise the independent political judgment that was vital for true democracy; less prominent today but many scholars still suggest that giving a person a “stake in society” through property ownership will provide political social benefits to all 
E. (5) Facilitate Personal Development (“Personhood”) – property is necessary for an individual’s personal development; each person has a close emotional connection to certain tangible things which virtually become part of one’s self (Georg Hegel); some scholars go as far to suggest that a right to personhood property should be given priority over a conflicting claim by the owner of non-personhood property 
VII. Pierson v. Post (Supreme Court of New York, 1805) – 
A. F: Post = fox hunter/laboring 
1. Pierson = killer/shooter
B. H: Pierson wins 
C. R: No case law, first impression and all authorities are persuasive only 
D. Rule: Possession = actual bodily seizure by killing (or mortally wounding) fox 
E. D: (Livingston) Fair Chase rule 
F. I: Not over first possession rule but arguing what constitutes that possession 
1. Spectrum between Sight, Fair Chase, and Killing/Mortally Wounding (M says K/MW and D says FC)
G. Also a disagreement over how to get there (cited authority) 
1. M: Extensive research (top-down law) 
2. D: Sportsman arbitration – they know what kind of labor; different way of thinking about creation of law (bottom-up law)
a) 
b) Livingston: Law should reflect custom – the end sought is to kill foxes 
H. Every state now owns/possesses its own animals but then there wasn’t such a state law
I. Review: Rule of Capture; Pierson: Defining capture
VIII. White v. Samsung Electronics America, Inc. (United States Court of Appeals, Ninth Circuit, 1992) – 
A. F: Samsung used her likeness without her permission in an ad to sell VCRs 
B. PH: SJ in favor of D, appealed to the 9th circuit 
C. Claims/I: (1) CA code, (2) publicity, (3) Lanham Act
D. H: (1) No violation, (2) Vanna wins on right of publicity in CA (state common law) 
E. R: White has the right to exclude Samsung from making money off her image
1. M: #’s 1, 2, & 5 (of policies) 
F. D: Too much private property stifles public creation → spill over effects; overprotection of celebrities stifles creativity and invention 
1. D: May disagree on #’s (at least on 2); can argue over the policies
G. Review: Creation Case; White created a personality 
1. H: Court protected (strong D) 
H. Dead celebrities – not really serving any of the property policies 
I. Pg. 26 & 27
J. Property – rights among people concerning things; “bundle of rights/sticks”: (1) Right to transfer, (2) right to exclude, (3) right to use, and (4) right to destroy
1. Four key implications of the [bundle of] rights approach:
a) Property rights are defined by the government – the basic concept to legal positivism that someone only owns property rights to the extent that they are recognized by government
b) Property rights are relative not absolute – property rights sometimes conflict, in fact much of property law is devoted to reconciling disputes between different owners or between an owner and the community; “Some rights in the bundle conflict with other rights in the bundle; the property rights of one person  
c) Property rights can be divided – property rights may be split among multiple holders such that may be difficult to identify a single “owner”
d) Property rights evolve as law changes – the nature and scope of property rights evolve slowly over time as changing economic, technological, and social conditions gradually reshape the law. Property law is dynamic, not a set of static rules.
(1) Though a core value of our property law system is stability of title – the concept that property rights should be certain and predictable
IX. Right to Transfer (“alienability”) – generally, any owner may freely transfer or alienate any of her property to anyone; the law favors alienation as a general matter (efficiency for market economy, ensures property devoted to most valuable use).  
A. The scope of this right is sometimes limited for public policy reasons. The law sometimes restricts who can transfer or obtain property, what can be transferred, and how transfers are made
B. Johnson v. M’Intosh (SCOTUS, 1823) – 
1. Background: Took a while to survey the land in the west (M’I grant came later)
2. Claims: 
a) J: Land grant from Chief in 1773
b) M’I: Land grant from the gov’t in 1775
3. I: First possession from chiefs or gov’t? (defining first impression rather than arguing it as a rule)
4. COA: Ejectment – equitable action asking court to issue an injunction to remove someone from land 
a) J asks court to remove M’I 
5. H: J land grants invalid, M’I wins (first in time)
6. R: NA land grants no good → NA could not sell land 
7. RULE: Discovery doctrine: When gov’t discovers land they get ultimate title to teh land 
a) Ultimate title: Preemptive right to purchase (exclusive right to purchase)
b) NA Chiefs have right to occupy (or conquer) right to use/possess 
(1) Legal occupants to the soil 
(2) No right to transfer why? (Conquest? Dicta (not binding), confusing, no conquest?) 
8. H: Tribes can’t sell to Johnson but can to the US (monopsoly created) – on buyer (v. monopoly on seller) – drives down land prices 
a) Protection rule by the gov’t 
(1) Restraint on alienation – Americans don’t like, prefer market aka alienation but reasonable?
9. Stemming from Europe; Euro/Britain owned US, we won that from the war
a) All Europeans excluded or all countries per discovery rule 
10. Right to develop/etc. not taken away, only right of transfer restricted 
→  Property rule that fosters settlement with nat’l security under/overtones
→ Enormous disruption in settled areas by people like Johnson 
11. Speculators lost and settlers stayed 
12. Congress could alter court’s appellate JD → remember still early in nation/court’s history (real political concerns) 
13. Idea of occupancy later hurt tribes (new category of estate) 
14. Essentially saying a fee simple and right to preemption 
15. H: J cannot eject M’I because NA did not own ultimate title to land and cannot sell to J → only gov’t (at least in such a way that the US courts recognize) because of discovery doctrine
16. Marshall objects to natural law (abstract principles of law like Betham) rather property rights come from positive law 
17. Pg. 35 Marshall’s rationale 
a) Abandonment– not really, need intention to abandon
b) Advice only applies to selling to individuals not states
18. Better chain [of title] will prevail (trail to the gov’t better) (many of these occurred by tribes after ruling)
19. Florida case: Distinguish Spanish from Indians/NAs → Discovery doctrine to reconcile 
a) NAs “improperly using land” – no notice; Spanish correctly did this, not NAs
→ “Abstract principles of justice”
C. Moore v. Regents of the University of California (Supreme Court of California, 1990) – 
1. F: Create cell line from spleen with $3B 
2. I: Whether patient has right to his excised cells (i.e. spleen) 
a) Who owns the cells? 
(1) M: Moore but once removed then the doctors who “labored” over the cells 
(a) Abandoned? Have spleen because told had to for his health
3. H: CA statute limits P’s right to cells 
4. R: Uses labor argument and utility argument (research good for society); very likely will keep researching and just buy the cells though if adopted the D’s stance 
5. D: (Mosk) BUT statute = health measure, not about money/property 
a) M Says disposals means doctors in charge of/possess property over the excised cells
b) Property rights how we define them (i.e. can sell blood, hair sperm; UAGA) → saying can set up own rules about informed consent regarding econ windfalls 
6. About conversion (i.e. “illegal conversion of my cells”) interfering with personal property (i.e. personal usage)
a) Unlawful use (analogous to trespass for realty) 
b) Remedies: Get back; damages (here) 
7. Analogous to common law COA: Trover (now conversion) – remedy = damages (usually couldn’t get back); Replevin (if can get back) – remedy 
8. Ejectment (alike Johnson) – similar to replevin but with realty 
D. Kidney hypo (in class): Market for personalty in a medical context
1. In Moore first possession doctrine overpowered by labor doctrine 
a) Accession doctrine – personalty goes to the person who created the most value (pg. 47) 
X. Right to Exclude – owners have a broad right to exclude any other person from his property (considered “one of the more essential sticks” in the bundle) subject to privileges such as consent and necessity 
A. E.g. If you own a tract of land, you may prevent anyone else from entering upon it, this right is implemented through the tort doctrine of trespass
B. Trespass – any intentional and unprivileged entry onto land in the possession of another person [is] a trespass
1. Intentionally – if voluntarily enters onto the land; unnecessary to prove subjective intent/bad faith
2. Entry made under a privilege is not a trespass; privileges include consent and necessity
C. Jacque v. Steenberg Homes, Inc. (Supreme Court of Wisconsin, 1997) – 
1. Steenberg wants to cut across the Jacque yard to deliver a mobile home
a) Asked (multiple times) and P did not give permission (prior adverse possession issue where Ps distrusted others’ use of their land)
2. P’s claim: She in trespass 
3. PH: Awarded $1 in nominal damages by the jury and $100k in punitives for trespass 
a) Trial judge puts punitives aside 
4. H: Reverse on the punitives (J) – ok with nominal damages
5. R: Distinguishes Barnard and instead applies McWilliams 
a) Distinguishes trespass claim from a libel claim
→ Right to exclude (most important stick in the bundle) and self-help issue 
b) Without punitives, can’t enforce 
c) Economic disincentive to using land to max value (i.e. growing crops) if anyone could trespass without effective enforcement 
d) Cite McWilliams English case – privacy (BUT Steenberg not about privacy) 
→ Perhaps punitives more applicable to privacy 
6. Trespass = strict liability (v. nuisance = fault-based liability) 
7. H: Trespass, awarded punitives
8. Know applicability of opening quotes for exam 
a) Blackstone’s quote – absolute dominion, severe penalties if violated to deter others (alike natural law) 
D. State v. Shack (Supreme Court of New Jersey, 1971) – 
1. F/PH: Trespass case (state attempting to enforce trespass per NJ statute – why being prosecuted by state, prosecuted under state criminal trespass statute)
2. H: No trespass (defining trespass) 
3. R: Property rights serve human values – injury to migrant workers, property rights depend on context
a) Landlord-tenant relationship, employer-employee relationship (distinguishing Jacque)
4. Trespass not the same in all contexts, here none (at least not enough for a criminal penalty) 
a) Right to exclude ≠ absolute, not unfair to Tedesco 
5. Utility, farmworkers’ ability to include  
6. & Personal development important (legal aid invited) 
7. Right to exclude doesn’t trump other rights because property = human values
8. H: Migrants tenants/employees
a) Distinguish Jacque & Shack – 
(1) Solicitors had the right – no trespass because property rights to protect people
(2) Owners and people invited by workers invited migrants (v. Jacque – no permission given by owners when asked) 
(a) As such loses/diminishes right to exclude
(3) Possessor: Tenant not owner
9. R: Invitation and rights of possessors
10. Know Fs of case (this and others) for exam then put facts with doctrine; reconcile cases
11. Applicable quote: Shaw 
12. I: Whether or not criminal trespassers? (State statute; penalty = jail) 
13. H: No crim trespass (Shaw & Cohen), secure interests in the law 
a) NJ Supreme Court redefines trespass here – right to obtain info (greater than owner’s right to exclude) – balancing test?
E. Right to Roam [in Britain] 
1. US used to recognize similar for hunting on unenclosed land – not anyone 
2. May roam open country [in England]; everywhere but… (where do landowners rights trump?) 
a) Anywhere except where potential damages to property; except where diminished privacy interests
b) Alike reference to old English case in Jacque where man peering into windows 
3. In Britain, aren’t public lands like here (different contexts) 
XI. Right to Use – an owner is normally entitled to use her property as she wishes, as long as she does not injure the rights of others; the principal limitation on an owner’s right to use is nuisance; some jurisdictions also prohibit[ed] the spite fence; these cases are exceptions to the general rule that a landowner is entitled to use her land as she sees fit.
A. Spite fence doctrine – in many jurisdictions, a landowner cannot erect an unusually high fence along his property line for the sole purpose of annoying his neighbor
1. Oliver Wendell Holmes, Jr.: “It is plain that the right to use one’s property for the sole purpose of injuring others is not one of the immediate rights of ownership. It is not a right for the sake of which property is recognized by the law.”
B. Nuisance – the traditional method used to resolve land use conflicts; private nuisance: An (1) intentional, (2) non trespassory, (3) unreasonable (usually the most difficult question), and (4) substantial interference with (5) the use and enjoyment of the plaintiff’s land 
1. (3) Unreasonable – if the gravity of the harm outweighs the utility of the actor’s conduct; whether the defendant’s conduct causes more harm than good 
C. Sundowner, Inc. v. King (Supreme Court of Idaho, 1973) – 
1. Relationship: Buyer and seller of realty; now neighbors/competitors
2. PH: Kings appealing on facts – arguing can use property as they want (Blackstonian absolute right to land)
3. H/R: Can’t use land just to spite/annoy your neighbors 
a) No right to injure neighbors
b) Expert witness on advertising 
→ Right to use (v. possess) land/property – limited here 
4. R: Looking to intent
5. COA: Private nuisance – not as strict as trespass (i.e. in Jacque) 
a) Nuisance = relative rights (balance) – utility 
6. H: Yes, nuisance
→  No utility in “fence” (for spite) – but econ value (more guests to non-fenced motel) 
→ More like State v. Shack (than Jacque) 
7. Hypo: Planting big tree, must say not in spite (may argue diminished prop value) otherwise looks like sundowner
→ Would want to show that only value to diminish business (spite) 
D. Prah v. Maretti (Supreme Court of Wisconsin, 1982) – 
1. Prah = 1st Possession 
2. Maretti = owner of neighboring property, building house in residential land (no respass, using own land) 
3. COA: Private nuisance (not unpermitted interference with possession) → trespass
a) Elements: Substantial and unreasonable usage 
4. Use/possession = distinguished 
5. H: Nuisance (could be) – legit claim (lower court should not have denied claim) 
6. R: Laws antiquated – sunlight = economic value (v. soley aesthetic) 
a) Three reasons (which overruled)
7. Regulation = a sovereign law 
8. “Nuisance per se” (i.e. gambling, pot) 
a) Moral nuisances
9. BUT nuisance per acideas (per the facts) 
a) H: Unwilling to say couldn’t have nuisance
b) Subsequent H: Eventually settled (house built) – suit (with appeal) recommenced after
10. Nuisance does not require showing of damages 
11. How else to resolve?
12. Cites Founaine Bleu (FL case) – asking for right to light that doesn’t exist
a) Prah v. Maretti chose not to follow – not a trespass and not a nuisance
13. Pg. 83 hypos: 
a) (2) View = aesthetic and nuisance does not often history comp. aesthetics (BUT Sundowner – distinguish home and business); heat = better argument 
14. Pg. 76-77: Definition/explanation of private nuisance (unreasonable hard element to meet) 
a) Ad coelum (pg. 77): Latin, old common law maxim (doctrine didn’t anticipate airplanes) → Court rejects 
XII. Right to Destroy – the right to destroy is a logical adjunct to the right to use and the law rarely intervenes to prevent destruction; difficulty arises when an owner seeks to destroy property that retains substantial value to society and some courts have limited this right
A. Extreme situation: If an owner is insane or otherwise incompetent to handle his affairs, a court is empowered to appoint a guardian or conservator to preserve his estate 
B. Eyerman v. Mercantile Trust Co. (Court of Appeals of Missouri, 1975) – 
1. Former owner’s right to destroy house and sell property 
a) Testamentary; dead hand control 
b) Didn’t say why wanted to destroy 
2. R: Architectural (historic preservation without an ordinance); neighboring and own property value
3. 𝝅: Bad for us – property value; & bad for community (historic) 
4. H: Cannot destroy 
5. R: Public policy reasons (because case of first impression – new rule) 
a) Lose money for estate
b) Architectural signif – detrimental to community (Shaw and Cohen quotes) 
c) Waste
6. Δ: Blackstonian argument 
7. Sometimes when rules changed, prospectively 
8. I: Can someone order destruction in will (post mortem) when no reason and substantial loss (costs) to them and community? 
a) H/R: Waste; no → limit on otherwise right to destroy (pretty limited to facts of the case(?))
9. Majority: Fewer rights in death → community has certain rights 
10. Subsequent: Eventually protected by statute & worth a lot
11. Eminent domain – a kind of taking by the gov’t (usually state, can be federal) 
a) Must justly compensate; as such, paid for by taxpayers & that becomes public & for public use (not wanted here, presumably) 
b) Why not here? Politically unpopular taxpayer money, takes too long
→ Property owner does not have right to protect from eminent domain 
→ Applicability limited to dead owners
C. Review of cases: 
1. First possession: Pierson v. Post, White, Johnson v. M’Intosh
2. Labor/utility: Moore (v. prior possession) – not abandoned (no intent) 
3. Personhood & First Possession: Jacque v. Steenberg (anti-utility), Shack (& Civic Republicanism) 
4. Utility: Sundowner, Prah (nuisance; 1st & Labor) – no resolution, Eyerman

Chapter 2: Owning Real Property
I. Two broad categories of property: 
A. Real Property – rights in land and things attached to land, such as buildings, fences, and trees 
B. Personal Property – rights in moveable items, such as chairs, pens, and computers and intangible things such as patents and shares of stock 
II. This section explores three aspects of real property law: (1) Adverse possession, (2) the vertical limits of ownership, and (3) water law; the law in these areas have evolved in response to geography, technology, economic conditions, and social forces
III. Adverse Possession – a person occupies another person’s land for a long enough period while meeting certain conditions and thereby acquires title to that land without the other person’s (the initial title owner’s) consent 
A. Justifications for Adverse Possession 
1. Preventing Frivolous Claims – dominant view that a special statute of limitations for recovering possession of land, barring lawsuits based on stale, unreliable evidence and protecting the occupant from frivolous claims; provides occupant with security of title, encouraging the productive use of land
2. Correcting Title Defects – resolves the technical mistakes that often occur in the process of conveying title to land by protecting the title of the person who actually occupies the land; lengthy possession serves as proof of title; creating certainty
3. Encouraging Development – a legal tool to encourage economic development by reallocating title from the idle owner to the industrious squatter, promoting productive use of land; punishing negligence/laches
4. Protecting Personhood – Oliver Wendell Holmes: “A thing which you have enjoyed and used as your own for a long time takes root in your being and cannot be torn away without your resenting the act.”; those who invest get attached and denying their use is demoralizing
B. Elements of Adverse Possession
1. Actual Possession – the claimant must physically use the land in the same manner that a reasonable owner would, given its character, location, and nature
2. Exclusive Possession – the claimant’s possession cannot be shared with the owner or with the public in general
3. Open and Notorious Possession – the claimant’s possession must be visible and obvious, so that if the owner made a reasonable inspection of the land, he would become aware of the adverse claim (owner put on notice)
4. Adverse and Hostile Possession (some states require “claim of right”) – complex; possession authorized by the owner does not meet this requirement (agreed upon by all states); some states find the element is met only if the claimant believes in good faith that he owns the land; in most states the claimant’s state of mind is irrelevant; some rare states require bad faith that the claimant must intend to take title from the owner
5. Continuous Possession – the claimant’s possession must be as continuous as a reasonable owner’s would be, given the character, location, and nature of the land
6. For the Statutory Period – the period for adverse possession ranges from 5-40 years depending on the state; most common periods are 10, 15, and 20 years
a) varies state to state, 5-40 years; eastern states longer (i.e. 20Y, a generation)
b) SOL runs against the record owner – have so long to bring claim/COA otherwise loses it per SOL (land may be APed)
C. Will be told on exam how to hold possessor’s intent (because varies by JD), i.e. in majority rule JD (know) or good faith JD
D. If win: APer gains new title, old goes away or is distinguished; whoever wins may i.e. eject the other or file trespass or other COA
E. Title comes with obligations
F. Burden of proof on APer
G. Landowner giving permission defeats AP (need to know enough to stop AP)
H. Some people don’t know they own property, i.e. not knowing an heir, etc.
1. Gurwit v. Kannatzer (Court of Appeals of Missouri, 1990) – 
a) Land in dispute: Brushy, rough, unfenced, wild land
(1) “Possession” – various uses, tending to it on occasion, non-intensive, signs (e.g. “no trespassing”) for 20Y
b) I: Adverse Possession? Adverse if finds out that doesn’t have record title and continues
c) PH: Quieted land to Gurwit (P), COA: Quiet title
d) D: Wasn’t hostile possession (or any other element) because wildland not a “Jeffersonian laborer”
e) H: All elements satisfied
f) J: Affirmed trial court 
g) Aftermath: Eventually land sold to state to create conservation area (presumably wanted to use light in order to preserve it)
2. Van Valkenburgh v. Lutz (Court of Appeals of New York, 1952) –
a) PH: VV purchased land (previously unknown) and Lutz not given notice
(1) L sues for easement (non-possessory use right, essentially to cross land) and L wins but acknowledges VV’s ownership/title
(2) Bad move by atty
(3) Negligence by original owner (don’t know), easement acknowledged (L brought wrong case before death)
b) I: AP by the L’s – must show all elements
c) D: Lutz’s cultivated the land and brother moved in and whether or not sufficient use
(1) Called L’s gardens (good witness), evidence of nature of possession (open & notorious) – owner put on notice requiring response back (and none?)
d) H: No AP
e) J: Reversed (PH quieted to L)
f) R: No enclosure (required in NY statute specifics), not “usually cultivated or improved” (because “junky”) (D: But crops in L’s garden)
g) Charlie’s house: Why not AP? Because testified that knew wasn’t on land (subjective standard – state of mind) – minority of states require good faith and didn’t have since knew, most property law doesn’t care about mens rea (state of mind), want objective standard
h) Garage overhang? Thought on land then moved (good faith) then requiring bad faith? Court makes unclear (why state of mind not required by most states, no subjective intent)
(1) State of mind incomprehensible – can’t have good and can’t have bad
(2) Encourages clients to lie/exaggerate (unethical, can be manipulating)
i) OR requires good faith subjective intent 
j) VV and justification/policies: None, should be punishing negligence laches so poorly litigated (lawyer should have brought these in), overemphasized labor and didn’t want to reward this kind of labor (“junky”)
3. How to reconcile Gurwit and Lutz: Difference character of land (e.g. wild), state of mind (emphasized in NY case and not MO case), lawyer mistakes (easement action – could be taken as admission/concession in AP case) (arguably malpractice); maybe not consistent but not entirely inconsistent either
I.  The Adverse Possessor’s State of Mind; three views: 
1. Good faith (some states) – adverse possessor must believe that she is the owner of the land
2. Irrelevant (most states) – element [of adverse/hostile possession] satisfied so long as the owner has not authorized the occupancy 
a) Claim of right (some courts insist needed) – implies that some type of special mindset is required but essentially meaningless because claimant’s objective conduct, measured by the other adverse possession requirements, demonstrates a claim of right
3. Bad faith (few states) – adverse possessor must know she is not the owner and intend to take title from the owner
4. Fulkerson v. Van Buren (Court of Appeals of Arkansas, 1998) – 
a) Church labored land to AP 
b) Ejectment COA (by F, landowner) – counterclaim by church that ownership by AP (not record by possessory ownership)
c) PH: Favors church’s AP claim 
d) J: Reverses
e) H: No AP because not adverse – knew not owner and AR requirement for bad faith intent in or no intention (here good faith)
f) R: Pastor knew (and so did everyone in church) that F had possession; bad faith defeats adversity, need good faith (AR also cares about subjective intent)
g) Future cases need to show either then that didn’t know or need intent to take (but didn’t church have that by not vacating when asked)
h) Quit claim – asked and denied (otherwise this case would not be existent)
i) Policy: Not consistent with esp. 3 and others, hinges on state of mind
j) Focus on actions that reward and punish – loss of sight of punishing negligence (landowner’s sleeping on right for a generation)
5. Tioga Coal Co. v. Supermarkets General Corp. (Supreme Court of Pennsylvania, 1988) – 
a) All elements except hostility 
b) PH: No AP, intent matters (can’t be hostile if hostility directed at wrong person – misunderstanding of ownership) 
c) H: AP, intent doesn’t matter, all other elements imply hostility; state of mind doesn’t matter, will only consider objective (distinguished from Fulkerson requiring good faith)
d) Adopt Holmesian personhood approach, only mistake about who doing it against
(1) Puts burden on actual title/record owner
(2) Grocer should know AP by coal co, need to know enough about your land to know AP going on (punish/reward) – if not, not productive and land should go to who is productive
e) State of mind = uncertainty and may be manipulated 
f) Objective – majority view of states 
g) Native Americans and ownership in AK (pg. 126, note d)
6. Howard v. Kunto (Court of Appeals of Washington, 1970) – 
a) Correct title policy/justification (F: Land along caste all incorrectly surveyed)
b) Howard and Moyer switched papers (to make problems worse)
c) Howard (P) claims he owns land that Kunto is occupying (has Moyer’s paper) 	
(1) COA: Asking for money (trespass) or ejectment 
d) Record titles v. AP, counterclaim: AP
e) P: Not continuous (summer home), privity – kuntos had just bought the land but line of succession (continuous enough, 10Y required)
f) H: 1. Ok because character/nature of the property and improved and enough to give notice to the title owner that there (as ordinarily marks the conduct of owners, depends on location)
(1) Alike Gurwit – depending on conditions/character of the land (pg. 130 for definition)
g) H2: Reasonable connection between successive occupants of real property to raise claim = “tacking” (privity, pg. 131)
h) I2: ^ Did Kunto have “privity” with their predecessors (here the Millers)
(1) Some sort of reasonable connection; successive consent, consensual relationship so you know who it is (someone can’t just take over abandoned land and claim privity) 
i) Possessory title > record title (AP; throwback to Gurwit)
j) APer should give quit claim to successor to ensure (or almost) privity
k) AP reflects that property owners have both rights and duties
J. Other Procedural Issues
1. Tacking 
2. Color of Title – if have defective deed/title (technical reasons) may adversely possess and expand to all of property(?)
3. Disabilities (e.g. imprisonment, minority, lack of mental capacity, owner who is away on military service or lives outside of the US) – the period for adverse possession will be extended but states differ on how a disability affects the statutory period  
a) Death ends all disabilities; disabilities cannot be tacked; a disability does not shorted the standard period for adverse possession 
4. Identity of the Parties – the identity of the record owner may affect the availability and scope of the adverse possession (e.g. fee simple absolute, life estate), the successful adverse possessor receives only what the owner had; adverse possession is not at all available against a person who does not hold the present right to possession of the land 
a) Some jurisdictions (most do not) permit adverse possession against land held by state/local gov’ts if that land is used for a proprietary (or nonpublic) purpose 
IV. Vertical Ownership
A. Modified this last century from English doctrine of cujus est solem, ejus est usque ad coelum et ad inferos, but beyond near surface situations, the precise upward/downward limits of real property are now less clear than in the past
B. Airspace Rights
1. Cujus est solem, ejus est usque ad coelum – traditional English doctrine under which a parcel of real property was seen as a long, slender column which stretched upward infinitely outward into space
2. Today most authorities agree that the surface owne’s rights do not extend upward indefinitely; one view that the owner holds title only up to a fixed height, usually 500 ft. 
3. United States v. Causby (Supreme Court of the United States, 1946) – 
a) An avigation easement
b) Ad coelum doctrine – landowners have a right to center of earth and the heavens
c) Damage to Causby estate (death of chickens) due to overflights by gov’t during WWII, COA/remedy: Ad coelum, want injunction or ejectment and damages 
d) H: (Douglas) Interference with reasonable/substantial use of property (alike nuisance); meaning not trespass implicating no ownership
e) R: Ad coelum ineffective in modern times, slippery slope argument; alike Moore slippery slope H?
f) Common law being molded to changing times (here air travel; in Moore research) – property rights are relative (they evolve)
g) Ultimately easement granted since gov’t implicates 5A taking (if seize, “take”)
h) Framed as damage: Noise pollution case, transitory (rare), doesn’t happen all the time 
i) Douglas doesn’t want to have to establish a hard-line height rule (if too low and too frequent)
j) RULE: Measured by effects on the surface (court emphasizes damage and exploitability, need both)
k) Air rights as far as can build, if can exploit then can get damages if can show adverse effects on surface
l) E.g. Exploitability of seabeds
m) Some air above that can claim trespass on – must be within area can reasonably exploit; working definition dependent on nature and character 
n) With zoning: Common law changed by statute? 
C. Subsurface Rights
1. Cujus est colem, ejus est usque ad inferos – traditional English doctrine under which a parcel of real property was seen as a long, slender column which stretched upward from our planet’s center to the surface
2. Sprankling: “Broadly speaking, the deeper the disputed region, the less likely courts are to rely on the center of the earth theory.”
3. Some courts suggest that the surface owner’s rights extend downward only so far as to accommodate a reasonable and foreseeable use of the subsurface 
4. Chance v. BP Chemicals, Inc. (Supreme Court of Ohio, 1996) – 
a) Potential for lateral migration in groundwater, not a permitting issue
b) Ps damaged from the lateral migration (even if not adjacent), claim: Trespass, arguing property interest in rock (per ad inferos)
c) D: But 2,000 ft (1K beyond airspace)
d) H: No trespass 
e) R: Ad coelum outdated (no place in the modern world) and slippery slope argument (costs would be too high) (and no damages, big costs to BP)
(1) All damages = speculative, no damage to surface (e.g. pumping out damage to surface, it shrinks); can’t show damage from migration
f) Fewer demonstrable damages here than in Causby
g) General surface trespass rule = don’t need to show damages, Chance says do need damage in subsurface cases (for airspace?)
h) Potentially different outcome if surface damage (e.g. subsidence)
D. Water Law
1. Surface water, such as lakes, rivers, streams, and other watercourses; three main approaches to surface water ownership: 
a) Riparian System – eastern states adopted this system which assigns water rights to each landowner whose property adjoins a watercourse (embedded into a FSA); most states following this view have adopted the reasonable use doctrine over time
(1) Reasonable Use Doctrine – allows a riparian owner to take water for reasonable uses on her land but not to unreasonably interfere with the uses of other riparian owners
b) Prior Appropriation System – followed by many western states where the location of the owner’s land is irrelevant, instead water rights are allocated to the first person to divert the water for beneficial use, ensuring that an appropriator will not abuse her water rights, serving the same function as the reasonable use doctrine in riparian states ^ 
c) Permit System – today many states require a permit for the diversion of surface water; the gov’t effectively regulates the amount of water that may be withdrawn
2. Groundwater – underground, dispersed water that percolates through permeable subsurface layers 
a) English absolute ownership rule or rule of capture – the owner of the land surface could remove as much groundwater as he wished even if this process caused severe injury to his neighbors
(1) American courts adopted then [almost all states have] abandoned this approach in the twentieth century when its consequences proved too harsh
b) Three approaches to groundwater ownership; each effectively prevents any one owner from injuring other owners by withdrawing too much groundwater (unlike historical absolute ownership) 
(1) Reasonable Use Approach – the dominant view that a surface owner may use groundwater only for a reasonable use on the overlying land
(2) Correlative Rights – the surface owner is entitled to a proportional share of the groundwater beneath his land
(3) Permit System – title to groundwater is vested in the state, so the surface owner can obtain water rights only by securing a permit
c) Sipriano v. Great Spring Waters of America, Inc. (Supreme Court of Texas, 1999) – 
(1) Water law = use rights; surface and subsurface rights different; state not federal law
(2) Surface: Riparian use (reasonable use – alike nuisance, depends on context), prior appropriation (first in time [to a beneficial use]) – temporal so more certain
(3) F: First in time on surface and underground except not requirement for reasonable use (absolute ownership)
(4) I: Should TX change subsurface water law to reasonable use doctrine?; doctrine of reasonable subsurface use = can’t export (in most states)
(5) Prior app. In some states via permits
(6) Why does TX court say it can’t do anything to the common law?
(7) Rule of Capture and groundwater (& ad coelum)
(8) I: Can you pump out all the groundwater that you can pump?
(9) H: Y (v. reasonable use in place of rule of capture doctrine)
(10) I: Should adopt a reasonable use rule?
(11) Rule of Absolute Ownership: As landowner really contingent (not absolute) – don’t own until you drill/pump it out of the ground (encourages drilling/labor v. passive enjoyment of water beneath the land)
(12) Rule of Capture – encourages to put into market/quick development (not sustainable)
(a) Significant downsides 
(b) Under reasonable use (majority view of groundwater) doctrine would not be able to export, must use on overlying land (limited by evolving CL)
(13) Correlative Rights = proportional share
(14) Prior Appropriation = first in time (in modern sense and approved by state)
(15) R: Statute and more important Constitution (1917) – interpreted to mean that any changes in water regime requires legislative and leg hadn’t done anything (v. Ohio court – more willing to act when the legislature hasn’t)
(16) Aftermath (legislative action): Would not change the ruling, essentially codified CL regime in place
(a) Difference: Own water below (true?) Right to drill (but already had right to drill?)

Chapter 3: Owning Personal Property
I. Chattel – an item of tangible personal property 
II. The manner in which you acquired each item helps to define the bundle of rights you hold
III. Rule of Capture (exploring beyond Pierson v. Post) – foundational rule applying to different types of personal property
A. Pierson v. Post: Doctrine awards property rights to the person who brings a wild animal (“ferae naturae”) under her certain control; such wild animals are seen as unowned while roaming in their natural habitat
B. State v. Shaw (Supreme Court of Ohio, 1902) – 
1. F: State took netowners’ fish, COA: Criminal charge
2. D: Fish not capture (could come and go) – because a wild animal in the wild (ferae naturae) (state would now say it owns wildlife)
3. COA: Grand larceny 
4. Rule in Pierson v. Post – need animal in control (“mortally wounded”); but here practically unable to escape (distinguished)
5. PH: Not guilty – larceny only when “so confined” – so not here because not enclosed
6. H: Guilty, was captured/controlled (main reasonable precaution against escape) (v. Pierson – unable to escape...); here established a different capture rule – tighten up, don’t need mortally wound to have ownership 
7. Rule of capture and the tragedy of the commons: Resource depletion, assumes open access – may impose restrictions (e.g. close open access, regulation/policy); privatization (then no incentive to overharvest)
8. Notice and ferae naturae (branding?)
9. Defining “Capture”: Post = the chase, Ohio SC = control, Pierson = mortally wounding
10. Larceny – the carrying away of personal property belonging to another person with the intent to keep it forever; grand larceny – typically larceny of a certain value, generally $200 or more; one cannot commit larceny of real estate (because cannot be “carried away”)
C. Doctrine originated as a rule for ownership of wild animals, was extended over time to rights in water, oil, natural gas, hard rock minerals, and other resources
D. Popov v. Hayashi (Superior Court of California, County of San Francisco, 2002) – 
1. I: Conversion claim (COA) – must have first possession – bring in professors
2. Rule out of custom (requires a catch, what is a “catch”)
3. H: Both had a claim and had to split the cost of selling it
4. R: Mob acting unlawfully (interfered with Popov’s maintaining possession – pre-poss interest)
5. P: Would have capture “but for” the mob – entitled to pre-capture protection (given some protection)
6. Splits the difference 
7. Pre-capture protection, i.e. in water, mining law – protecting while looking/building
8. H here not an all or nothing decision (unlike water laws)
9. Not overruling Pierson v. Post: (R) Wildlife is different from baseballs; another way of dealing with how you define first-in-time; also distinguish Pierson in that couldn’t show here that first-in-time (there could show Pierson shot first)
a) Difficult to show first-in-time applicable too in water law (Left Hand Ditch) (and natural resources law) because takes a while to build diversion, that date goes back to when it starts
b) Because of pre-possessory interest, exercised “feminist jurisprudence”
IV. Western Water Law
A. Coffin v. Left Hand Ditch Co. (Supreme Court of Colorado, 1882) – 
1. F: C irrigates land with water; LHD diverting water and likely distributing for many others
a) LHD: Creates diversion (C doesn’t have) (gives notice)
2. P: Relying on his FSA and that had first also naturally irrigates (flooding) (no diversion)
3. No water law unless water shortage; tears down dam/diversion and claims riparian right (self-help)
4. COA: Unreasonable interference (and trespass)
5. H: No right – riparian right doctrine inapplicable in CO (think aridity); abolished riparian rights (or claim never had)
6. R: Aridity, without diversion CO wouldn’t be what it is 
7. CO Water Law: LHD has superior water right and P(C) i sliable fo rdamages and has no riparian right (rejects his argument)
8. Prior appropriation – first to make economic use – beneficial use (diversion for farming, mining, municipal)
9. 1876 Con wanted prior appropriation (aridity and prior app.)
10. Where do property rights come from? Utility; person who gets it first in time wins; custom
a) Use on condition, must use or can lose (v. riparian: Can’t lose)
b) Social policy Q: Property rights serve human interests – want water to be used by productive people (like LHD) and to be spread around to as many people as possible, ideally to avoid water monopolies (but didn’t work out that way)
11. Prior app rewards those who divert first and give rights if beneficially using (displaced riparian (or saying never had to begin with))
12. Instrumentalist perspective (outcome and development oriented because perceived to be the best social policy)
13. Water law: State to state, not federal (exceptions to CO prior app view)
B. Winters v. United States (SCOTUS, 1908) – 
1. F: 1874: Treaty (with larger tract of land later sold); 1888 treaty gov’t help to irrigate (e.g. make pastoral and civilized - promote agrarian system) said nothing of water; 1890s: Settlers upstream begin diverting (like LHD ^); 1905: Drought and lacking water
2. US defends tribe and water for agrarian use (had begun irrigation project), not enough for Winters’ diversion and project
3. P: First in time and beneficial users (prior app doctrine in MT)
4. D: Indians first in time
5. PH: Sides with gov’t 
6. H/J: Affirmed – (R) Indians were first in time as part of grant from the gov’t; implicit in purpose of 1888 treaty to make agrarian (even if delay in making/building the diversion project for the indians)
7. R: First-in-time not violated, depends on what first-in-time means (what’s the test)
8. Gov’t appropriated water by purpose not e.g. diversion
9. Court says controls treaties as “unlettered” would understand them – not construed them technically – otherwise gave up land for a small piece of land without water – not what intended 
a) Winans – right to fish v. right to exclude
10. When the gov’t reserved the land for the Native Americans (and therefore the right for the Natives to use water in the future)
a) Indian water project being constructed but not being put to use yet 
11. Winters’ claim: That it was first in capturing (diverting) the water
12. Gov’t’s (& Natives’) claim: Treaty shows that Natives were “first in time” (but treaty didn’t say anything about water)
13. H: Treaty gave an implicit right to the Natives – still first in time, but it’s regarding what is “first in time”
a) Federal not state law (federal reserved water rights – but still about first in time, but what counts as first is different)
14. Alike Johnson v. M’Intosh – “first” but Natives cannot alienate to anyone but the gov’t (H)
a) Comparable: Winters “diverted” first but implicit right for the Natives (i.e. “first”) in the treaty
15. Compared to United States v. Winans – the tribes kept the right to fish in the treaty (clear in the treaty unlike Winters) (and had been using that right forever) (H)
a) More expressed, preserving existing right 
b) Notice (in Winans): Fish wheels – can see (actual notice) and likely record notice as well (per treaty)
c) v. Winters – distinguished because not yet diverting (but plans to), implicit (v. explicit)
(1) Notice (in Winters): No actual/record notice (if record not explicit)
→ Winters much weaker than Winans (note distinctions)
C. National Audubon Society v. Superior Court of Alpine County (Supreme Court of California, 1983) – 
1. LA gov’t diverting 4/5 streams feeding into Mono Lake – as lake dries up, creates positive environmental feedback loop (exacerbating env harm)
2. COA [for NAS]: Public trust doctrine
a) I: Whether public trust doctrine applies (D says no, P says yes)
(1) PTD applies to the navigable waters (i.e. Mono Lake), I: Are the streams navigable waters?
b) H: PTD is applicable to the streams (R: Because impacts a navigable waterway (many states have not adopted this idea; this court decision is broad/sweeping)) 
3. State says first in time (granted 1940 priority date to LA for municipal purposes, property right)
4. [Prior] appropriation rights v. public trust doctrine – two systems and in conflict with each other
5. What does the PTD do to first in time? PTD began when CA began a state (and perhaps before that) – prior to 1940 
a) When gave away water to LA in 1940, gave away too much (city has no vested right, i.e. no right to compensation) – no vested rights if harming any resources protected by the public trust – people who are first in time get vested rights but now not the case in CA
(1) A vested right – provides right to compensation
6. Opinion (H) does require LA to stop draining Mono Lake, but sends back to State Water Board (and lower court) – State Water Board need to reexamine and see if other way to accomplish their goals without harming the env
7. Law changed here substantially – does not change “first in time” but rather changes what counts as first (asks SWB to at least consider the Lake as a part of the PTD) 

Chapter 5: Estates and Future Interests
I. Present Possessory Estate – when someone “owns” their home, they actually own this, a bundle of rights concerning the house and the land 
D. Estate (a present possessory interest) – one particular temporal slice of ownership rights in relation to a parcel of land; common law of estates is an elaborate system that allows ownership to be split over time
V. Future Interest (v. present possessory interest) – a right to future possession 
VI. A Short History, evolved from the English law of estates and future interests
A. Feudal Foundation – our modern property law system is based on the English system of estates and future interests, which evolved from feudal landholding arrangements. English feudalism’s recognition of both the right to present possession and rights to future possession is the foundation of our modern estates system.
B. Statute Quia Emptores (1290) – gave a tenant the right to transfer his land without permission from the lord, marking the beginning of free alienability and signaling the impending demise of the feudal system; with adoption, the forms of land ownership we now call estates began to evolve 
C. Seisin – a special form of possession [for those nobles and gentry holding freehold estates], created by an elaborate ceremony called feoffment with livery of seisin
1. Livery of seisin (pg. 313) – official ceremony for passing of deed (transferring)
a) Seisin – a right to possess a “freehold” (will distinguish between freeholds and non-freeholds) (i.e. landlord has seisin/freeholds not tenants – now tax related); a kind of dignified estate
b) Livery – the ceremony (often involving minor child as grantee) to let everyone know that serious (a conveyance of something important); alike seals and notaries today; a ceremony designed to mark conveyance
VII. Two Categories of Estates:
VIII. Non-freehold Estates – created informally and held by common people, later evolved into the modern leasehold estates between landlord and tenant
IX. Freehold Estates (6), categorized according to how long they exist
A. (1) Fee Simple Absolute (FSA)
B. (2) Life Estate (LE)
1. Traditional Life Estate
2. Equitable Life Estate
C. (3) Fee Tail (FT)
D. Fee Simple Defeasibles – variants on the fee simple (3)
1. (4) Fee Simple Determinable (FSD)
2. (5) Fee Simple Subject to a Condition Subsequent (FSSCS)
3. (6) Fee Simple Subject to an Executory Limitation (FSSEL)
X. Future Interests (8)
A. Future Interests Retained by the Transferor:
1. (1) Reversion
2. (2) Possibility of Reverter
3. (3) Right of Entry
B. Future Interests Created in a Transferee:
1. (4) Indefeasibly Vested Remainder
2. (5) Vested Remainder Subject to Divestment
3. (6) Vested Remainder Subject to Open
4. (7) Contingent Remainder
5. (8) Executory Interest
XI. An estate or future interest is usually transferred in one of three ways:
A. Transfer by Deed – a living person may transfer real property by a deed
1. Conveyance or grant – the completed transfer by deed
2. Grantor – the person who makes the transfer by deed
3. Grantee – the recipient of a transfer by deed
B. Transfer by Will – the property of a decedent may be transferred by a will 
1. Devise – the completed transfer of property by will as well as the verb used to describe transfer by will
2. Testator (male) or Testatrix (female) – the person whose will contains the devise 
3. Devisee – the recipient of a transfer by will 
4. Different terms apply to the transfer of personal property by will
C. Transfer by Intestate Succession – if a person dies without a will, her property will be distributed according to state statutes, usually to her closest living relatives
1. Intestate Succession – the completed transfer
2. Descend – the verb to describe the transfer of real property by intestate succession  
3. Heir – the recipient of real property by intestate succession
4. Different terms apply to the transfer of personal property by intestate succession
XII. Freehold Estates
A. Fee Simple [Absolute] (FSA) (often shortened to Fee Simple) – embodies the largest group of private property rights recognized by our legal system (over 99% of the land in the US is held in this estate); the holder has all of the rights in the bundle of sticks jerk
1. Duration: Potentially infinite, no future interest accompanies the FSA
2. Created: Traditionally a person could only convey a fee simple if the words “and heirs” were included in the deed, otherwise a life estate was presumed, e.g. O conveying “to B and his heirs”; today almost all states presume that the grantor intends to convey a fee simple unless he uses words of limitation that specifically convey a different estate, e.g. “to B” creates a fee simple in B
a) Words of limitation – e.g. “and his heirs,” describe the estate being granted rather than words of purchase that identify the grantee, as such a conveyance with “and his heirs” conveys no interests to the grantees heirs 
3. Freely alienable (may be sold or given away during the owner’s lifetime), devisable (it can be transferred by will at death), and descendible (it can pass by the laws of intestate succession if the owner dies without a will)
4. Cole v. Steinlauf (Supreme Court of Errors of Connecticut, 1957) – 
a) Did not use exact phrase (words of limitation) “and her heirs” 
b) H: Not fee simple (despite intention), creation of life estate
c) Rising to state SC, H: “Rule inconsistent with settled rule that the construction of a conveyance is to be determined by the intention expressed therein” (common law England, like PH, would have held as LE)
B. Life Estate (LE) – preferred interest in medieval England so traditionally presumed that a grantor intended to convey a life estate (v. today most jurisdictions assume a FSA where any ambiguity in conveyance)
1. Duration: Measured by the lifetime of a particular person, when that person dies, the estate terminates; may be measured by the life of a person other than the grantee, e.g. O “to B for the life of C” (“life estate pur autre vie” (“for the life of another”))
a) Life estate pur autre vie – usually created when the holder of a life estate conveys his interest to someone else 
2. Created: By language that clearly indicates the intention of creating a life estate, e.g. “to B for life,” “until B dies” or “while B is alive” are commonly accepted as long as they demonstrate the grantor’s intent
3. Future Interest(s): Commonly automatically creates a reversion, a future interest in the grantor, that becomes possessory upon the end of the grantee’s life estate
a) May also create a remainder – where the future interest is held by a third party, e.g. “to B for life, then to C”
b) Waste – this doctrine imposes a duty on the life tenant to use the property in a manner that does not significantly injure the rights of the future interest holders
4. Life tenant – the holder of  a life estate
5. Alienable but not devisable or descendible – because the estate ends at the holder’s death, no interest is left to transfer
a) A grantee who holds a life estate pur autre vie can devise his estate or descend to his heirs 
6. White v. Brown (Supreme Court of Tennessee, 1977) – 
a) “Holographic will” – handwritten will (in own handwriting presumed substitute for lack of witness if known their handwriting), unlikely witnessed
b) “To live in and not sold” (says not to be sold a few times – very clear)
(1) Passes estate to sister-in-law (close relationship, lived together); didn’t want house sold because Chrysler Corp. purchasing much of the neighborhood’s property) 
c) I: Fee simple or life estate? (Ms. White (sister-in-law) wants declared fee simple)
d) Defendants = natural heirs of the law (collaterals, i.e. nieces and nephews) – she conveyed them nothing 
(1) They want life estate so that they receive the property rights after Ms. White (rather than Ms. White’s heirs, etc.) – natural heirs claiming reversion right (future interest in property)
e) H: Intent is ambiguous (use statutory canons of construction, R) – declared a fee absolute and voids limitation on alienability of a fee simple (because against public policy – important that a fee simple; once determine a fee simple, strike limitation)
f) R: If unclear, (1) presumption against partial intestacy (i.e. nieces and nephews), (2) gives greater estate (i.e. fee simple)...
g) D: Knew how to create a fee simple but didn’t here; … 
h) Purpose: To provide for Ms. White and to keep from Chrysler, turns out can’t have both (H)
→ Life estates bad idea for those being providing them (uneconomical; not marketable; too uncertain); could alternatively created a life estate in equity per a trust (then can petition the trustee to do stuff, she’s the beneficiary)
i) Three types of restraints [on alienability (pg. 328)]: (1) Disabling, (2) forfeiture, and (3) promissory
j) “Devises” (for a will, death conveyance)
k) Term/condition creates a non-freehold
l) Problem #4 on pg. 339 – creates a life estate, a remainder in a life estate, and then a reversion 
m) Remainders and reversions are nonpossessory but going to become possessory (vested interest?)
7. Woodrick v. Wood (Court of Appeals of Ohio, 1994) – 
a) Wife devised a life estate and children future interest, “remainder in a fee simple” (split between two siblings)
b) “Merger” to create a fee simple?
c) One of daughter’s claims riding of barn is “waste”; likely sentimentally attached to barn (“personhood”)
(1) Future interest holders always have COA of waste (she has vested remainder therefore has standing to make a waste claim)
(2) BUT type of waste involved here is “ameliorative waste”
d) RULE: Per common law – “anything which in any way altered the identity of leased premises, regardless of whether the act happened to be beneficial or detrimental to the remainder interest”
(1) Per Ohio law (binding precedent, hasn’t adopted/followed common law rule) – life tenant has a right to make beneficial use of the property even though would be altering land to do so
e) Types of waste: (1) Voluntary waste, (2) permissive waste (negligence in a way), (3) ameliorative waste (courts ultimately ignore claims (anti-development/”un-American”))
f) H: Not waste (ok to tear down because increasing property value, ameliorative) – remedy to provide $3,200 (strange per Blumm because she’s not really entitled to anything here as a future remainder)
C. Fee Tail (FT) – the most important estate for the landed aristocracy in medieval England; could keep land within the family for generations, safeguarding the wealth and prestige of his descendants, often moved from eldest son to eldest son, continuing as long as the bloodline lasted; almost extinct in the US (abolished in England in 1925), may be created in four states – Delaware, Maine, Massachusetts, and Rhode Island and mostly theoretical in those states
1. Duration: Determined by the lives of the lineal descendants of a particular person
2. Created: E.g. “to B and the heirs of his body”
3. Future Interest(s): Grantor (or his assignee, devisee, or heir) retains a reversion in FSA which will become possessory if the grantee’s line of lineal descendants expires
4. The holder of a fee tail has only a limited right to transfer the estate – may only alienate his right to possession until grantee’s death and then regardless of who is in possession, the estate passes to grantee’s lineal heir; not devisable because it automatically passes to the lineal heir upon the holder’s death
D. Fee Simple Defeasible – an estate that may continue forever or may end upon the occurrence of some future event; three types: (also possible to create defeasible forms of other basic estates, e.g. a life estate determinable or a term of years subject to a condition subsequent); often used to make gifts of land to public entities or charitable institutions
1. Fee Simple Determinable (FSD) – a fee simple estate that automatically ends when a certain event or condition occurs, giving the right of possession to the transferor; in effect, the potentially infinite duration of the fee simple will be cut short if the event or condition happens
a) Created: Characterized by words (words of limitation) of duration, e.g. “so long as,” “while,” “until,” and “during”
b) Future Interest(s): Always creates a possibility of reverter
(1) Possibility of reverter – only retained by the transferor (or his heirs), cannot be created in a transferee; automatically becomes possessory upon the happening of the stated condition 
c) FSD: Freely alienable, devisable, and descendible but the durational condition continues to apply to any transferee  
d) Possibility of Reverter: Today freely alienable, devisable, and descendible in most jurisdictions (traditionally at common law was not devisable or assignable and could only be transferred by intestate succession)
2. Fee Simple Subject to a Condition Subsequent (FSSCS) – a fee simple estate created in a transferee that may be terminated at the election of the transferor when a certain condition or event occurs; if that condition occurs, the estate does not end automatically, rather the transferor has the power to terminate the estate by taking action
a) Created: Characterized by words (words of limitation) of condition which expressly allow the estate to be divested upon a specified event, e.g. “provided that,” “but if,” and “on condition that,” to avoid ambiguity, it is helpful to include a clause stating that “the transferor has the right to re-enter and reclaim the property”
b) Future Interest(s): Also creates a right of entry (“power of termination”) – can only be retained by the transferor (or his heirs), cannot be created in a transferee; when the condition occurs, the transferor can elect to re-enter the property, divesting the transferee of possession but not automatically terminated
(1) Traditionally transferor would physically re-enter the land and retake possession through self-help; today many states allow the transferor to end the estate by giving notice to the transferee or by filing a quiet title action 
c) FSSCS: Freely alienable, devisable, and descendible, with transferee bound by the condition
d) Right of Re-Entry: Today freely alienable, devisable, and descendible in most jurisdictions (traditionally at common law could not be assigned or devised, could only be transferred through intestate succession)
3. Fee Simple Subject to an Executory Limitation (FSSEL) (also called a fee simple on executory limitation) – a defeasible fee simple estate created in a transferee that is followed by a future interest in another transferee; future interest held by a third party (v. the transferor in FSD and FSSCS)
a) Created: By the same words of duration or condition that create the other two fee simple defeasible estates, e.g. “so long as,” “while,” “during,” “until,” “provided that,” “but if,” and “on condition that”; distinguishing characteristic that the future interest is held by a transferee, not the transferor 
b) Future Interest(s): Executory interest, held by a third party 
c) FSSEL: Freely alienable, devisable, and descendible; any transferee is also subject to that condition 
d) Executory Interest: Freely alienable, devisable, and descendible  
4. Mahrenholz v. County Board of School Trustees of Lawrence County (Appellate Court of Illinois, 1981) – 
a) Distinguishes between FSD and FSSCS (mostly doesn’t matter, just important that identify have a defeasible fee) 
b) F: H → part of land to School Board, H → full to J, J → M (𝝅s), HH → M (𝝅s)
(1) Language: “This land to be used for school purpose only; otherwise to revert to Grantors herein” (very ambiguous – don’t know “school purposes” (determined later in court) and “to otherwise revert” (what this case is about))
(2) School using now for storage (stop actively teaching there) – subsequently trial court and then appellate say was within “school purposes”
(3) HH conveys by quit claim to the property (creating by merger a fee simple absolute to the 𝝅s); then HH releases interest to Δs – but can only release if current owner(?))
(4) State Statute: “Rights of reentry for condition broken and possibilities of reverter are neither alienable nor devisable, they are inheritable” (meaning no inter vivos conveyances or conveyance(?) through will – must be intestate succession (how gets to HH))
(a) Why statute? Likely that IL leg. had issue with defeasible fees and banned them (peculiar prop. law)
c) I: FSD (possible reverter – automatic) or FSSCS (and right of reentry – not auto)?
d) Charitable gifts [and family transactions] are often defeasible fees (dead hand control)
e) 𝝅: FSD
(1) If FSD then AP SOL begins to run immediately (next case)
f) Δ: FSSCS
(1) If FSSCS then lapse of an extensive period of time between a breach and an election of forfeiture waives or otherwise extinguishes the condition (AP inapplicable) (next case)
g) I (specific): Which of HH’s conveyances is proper? 
h) Note: Court does not decide whether condition happens (subsequently decided in trial) 
i) H: Possibility of reverter (as FSD)
j) R: Text/lang. of 1951 deed: “Only” = automatic, “revert” and nothing about right to enter/terminate
(1) Constructural preference actually FSSCS because larger estate (court doesn’t decide this way – because constructural preference only applicable if ambiguous and says not(?) based on lang. ^) 
(2) HH → School (immediately after to 𝝅s) – court likely would consider a conveyance v. release when HH → 𝝅s and release can only go to one party and releases all of the rights
→ Statute applies to conveyance not releases
→ Policy behind: Leg didn’t like, limited, but a release solves the problem by creating a fee simple
→ Mostly just need to know if defeasible fee and forfeiture is result of not abiding by conditions put into defeasible fee (remedy for violation of a condition is a forfeiture) – policy consideration: Not received very well/unsettling
→ Only case where mattered = Mahrenholz (usually doesn’t matter)
(3) Important in Mahrenholz context because matters when (distinction that one automatic and the other not; less forfeitable) 
(4) Pg. 350: Part c – “so long as” and “may reenter” and preference for FSSCS so likely to be FSSCS (but could also argue FSD), advice to X: V has right of reentry (if buy may be subject to forfeiture), suggest to buy right of entry from V (and if in IL, try to arrange for V to release like HH in Mahrenholz) and perhaps arrange warranty to back out of deal because risky; (1) Creates FSD (PI) and possibility of reverter (FI); (2) Creates FSSCS (PI) and right of reentry (FI) (or subject to an Executory Interest (FSSEL because heirs)? Doesn’t matter which); (4) Creates FSSCS (PI) and right to reentry (FI); (5) Creates FSSEL (or FSSCS?) (PI) and executory interest (FI in Google)
5. Metropolitan Park District v. Unknown Heirs of Rigney (Supreme Court of Washington, 1965) – 
a) About right of entry, clearer than Mahrenholz, but new issue 
b) F: FSSCS because “shall” and “may” and “reentry” used and constructural preference
(1) To be used for water conveyance purposes (but heirs not watching, someone wakes up and makes a claim many years later) – stopped being used in 1905 (formalized for park purposes in 1951), now claim in 1965 
(2) Two things to become fee simple when right of reentry: (1) Condition and (2) to do something about it
c) Is: (1) Whether the grantee of such an estate may acquire title by AP follow a breach of the condition subsequent but prior to a claim of forfeiture?, if not, (2) whether the lapse of an extensive period of time between breach and an election of forfeiture waives or otherwise extinguishes the condition? 
d) H1: No, AP doesn’t work because (R1) only works against possessory interest (not possessory in FSSCS until do something about it)
e) H2: Yes
(1) R2: Equitable doctrine that must act on your rights before too long (not AP because future interests but effect the same, waited too long – don’t know how long would be, uncertain because equitable and therefore up to the court to determine (judicial discretion))
→Outcome would be different if possibility of reverter rather than right of reentry 
XIII. Future Interests – an existing, non-possessory property right that may become possessory in the future Words of Limitation
To A and her heirs
To A in fee simple
To A
To A as long as 
To A while
To A until
To A during
To A, provided that
To A, but if 
To A, on condition that
To A as long as, while, until, during, provided that, but if, on condition that,... then to B

To A and the heirs of her body
To A for life
To A until she dies
To A for 20 years
Estates
Fee Simple
Fee Simple Determinable
Fee Simple Subject to a Condition Subsequent
Fee Simple Subject to an Executory Interest
Fee Tail
Life Estate
Term of Years
Alienable
Devisable
Descendible
Alienable
Devisable
Descendible
Alienable
Devisable
Descendible
Alienable
Devisable
Descendible
Alienable, descendible; not devisable
Alienable; not devisable, not  descendible
Alienable, devisable, descendible
Ambiguity is resolved in favor of a fee simple
Not subject to waste
When ambiguity exists, preferred over a FSD; not subject to waste 
Future interest in a third party follows the estate; not subject to waste
May only alienate right to possession until death; descends only to lineal descendants
Subject to waste; when conveyed to another becomes LE pur autre vie
Subject to waste
Characteristics
Special Rules

A. Interim (prior to becoming possessory): The future interest holder may sell his future interest, use it as security for a loan, prevent the present owner from committing waste, may also be entitled to payment if the property is taken by condemnation, and, upon his death, he may transfer his future by devise or by intestate succession; two groups of future interests according to the identity of the hold:
B. Future Interests Retained by the Transferor – can be held only by the transferor, each arises when a transferor conveys an estate to a third party that is smaller than the estate she holds
1. Reversion – a transferor retains a reversion when she conveys a smaller vested estate than the one she has; the future interest remaining in the transferor when she grants a veste estate of lesser quantum/potential duration than she began with 
a) The four basic possessory estates ordered by their potential duration, from highest to lowest: (1) Fee simple, (2) fee tail, (3) life estate, and (4) leasehold (term of years) 
b) Freely alienable, devisable, and descendible 
2. Possibility of Reverter – the future interest retained by the transferor who holds a FSA but conveys a FSD; since there is a possibility that the fee simple determinable might end, this future interest gives the transferor the right to possession if that estate terminates – remember, if the condition comes about, the estate automatically ends and the transferor's possibility of reverter becomes possessory again in FSA
a) Today freely alienable, devisable, and descendible (at common law could only be transferred by intestate succession)
3. Right of Entry – the future interest retained by the transferor who holds a FSA but conveys a FSSCS – remember, the right of entry does not become possessory until and unless the holder takes affirmative steps to regain possession (e.g. re-enter, give formal notice, or bring legal action to terminate the FSSCS estate)
a) Today freely alienable, devisable, and descendible (at common law could only be transferred by intestate succession)
C. Future Interests Created in a Transferee – an important tool in estate planning to provide for the owner’s family; a future interest in a transferee can only be a remainder or an executory interest, rule: A future interest created in a transferee that is not a remainder, it is an executory interest
1. Remainders – a future interest in a transferee that (1) is capable of becoming possessory immediately upon the expiration of the prior estate (possession not required, possibility of possession is enough) and (2) does not divest (cut short) any interest in a prior transferee (“waits patiently” for the preceding estate to expire before it becomes possessory); Follows (1) naturally (follows life estate) and (2) immediately from the preceding estate
a) Vested Remainders 
(1) Indefeasibly Vested Remainder [e.g. in a fee simple absolute; “vested remainder”] – (1) it is created in an ascertainable person and (2) it is not subject to a condition precedent other than the natural termination of the prior estate 
(a) Ascertainable person – a person who is both alive and identifiable at the time of the transfer (e.g. an unborn child is not ascertainable, a person’s heirs are not ascertained until his death)
(b) No condition precedent – a condition that must be met before the remainder can become possessory, other than the natural termination of the prior estate 
(2) Vested Remainder Subject to Divestment – a remainder that is vested but is subject to a condition subsequent; future interest is ready to become possessory unless a specified event occurs, in which case the future interest will terminate or be divested 
(3) Vested Remainder Subject to Open (also called vested remainder subject to partial divestment) – a vested remainder held by one or more living members of a group or class that may be enlarged in the future; the class may have the share the property with later joined members of the class (e.g. later-born children) who are presently not ascertainable so the size of their interests may become proportionately smaller in the future
b) Contingent Remainder – a remainder that is not vested, therefore either (1) given to an unascertainable person or (2) subject to a condition precedent 
c) Distinction between vested and contingent remainders, at common law, for three reasons:
(1) Transfer – at common law vested remainders were freely transferable but contingent remainders could not be conveyed by deed or will (viewed as mere expectancies that may not become possessory); now, both remainders are freely alienable, devisable, and descendible in all jurisdictions
(2) Marketability restrictions – at common law, a number of restrictions designed to make land more marketable (e.g. the rule against perpetuities (RAP)) only applied to contingent remainders
(3) Presumption – at common law, if wording of a conveyance was ambiguous, judges presumed the grantor intended to a vested remainder thereby maximizing the marketability of the land (^)
2. Executory Interest – a future interest in a transferee that must divest another estate or interest to become possessory (exact opposite of a remainder); alienable, devisable, and descendible in all jurisdictions
a) Springing executory interest – executory interest following an interest in the transferor
b) Shifting executory interest – executory interest following an interest in the transfereeFee Simple
Absolute
Defeasible
Subject to an Executory Limitation
Determinable
Subject to a Condition Subsequent
Term of Years
Fee Tail
Life Estate
Executory Interest
Possibility of Reverter
Right of Entry
Reversion
Reversion
Reversion
Remainder or Executory Interest
Remainder or Executory Interest
VR
CR
VR
CR
Open
Divest
Open
Divest
Estates/Present Possessory Interests
(In descending order of dignity)
Future Interests
Retained by Transferor
Retained by Transferee

XIV. Rule Against Perpetuities – no interest is good unless it must vest, if at all, no later than 21 years after some life in being at the creation of the interest, in doing so it prohibits an interest from vesting too far into the future; promotes marketability by limiting an owner’s ability to create speculative, contingent future interests
A. Rule: ^ If there is any possibility that the interest might vest more than 21 years from the death of the relevant lives in being, the future interest is void when created; if you can imagine any set of facts under which the interest might vest too late, it is void
1. “Vesting” – the point where the title uncertainty is removed
B. Interests Subject to Rule: (1) Contingent remainders, (2) executory interests, and (3) vested remainders subject to open (although vested, it is considered contingent under this rule because individuals might be added to the class in the future)
1. All present possessory estates and future interests in a grantor are deemed vested for the purposes of RAP; indefeasibly vested remainders and vested remainders subject to divestment are exempt from the rule
C. Goal(s): Prevent interference with the marketability of land (a buyer unlikely to purchase land burdened with contingent future interests)); prevent dead-hand control (wealth should be controlled by the living not the dead)
D. Washington State Grange v. Brandt – 
1. Land conveyed to Brandt “so long as it’s a grange (i.e. farm) then to C”
2. RULE: Will we know in B’s life whether vests within +21Ys after death?
3. H: Won’t know so strike out (void) → (C no longer as an interest (too remote) from the time of creation) B has LE and transferor has poss of rev (because LE Determinable)
XV. Modern Reforms (most states have reformed the common law rule by statute or judicial decision); three approaches:
A. Wait-and-See – an interest is void if it does not actually vest within a life in being plus 21 years; not determined at creation but by events that actually happen in the future
B. Uniform Statutory Rule Against Perpetuities (USRAP) – an interest is valid if it satisfies the common law rule or if it actually vests within 90 years after its creation
C. Cy Pres – courts rewrite the language of the conveyance so that the future interest no longer violates the common law rule in order to honor the transferor’s presumed original intent. The rewriting should be “as near as possible” to the transferor’s intent
D. Future of the Rule – some states have abolished it, states have increasingly adopted legislation that authorized the perpetual trust
XVI. Savings Clauses – a simple way to avoid the rule by inserting. Prevents any potential violation of the rule by requiring that every interest must vest before the end of the applicable perpetuities period
XVII. “Class Gifts” 
A. Rule of Convenience (counting rule) (see HO #3) – going to stop counting when the first remainder becomes possessory 
1. Deed: Effective when deed is delivered
2. Will: Effective at death (will wait a gestation period(?), 9 months)

Chapter 6: Concurrent Ownership and Marital Property
I. Concurrent Ownership – that multiple people can hold interests in the same land at the same time is a central concept in American property law; concurrent ownership gives all owners equal rights to use, possess, and enjoy the entire parcel 
A. Cotenant – each co-owner
B. If cotenants cannot agree on how the property should be used, their rights and obligations will be governed by a number of common law rules
C. Modern Concurrent Estates; three basis types of concurrent ownership
1. Tenancy in Common – each tenant in common has an undivided, fractional interest in the property; each may transfer his interest to another person; it is freely alienable, devisable, and descendible; each has the right to possess the whole parcel, even if his fractional interest is smaller than the interests of the others but when the property is sold, the proceeds will be divided according to their proportionate shares
a) Preferred Language for Creation: E.g. O conveys Greenacre “to A and B as tenants in common”  
2. Joint Tenancy – joint tenants have an undivided right to use and possess the whole property (like tenants in common) but each joint tenant also has a right of survivorship, meaning that when one dies, the other becomes the sole owner; because of the right of survivorship, a joint tenancy interest is neither devisable nor descendible; a joint tenant may alienate his particular share during his lifetime because a joint tenant owns a distinct share as well as an undivided interest in the whole; if one joint tenant transfers her interest, the joint tenancy is severed, breaking the unities of time and title, destroying the right of survivorship, and the grantee becomes a tenant in common with the other concurrent owners
a) Preferred Language for Creation (in most jurisdictions): E.g. O conveys Greenacre “to A and B as joint tenants with right of survivorship”; joint tenancy is created only when the four unities of time, title, interest, and possession are present:
(1) Time – all joint tenants must acquire their interests at the same time; if obtain interests on different days, the unity of time is absent
(2) Title – must acquire title by the same instrument; if receive their instruments by different deeds, the unity of title is missing
(3) Interest – must have the same shares in the estate, equal in size and duration; if one receives an undivided ⅔ interest and the other an undivided ⅓ interest, unity of interest is missing
(4) Possession – must have an equal right to possess, use, and enjoy the whole property, otherwise unity of possession is missing
b) If any of the unities are missing, a tenancy in common ^ is created instead
3. James v. Taylor (Court of Appeals of Arkansas, 1998) – 
a) F: Ambiguity in deed conveying to children “Jointly and severally, and unto their heirs, assigns and successors forever” (attempting to create joint tenancy but created a tenancy in common)
b) I: JT or TIC? 
(1) Δ, extrinsic evid: Reveals intention to create JT in her children
c) Δ = Descendants/heirs (grandchildren) of late son
d) 𝝅  = Daughter 
e) PH: Joint tenancy with right of survivorship (looked to intent per extrinsic evid)
f) H: TIC (not going to look beyond the four corners)
g) R: AR statute – presumptively CIT when ambiguous, creation of JT must be expressly created within the four corners of the instrument (deed)
4. Tenhet v. Boswell (Supreme Court of California, 1976) – 
a) F: JT leased interest in joint tenancy to a third party for years, lessor dies during the lessee's tenancy
b) I1: Whether the partial alienation of JT’s interest in the property effected a severance of the JT?
c) I2: Whether she takes the property unencumbered by the lease?
d) H1: No severance
(1) R: (pg. 392) Lease not inherently inconsistent with JT as to create a severance, either temporary or permanent; if had intended to sever and create a TIC, might have acted otherwise
e) H2: The leases of the JT property also expires when the lessor dies
(1) R: Lessor’s interest in the joint property was an undivided interest in fee simple that encompassed the right to lease the property
(2) Lessee’s present interest would be something like a “term for years determinable upon lessor’s life span (/death)”
→ Case has been very influential; Lessee could/should have inquired about (usually lessees don’t do (but since long term of years, perhaps should have inquired), those getting fees do)
f) Lessee had lease with option to buy (perhaps should have) – if had exercised his option to purchases, would have been a conveyance of a JT (severs, create TIC), would have purchased interest in a TIC
	→ Leases most places don’t sever JT
g) Pg. 393, Swartzbaugh v. Sampson – unable to end lease (distinguished because after death (lease something different after death) – could extinguish after death but not during life)
h) Pg. 393, People v. Nogarr – upon the death of a JT who had executed a mortgage on the tenancy property, the surviving JT took the property free of the mortgage 
(1) Mortgage like a lease, does not sever (v. conveyance of a fee does sever) 
5. Ark Land Co. v. Harper (Supreme Court of Appeals of West Virginia, 2004) – 
a) Partition judgment – ends the cotenancy and distributes its assets; any tenant in common or joint tenant has the right to sue for 
b) Partition in co-ownership (American preference for severalty, may want to split of co-ownership) – a partition judgment ends the cotenancy and distributes its assets (American preference for partition)
(1) Partition by Kind – physical division of the i.e. land/realty (may require court to do a little bit more, i.e. draw the lines)
(2) Partition by Sale – holding an auction to sell and proceeds divided
c) F: Longtime family ownership and coal mining co. (buying out portions of the property – about ⅓ of the family doesn’t want to sell, ⅔ does)
(1) Ark Land didn’t have the power to condemn (like some utilities do)
d) 𝝅 (Ark Land): Petition for partition in sale 
e) Δ: Petition for partition in kind
f) I: Want to terminate joint tenancy, but how? (kind or sale)
g) PH: Partition by sale, heirs (Δ) appeal
h) Δ: Longstanding ownership value (emotion, sentiment) should be considered with economic value
i) H: Find for the heirs and partition in kind 
(1) R: Econ values should not be the exclusive test, partition in kind should be favored
j) J: Reverse
k) RULE (Standard of proof that must be established to overcome the presumption of partition in kind): A party desiring to compel partition through sale is required to demonstrate that (1) property cannot be conveniently partitioned in kind, (2) that the interests of one or more of the parties will be promoted by the sale, and (3) that the interests of the other parties will not be prejudiced by the sale (#3 at issue here) 
l) Interests of society promoted? (PH, D – i.e. employment of miners)
→ If can show prejudice (and non-econ prejudice), partition in sale can be challenged
m) Note Cases: Johnson v. Hendrickson (pg. 401; not marketable to split up ⅓ - ⅔...), Delfino v. Vealencis (pg. 398; sentimental value even stronger than Ark Land because living there and business there) 
6. Agreements not to partition – equivalent of restraining alienation (historically unfavorable social policy) but will be upheld if duration/specified purpose; an unrestricted agreement not to partition almost certainly unreasonable/unenforceable 
7. Esteves v. Esteves (Superior Court of New Jersey, 2001) – 
a) All states have developed default rules that establish the rights and duties of cotenants for payment in case of rent and repairs 
b) Maintenance costs, cotenancy not preferred because difficult to distinguish who has to pay what and why, rules:
(1) Costs involved in retaining title to estate (mortgage, taxes, HOA fees, etc.) – both owners liable for (equally shared)
(2) Repairs – an occupying cotenant that pays more than her share of repairs has a right to recoup those excess repair costs upon partition (eventually she’ll get paid and should keep track of receipts), but no right to be comped immediately
(3) Improvements (difference between repairs/improvements unclear) – no right of costs to be recouped like repairs (so difference between repair/improvement can be important) 
(4) Non-occupying tenant can’t charge co-tenant for rent because doing as deed(?) allows (rent isn’t chargeable, here is an exception)
c) F: House already sold, proceeds being portioned between parties; parents and son purchased together, parents incurred mortgage payments
d) 𝝅: Want $ to recoup mortgage payments
e) Δ: Not occupying, their expense/responsibility since they were occupying; saying entitled to not pay because didn’t live there (his defense is based on a set-off – argues he never possessed; can’t charge rent but can get a credit)
f) RULE (on rent): Can’t charge rent to parents  
g) H: Could get a credit (unusual case – given credit that can’t get affirmative relief for (used as defense to operating expenses))
h) J: Reversed and remanded
8. Straw Person – in jurisdictions that still retain the common law requirements of the four unities, to create a JT in yourself must convey to a straw person who then conveys back to you and the person(s) you want to create a JT (satisfies the four unities requirement) with (BUT many JDs have eliminated the need for a straw person); Can also destroy a JT through a straw person
9. People like JTs because quick (i.e. don’t have to have a will probated)
10. Leases and mortgages as severances
11. Spiller v. Mackereth (pg. 406) 
a) “Ouster” = when a cotenant in possession refuses to allow another cotenant to occupy the property
b) When non-occupying cotenant not allowed her right to possession, then ouster and may charge rent (when unable to occupy the property as a whole (right) then right to charge rent)
(1) Also occupying cotenant may become adverse possessor (but would also need something more?)
12. Rents and Profits (pg. 406) – all profits, including 3rd party rents, divided equally among cotenants (pretty universal); but sharing costs more complicated (repairs – accountable at the end v. improvements – no accountable, partition?)
a) Taxes, HOA fees, etc. all accountable immediately, don’t have to wait for a partition(?)
13. Tenancy by the Entirety – only married couples can hold property in tenancy by the entirety; like joint tenants, each tenant by the entirety has the right to use and possess the whole property and a right of survivorship but a tenancy in common can only be ended by death, divorce, or the agreement of both spouses (cannot be unilaterally severed by either tenant like in joint tenancy); in most states that recognize this co-tenancy, neither spouse may transfer or encumber his or her interest
a) Preferred Language for Creation: E.g. O conveys Greenacre “to A and B as husband and wife as tenants by the entirety”
b) Many think of this tenancy as a joint tenancy with a fifth unity, (5) the unity of marriage 
c) Principal benefit: In many jurisdictions it allows the holders to partially shield their assets from creditors 
14. [Tenancy in Partnership] – cotenancy used by individuals who want to jointly own and manage a business; many common law rules governing partnerships have been replaced by provisions of statute, e.g. the Uniform Partnership Act and other state statutes
II. Marital Property
A. Traditional common law approach to marital property – virtually extinct in the US; under this doctrine, upon marriage (wife’s status changed from feme sole, a single woman who had the right to own property, to feme covert, a covered woman who had no legal rights distinct from those of her husband) a woman lost the ability to own, manage, and dispose of her property, except for her clothing and jewelry, giving the husband an estate jure uxoris in all of the wife’s lands; the husband would use, mortgage or sell his wife’s property and it could also be reached by his creditors, while his wife could not even enter into contracts or execute other legal documents
1. Dower – a life estate in ⅓ of all the freehold land that was owned by her husband and inheritable by his issue, given to wife if the husband in a marriage died first; could not be cancelled during the marriage, remained “attached” to the property even if it was conveyed to a third party, unless she voluntarily released them
a) Arkansas, Kentucky, Michigan, and Ohio still recognize, though generally now applies to both spouses
B. Married Women’s Property Act – most states passed, provided a wife with the same rights as a single woman to own, manage, and dispose of her property, also protected a wife’s property from the claims of her husband’s creditors
1. While in theory both spouses now had equal property rights (each had complete control over their own property), the husband’s wages and assets purchased from them were considered to be his property; in an era when a wife rarely worked outside of the home, this approach effectively vested control of the family property in the husband
C. Separate Property System Approach (most states); three categories:
1. Rights during Marriage – generally, property is separately owned by the spouse who acquires it; under this approach the creditors of a particular spouse can only attach the separate property of that spouse; spouses could agree to hold property in a concurrent tenancy or one spouse might make a gift to the other
2. Rights at Divorce – most separate property states mandate equitable distribution of the property owned by each spouse
a) Equitable Distribution – requires a court to divide the property in a just and fair manner, considering factors such as the spouses’ incomes, their standard of living, their contributions during marriage, their age and health, any special needs, and the length of the marriage; judge has broad discretion to decide how the property should be divided
b) “Property” subject to equitable distribution – usually defined as any property acquired with the earnings of either spouse during the marriage; few states also include property acquired before the marriage
3. Rights at Death – most states offer the surviving spouse a forced share (or elective share) of the decedent’s estate
a) Forced share (or elective share) – the survivor has a choice to either (1) take under the decedent’s will or (2) receive a defined portion of the decedent’s estate, usually a ⅓ or ½ share; in most states, this forced share applies to gifts made for the purpose of intentionally avoiding the forced share by the dying spouse giving property away before death 
D. Community Property System Approach (nine states: Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Texas, Washington, and Wisconsin; arguably Alaska and Tennessee, in both given option of holding their assets as community property); three categories:
1. Rights during Marriage – all earnings during marriage and assets acquired from those earnings are owned by both spouses equally, based on the concept that both spouses contribute equally to the marriage (marriage is a partnership, the spouse who works inside the home contributes as much as the spouse who works outside the home); each spouse holds an equal, undivided share in the community property, although neither can transfer that share to a third party; neither party has a right of survivorship (v. joint tenancy or tenancy in the entirety); property acquired before or after marriage by gift or inheritance remains the separate property of the individual spouse
2. Rights at Divorce – all community property divided between the spouses; in some states, each receives an equal share; in others, the assets are allocated using equitable distribution factors ^
3. Rights at Death – no forced share to the survivor, instead the decedent may devise her half of the community property and all her separate property as she desires, the other half of the community property belongs to the surviving spouse
E. Tenancy by the Entirety – today only half of the states recognize this co-tenancy; where still permitted, may offer significant protection from creditors
1. Fraudulent Conveyance – one made for the purpose of avoiding a judgment, which judgment creditors may set aside
F. Sawada v. Endo (Supreme Court of Hawai’i, 1977) – 
1. Court surveys various states’ approach to MWPA and its effect on tenancy in the entirety
2. F: D husband crashed into P (being sued in civil act/tort), husband and wife conveyed their home to their son(s), paper transaction as parents remain in home
3. I: Conveyance fraudulent? (Ps want to set aside the conveyance)
a) Husband is debtor due to crash (and wife isn’t); statute doesn’t say anything about debtors/creditors, just that TbtE are equals 
4. RULE, four groups:
a) Group I: Irrelevant today
b) Group II: the estate may be sold or levied upon for his or her separate debts, subject to the other spouse’s contingent right of survivorship (right of survivorship preserved) (includes OR)
(1) Can attach anything but right of survivorship (problematic because can attach spouse’s present estate – doesn’t preserve innocent party’s present interest)
(2) OR has imposed limits i.e. on homes
c) Group III: Individual conveyance wholly void and the estate may not be subjected to the separate debts of one spouse only (inalienable and therefore creditors cannot attach)
	→ Selected as rule to adopt by the court (H)
d) Group IV: Contingent right of survivorship appertaining to either spouse is separately alienable by him and attachable by his credits during the marriage, use and profits however may neither be alienated nor attached during coverture (only RoS alienable?)
(1) Can attach only right of survivorship
5. H: No fraud
6. R: If going to extend a loan to somebody, [bank] must do research to determine that tenancy by the entirety – if discovered that was, bank would want both parties to sign the loan (because otherwise could shield themselves)
a) Public policy should favor family (family solidarity) > creditors; convenient mode of protecting a spouse from poor decisionmaking by the other spouse; importance of real property to family and of obtaining a loan 
b) But problematic: TbtE not limited to family homesteads, limited by marriage but could be luxury property, etc. (point of Group III is that inalienable)
7. J: Reversed
G. United States v. Parcel of Real Property Known as 1500 Lincoln Avenue (pg. 418) – Group III state; then Judge Alito had to decide what means to have a Group III state in a federal JD 
1. H: Opted for a Group IV giving wife the Pharmacy and right of survivorship(?), husband in jail (picked out “best rule”) and has been followed in many similar federal drug forfeiture cases (looks like the federal rule, not insignificant because many of these cases are drug forfeiture cases)
→ Would have none of these if community property 
H. Defining Marital Property 
1. Guy v. Guy (Supreme Court of Mississippi, 1999) – 
a) F: Coupled married for three years while wife attended nursing school, divorced a few months after her graduating
b) I: Is the graduate degree marital property subject to equitable division in a divorce?
c) H: Professional degrees are not marital property but supporting spouse may be entitled to lump sum alimony to replace any investment by him in the degree (should be equitable accommodations for supporting spouse)
d) R1: Doesn’t have the sticks/qualities (i.e. transfer, develop) that most property have – but difficult to value because different people do different things with degrees 
(1) Like most courts – marital property doesn’t include the enhanced earning capacity of a graduate degree
e) R2: Reimbursement alike repairs in general cotenancies (keep track of what spent, good records) – must easier for court to value, much more commonplace than having degree considered marital property (but NY courts consider to be marital property)
f) J: Reverse and remand
2. ORS 107-105 (in 1993) – OR change in denial of degree as marital property – OR will recognize degree marital property under certain circumstances (supporting spouse must establish that increased earning capacity substantially through contributions that were substantial not de minimis for a long duration), must be proved affirmatively
a) 1996 OR Supreme Court case runs through evolution of this law in the state (Marriage of Denton)
3. Pg. 425, note e – may contract out of, enforceable if certain statutory conditions met  
4. Mace v. Mace (pg. 425) – I: Whether income-producing enterprise made possible by professional degree is property subject to equitable division?; H: Practice as a business subject to division (R: Easier to value) → understand Guy as a valuation issue
I. Unmarried Couples – two cohabitants will not receive the same rights as married couples when the relationship ends, e.g. the surviving cohabitant cannot obtain equitable distribution nor is entitled to a forced share
1. Many states recognize both express and implied agreements between unmarried cohabitants about how their property will be divided
2. In re Estate of Roccamonte (Supreme Court of New Jersey, 2002) – 
a) Palimony action
b) Property rights of unmarried couples (couples who cohabitate that want rights of married couples)
c) Woman in couple worried about challenge to her being taken care of by the estate (man refuses to divorce his wife) where promised she’d be taken care of; cohabitated for 25ish years
(1) Files suit against estate (after he dies intestate and she gets only a little of what she believes she deserves) claiming that the estate must fulfil deceased promise to her that she’d be taken care of – wants to be treated as the wife he held her out to be 
d) H: Deceased’s duty to provide was not discharged by his death and must consequently be discharged by his estate
e) R: Contract law governed, consideration by both parties (estate argues that sexual favors, “mariticious favors,” do not qualify as consideration historically)
(1) Potential problem that contract was oral, not written out (preferable/in some places required that written out)
(2) Marvin v. Marvin with actor Lee Marvin (pg. 431) (many have followed, including this one?)
f) Following case NJ enacted statute overruling Rocamonte requiring such contracts to be in writing
3. Note: NY doesn’t recognize palimony (as involved in case here)
J. Same-Sex Marriage – American law increasingly provides same-sex couples with the legal benefits of marriage through domestic partnerships or civil unions
1. Varnum v. Brien (Supreme Court of Iowa, 2009) – 
a) Same-sex couple case in Iowa
b) I: Whether definition of marriage between man and woman (statute) in violation of Iowa Constitution’s Equal Protection Clause?
c) H: Y, does violate EPC of Iowa Constitution (state fails to meet its burden per standard of scrutiny)
d) R: Does not further any important governmental objective (related to standard selected to measure by) of 5 expressed governmental interests and unexpressed (i.e. religion)
(1) Standard/Scrutiny: Intermediate/heightened scrutiny selected (pg. 437)
(2) Pg. 438-442: See court’s address of each purported gov’t objective
e) J: Affirmed
2. Discussion of electing [state] judges, see note after Varnum case

Chapter 7: Leasing Real Property 
I. Leasehold – a non-freehold estate where a landlord (lessor) transfers the exclusive right to possession of the premises to a tenant (lessee) and retained a future interest (usually a reversion)
A. Landlord-Tenant Revolution – a leasehold was traditionally viewed as an estate in land, governed by property law. In the 1960s, courts began to use contract law to redefine the rights of residential tenants. Today the residential lease is governed by both property and contract law.
1. Immutable rules – rules that supercede any contrary provisions in the lease, usually to protect vulnerable residential tenants; parties are not free to ignore or evade 
2. Default rules – rules that fill in gaps that the parties did not address in the lease; parties are free to ignore or evade
II. Creating the Tenancy
A. Selecting the Tenant
1. Discrimination – traditionally, a landlord could refuse to rent to any prospective tenant but federal and state statutes prohibit the landlord from discriminating based on race, religion, sex, or other factors (re Federal Fair Housing Act of 1968)
a) Federal Fair Housing Act of 1968 – the most important statute regulating the landlord’s right to exclude
b) Neithamer v. Brenneman Property Services, Inc. (United States District Court, District of Columbia, 1999) – 
(1) F: Bad credit but explainable went out of way to overcome (so no economic reason to turn down), also shows that 
(2) Claim: Statutory discrimination (at CL (absent such a statute), broker/LL could exclude who they want) 
(a) FHA  – discriminated against for having a disability (being HIV positive) (being gay not protected against (and still is not protected) – local law can be more protective, as here and in OR)
(3) RULE: (Prima facie case of discrimination, burden first on the 𝝅) (1) that he is a member of a protected class and Δs knew or suspected that he was, (2) that he applied for and was qualified to rent the property in question, (3) that Δs rejected his application, and (4) that the property remained available thereafter THEN once 𝝅 establishes prima facie case, the burden shifts to the Δs to articulate some legitimate, nondiscriminatory reason for their rejection of 𝝅’s application (and Δ will likely show that renting to other persons of that protected class but not that particular person)
(a) Handicap (aka disability) implicated (see pg. 454)
(4) H/J: Denied Δ’s motion for SJ (got over the threshold to show prima facie case)
(5) R: While not explicitly stated that had HIV, sufficiently hinted at/indicated 
(a) Over federal discrimination and DC statute likely stricter
(6) STATUTE: Pg. 450 
(a) Note exceptions: Note c pg. 457
(i) (1) Rooms or units in dwellings containing living quarters occupied by no more than four families living independently of each other if the owner occupies one of such living quarters as his residence
(ii) (2) Any single-family house sold or rented by an owner if he does not own more than three houses and does not use a real estate broker or agent in the sale or rental 
(a) Essentially you can discriminate if you’re smaller (in privacy of your own home); some in advertising not allowed because exposing your racism to everyone (and would hurt/offend people just reading, not just the ones being discriminated against on a smaller scale) and don’t have to 
(i) Ad prohibition affects Mrs. Murphy’s business
(iii) Why these exceptions? Don’t want to impose economic hardships on small people and benefits of preventing subjection to discrimination would be small scale (balancing test of sorts); privacy infringement 
→ Not going to get much more by applying to all (costs large, benefits small); perhaps enforcement resources 
(iv) “Mrs. Murphy Exceptions,”  but don’t apply to subsection (c) regarding advertising, why? (see R under (2) above ^)
(b) Familial status for our purpose: Children under 18 (not i.e. gay marriage)
(c) “Dwelling” – interpreted by 9th Cir. in Roommate.com (see below)
(d) Advertising (can’t ad interest in discriminating)
(e) (f) adds in “handicap” – more complicated (but at issue here includes HIV), includes physical handicaps
(i) Refusal to accommodate is violation of statute…
→ Lower courts unanimously say inferential discrimination ok for showing intent (SCOTUS ruled statistical evidence permitted)
→ But issue of [local] enforcement (Oregonian report that nearly 65% of [reported] discrimination cases weren’t enforced/charged)
(7) Note d: Civil Rights Act of 1866 (pg. 457) – applicable only to racial discrimination and no exemptions (unlike FHA) 
c) Fair Housing Council of San Fernando Valley v. Roommate.com, LLC (United States Court of Appeals, Ninth Circuit, 2012) – 
(1) PH: Violation of FHA and enjoined Roommates.com from discrimatory activities (grant of  SJ for the 𝝅)
(2) I: Whether the FHA extends to roommates? (turns on the meaning/definition of of “dwelling”)
(a) Def. of “dwelling” turning on privacy concerns (implied constitutional right to intimate association then implied right to not associate)
(i) Affects scope of statute and how far it extends, here (APP) it stops at the door (i.e. outside v. inside and Congressional intent, see next bullet)
(b) Considering Congress’s intent in its use of “dwelling” – in 1968 was thinking outside not inside (i.e. would not have considered unmarried men and women living together)
(3) R: Right to intimate association (implied/emerging right) – means that “dwelling” is the whole unit, not a portion; if portioned, sharing intimate portions of your life (idea of involuntary association)
(4) H: FHA interpreted as not applying to the sharing of living units → Roommate.com’s prompting, sorting, and publishing of information to facilitate roommate selection is not forbidden by the FHA
B. Selecting the Estate; four non-freehold estates (new types of non-freehold estates cannot be created):
1. Term of Years Tenancy – has a fixed duration that is agreed upon in advance. Once the term ends, the tenant’s possessory right automatically expires and the landlord may retake possession of the premises
2. Periodic Tenancy – automatically renewed for successive periods unless the landlord of tenant terminates the tenancy by giving advance notice. If month to month, in order to end the tenancy either must give one month’s advance notice to the other (month-to-month frequently used in residential leases). The basic period could be longer than a month, which will increase the period for giving notice
3. Tenancy at Will – no fixed ending point, continues “only so long as both the landlord and tenant desire.” This tenancy may be created but more often it arises by implication without an express agreement. At common law either could end the tenancy without advance notice but most states now require advance notice to end this tenancy, usually equal to the period of time between rent payments. Tenancy terminates automatically if either party dies, the tenant abandons possession, or the landlord sells the property 
4. Tenancy at Sufferance – created when a person who rightfully took possession of land continues in possession after that right end, arising from the occupant’s conduct, not from an agreement (more of a wrongful occupancy than a true estate)
a) Holdover tenant – where tenancy ends and the tenant wrongfully continues in possession; common law provided two options: (1)Treat occupant as a trespasser and evict him or (2) renew his tenancy for another term; to avoid unfairness to the tenant, most states have abolished or limited the second option (e.g. requiring payment of double rent for the holdover period or limiting the length of tenancy to no more than one year) 
5. Kajo Church Square, Inc. v. Walker (Court of Appeals of Texas, 2003) – 
a) F: Couples conveyed land to church (part in gift, part in sale), believed creating life estate (or at least life lease) – believed reserved possession until last death 
(1) And church sells to another party but family wanted to preserve a possessory right
b) I: Whether the law can recognize a “lease for life?” (whether a lease for life is permissible?)
(1) I specific: Is a lease for life a term for years?
c) H1: Language not specific enough to create a life estate
d) H2: Not a lease for life
(1) R: Death uncertain so can’t be used as mark for termination (i.e. not a term for years) (and extrinsic evid not allowed, must be within four corners of the deed)
e) How to justify that contrary to the party’s intent? – Pg. 475(?) law review citation (“numerous…” – limited number of  property rights/interests, don’t want to create new ones for each particular situation) → care about whether conforms with numerous clauses (rather than intent/fairness) 
(1) Also consider that LEs are not favored (must be made clear) and don’t want to put in a lease for life
(2) Property rights “in rem” not “in personam” – applicable to other people as well (unfavorable social policy)
f) Note Garner v. Gerrish (pg. 471), H: Created life estate [determinable] (not a tenancy at all) terminable at the will of the tenant (not a tenancy at will because LL can’t terminate at will), R: Fairness 
(1) Distinguish from H in Kajo Church Square, Inc. (alternative way of dealing with this situation, TX in Kajo could have chosen (but not bound, persuasive only))
C. Negotiating the Lease; three aspects merit special attention:
1. Statute of Frauds – mandates that a lease of real property for a term of more than one year cannot be enforced unless it is in writing; to meet this requirement the lease (or other document) must contain the key lease terms (parties, property, duration, and rent) and be signed by the party against whom enforcement is sought
2. Standard Forms – landlord and tenant usually negotiate key terms (rent and duration) but the tenant is asked to sign a preprinted standard lease form without any meaningful opportunity to negotiate the other terms; in a commercial lease extensive bargaining often precedes the execution of a commercial lease
3. Rent Control – local ordinances may limit the amount of rent that a residential landlord can charge; typical ordinance establishes a base rent for each unit and allows landlords an automatic increase for all units each year; though withering away, where it remains it supersedes the ability of landlords and tenants to negotiate rents
D. Delivering Possession – the landlord is obligated to deliver the legal right to possession when the lease term begins; under the majority view he is also required to deliver physical possession of the premises at the same time
1. Keydata Corp. v. United States (United States Court of Claims, 1974) – 
a) F: Commercial lease with holdover tenant – Keydata to move out, NASA to lease out computer room. Date mutually agreed upon but Keydata had not vacated the area on day of move in (date). NASA wants to end/perform on lease.
(1) Two relatively innocent parties, problem is LL – if duty just to hand over legal possession, he did that (American Rule); if duty to hand over actual/physical possession he did not do that (English Rule)
b) COA/Claim: Keydata (Wyman) sues NASA in Court of Claims alleging holdover doesn’t matter – valid lease and LL doesn’t have the duty to deliver actual/physical possession
c) I: Does the LL have the duty to deliver actual or physical possession?
d) RULE: Adoption of the English Rule as set out in the R.2d (disagree with MA/American Rule)
(1) American Rule: Legal possession only (MA rule)
(2) English Rule: Legal and actual/physical possession 
e) R: Don’t want state law to apply to the federal gov’t, want a uniform rule for the federal gov’t (adopting English Rule as the federal rule)
(1) To avoid holdovers, English Rule provides the better rule (LL picked the person, knows about them whereas the prior party did not (or may not) pick, does not (or may not) know)
(2) Also set out in R.2d; more recent cases have adopted the English Rule (though perhaps not the majority rule) 
f) H: Deny 𝝅’s motion for SJ, grant Δ’s motion to first COA and dismiss that portion of the petition
g) Hannan v. Dusch (pg. 477), hypo: Takeaway – if can’t win on the law may be able to win on the facts (not going to overturn American Rule but may be able to argue that doesn’t apply)
h) Note on legal right to possession (pg. 478) – all states agree that LL is required to deliver the legal right to possession when the lease term begins 
→ Kind of possession LL owes depends on the jurisdiction (i.e. English or American Rule – split among JDs on physical possession)
III. Conditions of the Premises – traditionally the duty to repair the premises was placed on the tenant; now:
A. The Challenge of Substandard Housing
1. In re Clark (United States Bankruptcy Court, Eastern District of Pennsylvania, 1989) – 
a) Bankruptcy Court decision in Philadelphia, slumlord case 
b) Caveat emptor – “buyer beware”; traditional approach to put it in the lease/negotiate expectations (i.e. that will produce a habitable dwelling), if you don’t it’s your fault 
(1) Revolution, why doesn’t this traditional approach actually work?
(a) Tenants unable to repair/afford repairs; no good alternatives – i.e. a seller’s market (where seller’s market, no negotiations)
(b) Tenants/leases/the purpose of leases are all different since origins of LL-T law (in America, Jeffersonian era and yeoman farmers) – assumptions underlying traditional LL-T law inapplicable for modern and esp. low-income tenants
(c) Tenant at common law (traditionally) did have one defense – no obligation of rent if evicted but (pg. 481) one could be “constructively evicted” – special protection for the tenant in defective leased premises 
(i) Could have made a case for constructive eviction but would have had to leave and leave within a “reasonable” amount of time – not realistic for many tenants who want to stay, don’t have the option to leave
(2) Waste – all future interest holders, like LL, have a waste COA
(a) Permissive waste – present interest holder can’t let place run over implicating duty to repair/maintain the place and would need to continue paying rent (obligated) (under traditional approach)
c) Legal possession everywhere/physical possession in most JDs promised in a lease 
d) Enforcement issue of code violations – LL in violation of numerous code provisions
(1) Cities can enforce but often don’t (because resources or whatnot) 
B. Constructive Eviction – wrongful conduct by the landlord that substantially interfered with the tenant's beneficial use and enjoyment of leased premises; under these circumstances the tenant could vacate the premises and end the lease avoiding the liability for future rent
1. Implied covenant of quiet enjoyment – a promise by the landlord that he would not wrongfully interfere with the tenant’s possession 
a) Actual eviction – only exception to this implied covenant at common law, if the landlord physically evicted the tenant, this breached the covenant and ended the lease
b) Constructive eviction – over time attys successfully argued that conduct other than actual eviction might so substantially interfere with the tenant’s possession that it was the functional equivalent of action eviction; key questions in every constructive eviction case: (1) What constitutes “wrongful conduct”? (2) Which conduct is “by the landlord”? And (3) what conduct “substantially interferes” with the tenant’s rights?
2. Fidelity Mutual Life Insurance Co. v. Kaminsky (Court of Appeals of Texas, 1989) – 
a) F: Fidelity suing Dr. Kaminsky for failure to pay rent (leasing from Fidelity’s agent, commercial lease), in lease express clause for private enjoyment but in Texas running an abortion clinic so protestors; Dr. Kaminsky leaves and refuses rent (constructive eviction case)
b) Δ: Wants to get out of legal possession and therefore rent obligation 
c) H: Δ was constructively evicted – failure to respond to/do anything about protestors enough to affect business and left within a reasonable amount of time (v. Paolucci)
d) Classically have to leave in constructive eviction case (alike classic eviction case), exception would be declaratory relief
e) Note: Can’t be constructively evicted by 3rd parties (i.e. like the protestors) but here the LL technically evicting them by failing to act upon their duties (doing nothing), must figure out duties – must not substantially interfere with duties of the lease (express term)
(1) But arguable because protestors only once a week, could have performed abortions on other days, etc. 
f) Notes a, c, & d (pg. 489) – “wrongful conduct,” “substantial interference,” and procedural steps [for constructive eviction] 
3. JMB Properties Urban Co. v. Paolucci (Appellate Court of Illinois, 1992) – 
a) F/PH: Commercial lease (jeweler) being sued by mall LL for failure to pay rent (constructive evict claim); jewelry store next to audio/video store, claims constructively evicted for failure to act on noise issues
(1) Ended lease prematurely and moved within 5 miles (also in violation of the K)
(2) Claims losing/impacting business because customer complaints, failure to do fragile jewelry repairs
b) PH: Constructive eviction
c) H: No constructive eviction for failure to leave within a reasonable amount of time
→ Highlights failure of constructive eviction (must leave and within a reasonable amount of time and unclear)
d) R: Signed new lease after issue(s) started and remained for 5ish(?) years
e) Pg. 490 Problems, see laundry list of “wrongful conduct” on pg. 489 – LL (1) fails to perform an obligation in the lease, (2) fails to adequately maintain and control the common area (i.e. stairwells, hallways), (3) breaches a statutory duty owed to the tenant, (4) fails to perform promised repairs, or (5) allows nuisance-like behavior 
(1) Problem 1: If no AC, would very likely be wrongful conduct
(2) Problem 2: Draw parallels to/distinguish Paolucci to argue either way (likely no wrongful conduct if nothing in the lease)
C. Implied Warranty of Habitability – the most significant accomplishment of the landlord-tenant revolution to protect residential tenants from defective housing conditions; requires a residential landlord to maintain the premises in a habitable condition
1. Remedies for Breach
a)  Withhold Rent
b) Repair and Deduct
c) Sue for Damages
2. Wade v. Jobe (Supreme Court of Utah, 1991) – 
a) Implied Warranty of Habitability (historic change in LL-T law)
(1) Unlike constructive eviction, only applicable to residential leases (and usually not high-end residences, more like In re Clark)
b) F: Various defects, no permanent repairs made. Decides to withhold rent until permanent repair, brings in 3rd party to inspect who note numerous violations/uninhabitable, finally moves out 
(1) LL sues T for unpaid rent
c) PH: Caveat emptor applies (LL awarded judgment of unpaid rent), implied warranty of habitability doesn’t apply (trial judges don’t like changing rules)
(1) PH R: Under independent covenants, can take various actions but cannot withhold rent
d) H: Adopts implied warranty of habitability in UT (undercutting caveat emptor – put those clauses in the lease, inspect beforehand)
e) RULE: Depends on individual facts of each case but general rule that the LL maintain “bare living requirements,” substantial compliance with the housing code... (pg. 494); minor violations and perfect living conditions don’t invoke the implied warranty of habitability
f) R: Tenants/leases/lease purposes not the same as used to be (see book)
g) Distinguish from constructive eviction – doesn’t have to leave/move out to activate this right and therefore do not have to worry about a reasonable time period at all
(1) May also collect damages, get injunctive relief, can repair herself and charge the LL for those repairs 
(2) IWH more narrow than CE but damages/remedies much broader (puts pressure on the LL to fix the problem) 
(3) Most jurisdictions award tenants lots of different remedies 
3. Teller v. McCoy (Supreme Court of Appeals of West Virginia, 1978) – 
a) Dissent to WV decision adopting the IWH (for reasons similar to above) – argues creating irrational higher standard for habitability, may be worried about LLs getting out of the LL business 
IV. Transferring the Tenant’s Interest – generally the tenant and landlord are both entitled to transfer their interests to third parties (re freedom of alienation policy); two ways a tenant may transfer her rights (the method chosen affects the rights and duties of the landlord, tenant, and transferee after the transfer occurs):
A. (1) Assignment – the transfer of a tenant’s entire remaining lease term to a third person (under the majority test)
B. (2) Sublease – the transfer of less than the entire term 
C. Privity of Contract – where lease is a contract, both the landlord and tenant have rights and duties under contract law
D. Privity of Estate – where lease is a conveyance of an estate in land, there is this relationship arising out of property law in which the tenant and landlord also have rights and duties arising from privity of estate regardless of contract law; consider a feudal holdover – a person who occupies land owned by another has certain rights and duties based simply on that possession 
E. Lindsey v. Normet (SCOTUS, 1972) – 
1. F: Month-to-month residential lease, $100/month rent, condition of premises poor (City declared unfit for habitation – good evidence for the tenants’ case, but city didn’t do anything about/enforce)
2. PH: Tenants sue exercising own form of self-help – (𝝅) claim don’t have to pay rent; challenge the statute (know LL will use), seek declaratory judgment (injunction(?)) against
a) FED Statute (Summary Eviction), statute evoked by LL – says have to pay rent anyway, promises independent of each other
3. 𝝅: Because uninhabitable, don’t have to pay rent – rent conditioned on apt’s condition (i.e. promise to pay rent conditioned on certain circumstances, i.e. the apt not being a dumb)
a) Doctrine of…: May be a dump… but this issue is solely that didn’t pay rent (LL framed this way purposefully) – if don’t pay rent then out/evicted 
b) 𝝅 want court to declare that rent should be dependant on condition of the premises
4. H: Sides with LL (goes all the way to SCOTUS, rare in property cases) because statute not unconstitutional 
5. R: Statute constitutional because poor tenants not a “suspect class,” otherwise more stringent analysis/scrutiny would be applied to the statute; since no higher scrutiny, only question is, is it rational? Y (see case rationale)
a) The doctrine of independent covenants is not a constitutional question
→ Aftermath: Went to OR (state) legislature to establish dependent covenants – losing case can educate, not always about individual case (created statutorily (v. judicially, as in UT) implied warranty of habitability) – meaning that every lease creates statutory implied warranty of habitability 
F. ORS 90.320: Maintenance of unit in habitable condition (OR implied warranty of habitability), see bottom of HO #4 (and remedies supplied) → no longer independent in OR because brought to legislature after judiciary failed to establish
1. and ORS 90.360: Noncompliance by landlord with rental agreement or obligation to maintain premises in habitable condition 
G. Ernst v. Conditt (Court of Appeals of Tennessee, 1964) – 
1. Transferability of Tenant’s Interest (Leaseholds)
a) Public policy: We like alienability, even of leaseholds – assignments and subleases
2. How to interpret whether assignment or sublease: (1) Ascertaining the intention of the parties (Ernst) and (2) did pass on all of the remaining term? (if all of remaining term has been conveyed then assignment)
a) Assignment v. sublease (see pg. 508-509) 
3. F: Commercial lease for 1 year with amendment to “sublet” stating clearly that original T still “on the hook”/liable; “sublessee” stops paying rent, LL wants to collect rent from “sublessee” (whether able to collect from Rogers (original T) not really at issue)
4. I: May LL collect from “sublessee?” → Sublease or assignment?
a) If sublessee, may not collect; if assignee then may collect 
b) Whether privity of estate? Dependant on whether assignment (then privity of estate because entire term (clearer)/intent of the parties (less clear)) or sublease (then no privity of estate)?
(1) Privity of estate only transfer is there’s an assignment (v. sublease) 
5. Types of privity: (1) Privity of K and (2) Privity of Estate (an assignment passes privity of estate) (see pg. 508-509) 
6. Δ: Sublessee, can’t collect from me (can stay on and don’t have to pay rent)
7. 𝝅: Assignee, can collect
8. H: Assignment 
a) R: In subleases, prior T retains… (doesn’t transfer whole term); in assignment transfers whole term 
b) Because assignment (transfers whole term, actually extended term) transfers privity of estate and therefore LL 𝝅 could have collected/recovered (Conditt’s argument that not liable to Ernst falls apart)
(1) If assignee, personally liable to LL even if no promise (though arguably could be liable in K, see Blumm note below)
→ Could have recovered from prior T Rogers in privity of K or “sublessee” (aka assignee) in privity of estate
9. PH/J: Affirmed 
10. Arguably (Professor Blumm) didn’t hinge on whether sublease or assignment, (pg. 503) “to faithfully perform all conditions of the within lease as amended…individually remain liable” (K issue(?), consider difference in K and property)
a) K can be liable because of breach of K
→ Arguably privity of K (did not necessarily have to determine assignment v. lease) and privity of estate (here)
→ Case illustrates difference between privity of K and estate, though perhaps unnecessary 
11. Purpose of assignment/lease: Americans like alienability (public policy)
H. Restriction on a Tenant’s Right to Transfer – may expressly restrict the tenant’s right to transfer or may permit a transfer only if the landlord consents, three possible standards:
1. Sole Discretion Clause – the lease might provide that the landlord may refuse consent for any reason whatsoever in his “sole discretion”
2. Reasonableness Clause – the lease may provide that the landlord may refuse consent only on a commercially reasonable basis (e.g. bad credit record)
3. No Standard in Lease (“silent consent clause”) – the lease might require the landlord’s consent but contain no standard to guide his decision; the modern trend in this case is that the landlord may withhold consent only if he has a commercially reasonable objection
4. Kendall v. Ernest Pestana, Inc. (Supreme Court of California, 1985) – 
a) F: Commercial lease (identify at outset, distinction between commercial/residential may be significant; parties presumed intelligent – likely counsel) in San Jose airport hangar for 25 years; lessee wants to sublet but silent consent term (LL must consent to sublessees (or assignees))
(1) LL reserved right to consent, not necessarily right to be arbitrary about right to consent
(a) Note LLs can be arbitrary in selecting their tenants but with assignees/sublessees?
b) RULES:
(1) Majority: (pg. 512): Where a lease contains an approval clause, the lessor may arbitrarily refuse to approve a proposed assignee no matter how suitable the assignee appears to be and no matter how unreasonable the lessor’s objection 
(2) Minority (CA Supreme Court): Consent may be withheld only where the lessor has a commercially reasonable objection to the assignment (pg. 513)
(a) App: Here, LL denied because wanted more money; can only deny where bad credit/credit risk (would be considered commercially reasonable), here Bixler very wealthy with better credit than present lessees 
(b) Pg. 514 for factors that are “commercially reasonable” (and note c, pg. 517 – reasonable reasons based on money not personal taste)
c) H: Adopts minority rule ^ 
d) R: Promotion of transferability (the law favors alienability) (public policy justification)
(1) Pg. 513: “Civil Code section 711 provides: ‘Conditions restraining alienation, when repugnant to the interest created, are void.’”
e) Note b: Mass. refused to apply to residential tenancies (along with others, some have but fewer than commercial) – likely because shorter leases and… would further increase if LL lived on-site
(1) Looking for objective standard (pg. 518 problems) unaffected by personal tastes
V. Ending Tenancy 
A. Surrender – where the tenant and landlord mutually agree to terminate the lease early 
B. Abandonment – occurs when the tenant vacates the leased property without justification and without any present intention of returning and he defaults in the payment of rent; it a tenant abandons the leased premises with justification (e.g. constructive eviction) no abandonment occurs; [traditionally] the landlord has three options where the tenant abandons the leases premises:
1. Sue for all rent – may keep the premises vacant until the lease term expired and then sue for all the accrued rent 
2. Terminate the lease – may treat the abandonment as an implied offer or surrender and terminate the lease
3. Mitigate damages and then sue for rent – may mitigate his damages by reletting the premises to another tenant, retaining that rent, and then suing the tenant for the balance
4. Sommer v. Kridel (Supreme Court of New Jersey, 1977) – 
a) F: Broken engagement and no longer able to move into the apartment the two planned to live in together; writes letter, willing to forego whatever already paid (2 months and deposits) but wanting to rescind 2-year lease (get out of lease), LL does not respond to the letter (does not think he has to), 3rd party offers to rent apt but LL doesn’t approve/refuses substitute tenant (LL thought he shouldn’t approve, thought still held by Kridel)
b) PH: 𝝅 LL sues Δ tenant to recover two years rent 
(1) 𝝅 LL relying on Joyce, believed didn’t have to do anything, concerned and didn’t want to let Δ off the hook for the lease
(a) R: (For imposing rule on unsuspecting party) Purposeful use of land, minimize economic costs (public policy – court says fairness issue, but more so efficiency (Blumm)); court says LL in better position to re-let the place, to carry out the policy of efficiency (putting land to productive use)
c) I: Whether a LL seeking damages from a defaulting tenant is under a duty to mitigate damages by making reasonable efforts to re-let an apartment wrongfully vacated by the tenant? (Q of what happens in the interim between vacate and end of vacated(?) lease)
d) H: Favors Δ, LL does have an obligation to make a reasonable effort to mitigate damages in such a situation (overruling Joyce v. Bauman to the extent that it is inconsistent with present case)
(1) RULE: Pg. 523-524
e) J: Reverse
f) Foggia OR case (bottom of pg. 524)
→ All states follow (unlike Kendall, both ground-breaking), revolutionary 
→ Imposing affirmative mitigation obligation on the LL where tenant wants to rescind 
C. Security Deposits – most states have adopted legislation that regulates security deposits provided by residential tenants
D. Eviction – traditionally a landlord was free to terminate a periodic tenancy for any reason or no reason at all (reflecting the broad scope of the right to exclude), increasingly the law has restricted the landlord’s right to terminate a tenancy (e.g. in violation of the Fair Housing Act of 1968)
1. Where the landlord is entitled to evict a tenant he has two options:
a) Self-Help – the landlord may retake possession through self-help by physically entering the premises and causing the tenant to leave as long as the landlord used only a reasonable amount of force;  few states still allow for this
b) Sue the Tenant – the landlord may sue the tenant, secure a judgment ordering the tenant’s eviction, and have the judgment entered by a law enforcement officer; in most states now the landlord can only evict using the judicial process (not self-help)
2. Defenses to eviction – most states protect tenants from retaliatory eviction; in a few states the landlord may evict a tenant only for good cause
3. Hillview Associates v. Bloomquist (Supreme Court of Iowa, 1989) – 
a) F: Formation of tenants association in mobile home park
b) RULE: 
(1) LL right to evict at CL at the end of a term: Could not renew a lease meaning tenants must go (unfettered) (present case fettering)
(2) Fettering per case/statute: Can evict for no reason at all but not for retaliation of... (pg. 530) can’t evict for 6 months (many jurisdictions instead define as until retaliatory situation(?) dissipates – not easy to show)
c) Statute/case is an enforcement mechanism (like implied warranty of habitability), means of protection of a tenant’s possession
d) Fetter on LL: Can’t evict if wrong motive (here tenant Davenport not retaliatory because actual threat to LL’s safety)
e) Note d, Good Faith Eviction: AIMCO Properties, LLC c. Dziewisz – requirement of “good cause” (v. “good faith”) eviction (pg. 533)
4. Berg v. Wiley (Supreme Court of Minnesota, 1978) – 
a) F: Commercial (restaurant) tenant in violation of lease (health code violations, no approval for remodeling)
b) I1: Whether she intended to permanently close the restaurant and vacate the premises at the end of the 2 weeks or comply close for about 1 month in order to remodel to comply with the health code? The sufficiency of evidence to support the jury’s finding that Berg had no abandoned or surrendered the leasehold before being locked out by Wiley?
c) I2: Whether Wiley’s self-help repossession (changing the locks) was correctly held wrongful as a matter of law?
d) PH: Appeals conviction for wrongful self-help possession
e) Δ: 𝝅 had abandoned property and right to retake the premises because material violations of the lease 
(1) RULE: Minnesota self-help conditions: (1) The LL Is legally entitled to possession, such as where a tenant holds over after the lease term or where a tenant breaches a lease containing a re-entry clause and (2) the LL’s means of re-entry are peaceable
f) H (APP): Cannot find Wiley’s means of re-entry peaceable under the common-law rule 
(1) R: Long-standing policy to discourage LLs from taking the law into their own hands and decisions/statute have looked with disfavor upon any use of self-help to dispossess a tenant in the circumstances 
g) ADOPTED RULE (to replace CL, legal process directive): To facilitate judicial process, the legislature has provided a summary procedure whereby a LL may recover possession of leased premises upon proper notice and showing in court in a little as 3-10 days
(1) Legal avenue available that is not changing the locks (or probably all other means of self-help)
h) J: Affirm
VI. Leaseholds Generally
a) Note City of New York v. Utsey (pg. 466) – H: Tenancy at will, terminated immediately at Common Law (in NY, statute for 30-days at notice (so not technically at-will but statutory overlay); similar statutory overlay in OR)
b) Note dorm contracts (pg. 467)
c) Inapplicable when license (pg. 467) – def. of license is revocable (so discrimination/habitable stuff (upcoming) doesn’t apply)
B. Condition of the Premises and Transfers 
1. Pg. 499 Hypos: (1) Not CE (not LL doing it, 3rd party), maybe IWH/problem for LL – more likely IWH than CE; (2) likely duty to secure the apt (deadbolts at least, maybe the bars), most telling that history of burglaries – puts LL on notice; (3) dependant on nature of promises in the housing code (unlikely to talk about cigarettes but may talk about health risks); (4) ?; (5) almost certainly in violation of health code
2. Constitutional Right to Housing (pg. 500) 
3. Aftermath of Wade – UT applied to commercial leases, distinctly minority view 
4. Know difference between privity of K and privity of estate for exam (see problems (and class answers in red) on 509-510)
5. Status obligations – have to do with assignments, liable even if no promise (root of assignments and subleases)
C. Termination
1. Note c: Should LL mitigation obligation also apply to commercial leases (here residential)? Consider legal resources of commercial tenants if fairness rationale (but if efficiency rationale, lends itself to the opposite, i.e. both commercial and residential) – must look to underlying intent
2. Can a tenant waive this mitigation obligation? If fairness, sure (only affecting LL and tenant, if they want to do it who sure); if efficiency based doctrine, no, third parties, undermines economic concerns that we use land productively (who cares if they agree)
3. Should a LL have more power to select than evict a tenant? (Note a, pg. 533) 
4. Able to waive self-help protection? Alike waiving habitability standards, public policy issue – spillover effects outside of two parties (policies affecting other people [often] non-waivable, i.e. with slumlord consider that third party effects could be future tenants); [also consider Ks of adhesion/power and negotiating imbalance between parties]

Chapter 9: Private Land Use Planning 
I. Traditionally considered of private, not public, concern but under some circumstances an owner’s plan might conflict with encouraging the productive use of land; three common law areas to deal with these conflicts (the “building blocks of land use planning”): 
A. Easements – land cannot be used unless the owner has adequate access to it, which may require an easement across land owned by another. Most easements are the product of agreement, though courts will sometimes impose an easement without the consent of the burdened owner.
B. Land Use Restrictions (CC&Rs) – an owner might agree to restrict the use of his land by creating a real covenant or an equitable servitude. Courts were traditionally hostile to these restrictions due to fear they would impair productive use, but modern law recognizes their value in private land use planning, notably their use in enforcing CC&Rs:
1. Covenants 
2. Conditions
3. Restrictions
C. Nuisance Law – resolves the comparatively rare situation where one owner’s use seriously interferes with another owner’s use; less important than in the past, since the 1920s zoning laws and other land use regulations have largely taken over the traditional function of nuisance law
D. The law of easements, real covenants, and equitable servitudes is in transition with the adopt of the Restatement – merges the easement, real covenant, and equitable servitude into one doctrine (“the servitude”); reflects the view that servitudes are useful devices that people ought to be able to use without artificial constraints, rejecting the historic approach emphasizing the free use of land, sometimes at the expense of frustrating intent
II. Easements – a non-possessory right to use the land of another person, a vital tool for productive land use
A. (1) Express Easement – arises only with the agreement of the owner whose land is burden (the most common kind of easement) (remaining four types are imposed as a matter of law without the owner’s agreement) 
B. Created without the owner’s agreement:
1. (2) Implied Easement by Prior Existing Use
2. (3) Easement by Necessity
3. (4) Prescriptive Easement
4. (5) Easement by Estoppel (“Irrevocable License”)
C. Easement Terminology:
1. Property 
a) Dominant tenement/dominant land – the land benefited y the easement 
b) Servient tenement/servient land – the land burdened by the easement
2. Parites
a) Dominant owner – the easement holder
b) Servient owner – the owner of the servient tenement 
3. Appurtenant or In Gross
a) Appurtenant easement – benefits the holder in her use of a specific parcel of land, the dominant tenement (most easements)
b) In gross easement – not connected to the holder’s use of any particular land rather it is personal to the owner  
4. Affirmative or Negative
a) Affirmative easement – allows the holder to perform an act on the servient land (most easements)
b) Negative easement – allows the holder to prevent the servient owner from performing an act on the servient land
D. Creating Easements
1. (1) Express Easement – ^ an easement which is voluntarily created by the servient owner, usually in a deed; may arise by a (1) grant or (2) reservation
a) Express easement by grant – arises when the servient owner grants an easement to the dominant owner
b) Express easement by reservation – arises when the dominant owner grants the servient land to the servient owner but retains or reserves an easement over the property; traditionally only allowed to be reserved in favor of the dominant owner, most modern decisions allow this easement to be reserved in favor of a third party 
2. Millbrook Hunt, Inc. v. Smith (Supreme Court of New York, Appellate Division, 1998) – 
a) I: Whether license or lease?
b) 𝝅: Declaring that had an easement over Smith’s property and to permanently enjoin interference with its use of that easement (PH)
(1) Not a lease (ambiguously stated in term)
c) Δ: Moved for SJ dismissing the complaint on the ground that the Agreement conferred a revocable license to the Hunt which he had terminated 
d) 𝝅: Cross-moved to dismiss the affirmative defenses and counterclaims contained in Smith’s answer
e) Definitions/Rules:
(1) License – does not imply an interest in land, but is a mere personal privilege to commit some act or series of acts on the land of another without possessing any estate therein 
(a) Revocable, Δ claiming this and that had terminated said license with Hunt
(2) Easement – implies an interest in land ordinarily create by a grant and is permanent in nature (term of years, irrevocable until end of those years(?))
(a) v. Lease – broader (no particular purpose) possessory right (easement = more narrowly focused)
f) H: Hunt has an easement in the disputed area rather than a revocable license 
(1) In-gross easement (not connected to the holder’s use of any particular land, rather, it is personal to the holder)
g) R: Parties sufficiently expressed their intent to reserve to the Hunt a permanent right to fox-hunt on the parcel; Smith had both actual and constructive notice of teis easement prior to the date that he bought the land and is estopped from deny its existences (remedy/consequence)
3. Creating requires a writing satisfying the Statute of Frauds, a well-drafted easement will (1) identify the parties, (2) describe the servient land and the dominant land (if any), (3) describe the exact location of the easement on the servient land, and (4) state the purposes for which the easement may be used
4. (2) Implied Easement by Prior Existing Use, three required elements:
a) Severance of title to land held in common ownership
b) An existing, apparent, and continuous use of one parcel for the benefit of another at the time of severance and
c) Reasonable necessity for that use 
d) Van Sandt v. Royster (Supreme Court of Kansas, 1938) – 
(1) PH: An appurtenant easement existed in the said lateral sewer as to all three of the properties involved in the controversy 
(2) H/J: Affirmed, implied easement by “prior existing use” 
(3) R (APP): Existing, apparent, and continuous 
(a) Existing/continuous – quasi-easement (pg. 674) – can’t have easement in own land, but easement that could arise when conveyed away
(b) Apparent – cannot be claimed that 𝝅 purchased without notice, careful and thorough inspection of the property made; (pg. 676) apparent – appearance and visibility are not synonymous and that the fact that the pipe, sewer, or drain may be hidden underground does not negative its character as an apparent condition, at least where the appliances connected with wand leading to it are obvious
(i) Also possibility apparent by inquiry
(4) R (APP): “Reasonable necessity” uncomfortable/burden for neighbor
e) RULE (pg. 677), Three Elements: (1) Severance of title to land held in common ownership, (2) an existing, apparent, and continuous use of one parcel for the benefit of another at the time of severance, and (3) reasonable necessity for that use   
f) Alternatives for suit here: Trespass, nuisance; problem here, asking for injunction of sewer line which would have been really expensive (apparent/reasonable necessary enough, etc. ^)
g) Note: Could not have discovered easement in land title (unwritten, no record notice) – means may need to inquire about, records may not protect from prior use/adverse possession/etc. 
5. (3) Easement by Necessity (landlocked – no legal right to access one’s property from a public road); two elements:
a) Severance of title to land held in common ownership and
b) Necessity for the easement at the time of severance
c) Berge v. State of Vermont (Supreme Court of Vermont, 2006) – 
(1) F: Plot (upon being subdivided) no longer accessible by gravel road (gated off by the state), accessible by water and owns boat but does not use the boat to access the property
(2) 𝝅: Easement by necessity (different from easement by prior use), created by original parceling out (conveyance) of property 
(a) Prior owner should have created an easement but presumably forgot
(3) RULE (pg. 683), Two elements: (1) Severance of title to land held in common ownership, (2) necessity for the easement at the time of severance (strict necessity – often meaning landlocked)
(a) Standard created: “reasonable, practical access(?)”
(4) I: Is the access that the owner had before strictly necessary?
(5) PH: 𝝅’s claim defeated solely by virtue of the fact that he could reach the property by water (i.e. rule that if have water access don’t have strict necessity)
(6) H: Lower court erred, necessity broader than strict necessity standard utilized by that lower court (obtained appurtenant, implied easement by necessity) 
(a) R1: Case law has long made practical access to a public road the linchpin of the easement-by-necessity doctrine
(b) R2: (Counter to argue that rule at time of conveyance) we should not freeze the common law in time, holding that for some landowners water access is sufficient and for others it is not, or that some landowners can have electricity and others cannot (pg. 682)
(7) J: Reversed
(8) D: (Reiber) Countervailing policy interests have historically animated our reluctance to so easily grant easements by necessity, does not like bright-line rule by majority
(9) Notable fact(s): Allegedly principal residence
(10) Maintenance on the part of the easement holder (so 𝝅) not Vermont (though VT may want to make sure that wildlife friendly))
(11) Use of easement up to subservient landlord so long as doesn’t interfere with easement owner’s use (note g, pg. 685)
(a) Easement by necessity is determinable because only lasts as long as the necessity is continuous (note g, pg. 685) 
d) Different from prior use easements – higher standard of necessity… 
e) Easement by Necessities still require strict necessity (must be landlocked otherwise); also public purpose/policy idea that public benefits by having fewer landlocked parcels
6. (4) Prescriptive Easement (an easement acquired by similar conduct to AP); four required elements (varies, common approach):
a) Open and notorious
b) Adverse and hostile
c) Continuous and
d) For the statutory period
e) O’Dell v. Stegall (Supreme Court of Appeals of West Virginia, 2010) –
(1) PH: 𝝅 had acquired a prescriptive easement to use a gravel land
	→ Can’t be easement by necessity because has other means of access
(2) 𝝅: Does not know who owns the land beneath the gravel land but insists that he has a prescriptive easement to use the lane as an additional access to his property
(3) Δ: 𝝅 does not have a prescriptive easement and assert that 𝝅’s use will cause wear and tear to the gravel land which the defendants are contractually obligated to repair
(4) RULE, A person claiming a prescriptive easement must prove each of the following elements: (1) Adverse use of another’s land, (2) that the adverse use was continuous and uninterrupted for at least 10 years, (3) that the adverse use was actually known to the owner of the land or so open, notorious, and visible that a reasonable owner of the land would have noticed the use and (4) the reasonably identified starting point, ending point, line, and width of the land that was adversely used and the manner or purpose for which the land was adversely used
(5) I: Was the use adverse? (Per tacking, 𝝅 establishes statutory continuity)
(a) Δ: Wasn’t adverse because used with permission (defeats adversity)
(b) 𝝅: Asks for presumption of adversity if other elements met
(i) State (H): Presumed permission
(6) H: 𝝅 wholly failed to establish that he had a prescriptive easement
(a) R: Public policy to promote neighborliness
(7) J: Reversed
f) Common approach (note b, pg. 691), elements: (1) Open and notorious, (2) adverse and hostile, (3) continuous, (4) for the statutory period 
→ States split between presumption with other elements (𝝅’s argument, defeated) v. presumption of permission per public policy of neighborliness (court’s H here)
7. (5) Easement by Estoppel (“irrevocable license”), three required elements:
a) A landowner allows another to use his land thus creating a license
b) The licensee relies in good faith on the license, usually by making physical improvements or by incurring significant costs and
c) The licensor knows or reasonably should expect such reliance will occur 
d) Kienzle v. Myers (Court of Appeals of Ohio, 2006) – 
(1) F: Oral agreement between initial parties (but SOF requirement) – not a typical kind of easement because not in writing 
(a) Prescriptive easement? No, not adverse and hostile (friendly, neighborliness)
(2) COA: Seeking quiet title and damages
(3) Counterclaim: Easement 
(4) H: Easement by estoppel – where an owner misleads or causes another in any way to change his or her position to that party’s prejudice, the owner is estopped from denying the existence of an easement (pg. 696)
(a) License – revocable, gives someone permission to use property (not here, if revocable then would not be in court)
(b) Easement by estoppel – the irrevocable license(?)
(5) R: Schmiehausen (pg. 695); relevant factors – spent money, lead to believe granting permission and permission not going to be revoked in the future ((1) reasonable reliance and (2) expenditure of money)
(a) Costs to successor of original grantor: Costs seemingly intangible if buried deep beneath the ground (“psychic costs”) absent more information regarding costs/effects
(i) Consider equities – substantial costs to reroute sewers and no current costs to current arrangement
(b) Estoppel = an equitable doctrine, costs not worth…
e) Note Holbrook v. Taylor (note c, pg. 698) – revocable license ripened into irrevocable
E. Interpreting Easements – conflicts may arise between the easement holder and the owner of the servient land about the manner, frequency, and use – these may change over time as technology evolves
1. Marcus Cable Associates, L.P. v. Krohn (Supreme Court of Texas, 2002) – 
a) Interpreting easements (last section creating easements)
b) F: Looking to install a cable line by use of “electric transmission” easement (easement created in 1929, prior to broad/modern perceptions of tv) – minimal burden perhaps besides stringing
c) Δ: Easement only for “electric transmission,” want narrow interpretation
d) 𝝅: Wants broad interpretation
e) Rule: (Pg. 701) Common law flexibility in determining an easement holder’s rights in the manner, frequency, and intensity of an easement’s use may change over time to accommodate technological development (Restatement – public policy idea not to freeze easements in time, i.e. inability to foresee development of cable tv)
f) H: An express easement encompasses only those technological developments that further the particular purpose for which the easement was granted (can’t string tv cables, favors property rights), interprets easement narrowly (using contract construction/interpretation (pg. 701, 702))
(1) Balancing technological change with property rights
g) Implications: No condemnation rights (unlike utilities probably have) so will need to either create a new agreement with the Δ Krohns or more likely go around them 
2. Note Henley v. Continental Cablevision of St. Louis County, Inc. – similar and holds in favor of cable company but not inconsistent because “for telephone and electric light purposes” 
3. Notes, pg. 706-707 (see)
a) Note d: Intensifying a Permitted Use, probably yes (“to accommodate the normal development of the dominant estate,” but unlike what is “normal development” and what is “overburdening servient estate”)
b) Note e: Relocating an Easement, traditionally not without permission of the dominant estate but Restatement says should be able to move as long as functionally no cost to the dominant estate (because would essentially give dominant estate holder power to hold up development on servient estate so as long as can move without frustrating, should be able to); varies by jurisdiction, many have not addressed so Restatement could be persuasive
c) Note f: Using an Easement to Benefit Other Land, traditionally only to benefit the dominant land so can’t use to benefit later purchased land but – 
(1) Note Brown v. Voss, effectively no changes to nature of use so awarded $1 in nominal damages (because really no damages, how to get around traditional common law)
F. Terminating Easements 
1. Abandonment – requires non-use of the easement and words or conduct manifesting an intention to relinquish it
2. Prescription
3. Condemnation – condemnation of the servient land terminates the easement, in this even the easement holder is entitled to just compensation
4. Estoppel – the easement ends if the servient owner substantially changes his position in reasonable reliance on the holder’s statement that the easement will not be used in the future
5. Merger – if one person obtains title to both the easement and the servient land, then the easement terminates under the doctrine of merger
6. Misuse – in some jurisdictions, if the holder misuses the easement, it may be ended through forfeiture 
7. Release - the easement holder may release the easement to the servient owner by executing and delivering a writing that complies with the statute of frauds
8. Preseault v. United States (United States Court of Appeals, Federal Circuit, 1996) – 
a) Note: In Federal Circuit but uses VT law because in VT 
b) F: Old railroad easement through property (likely created through condemnation)
c) I1: Fee simple or easement?
(1) H1: Interpreting VT case law, an easement (though other courts may hold fee simple) 
(2) R: Railroads under VT case law only got what they needed to run rails
d) I2: If easements, were the terms of the easements limited to use for railroad purposes or did they include future use as public recreational trails?
(1) H2: Was subject, are sufficiently broad in their scope so that the use of the easements for a public recreational trail is not a violation of the 𝝅’s rights as owners of the underlying fee estate
(2) R: Pg. 710 – commercial enterprise using the easement in its business (commercial v. public) – narrow interpretation alike Marcus Cable (unlike Chevy Chase Land Co., note c, pg. 713)
e) I3: Even if broad enough to encompass recreational trails, had those easements terminated prior to the alleged taking so that the property owners at that time held fee simples unencumbered by the easements?
(1) RULE: Non-use not enough to show abandoned, need also intent manifested by declaration or doing something inconsistent with the purposes
(2) H3: But (R) removing the rails enough abandonment (Y, abandoned)
f) H: Gov’t taking 
g) Aftermath: Compensated $1.4M – don’t get right to stop Rails to Trails but make harder with “takings”
G. Negative Easements – allows the dominant owner to prevent the servient owner from performing an act on the servient land; traditionally disfavored for fear would interfere with productive land use; modern restrictions usually take the form of real covenants or equitable servitudes and may encourage land use
1. Conservation easement – the most common negative easement, restricts development and use of the servient land in order to preserve open space, farmland, historic sites, or wild and undeveloped land; the servient landowner usually conveys the easement to a land trust or other conservation group and may continue to use the land as permitted by the easement, after the conveyance, the land may be used for non-developmental purposes; amendments/termination of such an easement often not permitted (re Bjork v. Draper)
III. Land Use Restrictions
A. Traditional Approach
1. Real Covenants (“covenant running at law”) – nonpossessory property right (not subject to RAP); allowed the benefit and burdens of a restriction to “run with the land” to successive owners, but involved a complex set of requirements that curtailed its use; a promise concerning the use of the land that benefits and burdens both the original parties to the promise and their successors; two sides:	
a) Burden – the duty to perform the promise; six elements must be proven for the burden of the promise to bind the promisor’s successors 
(1) Compliance with the Statute of Frauds – the covenant must be contained in a document that satisfies the SOF
(2) Intent to Bind Successors – the original parties must intend to bind their successors. The needed intent is usually found in the express language of the document, but it may also be inferred from circumstances
(3) “Touch and Concern” – the covenant must “touch and concern” the land, it must relate to the enjoyment, occupation, or use of the property; generally, a covenant that restricts the use of the land will satisfy this requirement; more difficult when a monetary obligation – modern courts agree that monetary covenants which are closely tied to the occupancy of the land (e.g. a tenant’s obligation to pay rent or an owner’s obligation to pay dues to a homeowners association)
(4) Notice – the successor must have notice of the covenant, satisfied by (1) actual notice, (2) record notice,  or (3) inquiry notice
(5) Horizontal Privity – concerns the relationship between the original parties to the promise; split of authority in the US on which relationships satisfy this requirement:
(a) Mutual Interests – in most states met where the original parties have mutual simultaneous interests in the affected land (e.g. landlord and tenant, cotenants, or owners of the dominant and servient lands for an easement)
(b) Successive Interests – almost all states this is satisfied by a grantor-grantee relationship between the original parties so that they have successive interests in the affected land
(c) No Requirement – an increasing number of states have abandoned the requirement (the modern trend)
(6) Vertical Privity – concerns the relationship between the original party to the promise and his successor, test: Vertical privity exists only if the successor receives the entire estate that the original party had 
b) Benefit – the right to enforce the promise; only four of those elements required for the benefit to run to the promisee’s successors (no notice or horizontal privity required)
Horizontal and Vertical Privity
Burden Side
Original Promisor
Vertical Privity 
relationship between original promisor and successor
Successor
Benefit Side
Original Promisee
Vertical Privity 
relationship between original promisor and successor
Successor
Horizontal Privity 
relationship between original parties

(1) Compliance with the Statute of Frauds ^
(2) Intent to Bind Successors ^
(3) “Touch and Concern” ^
(4) Vertical Privity ^
c) Remedy: Money damages
d) Deep Water Brewing, LLC v. Fairway Resources, Ltd. (Court of Appeals of Washington, 2009) – 
(1) F: Development Co. amendment raising height restriction by 10 feet(?)
(2) I: Whether the successors to those owners can enforce the restriction as a real covenant, i.e. did the benefit of the covenant run to the successors of the original promises?
(3) PH: Awarded restaurant owner damages in amount of $245K and attorney fees
(4) Δ: No running covenant, original agreement not binding/enforceable
(5) 𝝅: Running covenant (want enforced, original agreement binding because intent), seeking injunction (easier to prove, don’t have to prove privity) and money damages
(a) “Running” – binding to remote successors 
(6) H: Restaurant owner was entitled to enforce the height restriction covenant as one that runs with the land (J: Affirmed) – is a running covenant, is intent to bind successors, enforceable/binding
(7) R: Touch and concern implicates intent to bind successors (if can’t show intent but can show others, can imply/presume intent) (pg. 723)
(a) Couldn’t record (legal descriptions messed up)
→ Both intent and notice blurry/unclear
(b) Vertical and Horizontal Privity (H4/H5) – no horizontal privity between neighboring landowners but right of way (easement) in addition to negative right/covenant to favor 𝝅 (court unclear about)
(i) Neighboring lot owners have difficulty enforcing these agreements (no horizontal privity) unless other property interests (as here)
→ Horizontal privity could have been a problem but wasn’t because right of way (other property interest) (focus on for this case (Blumm)); Vertical could have been a problem but court assumes
2. Equitable Servitudes – a similar device evolved in equity courts with less stringent requirements (than real covenants); also a promise concerning the use of land that benefits and burdens the original parties to the promise and their successors; required elements:
a) Burden (no horizontal or vertical privity required)
(1) Compliance with the Statute of Frauds (or a common plan)
(2) Intent to Bind Successors
(3) “Touch and Concern”
(4) Notice
b) Benefit (no notice, horizontal, or vertical privity required)
(1) Compliance with the Statute of Frauds (or a common plan)
(2) Intent to Bind Successors
(3) “Touch and Concern”
c) Tulk v. Moxhay (Court of Chancery, 1848) – 
(1) Anecdote for injunctive relief 
(2) Case aimed at simplifying the law and did to a certain extent
(3) F: Leicester Square conveyed to Elms then to Δ Moxhay – (agreement language, pg. 726) must keep and maintain ground/square garden, make repairs (affirmative rights), can’t build (negative), distribute keys to access the square (looks like an easement)
(a) Not recorded but Δ concedes that was aware/had notice of, manifested intent to build anyway (𝝅 still in town so knows of Δ;s intent to build) 
(b) Economically conferred benefit on all neighboring lots(?)
(4) PH: 𝝅 sues Δ, says runs (affirmative, negative, and easement) (seeking enforcement/injunction not money damages – why equitable servitude), lower court granted injunction for 𝝅 because (R)...  
(a) Chancery Courts grant equitable relief (in America have mostly combined law/equity courts but not entirely)
(5) H: Going to allow enforcement of “equitable servitude” to not require privity as long as only suing for injunctive relief (if for damages, covenants and must show privity)
(a) Don’t need to show privity because unfair therefore enforceable – creating(?) “equitable servitude”
(6) R: Heavily discounted price (was not giving development rights); Not fair to allow them to pay less, ignore the negative rights, and make a profit off of; Notice not concerning; would clearly touch and concern – increase value to Δ and other surrounding properties 
3. Real Covenant v. Equitable Servitude – the difference lies in the available remedy, the remedy for breach of a real covenant is money damages, while the remedy for breach of an equitable servitude is enforced by an injunction; also standard equitable defenses are available against an equitable servitude claim (and not a real covenant claim)
4. Most important question enforcement not creation of each
B. Restatement Approach – combines the real covenant and equitable servitude into one doctrine: Covenant that runs at law; under this approach a covenant that runs at law is a type of servitude, arises when:
1. (1) The owner of the property to be burdened intends to create a servitude
2. (2) He enters into a contract or conveyance to this effect that satisfies the SOF and
3. (3) The servitude is not arbitrary, unconstitutional, unconscionable, nor violative of certain public policies (e.g. it cannot unreasonably restrain alienation)
4. Abandons the requirements of touch and concern and horizontal privity; provides that vertical privity is never required for a negative covenant and is required for an affirmative covenant only in certain situations; notice to successors is not required to create a valid sercite but lack of notice is a defense to enforcement 
C. Common Interest Communities – a planned residential development (1) where all properties are subject to comprehensive private land use restrictions (CC&Rs) and (2) which is regulated by a homeowners association; typically created by a written instrument called a declaration, usually having four basic parts:
1. Homeowners Association – establishes the association that will administer the CIC, specifies the association’s powers, and provides for an elected board of directors or similar group
2. CC&Rs – imposes CC&Rs or similar restrictions on all land within the CIC. These restrictions may be enforced as real covenants or equitable servitudes 
3. Assessments – requires all unit owners to pay monetary assessments which finance the operation of the association
4. Ownership Rights – generally provides that each unit owner holds fee simple absolute in his particular unit, an undivided interest in common area of the CIC (e.g. a swimming pool, tennis courts, and meeting rooms), and a membership interest in the association; alternatively, title to the common area may be held by the association on behalf of the unit owners
5. Enforcing Restrictions – may be enforced as real covenants or equitable servitudes; three defenses to enforcement: (1) unreasonableness, (2) abandonment, (3) changed conditions
a) Like an easement, a restriction may also be terminated by (1) condemnation, (2) estoppel, (3) merger, (4) prescription, or (5) release
b) Where equitable relief sought, defenses of laches and unclean hands are available
c) Nahrstedt v. Lakeside Village Condominium Association, Inc. (Supreme Court of California, 1994) – 
(1) Says didn’t know of, notice? Provision contained within the CC&R so constructive notice 
(2) Often tension between individual rights and the community in these cases 
(3) COA: Violation of right of privacy, damages for IIED, declaration of unreasonable restriction as to her cats (part of CA Civil Code, scope of review – restrictions enforceable unless unreasonable)
(4) I: Really a Q of what is unreasonable 
(5) H: Not an unreasonable restriction
(6) RULE: Two categories of use restrictions: (1) use restrictions set forth in the declaration of master deed of the condominium project itself and (2) rules promulgated by the governing board of the condominium owners association or the board’s interpretation of a rule
(a) Category #1 should not be evaluated under a “reasonableness” standard
(b) Category #2 should be subject to a “reasonableness” test so as to “somewhat fetter the discretion of the board of directors”
(c) Then, is there any rational basis for a no cats restriction (objective, not subjective/circumstantial – imagine flood of litigation if circumstantial to her cats)
→ Also presumption in favor of CC&R/HOA; 𝝅/complainant must show that the harm caused by the restriction is so disproportionate to the benefit product by its enforcement that the restriction ought not be enforced (Nahrstedt test); when a use restriction bears no relationship to the land it burdens, or violates a fundamental policy inuring to the public at large the resulting harm will always be disproportionate to any benefit (R.2d test) (pg. 735)
(7) R: (As matter of public policy) Reliance on CC&Rs protected (homeowners supposedly know of) and HOA fees would go up if a lot of litigation
(8) J: Reverse appellate court
(9) Also (not noted in case but based on upcoming cases) non-enforcement could be interpreted as abandonment
(10) D: (Arabian) Believes every person deserves right to refuge in their pets; using M’s analysis, very difficult to imagine any restriction that would not be upheld
d) Aftermath: California legislature partially overturned the decision, enacting a statute providing that each owner of a unit in a common interest (CIC) may keep at least one pet regardless of any contrary CC&R provision & defined pet (pg. 741)
e) Fink v. Miller (Court of Appeals of Utah, 1995) – 
(1) Another means of non-enforcement of servitudes: Abandonment
(2) F: 23 houses (of 29?), a substantial number of the total houses in the subdivision, not conforming with the restrictive covenant for wood shingles
(3) RULE: Property owners may lose [right to enforce restrictions through equitable relief] if the specific covenant they seek to enforced has been abandoned thereby rendering the covenant unenforceable 
(a) Test to determine abandonment: Requires party opposing enforcement to prove that existing “violations are so great as to lead the mind of the average [person] to reasonably conclude that the restriction in question has been abandoned.” Test is met when the average person, upon inspection of a subdivision and knowing of a certain restriction, will readily observe sufficient violations so that he or she will logically infer that the property owners neither adhere to nor enforce the restriction 
(i) Factors considered by court, First: Number, nature, and severity of the then existing violations; then: Any prior acts of enforcement of the restriction and whether it is still possible to realize to a substantial degree the benefits intended through the covenant 
(b) Note (not in case): Under Nahrstedt probably enforceable
(4) Rationale for Abandonment: Intent and non-use, lead people to believe that not taken seriously
(5) H: Restriction has been abandoned and is unenforceable
(6) R: Violations (23 houses) of restrictive covenant are sufficient widespread to be considered abandoned
(a) Also whole purpose aesthetic, not being achieved
(b) Also (noted by editors) a safety issue
f) Shelley v. Kraemer (1948) – 
(1) F: Consolidated two cases (Missouri and Michigan cases), race restriction on the property – saying “people of the Negro or Mongolian Race” cannot reside (v. own) there, presumably about occupancy not ownership (could have AA LL but not tenant)
(a) Racial covenant imposed by neighbors; Shelleys buy property but have yet to move in (which would be in violation of the covenant)
(b) Supposed Purpose: To prevent a decrease in property value (though statistical evidence against this contention) 
(2) COA: Equal Protection Clause of the Constitution per 14A, applies to state action meaning applies to gov’t (does not apply to private parties; only provision applied to private individuals is the ban against slavery (15A))
(3) I: Consideration under 14A of whether “agreements secured only by judicial enforcement by state courts of the restrictive terms of the agreements” constitution “state action” sufficient to implicate the 14A?
(a) But restrictive agreements standing alone cannot be regarded as a violation of EPC/14A (requires state action but ^)
(4) H: Y, state action/actor for purposes of the Constitution
(5) J: Reversed
g) Vernon Township Volunteer Fire Department, Inc. v. Connor (Supreme Court of Pennsylvania, 2004) – (see book for notes, called on)
(1) F: Restriction on the sale of alcohol, firehouse to build a “truck room” and “social hall” 
(2) J: Reverse
(3) Note El Di, Inc. (note a), Restatement consideration of bargaining as a factor (note d; argues in favor of the D), note e offers an alternative remedy (suggesting something alike a private condemnation)
6. Governing the Development – the powers of a homeowners association are exercised by an elected board of directors; most courts use a standard of reasonableness in review board decisions; some courts apply the more deferential business judgment rule; the typical CIC declaration provides that the association will (exercised by a board of directors elected by the owners):
a) Maintain the common area of the CIC
b) Enforce the CC&Rs
c) Adopt and enforce rules to supplement the CC&Rs
d) Collect assessments from the unit owners and
e) Take such other actions as are necessary to administer the CIC
f) Business Judgment Rule – where courts reason a homeowners association is akin to a corporation; the association is not liable if the board made the decision in good faith and rationally believed that it was appropriate
g) Reasonableness Standard (Restatement) – requires an association to “act reasonably in the exercise of its discretionary powers” (most courts) 
h) Schaefer v. Eastman Community Association (Supreme Court of New Hampshire, 2003) – 
(1) F: Community decides to shut down community’s downhill ski slope because few were using; certain owners (𝝅s) offended and bring suit challenging ECA’s (the relevant HOA) authority to do so
(2) 𝝅: Advertises downhill skiing (though seemingly no CC&R promising downhill skiing), 𝝅s say they relied on existence of downhill skiing in decision to purchases/rent home
(3) I1: CC&R protecting existence of downhill skiing?
(4) I2: Whether association’s action was within its authority?
(5) H: Decision to close was within the board’s authority 
(6) RULE: So long as ECA’s action does not contravene either an express provision of the declaration or a right reasonably inferable therefrom, it will be found valid, within the scope of the board’s authority (reasonableness test)
(7) APP/R: Action does not contravene an express provision of the declaration nor is it a decision reversed to the members
(a) R: Considers charter to be a constitution (HOA a quasi private gov’t)
i) Foundation Valley Chateau Blanc Homeowner’s Association v. Department of Veterans Affairs (Court of Appeal of California, 1998) – 
(1) Same JD as Nahrstedt, akin to CC&R in Nahrstedt (under that would seemingly favor HOA, interesting because appellate division and should be bound by Supreme Court ruling in Nahrstedt)
(2) F: HOA impeding into tenant’s personal life, arguing way he keeps his house against their CC&Rs
(a) Lang. of CC&R: Must maintain interior of his unit (pg. 763) 
(3) H: Unreasonable restriction (PH: Held by jury in lower court, judge follows Nahrstedt and favors HOA) – court sides with jury
(4) R: Going to far, too much detail (see case notes in book)
(5) J: Reversed
→ Almost like the M adopts Nahrstedt’s D opinion (Arabian)
IV. Private Nuisance – a non-trespassory invasion of another’s interest in the private use and enjoyment of land (most nuisances) (v. public nuisance – an improper interference with a right common to the public); five required elements:
A. (1) Intentional – the defendant’s conduct is intentional if he acts for the purpose of causing the harm or he knows that the harm is resulting or is substantially certain to result from his conduct
B. (2) Non-Trespassory – the interference must not involve any physical entry onto the land of another (e.g. noise, vibration, light, and odors are all considered non-trespassory invasions)
C. (3) Unreasonable (jurisdictions vary)
1. Gravity of the Harm Test – the defendant’s conduct is unreasonable if it causes substantial harm regardless of the social utility of the conduct (some states)
2. Restatement Standard – conduct is unreasonable if the gravity of the harm outweighs the utility of the conduct (many states)
3. Multi-factor Tests – falls somewhere between these two approaches (used by a number of states)
D. (4) Substantial Interference – there must be a “real and appreciable invasion of the plaintiff’s interests”
E. (5) Use and Enjoyment of Land – the defendant’s conduct must interfere with the use and enjoyment of the land (e.g. causing physical damage to the property or personal injury to occupants)
F. Remedies for private nuisance – the traditional remedy for a nuisance was an injunction; today courts usually balance the equities to determine if the appropriate remedy is an injunction or damages
G. Boomer v. Atlantic Cement Co., Inc. (Court of Appeals of New York, 1970) – 
1. F: Cement plant affecting neighboring junkyard (P alleging nuisance (COA))
2. I: Whether the court should resolve the litigation between the parties now before it as equitably as seems possible or whether seeking promotion of the general public welfare it should channel private litigation into broad public objectives 
a) Broad reaching implications (to public, public policy) in private cases (as seen in Thornton v. Hay) – not going to do in this case, focus on private case (not public policy?)
b) Really reviewing temp damages and rejected injunction and/or permanent damages/settlement ideal 
3. PH: D pay total permanent damages to all Ps, found at $185,000 (“perm. damages” and could settle, didn’t order payment – to prevent continuous suits (see sub bullet))
a) Trial court (court of Special Term?) granted temporary money damages but denied the injunction (sought remedy) – (R) not going to prevent them from doing but comped for damages already endured, problem: May continue filing lawsuits for continuous/repeated harms overtime (similar concern/issue in Thornton v. Hay)
b) Effectively award $185K of damages if don’t want to be enjoined (profitable company unlike coal co. in Versailles Borough)
4. H: Dismisses claim of injunctive relief (permanent damages, company could buy its way out)
5. R: Gravity of the harm suffered the Ps not more valuable than shutting down cement company(?), going to grant damages  
a) Utility outweighs the gravity of the harm (RULE – balancing test; v. Restatement approach (see CB))
(1) R.2d 826(b) – just because no injunction, shouldn’t mean no recovery of money damages
6. D: (Jasen) Prior rule that if nuisance causes substantial (anything over $100, low threshold) damages then injunctive relief (but M changes here – need unreasonable damage(s) (new standard), utility/gravity) – dissenter dislikes new standard (essentially licensing a wrong, polluting)
a) Says creating “pollution servitude,” would prefer to put an injunction to a time limit and give time to find solution (M says doesn’t believe possibility, cement plants all over the country – courts only as wise as what’s before them, may have been incentive/disincentive)
(1) Considers the general public, non-parties to the suit (Foresaw aftermath: Many Ps after freeriding off of this ruling to collect for damages)
b) Ruling before the CAA but CAA doesn’t award anyone any damages, instead requires plants to install certain things to reduce air pollution down to a tolerable level (no damages to anybody, still role for CL remedies but courts consider compliance with permit defense to damages (though in many ways flawed because permitted use level, inconsistent with Boomer result saying even if utility outweighs harm some damages should be allowed/awarded))
→ Plant subjected to damages (here), regulations (CAA), and settlements (per aftermath); later realized could sell cement dust to be used as fertilizer (found a productive use for)
→ Alike Versailles no injunction (sides with utility of the operation over gravity of the harm, but both apply same test(?)), but here granted payment of damages unlike in Versailles which actually award legal costs as paid by Ps (so quite the opposite implication)
7. Note b (SC ruling consistent with this case; but many following)
H. Thomsen v. Greve (Court of Appeals of Nebraska, 1996) – 
1. F: Dispute between neighbors regarding wood burning stove smoke (used to be friends, went sour over dispute of boundary lines, raising rabbits) – become intolerable for the neighbors, illness, unable to sleep, had to leave house to avoid, prevented get togethers, dryer smelled of smoke (numerous negative effects)
a) Best Available Technologies/Practices (BAT) supposedly being employed (Δs)
b) Nuisance by smell case, maybe some background health issues 
c) Seeking damages and injunction of stove operation
2. RULE: Must show substantial and unreasonable damage; “balancing the equities”
a) Utility of the conduct factors (pg. 776) (consider both utility to the individual and the community, but here only individualized utility)
b) Gravity of the harm factors (pg. 776)
3. PH: Nuisance, no injunction (may continue use) but required raise chimney by 3 ft and burn only clean wood (historically raising smokestack height ineffective for most air pollutants, but here smell not pollution so arguably different)
4. H: Weigh in favor of the Ps, meaning gravity of the harm greater than the utility – award damages and injunction (lower court did not/would not award damages(?))
5. R: Shouldn’t have to close windows; not eggshell skull rule, residents wanting to breath fresh air in their own home
a) D’s have alternative which is to use the house’s electric heat (utility in being “off the grid”/not burning “fossil fuels” not greater than gravity of the harm) – part of the balancing is can you avoid the harm (and below)
b) Gravity of the harm significant because numerous people (chairman of the village board, police chief – local officials (experts local/minimal, smaller scale suit)) visited and confirmed smell; interfering with primary residence
6. Nuisance examples (pg. 779, note b): Concerts, radiation, windmill 
→ Nuisance predominantly air pollution cases (here smell, some air/health)
I. Moral nuisances (declared by statute, “nuisances per se” not nuisance in fact (CL)) – i.e. saloons, brothels; nuisance protects the average person of ordinary sensibilities (not egg shell skull, sensitive – CAA aims to protect those people but not nuisance law)
J. Versailles Borough v. McKeesport Coal & Coke Co. (1935) – 
1. F: Coal gob in mining practices in PA, catches fire, neighbors and Versailles Borough (municipality) (𝝅s) allege nuisance per burning heat causing various health problems and aesthetic damage to property (COA)    
a) Background: No/minimal earnings, likely lobbied reopening by state/city for employment 
b) Public nuisance (for city?), private nuisance for landowners
2. RULE: Non-trespassory (line between trespass and nuisance, blurred by OR in Martin) invasion, intentional (know/should know, small bar), unreasonable (see bar to recovery), substantial interference (another small bar) in the use and enjoyment of the land (see case/CB)
a) “Unreasonable” – not a simple calculation, contextual, complicated, costly (stakes can be very high), and not able to be determined in advance
3. H: No nuisance, more of an aesthetic annoyance (discounts health effects)
4. RULE: Employes balancing test weighing utility of the conduct (here judge sides with utility of the conduct/harm) with gravity of the harm 
a) Judge maintains probable/possible nuisance in favor of the benefit to the community 
5. R: “Without smoke, Pittsburgh would remain a very pretty village,” need jobs (year 1935, Depression and trying to put people back in work)
a) Health concern: Expert witnesses provided by both sides (judge believes D’s, likely had more access to costly experts), Ps really only offered own testimony, none of their own doctors, municipality didn’t offer gov’t health official     
b) Injunction against coal company would be far more detrimental to the community – loss of jobs, gob piles industry standard so may be injurious to all of PA/beyond (positive externalities) 
→ May be alternative to shutting down per injunction (i.e. moving the gob piles – industry would have to scramble to find solution/alternative but could, doesn’t consider/give opportunity)
6. J: “Dismissed with costs” (meaning Ps have to pay coal company’s legal fees/costs (fee shifting common law) which could be high with expert witnesses), essentially saying doesn’t want to see anymore of these types of cases (often prevents frivolous suits)
7. Notable points by judge:  
a) “Natural use of the land” – natural as in well-suited, Pitt/PA has a lot of coal and natural that would use in that way
b) Came to the nuisance (defense valuable to nuisance defendants)
c) No way of avoiding harm (debateable, doesn’t give a chance)
d) High benefit, low burden 
→ Cumulatively point to no nuisance
8. Private Ps can allege public nuisance but standing hurdle, must allege “injury different in kind” from the rest of the public; didn’t have here because city joined the case
K. Martin v. Reynolds Metals Co. (Supreme Court of Oregon, 1959) – 
1. F: Cattle on neighboring ranch poisoned by aluminum (not visible to the human eye thought to produce “clean jobs”) from aluminum plant, no longer able to ranch 
a) SOLs: Nuisance 2Y, trespass 6Y
b) COA: Trespass based on particles crossing onto land; a situation in which may allege both trespass and nuisance – preference for nuisance because doesn’t require showing of injury, may request damages in addition to injunction, considered common law crime (v. civil claim)
2. I: Whether invasion by invisible particulates is trespassory? If no, numerous defenses
3. H: Trespass, immaterial whether nuisance; direct invasion (v. indirect) so unnecessary to decide whether distinction(?) recognized in this state (pg. 9 of HO#7)
4. R: Ray of light, atomic particles may constitute a trespass – change because of innovations in science (discovery of the atom, E= mc2 (mass = energy, changes understanding of things))
→ How law evolved in mid 20th century in atomic age – pathbreaking decision, legacy, SC rejects this decision
→ Nuisance v. Trespass case – exclusive possession regarded for highly than use (nuisance)
L. Mark v. Oregon (Court of Appeals of Oregon, 1999) – 
1. COA: Alleging public (must allege greater injury(?)) and private nuisance against the state, seeking injunctive relief
2. Court of Nudity: Not illegal unless to arouse somebody
a) Note: You can have a legal activity and still have a nuisance, i.e. farming
3. But didn’t they “come to the nuisance” – didn’t know of nudity (not like hypo bakery, potential defense)
4. H: Nuisance in that state allowing – injunction for policing of area and buffer to prevent Ps from seeing acts (avoid harm by fixing/moving so not so evident)
5. Went back to court to remove “immoral” nuisance
6. Note: Amphitheaters v. Portland Meadows – light from night racetrack harming neighboring drive-in theater, court held no nuisance because light is natural and drive-in ultra-sensitive business (only protect average person of ordinary sensibilities, no egg shell skull)
7. Note 1 (immoral nuisances), note 2 public nuisance higher standard to preserve that intended for public officials so only those who suffer special injury may use (though Exxon-Valdez could not allege public nuisance, rejected, could still allege public nuisance)
→ Clearest case for stopping alleged nuisance is trespass case; nuisance cases hard to predict, difficult for Ps because have to prove substantially and unreasonably interfering (not easy, expensive and takes time), nuisance law quite unsatisfactory in resolving completely land uses quickly and fairly also expensive; antidote to nuisance is zoning and environmental regulation (next two sections (after beaches)), both build upon and try to overcome problems with zoning(?) 
V. Private Land Use
A. Usufructuary rights – non-possessory use rights (i.e. easements = not possessory, right to use land for that purpose and only that purpose)
1. Provided zoning-like (zoning = 20th century idea) rights for centuries
B. Balancing between productive use of land and forfeiture of right to exclude – mostly consensual arrangements, these non-consensual (cases in readings) exceptional
C. Three areas dealing with balance problem:
1. Easements
2. Land Use Restrictions
3. Nuisance Law – the law of neighbors (v. law of trespassers)
D. Easements
1. Special terminology: (pg. 667)
a) Dominant estate – land benefited by the easement
b) Servient tenement/land – land where easement located
c) Appurtenant easements (connected land) v. in gross easements (not connected to the holder’s use of any particular land, personal to the owner) – to distinguish must know who benefits(?)
(1) Appurtenant – automatically transferred with sale (don’t have to worry about in gross)
(2) Easement in gross: i.e. Commercial easements, gravel/timber harvest easement that didn’t mentioned appurtenant dominant estate 
d) Affirmative v. negative easement (initially considered anti-developmental (against public policy) and limited in recognition; but increasingly recognized in last 30-40 years)
(1) Restatement attempting to simplify, law has become unnecessarily confusing
2. Express easements (most, written, 4 below unwritten)
a) Creating easements: (pg. 668)
(1) Express easement by grant
(2) Express easement by reservation 
b) For express, must satisfy SOF (pg. 668)
c) Note b, Easement or Profit (pg. 671); profit – a right to enter the land of another to remove minerals, gravel, timber, game, or other natural resources (broader than easement because right to go on land is easement plus right to take i.e. foxes)
3. Implied Easement for prior use
4. Easement by necessity 
5. Prescriptive easement
6. Easement by estoppel (or irrevocable license (if saying irrevocable, saying not a license because a license is revocable))
7. Note e, pg. 713: Other Methods of Termination
a) Condemnation
b) Estoppel
c) Merger
d) Misuse
e) Release
E. Negative Easements – an easement that entitles the dominant owner to prevent the servient owner from performing an act on the servient land
1. Note Petersen v. Friedman (pg. 715) – broadening common law (fewer limits on negative easements) as value seen in private restrictions as may encourage productive land use 
2. Note Bjork v. Draper (pg. 715) – interpreted conservation easement narrowly to prevent amendment (wouldn’t be consistent)
a) Conservation easements challenged because long-lived, alike creation of perpetuity, a negative right that burdens estate that no doubt in fee (so controversial, criticism of)
F. Easement, elements: (1) Intent, (2) notice
G. Real Covenants at Law – promises respecting the land to i.e. build/not build a billboard; elements: (1) Intent, (2) notice, (3) touch and concern, (4) privity (horizontal and vertical) 
1. Tied to the remedy that’s sought, here money damages (equitable servitude = injunctive relief)
2. Don’t know whether real covenant or equitable servitude unless know remedy sought (varies by jurisdiction)
3. Initially covenants believed to be anti-developmental (against public policy, traditional common law sometimes refused enforcement); value increasingly seen, being enforced
4. Elements, explained: (pg. 717)
a) (2) Intent [to bind successors] – “to my heirs and assigns,” etc. (not required, but sure thing if included); easy to show 
b) (4) Notice – record it 
c) (3) Touch and concern – land use restrictions almost always touch and concern land except purely monetary obligations
d) (5) Horizontal privity – looks at original parties to the agreement and evaluates their relationship to each other (English law, very limited to LL and tenants; American law, expanded to include nearly all grantors and grantees); note neighboring owners who agree to a restriction that do not have an interest in each other’s party apart from this agreement are not in a grantor-grantee relationship (just agreeing to be bound) and they don’t  have horizontal privity… 
(1) Mutual interests
(2) Successive interests
(3) No requirement 
e) (6) Vertical privity – not interpreted rigorously, if some type of successor have vertical privity (ran into in AP, tacking, differences between sublease and assignment)
5. Requirements to enforce covenants at all (pg. 718-719)
6. Restatement combines equitable servitudes and real covenants at law (ridding of privity(?), keeping touch and concern(?)
→ Don’t know whether real covenant at law or equitable servitude until know what being sought (i.e. damages or injunction) – if both, must prove both but injunction will be easier to win (don’t need to prove/show privity)
7. “Touch and concern” – economically important usually sufficient to establish 
8. Neighbors could have horizontal privity if another interest (i.e. another right of way easement) (already burdened, can burden some more) but usually don’t 
H. Common Interest Communities
1. Common Interest Communities (CICs) usually created by a declaration (a written instrument) containing: (1) Homeowners association, (2) CC&Rs, (3) assessments, (4) ownership rights
2. What are you buying into when entering/joining a CIC? – Looks like a tenancy in common (not joint or shared) or fee simple, common areas are held in a tenancy in common (TIC) i.e. exterior of the community may be owned by the CIC and/or i.e. by HOA 
3. How much deference do these HOAs receive? (theme of materials today)
4. Defenses to enforcement of CC&Rs (covenants...) – whether reasonable, abandoned, or conditions have changed sufficiently so that they shouldn’t be enforced
5. Hypo, Property (v. Constitutional) rationale for not enforcing: “Unreasonable” constraint on alienation, “touch and concern” for running of equitable servitudes
6. Rare case, few federal cases stretch state action (may be of use in some states), Constitution limits gov’ts not private institutions
a) But Fair Housing Act can reach private individuals – about fostering liberty not restraining 
7. Note: Western Land Co. v. Truskolaski – no abandonment where just a few violations; Travasos v. Stoma (no abandoned where not visible (re: No notice/not evident)
I. Nuisance
1. Nuisance v. Trespass (re Jacque v. Steenberg Homes, State v. Shack)
a) Trespass COA is alike strict liability (no showing of damage required) – protection exclusive possession
b) Nuisance – protecting use and enjoyment (must show damage and fault)
2. “Came to the nuisance” – almost suredly won’t get money relief
VI. Private and Public Rights in Beaches 
A. Borough of Neptune City v. Borough of Avon-By-The-Sea (New Jersey Supreme Court, 1972) – 
1. 𝝅: Discrimination
2. Δ: Shouldn’t have to provide clean-up/managerial services to non-residents without their paying
3. I: Whether an oceanfront municipality may [substantially] charge non-residents higher fees than residents for the us of its beach area?
a) Does public trust apply to the highland/dry sand?
4. Public trust doctrine idea: Sovereign (the public) has right to beaches because otherwise will become monopolized by business/private enterprise (saw this before in regard to Mono Lake in CA and public water rights)
5. R: Ancillary right to cross municipal dry sand to get to the publicly owned land 
6. H: Cannot [completely] discriminate in any respect between residents and non-residents. Can charge fees that reflect local property taxes but state approved (not municipality)
a) Purpose of the doctrine expanded to recreational activities
b) “Public trust doctrine should not be considered fixed or static but should be molded to…” essentially saying that public trust doctrine should be flexible 
B. Matthews v. Bay Head Improvement Ass’n (New Jersey Supreme Court, 1984) – 
1. “Matthews factors” (to move doctrine to not be just applied to municipally owned beaches, prior to some could interpret that only applicable to public/municipal beaches) – (1) location of dry sand area in relation to the foreshore, (2) extent and availability of publicly-owned upland sand area, (3) nature and extent of the public demand, and (4) usage of the upland sand land by the owner 
a) Balancing test aimed to reflect importance of public’s access to these publicly rights beach areas (factors to be weighed and considered in fixing the contours of the usage of the upper sand)
b) Also consideration of alternative(s), i.e. if public accessible beach next door; past use
2. Public’s right to non-publicly owned beaches: Contingent in NJ (v. Oregon) on these several factors but where importance, rights are usufructuary, nonpossessory interest right (alike easements)
C. Raleigh Avenue Beach Ass’n v. Atlantis Beach Club (Supreme Court of New Jersey, 2005) – 
1. Private beach club (not quasi-public like in Matthews, there some members of the beach could use the beach under certain circumstances)
2. I: Right of the public to use stretch of upland sand beach owned by respondent beach club and operated as a private club?
a) Do the Matthews factors suggest that the public trust doctrine applies? (if so then gives the public an easement of dry and wet sands [to recreate])
b) Easement broader (“a broad easement”) than access – includes recreation (i.e. sunbathing, beach volleyball); about access to the tidelands as well as use of the uplands necessary to public’s right to use the public right to ocean/tidelands (ancillary to public’s right to use of the water)
3. H: Public trust doctrine requires the property to be open to the general public at a reasonable fee for services provided by the owner and approved by the DEP
4. R: Application of the Matthews factors (high demand, no access)
a) 4th factor (usage of the upland sand land by the owner) presumably getting at whether personal use or business (suggesting distinction)
	→ Public’s right to the public trust is not universal (limited to/contingent on those factors)
5. Can charge reasonable fees for services, consideration of tax credits, privately run enterprises (to be approved by the state)
6. Note 3 Chiesa v. D. Lobi Enters. (NJ SC) (F: Renourishment and state signed away public trust rights, H: Doing so void, cannot sign away public access rights to restore the renourishment of beaches)
a) “Beach renourishment programs” – sand collected and dumped on the beach to restore it post storm
D. State of Oregon ex rel. Thornton v. Hay (Supreme Court of Oregon, 1969) – 
1. I: Whether the state has the power to prevent the D landowners (who own a motel) from enclosing the dry-sand area contained within the legal description of their ocean-front property?
2. PH: Granted injunction against Ds (no right to exclude) (Ds appeal) – public had acquired a prescriptive easement to that area (R) 
3. H: No right to exclude, affirm injunction (J), adopted custom doctrine (from old English common law doctrine); custom right = usufructuary, nonpossessory right 
a) Likely adopted custom doctrine because broader than prescriptive easements (lead to flood of litigation, not sufficient/best means of announcing public rights)
4. RULE: Doctrine of Custom, elements:
a) (1) Ancient
b) (2) Right to be recognized without interruption (v. continuous)
c) (3) Peaceable and free from dispute 
d) (4) Reasonableness
e) (5) Limits use to recreational uses connected with foreshore
f) (6) Custom must be obligatory 
g) (7) Custom must not be repugnant or inconsistent with other customs or other law
5. Is this case about statutory interpretation? (Statutes provided on pg. 270) First statute applied to wet sand (not dry sand), second statute looks like legislature wanted to extend public rights to abutting land – No, if framed as statutory interpretation then arguably a gov’t taking and owed “just compensation” 
a) Note 6, Hay v. Bruno: H: No unpredictable change in law as a result of Thornton v. Hay decision, since the state had claimed the public’s right to use the beach for at least 80 years, and the result was consistent with recognition of public rights in other states – use so open and notorious that every land owner in OR would have known about it (on notice)
b) Hays didn’t lose a use right but lost a conceptual right but (as Goodwin says) never really had that right 
(1) Counter: But paying property rights but property rights should reflect existing rights
6. Note 8, McDonald v. Halversen – there not an adjacent ocean beach (in a cove) and no history of public use (distinguished from Thornton v. Hay), H: Thornton does not apply → only known exception to Oregon custom doctrine
E. Stevens v. Cannon Beach (Supreme Court of Oregon, 1993)/Stevens v. City of Cannon Beach (Supreme Court of Oregon, 1994) – 
1. F: Plaintiff-appellant wanted to expand his hotel by building a seawall; argues Thornton doesn’t apply because owned property before Thornton ruling came down, argues 5A constitutional taking (requires just compensation where gov’t taking) (Lucas – argues new rule applied to him)
2. PH: (H) Thornton applies, no taking (R) custom doctrine began long ago (with the institution of white settlement/institution of tenured land(?)), should have already known, and Lucas not a new rule but an old rule (time and memorial and inheres in the title because a background principle of property law and therefore would have had notice even if complete wipeout (as Lucas says, because notice))
3. Scalia (dissent in denial of cert – need four votes to grant cert, got two here)
a) Might be a taking, wants a hearing on (he wrote Lucas and knows what he meant better than the OR Supreme Court); wants hearing on issue of what a background issue (Lucas and OR Supreme Court) is applied in this case
b) Also issue of OR property law – last word on property law comes from OR Supreme Court not US Supreme Court; even if “taking” per 5A state would rebut that even if “taking” of private for public, the state defines public/private property (so could refute)
F. Carol Rose, The Comedy of the Commons: Custom, Commerce, and Inherently Public Property
1. Recreation instills democratic values – commingled (unlike a country club, not self-selecting; i.e. classes, rich and poor, mix) and should be celebrated because not many of these kinds of places anymore 

Chapter 10: Land Use Regulation
I. Land Use Regulation – under modern law an owner’s right to use is restricted by a complex network of ordinances and statutes; virtually every parcel of land in the US is subject to comprehensive regulation that limits how it may be used
A. Origins of Zoning – zoning began as a utilitarian response to rapid industrialization and urbanization during the early twentieth century. Gov’t has inherent police power to protect the public health, safety, morals, and welfare through land use regulation  
B. Reformers (advocating restriction) reasoned that gov’t had the inherent police power to protect the public health, safety, morals, and welfare through zoning laws; each city would be divided into geographical zones where different uses were permitted with limits on the size and location of buildings in each zone
C. 1916 New York City: The nation’s first comprehensive zoning ordinance 
D. Standard State Zoning Enabling Act – drafted by the Department of Commerce in 1922 as a model law that the states could adopt if they wished (many did); empowered local gov’ts (1) to adopt zoning ordinances and (2) specified the key provisions for an effective ordinance; the drafters contemplated that zoning would be a two-step process (followed in a minority of states):
1. (1) The city or county would adopt a comprehensive plan that sets forth its general planning goals – in the minority of states that follow this approach, a zoning ordinance is only valid if it is “consistent” with the pre-existing comprehensive plan  
2. (2) It would enact a specific ordinance to implement that plan 
3. In most states it is unnecessary for the city/county to adopt a separate plan before adopting a zoning ordinance because the ordinance in effect itself is also the plan (step #2 only) 
II. Basics of Zoning
A. Constitutionality of Zoning – SCOTUS upheld the constitutionality of zoning in Village Euclid v. Ambler Realty Co., under this standard zoning is valid unless it is arbitrary and unreasonable, having no substantial relation to the public health, safety, morals or welfare (reflects judicial deference to legislative decisions)
1. Euclidian zoning is diminishing as local gov’ts increasingly move toward more flexible forms of land use regulation. While this increased flexibility should improve the quality of land use decisions, it necessarily vests more discretion in local officials, which creates an increased risk of improper influence
2. Village of Euclid v. Ambler Realty Co. (SCOTUS, 1926) –  
a) F: Village council adopts comprehensive zoning plan ordinance including six classifications of use districts, dictating how certain areas could be used (called “Euclidean zoning” after this case – inclusive/cumulative, can always have a single family dwelling, some mixing of uses (but can’t always have industry))
(1) Idea behind ordinance: Productivity and livability 
(2) Policy Discussion: Is segregation of uses a good idea? 
(a) Cons: Have to drive farther (env implications, stuck in traffic wasting time, need a lot of roads (people sprawling – Euclidean zoning promotes urban sprawl)); segregates based on wealth/socioeconomic class (people who can afford exclusive zone are people who can afford to live there); restricted use decreases property values – cities could define zones better to correct some of these wrongs/cons
b) PH: Court below held ordinance unconstitutional and void 
c) 𝝅: Value goes down (wanted to create industrial area but barred because of zoning), due process/equal protection – wants compensation (remedy)
d) Δ: Public health, safety, welfare (city’s defense) – police power is residual power that states have (re 10th amendment)
(1) Distinguish nuisance and zoning – in nuisance, courts determining on own how conflicting uses should accommodate each other or not; here, gov’t exercising authority and courts reviewing secondarily (this court determining whether lower court got right)
e) H: Value exercise of police power and necessary for the greater good ®
f) RULE: Euclid test (pg. 792, note a; j) below) – RBT and SST
g) J: Reversed
h) Note b, “As applied” challenges to zoning (pg. 792): Nectow v. City of Cambridge  
(1) Euclid “facial challenge” v. Nectow’s successful “as applied challenge” – in Euclid, may still use property just not the way they want to (can still make money) v. Nectow “no practical use” could be made of the P’s property for residential purposes, the only permitted use and zoning did not in fact promote the public health, safety, or welfare 
→ Euclid means value not protected unless no value (Nectow) (zoning to deprive all economic value)
i) Note e, pg. 793-794: Court’s opinion/value on single-family homes v. apartments
j) Standard of review: If you want to strike down a zoning ordinance under Euclid, must show “clearly arbitrary and unreasonable, having no substantial relationship to the public health, safety, morals, or general welfare” → Rational Basis Test (easy to satisfy for gov’t – health, safety, welfare reason unless discrimination against protected “suspect class” of people then strict scrutiny standard applied)
(1) Gov’t wins with RBT (Euclid); challengers win with SST
→ Hypos: Bar (under RBT) low unless can show “suspect class” and apply SST (favoring challenger)
→ Zoning is an attempt to get out in front (in advance, ex ante) of nuisances; but not just about nuisances, also about i.e. aesthetics, key to zoning is that in advance/ex ante
B. Typical Zoning Ordinance – adopted by a city or county as a legislative act; two basic components: (1) The text of the ordinance and (2) maps that implement the ordinance
1. Ordinance Text – creates different types of zone where particular uses are allowed (e.g. single-family residences, agriculture); will also impose height, bulk, and related restrictions either on all structures in a particular zone or on structures devoted to a particular use
a) Minimum lot size 
b) A height limit
c) A lot coverage requirement (e.g. no more than 40% of the lot may be covered by a structure)
d) Setback requirements (e.g. the home must be located at least 40 feet away from the front and rear lot lines and 8 feet away from each side lot line)
2. Map – shows where each zone is located
C. Nonconforming Uses – almost always a new zoning ordinance will provide that it does not apply to lawful uses that already exist, these prior nonconforming uses are allowed to continue; thus zoning regulates future development not existing uses; may be terminated by abandonment, destruction, eminent domain, nuisance law or, in most jurisdictions, amortization
1. Why protect nonconforming uses? Early zoning advocates assumed that such uses would wither away over time; also any frontal attack on existing uses might constitution a taking (be unconstitutional in violation of the 5A without “just compensation”)
2. Nonconforming uses actually tend to continue and prosper because of the artificial monopoly accorded them by the law and because the owner of a nonconforming use has the right to pass on the protected status to a buyer, it may continue for many years
→ Zoning ordinances typically restrict the nonconforming use in order to hasten its demise: Generally, a nonconforming use cannot be expanded, e.g. though ordinary repairs are permitted, major repairs that would extend the duration of the use are barred
3. Trip Associates, Inc. v. Mayor and City Council of Baltimore (Court of Appeals of Maryland, 2006) – 
a) Nonconforming uses (pg. 796) – where use prior to zoning nonconforming post zoning, allowed to continue but typically restricted to hasten the nonconforming uses’ demise; may intensify but not expand (at least in MD); may be terminated, amortized, abandoned/discontinued (pg. 801-802)
(1) Amortization – termination of use over a reasonable period; here landowner told that must phase use out over period of time (may challenge that unreasonable time, but not easy to do); landowner doesn’t lose land, could devote to another profitable use and has had amortization period to recover investment in nonconforming use (counsels against finding of a “taking”)
b) F: Ordinance enacted after establishment bars adult entertainment so valid nonconforming use 
c) I: Whether using the valid nonconforming use more frequently than it was being used when the use became nonconforming (presenting adult entertainment more than two nights per week) would be a prohibited expansion of the use or a mere intensification of the use?
d) PH: Trip lost in both courts below, now appealing
e) RULE: Consistently held that merely increasing the frequency of a nonconforming use did not constitute an unlawful extension, rather it was about an intensification of the use
f) H: Intensification not an unlawful expansion/extension (so ok)
g) J: Reversed
h) Based on morals? If city, would argue i.e. noise nuisance, etc. (1A overtones, arguably “suspect class”)
i) Note f, Vested Rights (pg. 802): Vested rights when acquire necessary permits and spent a substantial amount of money in good faith reliance (like easement by estoppel – requires expenditure of money) – what you claim compensation for  
III. How Far Can Regulation Go?
A. Aesthetic Regulation – despite extensive controversy, aesthetic regulation is now widely accepted in teh US; the most common justification is that it protects property values, however the first amendment restricts the scope of such regulation (see City of Ladue v. Gilleo)
1. City of Ladue v. Gilleo (SCOTUS, 1994) – 
a) F: Anti-war sign on lawn then in window; city ordinance prohibits homeowners from displaying any signs on their property	
(1) Arguably in window regulation more invasive because inside home 
(2) If Δ (city): Would want to argue aesthetics/beautification (harder arg, though if clearly consistent then better arg), safety hazard/distraction to drivers (better arg than merely aesthetics)
(3) If Euclid standard, low bar (RBT) but if free speech (as here) then higher bar (SST) – Stevens M: Fundamental right to express opinion and inside home 
(a) If protected “suspect class” need a compelling gov’t interest – here, if concerned with drivers, less discriminatory alternatives? (i.e. smaller signs)
(b) Cases emphasizing value of “the home” (“a person’s home is their castle” idea): Jacque v. Steenberg, Foundation Valley Chateau Blanc Homeowner’s Association v. Department of Veterans Affairs
b) I: Whether the ordinance violates a resident’s right to free speech?
c) RULE: Well-settled that a city may regulate the “time, place, and manner” of speech (here not upheld as regulating place because in home, value of home ^)
d) H: Invalid ordinance, violative of 1A
e) J: Affirmed 
B. Growth Controls and Exclusion: Can a community exclude newcomers? Two Concepts:
1. Growth Control Ordinances – make it more difficult for residents to move into a community by restricting the number of housing units available (e.g. a growth control moratorium adopt for legitimate, non-discriminatory reasons, see Associated Home Builders of the Greater Eastbay, Inc. v. City of Livermore)
2. Exclusionary Zoning – land regulation that has the effect of excluding minority or low-income groups from a community 
3. A temporary moratorium on development will be upheld when supported by a rational basis. Increasingly courts are limiting the ability of local gov’ts to adopt land use regulations which have the effect of excluding minorities or the poor
4. Associated Home of Builders of the Greater Eastbay, Inc. v. City of Livermore (Supreme Court of California, 1976) – 
a) I: Question of validity of an initiative ordinance (democratically elected by city, F) enacted by voters of the City which prohibits issuance of further residential building permits until local educational, sewage disposal, and water supply facilities comply with specified standards?
(1) No growth until get act together (alike a moratorium), no specified future date where issuance of further residential buildings will restart
b) COA/PH: Suit brought by those interested in residential construction (contractors, subdividers) to enjoin ordinance’s enforcement 
c) RULE(S): (pg. 848-851), three-step analysis
(1) Standard of review deferential to the city (want planned development not no development)
(2) Euclid standard (low bar, therefore ordinance upheld (H)); democracy deficit, those not living there who may want to move there (i.e. those affected) couldn’t vote on ordinance (reflected in Mosk dissent)
(3) Significance of change in CA code (no longer a presumption of constitutionality(?))
d) H: Ordinance valid
e) D: (Mosk) ^, ordinance itself has effects beyond the people who voted for it – those that want to move can’t move, should be entitled to right to move to that area (though can buy existing house but can’t buy new development); exclusionary nature of ordinance
(1) Not only can people not buy new houses but this ordinance will increase property values and property that can buy won’t be affordable
(2) Democracy issue greatest (about moving, not just travel), outsiders’ opinions not effected and arguably spillover effects on entire Bay area 
f) Aftermath: CA Supreme Court later review amendments to CA code and said that at least in the context of an initiative, amendments did not apply (applies only to gov’t enacted ordinances, not voter enacted)
g) Note f, Aftermath (pg. 854): Livermore (town) ended its moratorium in 1976 and permitted a 2% increase (not no growth) (hasn’t reduced the population, people may be moving into old developments) and established an “urban growth boundary” (alike Oregon, justification (because controversial) to protect ag/forest land outside urban growth boundaries) 
(1) Similar to OR, hasn’t prevented increase in pop, restricted it to certain areas  
IV. Public Land Use
A. Zoning
1. Background: Begins to evolve in 1914 when NY state enacts zoning authorization for localities, in concert with happenings in NYC – subway, overcrowding (nature of quality of life in NYC)
a) First comprehensive zoning ordinance of 1916 (NY), prompted imitators
b) 1920s federal gov’t (Commerce) created model zoning statute (also model comprehensive planning statute, not adopted by as many), within 5Ys half states had adopted something similar 
c) Example of “cooperative federalism” – state gov’ts not required to do anything, federal gov’t providing ideas and many states adopting something similar

Chapter 11: An Introduction to Environmental Law
I. Introduction to Environmental Law
A. Intersection of environmental and property law – many environmental law doctrines affect how property can be used; and property law concepts are sometimes applied to solve environmental problems 
B. A series of federal environmental statutes, aimed at e.g. pesticides, air, water, toxics, endangered species, wilderness areas, etc., taken together create a comprehensive federal regulatory framework that sometimes intersects with state laws governing property 
C. Property and Ecology
1. Land as a Commodity (dominant view in American property law) v. An Ecological View of Property (the right of an owner to change the natural character of his land is not absolute)
a) Sax: Two fundamentally different views of property rights
(1) Land in the “transformative economy” – the conventional perspective of private property; builds on the image of property as a discrete entity that can be made one’s own by working it and transforming it into a human artifact; this perspective treats undeveloped land as essentially inert, in a passive state waiting to be put to use
(2) Land in the “economy of nature” – land is not a passive entity waiting to be transformed by its landowner nor is the world confined of distinct tracts of land, separate pieces independent of each other. Rather land, under this perspective, consists of systems defined by their function, not by man-made boundaries; land is already at work performing important services in its unaltered state. Transformation diminishes the functioning of this economy and is at odds with it
(a) In this view, the landowner’s desire to do anything at all creates a problem because any development affects the delicate ecosystem which the untouched land supports; thereby the notion that land is solely the owner’s property to develop as the owner pleases is unacceptable
2. Just v. Marinette County (Supreme Court of Wisconsin, 1972) – 
a) F: 𝝅’s land rezoned (with pressure from the state) as conservancy district with restrictions including no building, 𝝅s violated ordinance by placing fill material on the land without a permit and sued the county (local gov’t)
b) COA: County lacked power to restrict their land use but in the very least ordinance was a “taking” in violation of 5A Due Process (remedy: Just compensation)
c) H: No unreasonable exercise of police power (often thought related to nuisance, i.e. don’t have to wait for nuisance to happen can prevent through police power)
d) R: Owner of land has no absolute and unlimited right to change the essential natural character of his land so as to use it for a purpose for which it was unsuited in its natural state and which injures the rights of others (zoning/police power consistent with the natural character/use of the land) – the changing of wetlands and swamps to the damage of the general public by upsetting the natural environmental and natural relationship is not a reasonable use of that land which is protected from police power regulation
(1) Idea of the public trust (land owners shouldn’t pay, per nuisance, to prevent public harm, should be protected by police powers)
→ Pushing public nuisance from pollution doctrine to more or an ecological doctrine (destroying by converting from natural use, problem because interferes with ecosystem)
e) Sax Perspective and Analysis: Contrasts economical with ecological view of land (ideas reflected in Just) – “The notion that land is solely the owner’s property, to develop as the owner pleases, is unacceptable.” 
(1) Just – anthropocentric view (conservation is in the best interest of humanity)
(2) Sax – goes further, biocentric view  
f) Note c, Byrne A Green Theory of Property: Proposes a set of standards that people must abide by to build – permits required for anything impairing land, permits distributed only when “compelling human need” (placing burden on landowner rather than gov’t, not the case traditionally)
g) Environmental regulation aims to protect ecosystem services which might be lost 
II. Water and Wetlands – traditionally subject to more gov’t oversight than other types of property; navigable waters and their shorelines have long been protected by various legal doctrines developed to support the “transformative economy”; overtime these doctrines have enlarged to serve environmental goals as well 
A. Public Trust Doctrine – navigable waters and related lands are held in trust by federal and state governments for the benefit of the public. The traditional uses of public trust lands are navigation, commerce, and fisheries. Some states have expanded the doctrine to serve new purposes. 
B. Clean Water Act (CWA) – assigned to the US Army Corps of Engineers the responsibility of regulating the discharge of pollutants into navigable waters, including adjacent wetlands (a violation of the Act); adjacent wetlands are included within the meaning of navigable waters 
C. National Audubon Society v. Superior Court (Supreme Court of California, 1983) – 
1. F: Mono Lake case, ultimately a clash over water doctrine in California (public trust v. appropriative rights); LA had diverted 4 of 5 streams running into lake, dramatically dropping water level(s), exposing birds to predators, etc.; question of navigability (applicability of the public trust – up until now had been applied to wetlands/rivers, not to lakes/apportionment of water rights)
2. 𝝅: Public trust doctrine protects this lake and state of CA can reevaluate permit granted to LA → not just ability to reevaluate but duty to protect 
3. Δ: Public trust doctrine doesn’t apply, only applies to navigable waters
4. H: Cites People v. Gold Run – public trust applies to water bodies not navigable but may regulate navigable water bodies (streams) affecting non-navigable bodies
5. Who’s first in time? People of CA, public trust duty implicated when CA became a part of the United States if not before 
6. R: State violated public trust by not recognizing the public trust 
→ Private water rights diminished – state has ability and duty and protect Mono Lake; (counter to Δ) no vested rights that run against the sovereign (^ CA public trust actually first in time, just haven’t been thinking about public trust in past)
7. Hypos (pg. 868): (1) Some states (i.e. SC) say public trust moves with the water, some would still bar; (2) cutting edge, burden on the state – comes down to what is meant by effects and can you prove such effect
8. Aftermath: Mostly restored, however, waterline has been decreasing for reasons unrelated to case/streams 
a) Also air quality dimension to case, lower water expose salt deposits which blew around and affected air quality  
D. Borden Ranch Partnership v. U.S. Army Corps of Engineers (United States Court of Appeals, Ninth Circuit, 2002) – 
1. Federal role in environmental regulation (first two state regulation)
2. F: Real estate developers purchased quasi-wetlands (dry half-year, wet half-year), developers begins deep rigging (to fill wetlands, affecting wetlands/aquifer)
3. PH: Δ: EPA says need permit, 𝝅:  Believes doesn’t need permit – goes back and forth in administrative law realm (and 𝝅 continues rigging), 𝝅 files suit against EPA and Army Corps of Engineers challenging their authority
4. I: Whether 𝝅 needs permit to “discharge a pollutant” under the CWA?	
a) CWA: If discharge pollutant into navigable waters
5. 𝝅: Not a pollutant because just taking soil and mixing it around 
6. Δ/H: But “pollutant” in definition includes rock, sand, ..., or dirt
7. 𝝅: Not a discharge 
8. Δ/H: “Addition may be reasonably understood to include “redeposit”
9. 𝝅: Farming exception
10. Δ/H:No, governed by recapture provision
a) R: CWA exception for normal farming activities, but provision within exception that must be same use (i.e. can plant a different crop but can’t change use, i.e. from wetland to farming), here new use affecting flow/circulation of waters, reducing or impairing their use and does require a permit
11. Difference between state and federal regulation: State regulation plenary; federal regulation limited under the commerce clause (must show relation to commerce – SCOTUS has not said can’t construe waters as broadly as have been under admin law)
12. But Note d, Rapanos decision narrows the applicability of the CWA to wetlands – one-line 4-4 vote issued by SCOTUS affirming 9th Circuit, Justice Kennedy concurred saying need significant nexus relationship to the water in order to have JD
III. Land Surface
A. Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (CERCLA) – the main federal statute governing the cleanup of sites contaminated with hazardous wastes with the goal of protecting the public and the environment by forcing the prompt cleanup of hazardous waste sites; imposes strict liability on four categories of Potentially Responsible Parties (PRPs) (however a person holding a nonpossessory interest in the land, e.g. an easement, is not deemed an owner under the statute)
1. Current owners and operators
2. Owners and operators at time of disposal
3. Persons who arrange for the disposal or treatment of wastes 
4. Waste transporters who select the disposal or treatment site 
5. United States v. Monsanto Co. (United States Court of Appeals, Fourth Circuit, 1988) – 
a) Δ: Pay attention to site owners, 𝝅: Federal gov’t
b) Regulation: CERCLA calls for cleanup of hazardous waste (i.e. if burying waste, most concerned with groundwater especially because not easy to remediate), CERCLA does involve some public money (upfront?) but CERCLA creates new liability scheme
(1) CERCLA liability scheme – strict liability, everyone is jointly and severally liable, meaning all held liable for paying back entire cost of cleanup
(2) Gov’t (like LLs) doesn’t care who’s responsible, files suit against one PRP, wins/gets money, let’s them suss it out with other PRPs in court
c) F: Site owners (fee owners) lease property to generator defendants (company that then formed a chemical company – recycling disposal) who deposited drums of hazardous waste on the property
(1) Site owners liable according to CERCLA, despite ignorance, because scope of liability under statute includes occupiers and owners 
(2) Though site owners kind of knew what was going on – inquiry notice (cashing checks from company, maybe should have inquired what was going on on the site) but CERCLA doesn’t care about that type of fault liability (again just needs one PRP) 
d) Δ: Claims innocent third party 
(1) H: Could not make third party defense because in a contractual relationship with generators and must take precautionary action (and didn’t do)
e) H: Site owners and generators strictly liable jointly and severally (long chain of liability, against gov’t doesn’t care) 
→ Note: No bar on retroactive civil legislation (only criminal, i.e. ex post facto bar), so CERCLA ok
f) Aftermath: Cost of groundwater remediation at $2.7M (plus suit award) and still working
g) Policy Discussion: Why are the site owners considered strictly liable under CERCLA? Obligation based on status, i.e. status liability (alike “privity of estate,” obligated simply because assignee)
(1) Note: Can abandon an easement, you can’t abandon a fee(?) (if you could, this is the kind of fee you’d want to abandon, obligations, need to pay property value)
(2) Rents likely going up in industry (insurance) because of CERCLA and potential liability 
B. The Endangered Species Act (ESA) – protects species that are officially determined to be endangered or threatened by (1) requiring each federal agency to ensure that its activities do not “jeopardize the continued existence” of any protected species “or result in the destruction or adverse modification of habitat of such species which is determined to be critical” and (2) making it illegal to “take any such species within the US”; modifying the habitat of a protected species may be an illegal “take” under the Act. Habitat conservation plans are used to avoid this problem. 
1. Babbitt v. Sweet Home Chapter of Communities for a Greater Oregon (SCOTUS, 1995) – 
a) Public Land Law 
b) F: Respondents are small landowners, logging companies, and families dependent on the forest products industries in the PNW, brought suit against DOI and FWS challenging (seeking injunction) validity of regulation defining “harm” in the ESA, particularly the inclusion of habitat modification and degradation in the definition 
(1) Regulation challenged on face to application to red-cockaded woodpecker and the northern spotted owl
c) Statutory Language: “Take” defined by (pg. 886) a whole bunch of things including “harm”; statute didn’t define “harm” so FWS enacts regulation defining it (pg. 886) – an act which actually kills or injures wildlife
d) H: 6-3 declared valid
e) R: Court must give discretion to the agency (will be upheld if reasonable) because when Congress entrusts Secretary with broad discretion; Secretary reasonably construed the intent of COngress when he defined “harm” to include “significant habitat modification or degradation that actually kills or injures wildlife.”
f) C: (O’Conner)
g) D: (Scalia)
h) Policy discussion, reasons for protecting forests: Back to Sax and Byrne from beginning of the chapter/section; trees serve as carbon markets (anthro values), prevents flooding, prevents landslides, species/ecosystems
IV. Atmosphere
A. Climate Change – will affect the evolution of American property law while, in turn, property concepts may help to combat climate change
B. Massachusetts v. Environmental Protection Agency (SCOTUS, 2007)
1. H: Massachusetts had demonstrated standing because the “rising seas have already begun to swallow Massachusetts’ coastal land” and the EPA did have the authority to regulate greenhouse gases under the Clean Air Act (CAA) and its refusal to regulate was unjustified  
C. American Electric Power Co., Inc. v. Connecticut (SCOTUS, 2011) – 
1. Note: Massachusetts v. EPA (2007): Supreme Court upheld both standing of MA to challenging EPA’s refusal to regulate GHGs and that EPA was wrong in not having authority to regulate GHGs
	→ Clean Power Plan (started with Mass. v. EPA, stalled in DC Cir.)
2. F: Suing 4 private power companies in public nuisance; claim that unregulated CO2 emissions constitute a public nuisance (substantial (not de minimus) and unreasonable) 
3. I: Whether 𝝅s, several states, the city of NY, and three private trusts, can maintain federal common law public nuisance claims against CO2 emitters, 4 private power companies
4. Δ: Meeting EPA’s pollution permits (no regulation of GHGs)
5. H: Mass. v. EPA displaces 𝝅’s claims 
a) But 𝝅: Can’t have displacement until they’ve regulated GHG under that decision (plan in process)
(1) But Ginsberg, M: Came from CAA itself (but did only after Mass. v. EPA’s finding that it falls within that definition)
→ Demonstrates a statute’s ability to redefine property rights; consider how climate change may change/affect property law, i.e. wetlands, restrict developments/zoning changes
6. Note: Court does not specifically endorse human-created (anthropocentric) climate change

Chapter 12: Eminent Domain
I. Eminent Domain – the gov’t’s power to take over property (usually over the owner’s objection); allows federal, state, and local gov’ts to take property from a private owner who refuses to sell voluntarily 
A. Without such a power, an owner could flatly refuse to convey property needed for the general welfare of society or could demand an exorbitant purchase price far above the fair market value of the property
B. The framers viewed this power as an inherent attribute of sovereignty but recognized the tension between a citizen’s right to own property and the gov’t’s interest in acquiring it for the public good, so the framers imposed limits contained in the Takings Clause of the Fifth Amendment
1. Takings Clause: “Nor shall private property be taken for public use without just compensation”
2. Limits; the Takings Clause provides two restrictions on the gov’t’s power of eminent domain
a) The gov’t may take property only for a “public use” and
b) The private owner must receive just compensation
C. The Fourteenth Amendment extended the provisions of the Fifth Amendment to state and local governments; similarly, virtually every state constitution contains a provision similar to the federal Takings Clause 
II. Condemnation – the process of using eminent domain to take property 
III. Defining Public Use
A. Easily satisfied when gov’t takes land that will physically be used by the public or by gov’t employees
B. Local gov’ts increasingly use eminent domain to clear slums, redistribute land, attract businesses, create jobs, and revitalize distressed urban centers, in effect, forcing one private owner to transfer her land to another private owner – whether this meets the public use test is an issue of considerable importance and complexity; SCOTUS has held that the requirement is satisfied if a taking serves a public purpose
C. The Evolution of “Public Use” Over Time 
D. Hawaii Housing Authority v. Midkiff (SCOTUS, 1984) – 
1. Note Berman v. Parker: (F) Slum clearance in DC, Berman owned a small grocery store, (𝝅/COA) his grocery store not in decay, not public use and beyond authority of condemnation power, (H) wrong, slum clearance is a public purpose because rationally related (RULE) to health/safety/welfare → first “public use” case 
2. F: In 1960s most private land in Hawaii was owned by a handful of individuals (oligopoly; many lessors, few lessees); state legislature enacted Hawaiian Land Reform Act of 1967 (being lobbied) 
a) HLRA: Created mechanism for condemning residential tracts for transferring ownership of the condemned fees simple to existing lessees → taking fees from oligopoly, merge it, giving to lessees and they become fee simple owners 
3. I: Public purpose? (i.e. disbursement of ownership) 
4. 𝝅: Not a public use (public ownership for limited time prior to transfer to lessees) – taking private land for a private use, not what the 5A called for
5. H: A legitimate public purpose thereby Constitutional (particular to situation – where courts take from oligopoly and transfer fees to lessees to disburse concentrated ownership of lands constitutes a “public use”)
6. R: Public use requirement is continuous with the scope of a sovereign’s police powers (health/safety/welfare of community)
a) Legislature rationally could have believed that the Act would promote its objective (not whether does accomplish but whether rationally could have believed would accomplish)
7. J: Reverse and remand 
8. Note: Can you condemn intellectual property? (i.e. Oakland Raiders hypo) CA Supreme Court: Oakland could condemn team for public use because noneconomic value to being a professional football city (under state equivalent of public use doctrine) (but able to move because of interference with interstate commerce) – hard to show economic value with teams
a) Brooklyn Nets Barclay Center as “public use”
→ Public lands could have been razed and turned into fee simples, however public lands mostly undeveloped/undevelopable 
IV. The Scope of Public Use
A. Economic Development – SCOTUS has held that taking private property for the primary purpose of economic redevelopment pursuant to a comprehensive plan satisfies the public use requirement
B. State Laws – a state may interpret its state constitution as requiring a more narrow definition of “public use” than is used to interpret the federal Takings Clause or a state may enact legislation that provides property owners with more protection against condemnation than the Takings Clause requires; as such, some states do not allow condemnation of private land for economic development
C. Kelo v. City of New London (SCOTUS, 2005) – 
1. F: Economically distressed CT town, Pfizer to build research facility, city creates development plan around plant hoping to revitalize econ distressed community local gov’t (operating under state authority) would condemn; that plan created by the city (publicly approved – ratified by public bodies, public hearings held; not backroom deal) emphasized by Stevens M and Kennedy C
2. I: Whether a city’s decision to take property for the purpose of economic development satisfies the “public use” requirement of the 5A?
3. 𝝅: But not a slum (convinced O’Connor)
4. R: Publicly approved plan aimed at big problem (recession), whatever we say here can be further protected by state gov’ts
5. H: Public use
6. C: (Kennedy) (deciding so may be argued in other cases) Comprehensive plan important but not all there is, doesn’t want beneficiaries to be identified in advance (wants stricter scrutiny rule but have here so ok – typical J. Kennedy, “here, but not everywhere”), important that wasn’t a backroom deal between gov’t and developers
7. D: (O’Connor) Worried about transfer of private to private (in Hawaiian case the wealthy lost; the smaller the gov’t the easier to control, once in city more significant that must make sure not corrupt backroom deals)
a) Also distinguishes Berman slum (focused on nature of Kelo’s house, nice house) and Hawaiian land oligopoly – must have public harm before condemnation and don’t have it here (though Δ would say economic recession is public harm)
8. Note: Harm/benefit distinction by book editors; GM hypo #3 (based on famous case), (H) was a public use but cutback in later decisions 
D. Process of effectuating eminent domain is condemnation
V. Just Compensation – generally, fair market value, the amount that a willing buyer would pay a willing seller on the open market. An inherent problem in calculating this value is that in a condemnation action, the government seeks to buy from an unwilling seller
VI. Eminent Domain (power)/Condemnation (procedure)
A. Limited by the language of the 5A, which applies to the states due to the 14A (for many years did not apply to states meaning 5A essentially meant nothing)
B. Cases here about overt taking of property for public use (what is public use?) (No time to argue in this class over “just compensation”; next class turn to what is a “taking”)
1. Also consider that state constitutions may have language (and many do) saying “and may not take for private use” (states more protected than the federal gov’t); here considering federal Constitution
C. Language of 5A “nor shall private property be taken without just compensation,” notice that 5A did not create right to condemnation, recognition of existing right (condemnation back in country’s founding)	
1. No indication as to what “public use,” “taking,” or “just compensation” are – interpreted judicially (may also be interpreted by the legislature, legislatures given discretion (historically not the case))
D. If state condemns your land you’re an unwilling seller (not a situation where the gov’t gets something for nothing, must pay “just compensation”)
E. Condemnation authority aimed at combatting hold out monopoly power (where fewer holdouts, more like a monopoly)

Chapter 13: Takings 
I. Regulatory Taking – a regulation that restricts an owner’s right so much that it becomes the functional equivalent of a seizure; while the gov’t may regulate an owner’s use of her property under the police power, a regulation that goes “too far” is an unconstitutional taking; the Takings Clause is designed to prevent gov’t from forcing certain owners to bear public burdens which in fairness and justice should be shared by the public as a whole
II. Foundation Era – traditionally, the Takings Clause applied only when the gov’t physically seized private property; if it merely regulated the use of property under the police power to prevent harm to the public, no “taking” occurred; a series of lawsuits in the late 19th century first challenged the validity of regulations under the Takings Clause:
A. Mugler v. Kansas – where a state statute prohibited the manufacture of alcohol forcing plaintiff’s brewery out of business and leaving his property with little value for any other purpose the court ruled that the statute was not a taking, reasoning that an owner was not entitled to “inflict injury” upon the public by “noxious use” of his property 
1. “A prohibition simply upon the use of property for purposes injurious to the health, morals, or safety of the community, cannot be deemed a taking”
B. Hadacheck v. Sebastian – where a LA ordinance prohibited the manufacture of bricks within city limits significantly reducing the value of plaintiff’s property the Court upheld the ordinance as an appropriate measure to protect the public as the plaintiff’s brick factory emitted fumes, smoke, and soot which sickened nearby residents
1. Police power was “one of the most essential powers of gov’t – one that is the least limitable” 
C. The Mugler-Hadacheck Approach (“noxious use” or “nuisance test”) – a regulation adopted under the police power to protect the public health, safety, or welfare was not a “taking” as defined by the Fifth Amendment, even if it reduced the value of property 
III. A New Doctrine – regulatory takings doctrine was first recognized in 1922 in Pennsylvania Coal Co. v. Mahon; the legal standard has since been superseded but it is an oft-cited important step in the evolution of regulatory takings jurisprudence
A. Pennsylvania Coal Co. v. Mahon (SCOTUS, 1922) – 
1. First case/recognition of regulation(s) falling within takings clause 
2. Holmes and Brandeis discuss issues that are still being debating today
3. F: Coal company granted land to father-in-law of P, conveyed the surface but reserved the right to mine coal underneath the ground (PA recognizes three distinct estates in land (v. 2): The surface, mineral estate, support estate), house subsiding (sinking) due to coal mining beneath the house (deed didn’t say anything about subsidence)
a) Subsidence big problem in all of PA at the time
4. 𝝅 COA: Whatever were the rights of the coal company, they were taken away by the Kohler Act (forbids mining in such way as to cause subsidence) 
a) Kohler Act not to stop mining but to stop subsidence – goal to protect the support estate, need pillars beneath the residences
b) A “taking?” What property is “taken?” The reserved support estate (Kohler Act seizing property they’ve retained, the reserved estate) – shouldn’t have to provide the support estate (Δ)
5. TEST: Whether unreasonable exercise of police power – look to extent of the diminution (property value)
a) Pg. 929 “The general rule at least is that while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking.” “too far test” – birth of regulatory takings, but few sidebar explanations (then taken on case-by-case basis)
6. H: 8 to 1 taking (functional equivalent of condemnation, just compensation permitted) – the act cannot be sustained as an exercise of the police power so far as it affects the mining of coal under streets or cities in places where the right to mine such coal has been reserved
a) Policy Discussion: Why too far? (R) Mahons should have had the foresight to also acquire the subsurface rights – aware that Kohler Act upsetting a private deal; significant diminution of value and just one house (cost-benefit analysis), M says notice would cure the issue (ways to go about so that Mahons don’t die) (arguable)
(1) M: Very narrow view of property at issue here
7. Note: Plymouth Coal Co. v. Pennsylvania (pg. 929) regulation upheld requiring a pillar, M distinguishes because there securing the safety of employee, calls reciprocity of advantage – getting some benefits from the restriction (says no reciprocity of advantage here, further distinguishing)
8. D: (Brandeis) Argues for Mugler-Hadacheck approach, subsidence of houses produces noxious use (argues as bad as alcohol sales and brick production) – enough, don’t need new rule
a) To “just one house” approach: Pg. 931 – “If we consider value of coal left in place, should consider value of whole property (rights on owner as against the public)...” Landowners want narrow (one-property) Holmesian view of property, but Brandeis says look at coal company owning all of western PA
b) To “reciprocity of advantage”: Living in a civilized society, reciprocal advantage given by Act to coal miners whose property may collapse
9. Note: Keystone Bituminous Coal Ass’n v. DeBenedictis (1987) – much like the Kohler Act, 5-4 held no regulatory taking, distinguishes from Pennsylvania Coal in that (1) it had only a minor economic impact on the coal company and (2) removed a significant threat to the general welfare (artfully drafted this way by policymakers)
B. Professor Treanor Perspective: Value big consideration in whether a taking
C. Consider whether taking in these cases: Thornton v. Hay (public use first in time, on notice (usufructuary right there that had always been there)), Raleigh Beach (same as Thornton, but less on notice), Mono Lake Case (can’t have vested rights against the state because the state was first in time when incorporated into the US), Winters (implicit water rights to natives (a lot less notice than Thornton, more uneasy for first in time) – Natives first in time to land, to water Winters but implicit right) → No taking in any of these cases
1. Note: In CA alone, water rights not vested (Mono Lake), may be reconsidered because balancing test
IV. The Penn Central Standard 
A. 50 years elapsed between Pennsylvania Coal and Penn Central; after Pennsylvania Coal it was clear that a regulatory taking could exist in theory but Pennsylvania Coal provided little guidance to courts to determine when regulation went “too far” and constituted an unconstitutional taking 
B. Benefit-Harm Distinction – important concept in those 50 years of takings jurisprudence based on the idea that regulation to protect from public harm was not a taking but that a benefit-conferring regulation might be a taking 
C. The general balancing test used in most taking cases today; considers three factors:
1. (1) The economic impact of the regulation on the claimant 
2. (2) The extent to which the regulation has interfered with the distinct investment-backed expectations and
3. (3) The character of the gov’t action
4. Defining “Property” – in applying Penn Central, the court considers the whole parcel, not simply the portion which is affected by the regulation
D. Penn Central Transportation Co. v. City of New York (SCOTUS, 1978) – 
1. F: Landmark Preservation Act (reaction to destruction of Penn Station to build MSG), designated, obtained permits (commission determines what is a landmark); want to build highrise above Grand Central Station – two permits denied
2. 𝝅 COA: Inability to build due to regulation amounts to a taking
3. PH: Trial – taking; Appellate division (Supreme Court in NY?) reversed – property not actually taken, still have; has existing public value (most use denied but not all valuable use); TDR (“Transferable Development Rights,” rights that will allow you to sell development rights to other properties to exceed the zoning, must be approved by ordinances/commission)
4. H: No taking
5. R: Look at whole property (seemingly following Brandeis dissent in PA Coal), includes airspace as well as existing remunerative value (terminals)
a) Looking at whole property no diminution of value because existing property value that regulation not affecting at all (existing use more protected) and… 
6. J: Affirms lower appellate court
7. D: (Rehnquist) Should focus on airspace, that’s the property at issue (denial of permit is denial of air rights) (but M follows Keystone Bituminous – consider whole property)
a) Says permit system operates unfairly because subjective to the opinion of the commission (aesthetic), affects business owners who have been designated a historical landmark – singles out certain buildings/property owners meaning no reciprocity of advantage (Brennan’s response, see FN 30 – not singled out because applies to all similarly situated property owners, neutral criteria, not like a corrupt deal (city-wide plan, similar to emphasis of plan in Kelo))
→ Valuable precedential case: Brennan creates three-factor test to determine whether there is a “taking” (1) economic value (impact/effect on the claimant property owner) (economic effect/whole size of the property – viewed as a fraction, the closer to 1, the more likely a “taking”), (2) extent to which regulation has interfered with distinct, investment backed renovations/expectations (reasonable sunk costs, reasonable costs incurred on estate and prior to regulatory change (alike easement by estoppel claim)), (3) character of the gov’t action (here, permit system)
8. To 1: Promised an economically valuable use, TDRs allows still for an econ valuable use (APP)
→ Court addresses “whole property” and define(?) 
E. Claimants have since argued for exceptions to the Penn Central analysis (see cases below, three tests for special categories of potential “takings” – apply in specific situations)
F. (1) Permanent Physical Occupation
V. Three Categorical Tests, a taking will be found under these tests if a gov’t entity:
A. Authorizes a permanent physical occupation of land;
B. Adopts a regulation that causes the loss of all economically beneficial or productive use of land, unless justified by background principles of property or nuisance law; or 
C. Demands an exaction that has no essential nexus to a legitimate state interest or lacks rough proportionality to the impacts of the particular project
VI. Permanent Physical Occupation – a permanent physical occupation authorized by gov’t is a taking regardless of the reason for the gov’t’s action
A. Loretto v. Teleprompter Manhattan CATV Corp. (SCOTUS, 1982) – 
1. F: 𝝅 is a landlord claiming that city regulation to provide for cable (and cable lines) is a trespass (physical invasion, revoking owner’s right to exclude) and a taking without just compensation
a) Cable really tiny (minor), hardly visible
2. I: Whether a minor but permanent physical occupation of an owner’s property authorized by gov’t constitutes a “taking” of property for which just compensation is due under the 5A and 14A?
3. PH: Remedy through administrative process ($1), appealed to trial court which held no taking per Penn Central factors, appellate court affirmed, appealed
4. RULE (pg. 957): A permanent physical occupation authorized by gov’t is a taking [without regard to the public interests that it may serve]
a) Penn Central balancing factor test not applicable where permanent, physical occupation (instead per se taking, see rule ^)
b) What’s “permanent?” Pumpelly cited as an example of a permanent physical occupation (reservoir inundating claimant’s property) and Northern Transportation Co. cited as an example of a temporary physical occupation (temporary/impermanent dam)
5. R: Destroys rights to possess, use, and dispose of property (“bundle of sticks”) ^
6. J/H: Reversed and remanded, taking per new special rule (exception) for permanent, physical occupations (APP: Here, considered a permanent, physical occupation)  
7. D: (Blackmun) “Permanence” vague, applied only to LL-tenants (could have altered property to ownership and regulation wouldn’t apply/be permanent(?)); isn’t providing i.e. mailbox, fire sprinklers a permanent, physical occupation (no one contesting these as takings)
B. Arkansas Game and Fish Commission v. US (2012) – (F)considered flooding from federal dam, contingent on rainfall and controlled flooding, (J) court reversed lower court’s saying can’t call impermanent intrusion a taking, (RULE/H) if not permanent then not a per se taking (not within exception) but does not mean cannot be a taking under Penn Central balancing factor test (occupation itself to be considered in Penn Central test) so [potential] taking (but no taking on remand(?))
VII. Loss of All Economically Beneficial or Productive Use – if a regulation eliminates all economically beneficial or productive use of land, a taking will be found unless the regulation is justified by background principles of state property or nuisance law
A. Lucas v. South Carolina Coastal Council (SCOTUS, 1992) – 
1. F: 𝝅 purchased two residential lots, South Carolina then enacted Beachfront Management Act establishing a baseline connecting the landward-most points of erosion during last 40 years, enacted for safety purposes (re hurricanes), houses had been built all up and down the coast (𝝅 got there late)
a) Effectively stopping use (likely per common law public nuisance under police power regulation)
2. Δ: Not a taking because protecting from a public nuisance via state police power
3. 𝝅: LIkely arguing that singling out developers (no “reciprocity of advantage”(?))
4. PH: Trial court ruled a taking requiring just compensation (encroaching on right to use? Not quite but loses development stick in the property bundle almost entirely), Supreme Court reversed, holding Act proper and valid required no compensation
5. I: Whether the Act’s dramatic effect on the economic value of Lucas’s lots accomplished a taking of private property under the 5A and 14A requiring the payment of “just compensation?”
6. RULE: Two discrete categories of regulatory action as compensable without case-specific inquiry into the public interest advanced in support of the restraint: (1) permanent, physical occupation, (2) where regulation denies all economically beneficial or productive use of land (creates second category)
a) To 2: (pg. 969) Must also proscribe a productive use that was previously permissible under relevant property and nuisance principles – can’t legislate new stuff, but can legislate on those background nuisance/property principles already enforced by the courts 
(1) No taking even if economic wipeout if enforceable under nuisance/property background principles (state may have been able to argue customary rights per Thornton v. Hay, public trust per Mono Lake, notice per Winters, and probably others; background principles could come from both judicial and statutory articulation)
b) On “noxious use” (FN 7) – better understood as being part of regulatory scheme for public welfare and against all similarly situated (no singling out) → unreliable because beneficial use/harm distinction easily manipulated (same thing, can be construed either way) (pg. 968)
7. H: Taking unless state can identify background principles of nuisance and property law that prohibit the uses he now intends in the circumstances in which the property is presently found
8. J: Reversed and remanded
9. C: (Kennedy) (not included in case) Taking but doesn’t think legislators are incapable of declaring nuisances because always have
10. D: (Blackmun) 
11. D: (Stevens) 
→ So few complete economic wipeouts and even if may be able to justify under background principles of nuisance/property law (big, unintended exception)
B. Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency (SCOTUS, 2002) – 
1. Look for what court says about the “whole property”
2. F: Development around Lake Tahoe creates runoff (pollution and algae) – declining clarity of Lake (what known for) (not regulated under CAA because not a point source), TRPA halted development temporarily (moratorium) to development a future plan, landowners (Tahoe Sierra Preservation Council – “preserving” development rights) saying (COA) taking based on per se Lucas taking rule – taking where loss of all economically beneficial use (must argue complete econ wipeout)
3. I: Whether development moratoria amount to takings?
4. P (landowners): No economic gain (complete economic wipeout) for that time frame
5. H: To have a complete econ wipeout, the size of the property is a factor but property rights are temporal too (time factor) – meets/bounds/length/width and time (could have time so large as to amount to a taking but 32 mos not it)
a) R: Only stick eliminated is development, may still i.e. possess, use, transfer, etc. 
→ Endorsement of whole property – inclusion in that definition of whole property of time
VIII. Exactions: Essential Nexus and Rough Proportionality 
A. Exactions – that developers provide land or fees to offset the impacts of the project as a condition of discretionary land use approvals
1. Many local gov’ts began to shift the costs of infrastructure needed for new residential development to developers on the theory that they could pass them on to home buyers who would eventually use the roads, sidewalks, parks, schools, and other facilities
B. Limits: An exaction is a taking if either (1) there is not an essential nexus between the exaction and a legitimate state interest or (2) the exaction is not roughly proportional to the impact of the project; stemmed from two SCOTUS decisions
1. Nollan v. California Coastal Commission (SCOTUS, 1987) – Commission approved a building permit of a new oceanfront home conditioned on the owners’ granting an easement allowing public to cross their lot where it adjoined the beach; Court held the exaction was a taking, finding no essential nexus between the view problem and an easement allowing the public to walk along the beach behind the house (but the Court held that a condition designed to address the impact of the diminished view, e.g. a height restriction, would be appropriate)
2. Dolan v. City of Tigard (SCOTUS, 1994) – City approved the expansion of plaintiff’s hardware store on condition that she convey/dedicate two portions of her land, (1) land in the floodplain of the adjacent creek and (2) land to be used as a link in a pedestrian/bicycle pathway; Court held that the Nollan essential nexus standard was met but that there was no evidence that each dedicated was related in both nature and extent of the impact of the proposed development – the level of an exaction must be roughly proportional to the impact it was intended to address
3. Koontz v. St. Johns River Water Management District (SCOTUS, 2013) – “monetary exactions” (fees) must satisfy the nexus and rough proportionality requirements of Nollan and Dolan  
IX. Takings (inverse condemnation – gov’t is in effect taking property for public use without payment of just compensation (demanding just compensation))
A. Condemnation instituted by the gov’t; reverse condemnation instituted by the property owner(s)
B. Evolution of regulations falling within takings clause
1. Note: Mugler v. Kansas (H: No taking of brewery where sale of alcohol becomes prohibited, nuisance-like use and regulation for a single use, not outlawing other uses of the property) and Hadacheck v. Sebastian (H: No taking of brick factory where bricks outlaw, appropriate measure to protect the public – noxious use)
a) In Mugler, (R): “A prohibition simply upon the use of property for the purposes...injurious to the health, morals, or safety of the community, cannot...be deemed a taking” 
	→ Mugler-Hadacheck approach: A regulation adopted under the police power to protect the public health, safety, or welfare was not a taking as defined by the 5A even if it reduced the value of property
C. Scalia a big fan of takings clause (not squared easily with originalist ideology)
D. Constitutional Takings of Property
1. (2) Loss of All Economically Beneficial or Productive Use
2. Penn Central remains dominant test unless falls within exceptions: (1) Loretto – permanent, physical occupation is a per se taking (2) Lucas – loss of all economically beneficial use is a per se taking (in order to show size of property big issue, Lucas able to do)
3. (3) Exaction[s: Essential Nexus and Rough Proportionality] and Measure 37 (modified by Measure 35)
a) Stop the Beach Renourishment (pg. 977)
b) Palazzolo v. Rhode Island – P filed suit alleging denial of permit a taking (to fill in LI sound beach – bad for environment, large stretch of land), D state claimed knew of regulation long before land purchase so no taking per Penn Central (not investment backed), H SCOTUS agreed with P to an extent – no exception based on notice – not a per se no take rule (and case was ripe) – ultimately not a taking though, size of property relevant for consideration (not under Lucas, not under Penn Central)
(1) Ultimately lower court (on remand) said public trust applicable – background principle not just relevant to Lucas doctrine; if not public trust, filling is a public nuisance – another background principle
c) Murr v. Wisconsin
(1) F: Murrs have two adjacent lots on lake in Wisconsin (one lot developed (cabin), other undeveloped), wanted to sell undeveloped lot, found out from county that when adjacent lots, consider those whole property not separate, therefore not entitled to taking compensation
(2) PH: Lost in Wisconsin courts
(3) H: Supreme Court of Wisconsin affirmed appellate court (denied cert initially, then granted), now in briefing in SCOTUS
(4) I: What’s the size of the lots for takings purposes (state v. federal)
(5) Whole property: Penn Central, Keystone Bituminous, Tahoe Sierra, etc. – now being brought into question   
d) Policy Discussion: Should landowners take out insurance for gov’t takings (essentially insuring against passing of regulations) 
e) Consider purpose/original intent of takings clause – framers never considered would extend to regulations (but argument that framers didn’t consider, but historically inaccurate)
f) Oregon’s Measure 37 – based on Lucas but more expansive (passed by voters in 2004) – any regulation passed after landowner owned the land (question of when owner owns land?) that results in decline in property value is fully compensable, five exceptions (see LR article) – state can rescind/amend regulations rather than compensate (as such, lot of regulations rescinded v. compensation being paid out)
g) Oregon’s Measure 49 (2007) – recommended to voters by legislature, passed by voters – caught back substantially on 37, did not mean for big developments, cut back on big developments (timber claims out, Measure 49 made for small claims, rollback from large claims)
(1) Effect: Regulatory rollback for relatively small claimants, fairness; provides more compensation under state law than would be provided under Penn Central, retrospective and prospective (old and new claims can be filed), post-2007 few/no claims have been filed, shows effect of Measure 49
→ States can always be more generous to landowners than federal government
4. [Perhaps a third category of exceptions] Exactions: Essential Nexus and Rough Proportionality → creation of intermediate standard between compensation (Lucas and Loretto) and no compensation (Penn Central)
a) Nollan v. California Coastal Commission (SCOTUS, 1987) (pg. 978)
(1) F: Small-scale redevelopment of ocean house, coastal zone authority granted permit (despite obstructing beach views) but conditioned it on dedication of beachfront of property to the public (“exaction”)
(2) H/R: Problem here was that condition lacked a nexus to the damage (visual damage, exaction was lateral access to public already on the beach) – lack of nexus created taking that local gov’t should compensate for
b) Dolan v. City of Tigard (SCOTUS, 1994) (pg. 978)
(1) F: City approved expansion of store on condition that she convey two portions of land: (1) Floodplain (to prevent development toward the creek from the hardware store), (2) bike path (to connect existing bike paths)
(a) Damage: Runoff from development/expansion
(2) H: Runoff related to expansion, but not clear that necessary that floodplain is public (could still be private and prevent hard) – lacks rough proportionality between damage and… (like lacking a nexus) 
c) Koontz v. St. Johns River Water Management District (SCOTUS, 2013)
(1) H: Expanded Nollan/Dolan to situations where say no or where want to pay for something (controversial, some think will make difficult for local gov’ts to get mitigation to serve public interests)  
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