
in 28 U.S.C. $2462, which imposel a five-year limit on any action for

Itt" ""foi""*ã"t 
of any civil fine'ee

(b) Mørkìng ønd' Notice

Ttre patent statute' 35 U'S'C' $2S7(a)' provides for ¡rotice to the

p.bH"îyË;-kit;ifrã'p"t""tã¿ article' In the event of a failure so

to mark,

l:îr.,îîäiiöi,{"Ël?i"'¡J"r#"#r#ffi+ffi{r3iïåffi#jrå
Ë#:iJå"";åiËiffiij"{:ffi ï:i##:iÏiliå";1";"ñ?:rr-ure.ran action for ilfringemen

Thus the statute requires either actual or constructive notice that

;lär;iiíÃ;;i"ttt"ã, o" 
"oã"-ages 

can be recovered^bv the paten-

;ä.f#.iuiñ;" latii'¿ th" -t"kiú statute is to giv-e notice to the

åïúrilãrir'åloãi";; i* fts ia-tent oõner has the burden of pleading

ä"ãîîJiîä":tã;i that it Jomllied with the statutorv requirements

for marking or noti"". co.püäi"l-*itrtlisz(u) lt-u qoêstion of fact'r'r

Absent notice, u¿tur Át îá"*tt"ctive' knowledge of a patent is

irrelevant. Section 287 requtïreï;îoltit" ãf ttt" i"ti"gãment'"102 Actual

notice of infringe-"ot ,"qä"1-t ift" am"n"ti"e communication of a

àîËãiã.'"n**eããf itf"ittg"^ã"fueui"tt a specific accused product or

i.äåä. Iîìîi-"rãu-""t oi¡"lrt"i tli" defenda¡t knowsof the patent or

üi't'."îtäî"äi"ä;dt' il'"-"ã*ããr 
"pproach 

under $287 must focus

on the action of tft" p"t""tåã, 
""t-ift" 

-xi'ã*tedge 
or understancling of

;i'"'ilf#;äöi ö;tå',"t''li; ;hãihe" the patãntee's communication
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*A¡cød.ia Mach & Tool Inc' v' Sturm, Ru¿er & Co ?86 F.2d 1124, 229 USPQ 124 (Fed

cr. 1986).
Ãl*¿"oo u"d.. sys., rræ. ', "=o,#jïH: l;T:tf ååå,'riT3g#."1írt '¿å'.:Ti.

Îrî.t"3lJ;tt?K i"'iÅk## uiÅ; ;A;pi""^pt "t"t" "o--"'"i¿ 
t"w s..ch us'the ucc

. lorMosuett t). J. Bakef, Inc., SU r.td Togä, gt Ûs¡ezd 1001 (Fed. ci¡.. 1996). Ljke t'be

delermination ofinfring"-"ot, *-puuoäåiti-ili--ãiuii statute is a question offact' Thus'

this issue is prope¡lv decided upon ""äääîiñ-"tt "'i;i ":' 
*T"i"Ll: iurv could 6nd

if*i*m1:r;*s¿e,;¿il-i:w"sti
äläiäiriiiå';'i*"iË:-*;;lli*-n'r5Ír*í"í'ffi +;i:'#;ä#'t
bv hand with pe¡ a¡d i¡k' r¡" ""*J "äi'iäiîäuf 

á t"*""u¡1" fact6¡der could coûclude

Iú.t tn" ¿.oi""ì *""" propeÙ úørked-
,;Devices for Medicii,æ, rn ..o. 

".,*1,:ff.ffåt":î;a1,Yfriåit",l3.tå,Såii"i:3;Ttìe defetde¡th;d stipùlat¿d to infri¡c
.'JJ"iîJiîrääF" -"c"-eot that tlã stipr:tauoo of infringemeÁt úade totice r¡¡necessarv as

"sinply i¡rational."
LæAmsted'Ind'lls.u'BlækeyeSteetCastin4sco.,24F.Sd'17'8'3oUSPQ2d1462Geð'Cir.

,sgnrdi?åï;ää;d;r"iÈiíeth"eÉfi;.¡Í*î*;ç;#:**"i1!Ëïf"îffi lå"Xäitr:
i¡fringeÉeDt, is not totice ofthe i¡ftDr
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provides sufÊcient specifrcity regarding its belief th¿t the recipient
may be an infünger cannot take into consideration the knowledge or
understanding of the alleged in-fringer, but must focus on the action
ofthe patentee. Therefore, whether or not the alleged infringer subjec-
tively believed that the patentee's letter was a charge of infüngement
has no bearing on the adequacy of notice.lø

There are several important limitations on this requirement.
First, neither marking nor actual notice is requirecl if the patented
invention is not rrade or sold by the patentee or someone acting under
its authority.l05 A licensee who makes or sells a patented article does
so "for or under" the patentee within the meaning of 35 U-S.C. $287,
thereby limiting the patentee's ilamage recovery when the patented
a¡ticle is not marked.106 In the cases ofthird parties that are u¡related
to the patentee, however, it is often more difficult for the patentee
to ensure compliance. Thus a rule of reason approach is justi-fied and
substantial compliance may be for¡nd to satisfr the marking statute.
The cogrt may consider whether the patentee macle reasonable efforts
to ensure compliance.loz

Second, $287 applies only to patented articles, arrd neither actual
nor constructive notice is required where the patent claims only a
process.lo8 Where a patent contai.ns both a¡ticle and methocl claims,
a¡rd ¡ottr are charged to inflinge, marking is necessary, whether the
method be one foiusing the articlelos or one for making it.110

question ìr''¡hether it would be su.fficient ifthe infi:inger acknowledges a sPecific coÐIûuîication to
be a ûotice of iDfriÉgeÉent.

r\\Gørt u. Logitech h14., 254 F.3d 1334, 59 USPQ2d 1290 (Fed. Cn' 2001). In tÀio case

t¡e court found adequate notice in a letter tÀat included a speciûc refereûce ta the clai[tB in
suit ând an ofer of a licen6e.

rßWinc Ry. þplianrc Co. v. EnterPrise R!. Equip- Co.,297 Ü.S. 387 (1936).
túAmstzd Indus. v. Buakeye Steel Castíngs Co.,24F-îd778, 30 USPQ2d 1462 (Fed. Ctu'

1994). In this câse the court held squarely that this appìies ss well t¡ a situation where the
pat€ntee úales an eleBent of the patented invention anil sells it to a custoúer, who tJæt
completes the claimed structure. Such a sale inplietlly authorizes the clrstomer to Dâke, use,
anil seu the patented ùventioa a.Dd ma¡king is therefore required- The cou.rt rejected tùe
patentee's arg¡rment that it would have been guilty of false ma¡king u¡der $292 had it placed
the marking on the element that it did sell. See ølso Mdrwell o- J. Bøher, bæ., 86 F.3d 1098,
39 USPQ2d 1001 (Fed. Cir. 1996).

raMatwell o. J. Baker, Inc.,86 F.3d 1098, 39 USPQ2d 1001 (Fed. Ci¡- 1996). Here, it
appeared that 957o of l}Le proilucts sold by the licensee of the pâteûtee we¡e ma¡kecl. The
pàtentee even went so fa¡ as to notify the licensee's suppliers of the teed to ma.rk. This was
held to support a jury determi¡ation of coúpliance with the roarki¡g 6tatut¿.

ræAmzrirdn Med,. Sys., htc. u. Med'ical En4'g Corp., 6f 3ð' 7523,28 USPQ2d 1321 (Fed
Cn. 7993)i Banddg, In¿. v. Gerrørd, Tire Co, ?04 F.2d 1578, 217 USPQ 977 (Fed. Cù. 1983).

túDeuices for Medirine, Inc. v. Boehl, 822 F-2ô' 1062, 3 USPQ2d 1288 (Fed. Cù. 1987).
The patentee ilid not require its liceD6ee to mark the producf, a.nd there was no evidence tåat
a patent marking had ever appeÂred oÀ the p¡oduct. The court reagoned that, havi¡g sold tlæ
product unna¡ked (or haviûg permittêd its licensee to do so), the pateDtee ca¡ ha.rdly mai¡tain
èntitlement to damages for ùse of the product by a pulchaser uíinformed tÀat use wor¡ld violate
the method claims. llris holding appears to alswer the questiot left opetinHanson v. AJpine
Valley Ski beri, Inr., 718 F.2d 1o?5, 219 USPQ 679 (Fed. Ci¡. 1983), although it lûay be possible
to d¡aw distiÐctions in specific factual settings.

rþAmcrtuøn Med.. Sys., Inc. u. Med'ical Eng'g Corp., 6F.3d 1523,28 USPQ2d 1321 (Fed.
Cù. 1993). In an interestíng twist, the court has held that there is no obligation to mark a
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. In one case the court undertook an exhaustive review of the case
lary 9f whe4 and to what extent a patenteã ããri." -""t be marked.It held, in light 9f þ per-issi"e i,ordin!ìi Slãã äJJ trr" p;ti"t;i
T::yiryq -"otl"".b{ 

r-narking, that the. Ëtatut" p"ãã1"a"" ;";oí"ry
lI lT1gçr "ntv 

f'or in-fringement for any time prio"io 
"omptiaoc" 

wiiÉf,ne mafl<rng or actual notice requirements ofthe statute. 
-Ttrerefore, 

adelay between issuance of the piatunt uttJ"o-piiãoil-o-ltf, tn" *u"t-
11q^nfT:i:"",".f 9287 will not 

-p..revent 
reco"u.y ofãu-rg"s after the

:::: t:il,Tllfng has begr:a.l,l Th9 courr caurioned, hõwever, thar
:1::. -u"kTC has beg!-o, it must be substantially consistení andconunuous rn order for the party to avail itself ofthe constructive
notice provisions 6¡ ¿6. .1.tù.,rt-2

, !3rg! ^rn_o" 
g 

"arefirl 
review ofthe_parallel development ofg2g7(a)and 35 U.S.C. 

-9289, the court has tref¿ tfrãt-the-'päiå"t --*till!
Hiä"'iï":år$31t3 u!,oront""," 

the recovery 
"r 

;ãJ'is' patent inr

- _ 
The criteria for actual notice under $2g7(a) are not co_extensive

ïllr lhj:riÍeria for fiIing adeclaratoryjuägmàlã"tioî rr."., ."toJnouce may be achieved without creating a case of actual contíoversyin terms of 28 U.S.C. $2201. It is ,rot "o"i-fii"! *f,ãifr""ifr" put"^tã""threatels suit, demands cessation of ilfrin!ä";t,;;ff:u." a licenseunder the patent. Altlough there are ",r--";;;ó;.ibË;#ïil;T-t"T "rg content, the purpose_ of the actual notice requirement ismef, wnen_the recipient is notified, with sufÊcient specificity, that thepatent holder believes that the recipient of th"-;;ü"" may be aninfringer. Thrrs, the actual notice req'uirem""i i. .J.ã"¿ wh",' tfrerecipient is informed of tJre identity of the pateni anãìfr" ã.ti"ity

p.roduct with a metJrod patent nuaber even_thoogh th" p.odr.æiãJ th"ib¡ã oi!f,!*ãi*claims in a¡other patÆnt. Tbe courr said.[w]" n.,iÃ"tì-åi"*ry ËJã frät ii,ut ot 
"."tutrr¡rre:úrl1pelhod clal-s iÊ e¡a.Eined_ro see if so-ettring coúd hãr,e 

-É"!r,-iäfåä 
"io o.¿u" to 

""""""

Af ,,
-*:l r. .
9.5 Îììir

,,l

Ë:Ëî,qË$iåiü:x¿'"",+x,nsÍi"**in*jii*,ã,;#jåt""¿m* jå#;li
src-und that the¡e â si¡sle parenr conrain- red both ;th;à-;ãäË;ü"" ää_u. s¿o¿" con¿..& Ens's corp. u. condøue An. r*., a¿e r.ã¿ iô¡lããuìparä"íäi;iäieed. cir. 20os).
^..lltAnericanMed.S!s-,Inc,ù.MedícatEnEgCorp.,6F..3dfSZa,ZAUSfqZafSZf¡fua.ci¡. 1993). The patentee shioDed several thor"riã ,-d*t"ã ã""¡-"-åiíãrãäe patent issuea,and about 2,000 aft¿r ft issuêd, u"a aia 

"ot 
n"gi" 

"hipp-?åäTãã ä"#åJ."tl over rb¡eemonths afl.e¡ issue,

_. ltzAn¿rican Med. Sys., Itæ. u. Medicat Eng'g Corp.,6 F.Ad 1529, 28 Uspe2d IB21 (Fed.cir.-1993). The cou¡r held tùât E*ti"c 
"1o".'drh-."í h;#Ë;ffi;Ji;"ioo norice to ¿hepublic where unmarked oroduc* arc."¡-¿¡¡¡Ç; b";bipËã: fr;i,i"Tà-"rlåt m p,rt o' ooti""ifthe pateûtee rûarks cgriain productsb rt "Ír:'ù""_.s ø 

"üp ""m tãJli*aoc"us. rn"refo"", tt epateÂtæe wa.s trot i¡ full coaoliance wifh g28Z *hit" it *"ti!*a t" 
"rupiti*träarked 

products,which conrinued ro Eisleaa ìhe public inio túinù-n!ìa-Jtuöåä""äüË#1, availsble. FuIrconpliance wâs not achieved r¡ntìr it consist""try -äma "ou"iuoiãiìy Ji äìi" put ot p-ao"t*and was no longer distributiag unmarked p*.íu"t" -- **'*

_ ttsNike Inc. u. Wølm¿r¿ Stores In¿., fg8 F.Bd 14g?, !f6 Uspe2d 1001 (Fed. Cir. 1998). Inorder to reâch tÀis result. t¡e courr had tþ ¿i"tioerri"íl b*u" äi.ï"iirri^x" Corp., g?5

l?u-:-11?Ly-s.""gd 11:1 (Fed. gï lrr?r nÃ:il;ã;ää;# {iín jo"å.,,ot uutr,o.i,"

tJee ia.fringement." the proût made frõa
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thatisbelievecltobeanirrfringeTent,accompaniedby-aproposalto

"¡ãtu 
ttt" infringement, whether by license or otrrerwlse'*'îËïüJ-åãIi* 

"Lq*ãtãníof $28?(a) demands notice of the

n"t"åü""'i"iä*ätitv;;;ì1".*tïuãf"iofr i''g"'"unt'rhepurposeor
f}le actual notice requrreme"iì" Ãut *ttulr ihg-rec¡ri.9nt is noti-fied'

äin'.,ffi"i"J-to*in"rtv, trtáittt" patent holder-believes that the

äffi;;ïË ;;dã" -"i¡"* i"ri'ie"r' Besiiles alertingthe alleged

#'-liä ä;;;il-¡lJr'"î i'mtg"ã"it, tt'e notice requirement also

ääääJtË 
"1i;;;d-i"ftitg"r 

to 
"-onttct 

itt" patentee about an smica-

ti; ää";;i;;.?ilf* "rîr'L 
p"iã"ti¡ aispute' rhus' without knowl-

;üäüh"'ö"oìJ" ia""iiiv,^"¡ "u"gä¿ 
infringer-mav lose the

benefit of this primary purposd óf the notice requirement' An alleged

irt*". -uv io." ¡6 ;noórt"ttiW to consult with the patentee about

äïträ*"des-õ" å""id i"tt''s;åent' Si-rnilarlv' without knowledge

ffitä;îäãö Ãäããua i"Ë"e"r mav lose the. chance to negotiate

a valid license. In sum, r<now-IeãsË of theþabntee's identity facilitat'es

avoidance of infringement *iirï ãã.is" titanges, ':egotiations 
for Ii-

;ä.:Ääü;ã..u?iv "".or,'lio'' 
of rlghts inã declaratory judgment

proceeding. 115t'"-É-Jü" 
or" licensee to mark in accorilance with a specifrc contrac-

trr"l 
"îq-oit"á""t 

may be t"tio"u¡t"'tlu Failure to rais€ at trial an

iJ#"'ãËffitiîrîi"L-"i"¿"-te"t ¡v faih'e to mark precludes raisins

iì,:îå;ää;;at.ú Ñotï;, ãctual or constructive bv marking'

ä;;;;;"qtisite ø recovãrv against the government uniler 28

u.s.c. ç1498.r18"'"'ðil;;"ht"e enjoined infringement notices when the pqtent

"*.;;t 
iì; t"ã-iltr', r* ãii-pt", bv making threats without

-*sa, 

Infl. lro u. Ad.vatæed rech. r'abs , Inc'' 727 F 3ð 1462' 44-usPo2d 1422 (Fed'

"". 
tgs;l:ri;ï.] íî.ï t"t"¿ ""m'"Ji 

tîlã';" 
"ãiã' 

¡ *'t¡e' that the Patentee believed

ttìår certain specifeil products may i¡b;; *tìpuø"J t*U*t *.i eDclosed-) a¡d that â liceûse

;îï "t'âffiË:i;*rã; üii pu.:¿'*'a' 
')Fi'-li"i c" ¡'* ' 772 F '2d t57o' 227 tssPQ 177' 181

(Fed. Cir. 1985), the cor¡rt i¡dicatea tnai an oät" of u't""o"t i" t"tual.-notice^of anothels pat-ent

igftt", ãi L*l it tn" contaxt of cf,eati¡g a duty of ¿lue cåre not to rD¡rúge 
.

írLøns t). D4ítal Equip. corp., is usp'a2¿ 1057 (Fed. cil. 2001). Also' notice from

someone closely associaterl wiih tbe paíJnããiI"" ¡ãi satisfu SZs?(a) OEly the pâtentêe has

authoriw tþ grârt lic"o""" o. u"""pt ouffiã-*ã"" ø f"AUtti" tU"- purposes ol'the notificatiot

rcorri¡ement. A looser ,rotiti""Aoo ror"'iîJ p?ãsÀi 
"ot"ble 

.o-foiceàeot problems Courts

;ïïd"fi.;ä äËä;ìi" J"s*" 
"r "*áiàti"" 

Jufrcient ø saus& the rule Mus! the Dotiryi¡s

Dârbv cÐttrol the pataDtee, 
"" "i-p'v'iïtãï 

itø-iú ir the patentee?. Iodeed' how úuch

iå;i"ì"; ;å;""t ;;d¿ 
",im""l 

e&iilpti"ãp1es wourd not ükèrv- ease this probleú because

the noti.&ing pa¡ty wouf¿ not Utety "oä'oi''ño:ito 
u"i o" ¡"¡uf óf the- Patenl¿e Accordi¡glv'

s lnoser rule would both e""ou* t* ãñó"e o-f ûotificålion :"d q:"jli difficult' if not

u¡wo¡kable, enforcement problems la'-Ii "theLse of actual notice' the notice ofthe iafringement

*,*#ä;;ålä-ñ;;tøåøe "ot 
tue ¡#'Ããã'- i 'i*' *¡"'" u" lor'¡sels atiorûev advises il

thaL it is i!fri¡si¡s, tlút is oot tne oJåI"-Joiøtpioltt¿ ¡v Szez A'*]i¡an Med' Svs ' 
I¡æ u'

tr"åä";:";;Z:å,ä.ãã r¡zs, zs uspQ2d 1321 (Fed. cú. lees). - _.

""5"11¡"¡¿ Corp v. Ed'uatds,777 F'zd 693' 22? USPQ a9a G9d-'- C-ir- 1985\'' Yarwav,

c*". u.li,ï.it*í,iÈÀr,*.,775F.2¿;6e:ttz ÚsþQ s¡z (red ci'. 1e85)' couldtbe damâses

;î #;'f ;f;;# i""1"¿d r"* 
"r 

åï^ä"s ø tl'e !'ø"ìæe a.'"¡^the -l:k 
of úarkjnc?

--- -- 1ii"¡*" u. tlotlform hæ',74¡-p'2ð' 7g7 ' 223fJsPQ 369 (Fed Ci'. 1984)-

rsMotorola,InE v.Iln¡tud Støtas,72gE'2d 765' 22! IJSPQ 29? (Fed Cù 1984)'
I1

i

;r
li
t:
lj
t1
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intending to flle suit, or sending notices indiscriminately to all mem-
bers of the tracle, or when it has no good faith belief in the valiclity
of its patent. But a patentee that has a good faith belief that its
patents are being infringed violates no protected right when it so
notifies in-fringers. A¡d an accused infringer should not be insulated
from knowleclge and fair warning of potential liability or deprived of
the opportudty to respond to threatened litigation.lle Thus, communi-
cation to possible in-fuingers concerning patent rights is not improper
if the paient holder has a good faith belief in the accuracy of the
communication. Although "bad faith" may encompass subjective as
well as objective considerations, and the patent holdefs notice is not
irrelevant to a determination of bad faith, a competitive commercial
pu4)ose is not of itself improper, and bad faith is not supporüed
when the information is objectively accurate. In general, a th¡eshold
showing ofincorrectness or falsity, or disregard for either, is required
in order to find bad faith in the communication of information about
the existence or pendency of patent rights. Indeed, a patentee, acting
in gooil faith on its belief as to the nature and scope of its rights, is
firlly permitteil to press those rights even though it may misconceive
what those rights are. It has long been recognized that patents would
be of little value if infringers of tJ:em coulcl not be notified of the
consequences ofidringement or proceeded against in the courts. Such
action considered by itself cannot be said to be illegal' Thus it is not
improper for a patent owner to advise possible infringers 9f its belief
thãt á particular product may in-fringe the patent. A patentêe has
the right to inform a potential infringer ofthe existence ofthe patent,
whereby the recþient of the information may adjust its activities,
perhaps seek a license, or otherwise act to protect itself. The statute
õontemplates such notice. Federal law has uniformly upheld a paten-
tee's right to publicize the issuance ofpatents and to so inform poten-
tial infringers. Indeed, judicially mandated silence woultl preserve
the ignorance of potential irfüingers whose liability could build.120

(c) Følse Mørking

Section 292 of title 35 provides for civil penalties against those
who falsely mark products with an indication that they are patented,
or that a þatent ñas been applied for. There can be no violation of
$292 unless it be shown that the false marking was intentional, and
ior the purpose of ileceiving the public.121 îÌrere is no jurisdicfion

ÃsWøllinckrod,t, InÆ. Ð. Med'¿Part, Inc ,9?6 F.2d ?00, 24 USPQ2d 1173 (Fed Ctu. 1992).

Havi¡g ¡eversed a srlEúâ¡y judgment ofpat€nt misuse, the coùrt álso vacateil an inju.nction
prohibiti¡g the pateût oûúer froú senaling out infiingeúetrt notices.

øMikohn Gamíng Corp. tt. Acres Gamíng Ine , 165 F 3d 891, 49 USPQ2d 1308 (Fed.

ctu. 1998).
þrArcødin Møch. & Tool hæ. o. Sturm, Ruger & Co.,7a6F.2d 1124, 229 USPQ 124 (Fed'

Ci¡. 1986).



ie Federal Circuit 912.4(c)
696

overacraimrorralseT*.*ä#ilrj"tH;,f:åïl;;å"$rþrflåiïr5"*
actuallv exists. The article n

1"":l#u¡;Yå:#lm'ft#ffi i'r.:¡*
never "oending," but this is
be maiufacturetl undef' tJä;;ät" isïot de"eptiv"; nor is the

omission of applicable patentsEãä a label;lor are i¡ advertent errors

that are the result or orr"rrrgi;äåî"J'¡y pát""t expirations.l%

(d) Mørkíng EstoøPel

rhecourrhasnor*IäTr',ï:r"åä:î"*fir'lïåït,'gå1,l,":

ru*iËtrËT*iiåi:r:i#"tiT,¡3\il't;=,,*:;ffi

Hfåï:åTl[l'*irmiH:Få1ör"Hå#r"TI$ï¡"Ëi!åå
first marketed a Procluct r

and then substituted lead a

Nonetheless, it failed to altt

'å.ffiï$åf$gf41,ffiËi$i*,ffi '6*Hi,nmi
took a license, tiabilitv t* t;;;itv p"v-9ntl wTJr^o-t.at issue' anil

defenclant had not 
"ttoo"o""ripìã"eãã 

pat"ttt ttomber on its procluct'

but erroneously iclentifred a componeÑ"--

Q12.5 Fraudulent Procurement and
"---- inequitable Conduct

(ø) Introduction

Inequitableconductisanoffenseagainstthe.PToandthepublic'
rr'u'o#""rî.Ëî""àä'"lti"¿'äåti-;;-t-"îtvbvintentionalfailuresto

-,*u.p*,fr 

"u"r*.u"1ÍïEi,;,,#"%?1,'rï,iår"ür-a,,uo'å"iË$i¿;ti"oJ.But cf- Ams-led Indus o' Buckqe

"t'' 
ttåï"^* 

**h' & Tool rtæ' o' s¿urm' Ruger & co ' 786 F'zd 1124' 229 USPQ 124 (Fed'

to' tnåuìr"oo* 
*o"h' & Tool hæ' u' Sturn' Ruger & co"' 786F-2d 1124 229 USPQ 124 (Fed'
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