MARIJUANA LEGALIZATION, RACIAL DISPARITY, AND THE HOPE
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The criminalization of marijuana is rooted in a deeply racist history and has
devastated minority communities. Studies show that usage of the drug is con-
sistent across racial groups, but arrests of minorities are nevertheless higher
than arrests of white offenders. Indeed, those kinds of disparities have per-
suaded some voters and policy makers to support legalization of marijuana.

California’s initiative, Proposition 64, passed in November 2016 and is now
being implemented statewide. Drafters of Proposition 64 were aware of the
racial disparity in enforcement of marijuana laws and attempted to offer a
remedy. This Article asks whether Proposition 64 can achieve the goal of abat-
ing the disproportionate impact of marijuana laws on minority communities.
The author is agnostic about whether California will achieve its goal of ad-
dressing inequity, certainly not without major changes in current regulations
and costs of entry to the business.
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[. INTRODUCTION

America’s war on marijuana has a long and ugly racist history." Early appeals
to criminalize marijuana were unabashedly racist.” Those involved in more modern
efforts to punish marijuana offenders have been more subtle in their appeals to racist
sentiment.” Nonetheless, the War on Drugs has devastated minority communities.*

Numerous studies demonstrate that marijuana usage is consistent across racial
groups.” Despite that, arrests of minorities are consistently higher than arrests of
white offenders.® Indeed, those kinds of disparities have persuaded some voters and
policy makers to support the legalization of marijuana.’ That included proponents
of Proposition 64—California’s initiative that passed in November 2016 and is now
being implemented statewide. ®

Major legislative reform requires a broad coalition of interest groups to achieve
such changes.? That certainly has been the case in California, where marijuana users
and growers joined environmentalists and social justice reformers to pass Proposi-
tion 64.'° The challenge, of course, is to enact legislation that advances the interests
of the various stakeholders and then to implement policies that assure that they
work. ! Hence, the focus of this Article: will Proposition 64 in California address
reformers’ goal of abating the disproportionate impact of marijuana laws on minor-

I See MICHELLE ALEXANDER, THE NEW JIM CROW: MASS INCARCERATION IN THE AGE OF
COLORBLINDNESS 60 (rev. ed. 2012).

2 Steven W. Bender, The Colors of Cannabis: Race and Marijuana, 50 U.C. DAVIS L. REv.
689, 690 (2016).

3 See infra Part 11I; TAN HANEY LOPEZ, DOG WHISTLE PoLITICS: HOW CODED RACIAL
APPEALS HAVE WRECKED THE MIDDLE CLASS 24 (2014).

4 ALEXANDER, supra note 1, at 67.

> It’s Not Legal Yet: Nearly 500,000 Californians Arrested for Marijuana in Last Decade,
DRUG POL’Y ALLIANCE (Aug. 2016), http://www.drugpolicy.org/sites/default/files/California_
Marijuana_Arrest_Report_081816.pdf.

¢ Id.; Douglas A. Berman, Reminders of Realities of Marijuana Arrest Rates, MARJUANA L.,
PoL’Y & REFORM (July 8, 2018), https://lawprofessors.typepad.com/marijuana_law/2018/07/
reminders-of-realities-of-marijuana-arrest-rates.html.

7 Jennifer De Pinto et al., Marijuana Legalization Support at All-Time High, CBS NEWS
(Apr. 20, 2017, 11:57 AM), https://www.cbsnews.com/news/support-for-marijuana-legalization-
at-all-time-high/.

8 Sasha Brodsky, Does Prop 64 Threaten, Diminish, or End Medical Cannabis? (Nov. 6,
2016), hteps://www.brodsky.law/Blog/VoteNoOnProp64.html.

9 See DANIEL OKRENT, LAST CALL: THE RISE AND FALL OF PROHIBITION 41-42 (2010).

10 Mark Baldassare, California’s Marijuana Majority, PUB. POL'Y INST. CAL. (Dec. 16, 2016),
http://www.ppic.org/blog/californias-marijuana-majority/.
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ity communities? As developed below, one should be agnostic about whether Cali-
fornia will achieve its goal of addressing inequity, certainly not without major
changes in current regulations and costs of entry to the business. '

First, this Article focuses on the early history of marijuana regulations in the
United States, with a special focus on appeals to racism. 13 Thereafter, it turns to
more recent disparate impacts on minority communities. '* Further, it explores the
ways in which the drafters of Proposition 64 hoped to alleviate the racial disparity. °
Despite those hopes, as developed below, racial disparity continues. 16 This Article
focuses on some efforts to address those concerns.!” Finally, it considers whether
those efforts are too little, too late. '

II. FROM MEDICINAL MARIJUANA TO EVIL WEED

Cultivation of hemp dates back several thousand years in western China.'? By
the tenth century, it had spread to India and much of the Muslim world.? Over
2,700 years ago, medical practitioners in China prescribed cannabis for a variety of
conditions, including pain, cramps, convulsions, and insufficient appetite.?!
Though hemp did not arrive in Europe until later, it certainly did by the late eight-
eenth century when Napoleon brought it back from Egypt.?

Hemp had numerous uses. Until nylon became available, hemp was the prin-
cipal source for rope.? It was used to make sails for ships and it provided material
for tents and clothing. * Urban mythology states that the Declaration of Independ-
ence and the Constitution were written on hemp paper.?” While that is untrue, it

12 See infra Part V1.

13 See infra Part I1.

1 See infra Part I11.

15 See infra Parc IV.

16 See infra Part I11.

17 See infra Part I11.

18 See infra Part V.

" Barney Warf, High Points: An Historical Geography of Cannabis, 104 GEOGRAPHIC REV.
414,419 (2014).

2 Antonio Waldo Zuardi, History of Cannabis as a Medicine: A Review, 28 REVISTA
BRASILEIRA DE PSIQUIATRIA [REV. BRAS. PSIQUIATR.] 153, 155 (2006) (Braz.).

21 Leah Spicer, Historical and Cultural Uses of Cannabis and the Canadian “Marijuana Clash,”
SENATE CAN. (Apr. 12, 2002), https://sencanada.ca/content/sen/committee/371/ille/library/
spicer-e.htm.

22 See MARTIN BOOTH, CANNABIS: A HISTORY 76-77 (2003).

2 Warf, supra note 19, at 416.

24 Id.; PIERRE BOULOC, HEMP: INDUSTRIAL PRODUCTION AND USES 23 (2013).

» Busting Some Myths About the Founding Fathers and Marijuana, NAT'L CONST. CTR.:
CONST. DAILY BLOG (Nov. 9, 2012), https://constitutioncenter.org/blog/busting-some-myths-
about-the-founding-fathers-and-marijuana/.
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was available in Jamestown and Plymouth starting in the early colonial period.?®
Also doubtful is that the founding fathers smoked marijuana to get high, but some,
like George Washington, did grow hemp to produce an array of products.?’

Medical practitioners in the United States did not recognize the medicinal
value of cannabis until much later than practitioners elsewhere.?® But by the mid-
and-late nineteenth century, the medical profession had recognized many of its ben-
efits.?® First listed in the United States Pharmacopeia in the middle of the nineteenth
century, marijuana was used in patent medicines for various conditions, including
pain, convulsions, menstrual cramps, lack of appetite, depression, and other mental
illnesses.*® In 1889, an article appearing in the medical journal Lancet touted can-
nabis as a treatment for opium addiction, a claim that had a particularly modern
ring to it. 31

It is unclear when Europeans and Americans began using it as an intoxicant.*?
Certainly, though, some Europeans used marijuana to get stoned in the nineteenth
century, and Americans were using it by the twentieth century.

Given that brief history, one might ask how marijuana became the “demon
weed” by the 1930s.%* To get a measure of how significantly attitudes changed,
consider this fact: at the end of the Civil War, tea was subject to more regulation
than cannabis.®® At the height of the War on Drugs, many states incarcerated some
offenders found guilty of marijuana possession for many years.*® And while many

26 Susan David Dwyer, The Hemp Controversy: Can Industrial Hemp Save Kentucky?, 86 K.
L.J. 1143, 1156 n.102 (1997-1998); The People’s History, THISTLE (Oct. 2000), hetps://www.mit.
edu/-thistle/v13/2/history.html.

¥ Dwyer, supra note 26, at 1157.

28 See Lecia Bushak, A Brief History of Medical Cannabis: From Ancient Anesthesia to the
Modern Dispensary, MED. DAILY (Jan. 21, 2016, 8:00 AM), https://www.medicaldaily.com/brief-
history-medical-cannabis-ancient-anesthesia-modern-dispensary-370344.

» Lester Grinspoon & James B. Bakalar, Maribuana as Medicine: A Plea for Reconsideration,
273 JAMA 1875, 1875 (1995).

30 CANNABIS IN MEDICAL PRACTICE: A LEGAL, HISTORICAL AND PHARMACOLOGICAL
OVERVIEW OF THE THERAPEUTIC USE OF MARIJUANA 37-38 (Mary Lynn Mathre ed. 1997);
ISSUES FOR DEBATE IN AMERICAN PUBLIC POLICY: SELECTIONS FROM CQ RESEARCHER 61 (17th
ed. 2017).

31 BOOTH, supra note 22, at 93.

32 Mark Hay, Marijuana’s Early History in the United States, VICE (Mar. 31, 2015, 9:00 PM),
https://www.vice.com/en_us/article/xd7d8d/how-marijuana-came-the-united-states-456.

% History of Marijuana, HIST. CHANNEL (Nov. 2, 2018), http://www.history.com/topics/
history-of-marijuana.

3 The History of Demon Weed, AGATE DREAMS, https://www.agatedreams.com/history-
demon-weed/.

3 See Mark K. Osbeck & Howard Bromberg in MARIJUANA LAW IN A NUTSHELL 2017, at
35 (2017).

36 See infra Part I11.
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states are in transition towards a more tolerant stance on incarceration for such of-
fenses, >’ some states and the United States still impose harsh sentences on marijuana
offenders®® (though usually only for those involved in large-scale distribution of
marijuana).*

As with other major cultural and legal shifts, various factors contributed to the
demonization of marijuana and its users. For example, the passage of the Eighteenth
Amendment ushered in Prohibition,* and prohibitionists included those with le-
gitimate and illegitimate goals in making marijuana illegal.*!

The first efforts to regulate marijuana were part of broader and unquestionably
legitimate efforts to regulate the contents of patent medicines. The Industrial Rev-
olution saw a large population shift from the countryside to the city and a large
influx of immigrants.** Consumers no longer produced their own food and pre-
pared their own medicinal remedies, nor did they know who did produce their food
and medicines. “Snake oil salesmen” pedaled a variety of patent medicines that
promised miracle cures.* Consumers had no idea of the contents of the medicine. **
Often, those medicines included addictive drugs like morphine, laudanum, cocaine,
and cannabis.* Remedies peddled to parents for their colicky babies may have in-
cluded alcohol or morphine in their formulas. ** Most often women, many of them

middle class, became addicted to their “medicines.”*’

%7 Sam Stebbins et al., The Next 11 States to Legalize Marijuana, USATODAY (Aug. 19, 2015,
1:25 PM), https://eu.usatoday.com/story/money/business/2015/08/18/24-7-wall-st-marijuana/
31834875/.

38 NORML Report on Sixty Years of Marijuana Prohibition in the U.S., NORML (July 12,
2003), hetp://norml.org/library/item/part-iii.

9 14

4 OKRENT, supra note 9, at 241.

41 Michael F. Linden, Seeing Through the Smoke: The Origins of Marijuana Prohibition in
the United States, at 5 (Apr. 2015) (unpublished thesis, Wesleyan University), https://wesscholar.
wesleyan.edu/cgi/viewcontent.cgi?article=2464&context=etd_hon_theses.

2 Id. at15.

4 Lakshmi Gandhi, A History of “Snake Oil Salesmen,” NPR (Aug. 26, 2013, 11:55 AM),
https://www.npr.org/sections/codeswitch/2013/08/26/215761377/a-history-of-snake-oil-
salesmen.

44 Ashlee Kieler, Snake Oil Was a Real Thing & 3 Other Things You Should Know About Sham
Medicines, CONSUMERIST (July 28, 2016, 5:15 PM), https://consumerist.com/2016/07/28/snake-
oil-was-a-real-thing-3-other-things-you-should-know-about-sham-medicines/index.html.

4 David F. Musto, Opium, Cocaine and Marijuana in American History, SCL. AM., July 1991,
at 40, 40—42.

 History of Patent Medicine, HAGLEY, https://www.hagley.org/research/digital-exhibits/
history-patent-medicine.

47 Michael R. Aldrich, Historical Notes on Women Addicts, CNS PROD., INC., https://
www.cnsproductions.com/pdf/Aldrich.pdf.
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The ecarliest efforts to regulate the use of drugs were laws requiring that labels
include dangerous ingredients.48 By the early 1900s, some states had passed such
laws.* Many of them included marijuana as an ingredient that had to be identified,
despite the fact that it is less likely to lead to addiction.>® The first federal foray into
regulating drugs was a similar labeling law called the Pure Food and Drug Act of
1906.”!

Unitil well into the twentieth century, the Supreme Court took an extremely
narrow view of the Commerce Clause.’® From a modern perspective, an act like the
Pure Food and Drug Act seems so obviously within the Clause’s scope.*® In the early
1900s, although a divided Court upheld the Act,’* the widely held view was that
regulation of food and drugs was part of the police power of the states, guaranteed
by the Tenth Amendment.>

When Congress began to regulate addictive narcotics more aggressively, it did
so in reliance on its taxing authority under Article I, § 8 of the U.S. Constitution.>®
Despite Congtess’s reliance on its taxing authority to justify passage of the Harrison
Narcotics Tax Act of 1914 (the “Harrison Act”), the Court was narrowly divided 5-
4 in upholding the law.’” While the Harrison Act did not include a prohibition
against marijuana, its framework would become the model for Congress’s first ef-
forts to criminalize marijuana.’ 8

Certainly, from a modern perspective, federal intervention to limit labeling and
distribution of dangerous products seems like sound policy.*® But that tells only part
of the story.

4 See John P. Swann, The History of Efforts to Regulate Dietary Supplements in the USA, 8
DRUG TESTING & ANALYSIS 271, 271-72 (2015).

9 Milestones in U.S. Food Law, N.D. ST. UNIV. (2018), https://www.ag.ndsu.edu/foodlaw/
overview/history/milestones (explaining that some states revised their laws in order to align with
federal law regulating “misbranded” and “adulterated” foods).

0 Swann, supra note 48, at 272.

5! Pure Food and Drugs Act, ch. 3915, 384 Stat. 768 (1906).

52 LAWRENCE M. FRIEDMAN & GRANT M. HAYDEN, AMERICAN LAW: AN INTRODUCTION
134-35 (3d ed. 2017).

53 See Gonzalez v. Raich, 545 U.S. 1, 16-17 (2005).

5% United States v. Johnson, 221 U.S. 488, 507 (1911).

%> See Lyle Denniston, Constitution Check: Does the Government Have Authority to Ban Trans
Far?, NAT'L CONST. CTR.: CONST. DAILY BLOG (Nov. 14, 2013), https://constitutioncenter.org/
blog/constitution-check-does-the-government-have-authority-to-ban-trans-fat.

¢ U.S. CONST. art. I, § 8; H.R. 6282, 63d Cong. ch. 1 (1914).

57 United States v. Doremus, 249 U.S. 86, 94 (1919).

8 See Harrison Act: What Happened Next..., L. LiB., http://law.jrank.org/pages/12357/
Harrison-Act-What-happened-next.html (last visited Mar. 2, 2019).

" Today, the FDA requires many warning labels on both food and drug products. For a list
of them, see A Food Labeling Guide: Guidance for Industry, FOOD & DRUG ADMIN. (Jan. 2013),
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Although marijuana got swept up into the Pure Food and Drug Act of 1906,
Congress did not have much interest in including it in the Harrison Act.** Hemp
was still widely in use and marijuana still provided relief for a number of medical
conditions.®' Several factors contributed to the sea change that made marijuana the
“demon weed.”

Worth noting are some of the developments that eroded interest in marijuana
for medical purposes and hemp for many of its practical uses. As they still do today,
proponents of medical marijuana faced the challenge of producing a standardized
product.®? Potency of the plant varied greatly,® which is a problem that persists
today because of the difficulty of engaging in cannabis research. Reaction to ingested
marijuana was (and remains) highly unpredictable.* By the end of the nineteenth
century, Big Pharma entered the scene.®

Some of the biggest names in Big Pharma were established long before the mid-
nineteenth century.® For example, Merck dates its origins to 1668 and Glax-
oSmithKline dates its origins to 1715.7 But the Civil War in the United States
helped advance modern pharmaceuticals. Pfizer, founded in 1849, expanded its
business dramatically during the Civil War when demand for painkillers and anti-
septics soared.%® Eli Lilly was a colonel in the Union Army and would go on to set
up a pharmaceutical business in 1876.% Edward Robinson Squibb served in the
Mexican-American War and set up a laboratory in 1858 that would become profit-
able by supplying the Union Army during the Civil War.”

https:/fwww.fda.gov/regulatory-information/search-fda-guidance-documents/guidance-industry-
food-labeling-guide (follow “Download the Labeling Guide” hyperlink).

% David F. Musto, The Marihuana Tax Act of 1937, 26 ARCHIVES GEN. PSYCHIATRY 419,
422 (1972).

61 A Social History of America’s Most Popular Drugs, FRONTLINE, https://www.pbs.org/wgbh/
pages/frontline/shows/drugs/buyers/socialhistory.html.

62 See LESTER GRINSPOON & JAMES B. BAKALAR, MARIJUANA: THE FORBIDDEN MEDICINE
7(1993).

& I

64 Id

% Robin Walsh, A History of the Pharmaceutical Industry, PHARMAPHORUM (Oct. 1, 2010),
https://pharmaphorum.com/articles/a_history_of_the_pharmaceutical_industry/.

6 14

67 Id

68 Id

© 14

7
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Apart from problems evaluating marijuana’s proper dosage, its utility was un-
dercut by the arrival of competing products. Notably, opiates could be injected be-
cause they were water soluble, unlike cannabis,”' and more predictable in their ef-
fects than was cannabis.”? Other patentable, and thus profitable, drugs appeared on
the market.” Aspirin, for example, arrived on the market around 1900.7* I need not
elaborate on its impact on pain management.

In light of the emergence of Big Pharma (along with its advertisements and
political clout),” interest in marijuana as medicine waned.”® Similarly, Big Agricul-
ture’s emergence eroded interest in hemp.”’

Anyone familiar with Civil War history knows that cotton was king in the
South. But in its early history, cultivation was labor-intensive.”® In addition, given
many natural pests, cotton production was limited.” That would change during the
Industrial Revolution and into the twentieth century.

Commercial fertilizers and pesticides increased yields.3* The completion of the
transcontinental railroad opened up markets.®! Developments like the tractor, cot-
ton harvester, and other technologies helped reduce the labor intensity and increased

I GRINSPOON & BAKALAR, supra note 62, at 7.

72 See Austin Jenkins, Legalizing Marijuana: It Changes Policing, but May Leave Racial
Disparities, NPR (Sept. 24, 2016, 5:30 PM), https://www.npr.org/2016/09/24/492111945/
legalizing-marijuana-it-changes-policing-but-may-leave-racial-disparities; Ojmarrh Mitchell &
Michael S. Caudy, Examining Racial Disparities in Drug Arrests, JUST. QUARTERLY 22-23 (2013),
https://www.gmuace.org/documents/publications/2013/examining.pdf; Nadra Nittle, Legalizing
Pot: Is Prop. 64 Really a Civil Rights Issue?, CALMATTERS (Nov. 3, 2016), https://calmatters.org/
articles/legalizing-pot-is-prop-64-really-a-civil-rights-issue/.

73 GRINSPOON & BAKALAR, supra note 62, at 7. Other drugs that appeared at this time
included barbiturates and chloral hydrate. 7.

74 Alan Wayne Jones, Early Drug Discovery and the Rise of Pharmaceutical Chemistry, 3 DRUG
TESTING & ANALYSIS 337, 342 (2011).

75 Eric Schewe, How Did Big Pharma Get Big?, JSTOR DAILY (Mar. 19, 2017), https://daily.
jstor.org/how-did-big-pharma-get-big/.

76 GRINSPOON & BAKALAR, supra note 62, at 7.

77 The People’s History, supra note 26.

78 See Historical Timeline — Farm Machinery ¢ Technology, GROWING A NATION, https://
www.agclassroom.org/gan/timeline/farm_tech.htm (last visited Mar. 20, 2019).

79 BENEDETTO GIULIANO & EMILIA J. VINCI, COTTON CULTIVATION, VARIETIES AND USES
2(2012).

80 Wasim Aktar et al., Impact of Pesticides Use in Agriculture: Their Benefits and Hazards, 2
INTERDISC. TOXICOLOGY 1, 2 (2009).

81 THE ASHGATE COMPANION TO THE HISTORY OF TEXTILE WORKERS, 1650-2000, at 538—
39 (Lex Heerma Van Voss et al. eds., 2010).
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yields for cotton.® They also produced large fortunes for cotton barons.** Thus,
cotton emerged as a ready substitute for hemp in producing many products, such as
cloth.®

Developments at DuPont and similar companies also eroded hemp’s market
utility elsewhere.®> For example, nylon would replace hemp in the production of
rope and similar products.®

These developments do not explain how marijuana became the “demon weed.”
Enter racism.

States began regulating drug use during the end of the nineteenth and begin-
ning of the twentieth centuries.®” Much of the impetus to criminalize marijuana
dates to the influx of Mexicans during the Mexican Revolution.® Advocates of crim-
inalizing marijuana often made overtly racist appeals. Even the name “marihuana”
or “marijuana” reflects a subtle racist appeal: until the influx of Mexicans, “canna-
bis” was the usual term of art.®” Mexicans referred to it as “marihuana” and used it
for recreational purposes.”® Often, politicians used the term “marijuana” or “mari-
huana” when they described the new drug menace that they claimed was taking over

8 John McL. Bennett et al., Advances in Cotton Harvesting Technology: A Review and
Implications for the John Deere Round Baler Cotton Picker, 19 J. COTTON SCL. 225, 242 (2015).

8 STEPHEN YAFA, BIG COTTON: HOW A HUMBLE FIBER CREATED FORTUNES, WRECKED
CIVILIZATIONS, AND PUT AMERICA ON THE MAP 112—-13 (2005).

84 NADRA O. HASHIM, HEMP AND THE GLOBAL ECONOMY 129 (2017); TIMOTHY CURTIS
JACOBSON & GEORGE DAVID SMITH, COTTON’S RENAISSANCE: A STUDY IN MARKET
INNOVATION 201 (2001) (“The results confirmed ‘scientifically’ what believers in cotton had long
held by faith and known by anecdotal experience. People were simply more comfortable when
clothed in cotton.”).

8 Stuart Miller, Hemp: How One Little Plant Could Boost America’s Economy, GUARDIAN
(Feb. 4, 2017), hteps://www.theguardian.com/society/2017/feb/04/hemp-plant-that-could-
boost-americas-economy.

86 14

8 MarcT. Law, History of Food and Drug Regulation in the United States, ECON. HIST. ASS'N,
http://eh.net/encyclopedia/history-of-food-and-drug-regulation-in-the-united-states/ (last visited
Mar. 20, 2019).

88 Matt Thompson, The Mysterious History of “Marijuana,” NPR (July 22,2013, 11:46 AM),
https://www.npr.org/sections/codeswitch/2013/07/14/201981025/the-mysterious-history-of-
marijuana.

8 Chris Bennett, Early/Ancient History, in THE POT BOOK: A COMPLETE GUIDE TO
CANNABIS 31 (Julie Holland ed. 2010).

% Emily Gelmann, Drink a Pint Smoke a Joint: The Importance of Distinguishing Between
Substance Use and Substance Abuse in Custody Cases, MD. B.]., Nov. 2017, at 19, 20.
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the country.”’ Anti-marijuana advocates made extravagant, unverified claims about
marijuana and often did so with explicitly racist language.”®

The most famous anti-marijuana warrior was Harry J. Anslinger.”® Anslinger
entered government service in the late 1920s when he served as an agent in the
Treasury Department’s Bureau of Prohibition.”* Towards the end of Prohibition,
Anslinger received an appointment as the founding Commissioner of the Treasury
Department’s Federal Bureau of Narcotics.”

In Anslinger’s early years of service, he did not see marijuana as an evil.” In-
deed, he debunked the idea that it led to violence—or, as he said, “[t]here is proba-
bly no more absurd fallacy” than the claim that it led to violence.”” Nor did he
believe that it caused harm to users.”® Critics suggest that Anslinger’s moment of
enlightenment came towards the end of Prohibition when his job security might
have been at risk.” Whatever the motivation, Anslinger’s conversion to an anti-
marijuana warrior was complete.

! Christopher Ingraham, “Marijuana” or “Maribuana’™ It’s All Weed to the DEA, WASH.
PosT (Dec. 16, 2016), https://www.washingtonpost.com/news/wonk/wp/2016/12/16/marijuana-or-
marihuana-its-all-weed-to-the-dea/?utm_term=.436bcfOb5aae.

92 See Bennett, supra note 89, at 31. The United States was hardly unique in its racist
language. See Warf, supra note 19, at 428.

% Jesse J. Ransom, “Anslingerian” Politics: The History of Anti-Marijuana Sentiment in
Federal Law and How Harry Anslinger’s Anti-Marijuana Politics Continue to Prevent the FDA
and Other Medical Experts from Studying Marijuana’s Medical Utility 7 (Apr. 20, 1999)
(unpublished  paper, Harvard  University),  hteps://dash.harvard.edu/bitstream/handle/
1/8965561/Ransom.pdf?sequence=1.

% John C. McWilliams, Unsung Partner Against Crime: Harry J. Anslinger and the Federal
Bureau of Narcotics, 1930—1962, PA. MAG. HIST. & BIOGRAPHY, Apr. 1989, at 207, 214-15.

% Ransom, supra note 93, at 18.

% Craig Brand, USA: Protecting Unnecessary Federal Drug War Budgets & Pharmaceutical
Hegemony: Sessions Resurrects the Ghost of Anslinger, CANNABIS L.J., https://journal.cannabislaw.
report/usa-protecting-unnecessary-federal-drug-war-budgets-pharmaceutical-hegemony-sessions-
resurrects-the-ghost-of-anslinger/.

7 Rebecca Carroll, Under the Influence: Harry Anslinger’s Role in Shaping America’s Drug
Policy, in FEDERAL DRUG CONTROL 61, 76 (Jonathon Erlen & Joseph F. Spillane eds., 2006).

% Brand, supra note 96.

99 ]d
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William Randolph Hearst’s newspapers supported Anslinger’s efforts to de-
monize marijuana.'® Hearst, the master of yellow journalism, hated Mexican im-
migrants.'”! His newspapers included lurid stories about crazed Mexicans who com-
mitted violent crimes while under the influence of marijuana.'® When Anslinger
turned his attention to getting federal legislation passed that would effectively ille-
galize marijuana, Hearst routinely applauded Anslinger’s efforts.'*?

Finding racist quotations attributed to Anslinger is easy and a reminder of how
ingrained racist language was in this country.'® Here are a few choice quotations:
“Reefer makes darkies think they’re as good as white men”;'% “Marihuana influ-
ences Negroes to look at white people in the eye, step on white men’s shadows and
look at a white woman twice”;!% and “There are 100,000 total marijuana smokers
in the US, and most are Negroes, Hispanics, Filipinos and entertainers. Their Sa-
tanic music, jazz and swing result from marijuana use. This marijuana causes white
women to seek sexual relations with Negroes, entertainers and any others.”'”” You
can readily find additional quotations as well.'%

While some of his comments were not overtly racist, Anslinger tapped into
fears about crime and violence: “Marijuana is the most violence-causing drug in the

109
d”; «

history of mankin Marijuana is an addictive drug which produces in its users

insanity, criminality, and death.”!10

1% Some commentators have connected real or imagined dots between the facts and have
argued that the DuPonts, their financial backer Andrew Mellon (who was President Hoover’s
Secretary of the Treasury and Harry Anslinger’s uncle-in-law), and William Randolph Hearst
engaged in a conspiracy to demonize marijuana because hemp competed with their products. See
JEFF DITCHFIELD & MEL THOMAS, THE MEDICAL CANNABIS GUIDEBOOK (2014),
https://saltonverde.com/wp-content/uploads/2017/09/14-The_Medical_Cannabis_Guidebook.
pdf. Even if one does not subscribe to such a conspiracy theory, no one can deny that Anslinger
and Hearst joined forces to demonize marijuana and did so based on racist claims.

100 See Christen D. Shepherd, Lethal Concentration of Power: How the D.E.A. Acts Improperly
to Prohibit the Growth of Industrial Hemp, 68 UMKC L. REV. 239, 249 (1999).
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1 Bennett, supra note 89, at 31.

104 See Lynn Walker, A War on Reason, MIT: CULTURE SHOCK MAG (2009),
http://web.mit.edu/cultureshock/fa2009/Walker2.html.

105 [d

106 DAVID E. NEWTON, MARIJUANA: A REFERENCE HANDBOOK 163 (2013) (ebook).

17 Alex Halperin, Marijuana: Is It Time to Stop Using a Word with Racist Roots?, GUARDIAN
(Jan. 29, 2018), https://www.theguardian.com/society/2018/jan/29/marijuana-name-cannabis-
racism.

198 See DITCHFIELD & THOMAS, supra note 100, at 6-9.

19 Jd, at 6.
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Many Americans had little experience with marijuana and uncritically accepted
such extravagant claims.""" At the same time, as the Depression deepened, they may
have been more willing to believe propaganda aimed at Mexicans, whom they feared
were undercutting wages and taking away their jobs.'!?

By 1937, most of the country had bought into the anti-marijuana rhetoric and
the majority of state legislatures had outlawed marijuana.''® Anslinger backed efforts
to expand federal law to outlaw marijuana.'"* During his testimony supporting the
Marihuana Tax Act of 1937, Anslinger made overt appeals to racism. For example,
he claimed before the U.S. House Committee on Ways and Means that “[a] Negro
raped a girl eight years of age. Two Negroes took a girl fourteen years of age and
kept her for two days in a hut under the influence of marihuana. Upon recovery she
was found to be suffering from syphilis.”''> Anslinger’s tactics worked when Con-
gress enacted the law. Few believe that the law would have passed without An-
slinger’s efforts, based on his racism and lack of any scientific support for his extrav-
agant claims about the harmful effects of marijuana.''®

Even in the years after enactment of the 1937 Act, some commentators, in-
cluding politicians, tried to counter the racist and unscientific claims that led to
demonizing marijuana.''” Their voices were largely ignored.!'® Indeed, although the
rhetoric during the 1950s was less overtly racist, Congress increased punishment for

marijuana offenses.!"?

III. DOG WHISTLES

A great deal changed between the 1950s and present day.

" Stephen Siff, The lllegalization of Marijuana: A Brief History, ORIGINS (May 2014),
http://origins.osu.edu/article/illegalization-marijuana-brief-history.

"2 Frin Blakemore, The Brutal History of Anti-Latino Discrimination in America, HIST.
CHANNEL (Sept. 27, 2017), hteps://www.history.com/news/the-brutal-history-of-anti-latino-
discrimination-in-america.

13 Siff, supra note 111.

114 RICHARD DAVENPORT-HINES, THE PURSUIT OF OBLIVION: A GLOBAL HISTORY OF
NARCOTICS 346 (First Am. ed. 2002).

5 Bennett, supra note 89, at 31.

16 Cydney Adams, The Man Behind the Marijuana Ban for All the Wrong Reasons, CBS
NEwS (Nov. 17, 2016, 5:45 PM), http://www.cbsnews.com/news/harry-anslinger-the-man-
behind-the-marijuana-ban/.

17 MAYOR’S COMMITTEE ON MARIHUANA, THE MARIHUANA PROBLEM IN THE CITY OF
NEW YORK 214 (New York Academy of Medicine 1973) (1944).

118 GRINSPOON & BAKALAR, supra note 62, at 11-12.

" Jim Telesmanich et al., The United Statess War on Drugs, EDGE (1999),
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Unless we are in a memory care ward, Baby Boomers like me remember how
marijuana’s image changed during the 1960s. When I lecture on changes in attitudes
about marijuana, I share the following anecdote: when my older brothers were grow-
ing up, had they seen Reefer Madness,'* they most likely would have given credence
to its “demon weed” message. By the time I saw the movie in an art film cinema in
1970 (where one could have gotten a contact high), the movie was “camp,” leaving
many viewers in the aisles. By the end of the 1960s, almost half of all college students
had tried marijuana'?' and most, no doubt, had inhaled.'*?

That cultural shift—marijuana use among middle class (often white) college
students—almost led to a radical reexamination of the nation’s marijuana laws.'*?
Even prior to Richard Nixon’s election as President, Congress had begun examining

0,124

the nation’s drug laws, numbering over 20 and was developing a unified ap-

proach to regulating legal and illegal drugs.'* Many called for decriminalizing ma-

rijuana.'?® When the Supreme Court struck down key provisions of the 1937 Act,'?’

Congress had incentive to reexamine the nation’s approach to drugs generally.'?
As the Controlled Substances Act of 1970 was working its way through Con-
gress, President Nixon appointed a commission to study possible reforms to the
federal marijuana law.'?’ His appointment of the well-respected former Pennsylva-
nia Governor Raymond Shafer seemed to signal a moderate approach to the ques-
tion."*® In what was certainly a compromise, Congress completed the Controlled
Substances Act before publication of the Shafer Commission Report by agreeing to
include marijuana as a Schedule I drug, the classification of drugs for which there is

no recognized medical use.’! Some members of Congress and the public expected
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12 Osbeck & Bromberg, supra note 35, at 47.
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1 Jon Gettman, Controlling Marijuana: A Brief History, HIGH TIMES (Dec. 16, 2017),
https://hightimes.com/culture/controlling-marijuana-brief-history/.

126 Siff, supra note 111.

127 Leary v. United States, 395 U.S. 84, 52-53 (1969).

128 Gettman, supra note 125.

12 Peter Reuter, Why Has US Drug Policy Changed So Little over 30 Years?, in 42 CRIME &
JUSTICE IN AMERICA, 1975-2025, at 75, 86 (Michael Tonry ed., 2013).
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3 John Hudak, How Racism and Bias Criminalized Marijuana, WASH. POST (Apr. 28,
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rescheduling in light of the commission’s report,'* but when the report recom-
mended decriminalizing marijuana and using other, non-criminal, approaches to
marijuana use, Nixon ignored it. '

At least in retrospect, Nixon’s response makes sense in terms of raw and racist
politics. Nixon ran on a “law and order” platform.'** The openly racist Alabama
Governor George Wallace sought to outflank Nixon on the right.'*® By the end of
the 1960s, many Americans shunned overt appeals to race.'*® Instead, Nixon used
the increasingly frequent “dog whistle” appeal to racial animus; most listeners un-
derstood that “law and order” meant clamping down on African Americans, whose
demands for equality often led to inner city riots. '*” Somewhat reminiscent of then-
candidate Trump’s appeals to racism and nativism, '** Nixon was able to chip away
at the Democrats’ advantage among white working class voters.'*® While many
members of the white middle class, even among Republicans, favored a new ap-
proach to marijuana regulation, Nixon’s rejection of the Shafer Commission rec-
ommendation was a sop to his base. 140 Years later, former Nixon Domestic Policy
Chief John Ehrlichman reportedly confirmed Nixon’s motivations for launching his
war on drugs; among his most hated opponents were antiwar activists and African
Americans. Maintaining federal drug laws allowed Nixon to demonize his enemies,

and his enemies included the minority community.'*!

132 7

135 74

134 MICHAEL W. FLAMM, LAW AND ORDER: STREET CRIME, CIVIL UNREST, AND THE CRISIS
OF LIBERALISM IN THE 19608, at 173-74 (2005).
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Yet despite declaring a war on drugs, Nixon did sign the Controlled Substances
Act, which reduced many of the punishments for marijuana offenses.'* That re-
versed some of the more extreme punishments enacted during the 1950s.'** More
severe punishment had to await the Reagan Administration.'**

President Reagan’s War on Drugs made Nixon’s war look like a skirmish. In-
carceration of non-violent drug offenders spiraled between 1980 and 1997, and over
a third of the drug felons in federal prison were low-level nonviolent offenders.'*
Much of this was driven by Reagan-era sentence enhancements, including many
mandatory minimum sentences for nonviolent offenders.'*® While much of the na-
tional attention focused on drugs other than marijuana, Reagan-era legislation did
ratchet up penalties for marijuana offenses, including even the death penalty for
drug kingpins.'*” Like Nixon, Reagan did not use overtly racist language, relying
instead on the increasingly common dog whistle. The most famous example is
Reagan’s portrayal of Linda Taylor, the infamous “Welfare Queen,” as a symbol of
the failed welfare state.'*® Although Taylor’s racial identity was somewhat uncertain,
no one missed the intended stereotype of the “indolent black woman, living off the
largesse of taxpayers.”'*’ Reagan’s War on Drugs demonstrated a similar racial
theme. Turning away from drug treatment and towards incarceration was made

more palatable by targeting crack cocaine.® Who could object to criminalizing
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(2003).
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mothers who gave birth to crack-addicted babies?'*! Indeed, who could resist in-
creasing punishment for crack cocaine well beyond punishment for powdered co-
caine in light of crack’s highly addictive quality?'>

The problem, of course, was that crack was not more addictive than powdered
cocaine.'” And stories about “crack babies” were largely exaggerated.'”* Many
Democrats supported increased punishment and many journalists accepted such as-
sertions about crack without question.'” Indeed, Bill Clinton continued many
Reagan-era drug policies during his administration, despite his softer rhetoric.'>
Despite shared responsibility among Democrats and Republicans, no one could
miss Reagan’s subtext. By the 1980s, the Nixon strategy of appealing to white work-
ing class voters, especially in the South, had effected a permanent shift."”” Like
Nixon, Reagan appealed to his base with the implicitly racist rhetoric of the War on
Drugs.'™
Examining how drug policy has worked on the streets confirms the racial bias

in the United States. Studies are consistent: for example, different racial groups use

151 [d
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had been exposed by their mothers’ drug use during pregnancy; (4) crack use was especially
prevalent among teenagers; and (5) crack’s potency and low cost were making it increasingly
popular.”).

153 Craig Reinarman, 5 Myths About that Demon Crack, WASH. POST (Oct. 14, 2007),
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marijuana at about the same rates.'*” That is true for the sale of marijuana as well.'*
That data is consistent around the country. For example, liberal Mayor Bill de Blasio
has recently called for a change in policing practices in regard to arrest and citation
for possession of marijuana.'® He has done so because of the clear racially disparate
impact of current practices.'®?

Yet despite the similar marijuana rates of use and sales rates across racial lines,
arrest and incarceration rates for marijuana are not similar; police are far more likely

to arrest,'® prosecutors to prosecute,'®* and judges to incarcerate minorities than

white offenders for marijuana offenses.'®®

These disparities have many explanations. No doubt, in some instances, offi-
cials act out of sheer racial animosity.'®® How often government actors act out of
racist motivation is elusive.'®” Other factors may play into the net disparate impact:
for example, some have argued that minorities are more likely than their white coun-
terparts to smoke or sell drugs in public.'® New York officials have attempted to
explain the disparity based on frequency of calls to the police; calls come into the
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https://www.aclu.org/files/assets/aclu-thewaronmarijuana-rel2.pdf; Drew W. Edwards, Facts
Abour Marijuana Use, PSYCH CENT. (Oct. 8, 2018), https://psychcentral.com/lib/facts-about-
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drug_related_criminal_justice (hereinafter Rates of Drug Use).

160 Rates of Drug Use, supra note 159.
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162 Id.

163 AM. C.L. UNION, supra note 159, at 17-20.
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city-hall/story/2017/05/04/racial-disparities-in-marijuana-convictions-in-all-five-boroughs-
111807.
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166 Ralph Ellis, Former Kentucky Police Official Allegedly Sent Racist Messages to Recruit, CNN
(Jan. 22, 2018, 10:25 PM), https://www.cnn.com/2018/01/22/us/kentucky-officer-urged-recruit-to-
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police more frequently from black and Latino neighborhoods.'®® Similarly, some
explain the disparity by the fact that police presence in those communities is greater
than in white communities.'” As a result, police routinely see drug activity in mi-
nority communities.

These kinds of disparities lead to significant setbacks for minority youth, espe-
cially. Some states’ punishment for even a small amount of marijuana are quite se-
vere. For example, two cases from Louisiana have made national headlines. In one,
an offender with a prior criminal record was sentenced to thirteen years in prison
for his final strike: possession of about two joints worth of marijuana.'”’ National
attention to that case resulted in the offender’s release on parole, but only after serv-
ing more than seven years in prison.'’? In a similar case, a Louisiana trial court sen-
tenced the offender to eighteen years in prison—a sentence that the Louisiana Su-
preme Court upheld, over a strong dissent by its Chief Justice.!”?

Granted, the Louisiana sentences no longer represent the national approach to
marijuana offenses.'”* But even short of long-term imprisonment, a person found
guilty of a marijuana offense may face any number of disadvantages. Assume that
police arrest a young minority male for a marijuana offense, even in a state where he
does not do prison time. As a result, the offender may face a host of new challenges.
Employment opportunities are fewer for applicants with criminal records, which
limits access to a decent living.175 Convicted of, say, felony sale or even felony pos-
session, the offender may lose his right to vote.'76 Congress has embedded a variety
of setbacks for offenders in thousands of federal statutes, from the loss of the right
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Arrests, N.Y. TIMES (May 13, 2018), https://www.nytimes.com/2018/05/13/insider/data-
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1£79733f748d.html.
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to live in federally-subsidized housing to the loss of the right to receive food stamps
and student aid.'"”

Even if the offender avoided prison time, his prior conviction may come back
to haunt him in other ways as well. Sentencing guideline systems include a host of
factors in assessing an appropriate prison term.!” Quite commonly, an offender’s
prior criminal history is relevant on the theory that a first-time offender is at a lower
risk of committing additional crimes than a person who has already had contact
with the criminal justice system.'” The hypothetical offender thus risks incarcera-
tion upon a second conviction, even in circumstances where that offender would
not have been subject to imprisonment but for the marijuana conviction. That term
of imprisonment may be criminogenic for an offender who now faces even fewer
opportunities and who may become a member of the criminal class.'®® This kind of
downward spiral has led authors like Professor Michelle Alexander to call the na-
tion’s drug policy the “New Jim Crow.”!®!

Many Americans oppose these kinds of racially discriminatory policies.'®* In-
deed, at least some voters favor legalizing marijuana as a way to remedy this ineq-
uity.183 Quite troubling, however, has been the experience in states that have legal-
ized marijuana.'® Colorado and Washington are case studies.
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In November, 2012, Colorado became the first state in the United States to
authorize recreational use of marijuana.'®* Since then, the number of marijuana re-
lated arrests has, not surprisingly, declined. '®® But racial disparity continues; indeed,
the disparity has increased.'®” That is especially true for minors.'® Since legaliza-
tion, arrests have risen more than 50% for black youth, and more than 20% for
Latino youth.'® The arrest rates for white youth declined by nearly 10%.'*

Washington, which legalized marijuana at the same time,'”' has not done
much better than Colorado. The total number of arrests also declined but racial
disparity remained. According to a study published in 2016, blacks were still twice
as likely as whites to be arrested. 192 Tnn addition, there is a disparity in Washington’s
legal marijuana industry.'*® It is dominated by white, middle class individuals.'**
As reported in 2015, few minorities had ownership stakes in retail stores in Wash-
ington. Fewer than 3% were black and fewer than 4% were Latino.'">

Explaining those data poses difficulties. Disparate arrest rates have a number of
causes. A study in 2013 suggested that some of the disparity is based on racial bias.'*®
Another explanation for the disparity is that many minorities have not moved out
of the black market and into the legal market. Colorado “has nearly 1,000 licensed
dispensaries and nearly 1,500 cultivation licenses. African Americans make up less

than a handful of license holders.”"” The same is true for other minority groups

18 CoLo. CONST. art. XVIIL, § 16.

186 Lopez, supra note 184.
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who remain out of the legal marijuana economy.'”® In addition, Washington ex-
cludes individuals with recent felony convictions from owning licenses.'®” Access to
capital remains a substantial hurdle for prospective minority owners.?%

The high arrest rates and lack of access to capital are intertwined.?”! Not sur-
prisingly, Colorado and Washington voters favored legalization in large part because
of promised tax benefits.’> Absent continued enforcement of marijuana laws
against illegal market participants, promised tax benefits may be illusory.??*

By the time proponents of California’s Proposition 64 got their initiative on
the ballot, drafters and other policy makers had the advantage of watching imple-
mentation in Colorado and Washington.?** Clearly, they learned lessons from those
states and added provisions in the law to address concerns like those posed above.

But are those provisions going to work?

IV. PROPOSITION 64

Proposition 64 was over 30 pages long and addressed numerous concerns.?*

Some of the provisions named the agencies that would implement and oversee reg-
ulations governing the industry.?*® It addressed a wide array of concerns, such as
testing marijuana to assure the purity of the product,207 allocation of tax revenues,?’®

allocation of authority among state, county and local governmental entities,*” kinds

98 Angela Bacca, The Unbearable Whiteness of the Marijuana Industry, ALTERNET (Apr. 1,
2015), https://www.alternet.org/drugs/incredible-whiteness-colorado-cannabis-business.
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$132 Billion in Federal Tax Revenue and 1 Million Jobs, WASH. POST (Jan. 10, 2018),
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of licenses,?!* and the creation of a track and trace program.?!! It earmarked funds
for the Highway Patrol to study issues related to marijuana-intoxicated drivers and
for youth education among other specific goals.?' It also allowed limitations on
advertising aimed at adolescents.*!?

The drafters of the proposition took advantage of a thoughtful report produced
by Licutenant Governor Gavin Newsom’s Blue Ribbon Commission.?'* Further, a
close reading of the proposition suggests that its drafters included many of its pro-
visions to satisfy various stakeholders.?'® But for purposes of this Article, a few pro-
visions addressed issues related to racially disparate impact.

The initiative’s drafters were aware of the racial disparity.2 16 Indeed, even after
California reduced possession of small amounts of marijuana to an infraction, and
arrests for marijuana offenses plummeted, racial disparity continued.?'” In recent
years, felony arrests for marijuana offenses have gone from 13,300 in 2014 to 8,886
in 2015.2!'® Misdemeanor arrests remained relatively constant. In 2014, there were
6,411 misdemeanor arrests involving marijuana and in 2015, there were 6,267.27
In Oakland, police continued to search black suspects more often than they did
white suspects.”?’ Even though they were no longer arrested for possession of mari-
juana, black offenders were fined at higher rates than their white counterparts.®?!

According to a 2015 study, the arrest rate for blacks was three and a half times

2
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25 See Adult Use of Marijuana Act, 2016 Cal. Legis. Serv. at A-111 (explaining that
individuals convicted of a felony are not automatically disqualified from obtaining a license and
provisions earmarking funds for specific entities).
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greater than for whites for marijuana-related crimes.*?? As elsewhere, prior to Prop-
osition 64, very few minorities had been able to enter the legal market for medical
marijuana. The medical marijuana industry helped produce some fortunes for dis-
pensary owners, but most of them were white.??*

Above, I described some of the ways in which prior convictions, even for minor
marijuana offenses, have had a negative impact on minorities.?** For example, a
prior conviction may limit employment and educational opportunities. Further, un-
der many laws, prior felony convictions disable those individuals from holding a
variety of licenses.?** Proposition 64’s drafters included provisions to alleviate those
harms.

Specifically, Proposition 64 included a provision allowing individuals to peti-
tion to have their criminal records reduced or expunged.??® The law requires ex-
pungement if the offender’s conduct giving rise to the conviction is no longer crim-
inal under Proposition 64.??7 Similar provisions allow prior convictions to be
adjusted in light of the current characterization of the offender’s conduct. For ex-
ample, an offender whose conduct was a felony under prior law can petition to have
a retroactive reduction of the offense to a misdemeanor.??® To allow greater access
to licenses for those with prior convictions, Proposition 64 rejected a blanket pro-
hibition that would prevent someone with a prior felony conviction from securing
a license.??’ It also treats as an infraction what would have been a felony or misde-
meanor under the previous law if committed by a juvenile, thus preventing arrest

222 Dennis Romero, Despite Liberal Por Laws, California Has Seen Nearly a Half>Million
Weed Arrests, LA WEEKLY (Aug. 19, 2016, 7:01 AM), htep://www.laweekly.com/news/despite-
liberal-pot-laws-california-has-seen-nearly-a-half-million-weed-arrests-7277852.
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(Oct. 25, 2016, 7:31 AM), http://www.laweekly.com/news/will-marijuana-legalization-benefit-
people-of-color-7535839 (noting that only one third of dispensary owners were minorities).

24 See, e.g., Jenkins, supra note 72; Mitchell & Caudy, supra note 72; Nittle, supra note 72.
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CHARITABLE TR. (Mar. 8, 2017), https://www.pewtrusts.org/en/research-and-analysis/blogs/
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David R. Miller, Deputy Director for Research, Ill. Gen. Ass. Legis. Research Unit, to Tom Johnson,
Senator (Feb. 8, 2012), http://www.icjia.state.il.us/IERTF/pdf/LegislativeResearchUnitDocuments/
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with all of its collateral consequences.?** Instead of criminal sanctions, juvenile of-
fenders should receive drug education and community service.?*! Finally, the prop-
osition limited police discretion in charging certain offenses. Prior to Proposition
64, an officer had discretion over whether to charge an offender in possession of
over an ounce of marijuana with possession (a misdemeanor) or possession with
intent to distribute (a felony).?*? Data revealed an increased likelihood that an of-
fender would be charged with a felony charge if he was black than if he was white.?**
The law takes away that discretion. In theory, all of these provisions reflect the hopes
of the drafters and voters to ameliorate some of the historic inequities of the nation
and state’s drug policies.?**

At the same time, Proposition 64 included a provision giving priority to appli-
cants who were currently in the marijuana business when California adopted the
new law.?** The policy makes sense: current producers and sellers need an incentive
to come into the legal market.?*® Leaving them out in the black market undercuts
efforts to raise taxes and to achieve other important goals such as abating environ-
mental harm and increasing product safety.?’

Yet another provision of the law seemed to prevent large organizations from
entering the market. For example, Proposition 64 included limits on the size of a
marijuana growing facility, seemingly to prevent Big Weed from dominating the

market and leaving smaller producers out of the legal market.?*® Currently, the topic
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20 See CAL. HEALTH & SAFETY CODE § 11357(a)(1)(A)—(B) (eliminating the possibility of
minors serving jail time).
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of litigation in state court is the Bureau of Cannabis Control’s regulation that allows
a grower to hold multiple licenses.*’

Proposition 64 had its critics.*** But many of those who voted for Proposition
64 recognized its drafters’ sincere efforts to address major policy concerns, including
its efforts to abate a host of social harms caused by the War on Drugs and the un-
regulated illegal market for marijuana.**' Now is the time to ask whether Proposi-

tion 64 can achieve its goals.

V. UNFULFILLABLE EXPECTATIONS?

Major legislation often requires coalescence of varied interest groups.*** But
achieving the goals of the various interest groups may present policy makers with an
impossible task. Elsewhere, I have written about how the goals of various marijuana
advocates may be in conflict.>*? For example, advocates for reform may not be able
to deliver on promised tax revenues and reduced law enforcement and incarceration
costs at the same time.?** Similarly, one ought to be agnostic about whether Cali-
fornia’s adoption of Proposition 64 will achieve the hoped-for abatement of envi-
ronmental harms.?* The jury is still out on whether the law will effectively eliminate
the black market in the production and sale of marijuana.*® Thus far, despite high
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hopes, whether Proposition 64 will abate the disproportionate impact on minorities
remains an open question.

Some provisions of Proposition 64 have a good chance of succeeding. Steering
juvenile offenders into drug education and community service may work,**’ de-
pending on the quality of drug education and the ability to find meaningful com-
munity service.”*® So too may the provision of the law eliminating discretion of an
officer to choose between charging an offender with felony possession with intent
to distribute or misdemeanor possession of more than one ounce.**

Expungement may work, but many offenders may be unaware of the law’s pro-
vision.””” Depending on the community, even offenders who are aware of the pro-
vision may not have the resources to petition the court.”>! Some counties impose

filing fees,?>2 253

and hiring an attorney makes the financial challenge even greater.
District Attorneys in some counties have taken a proactive position. For exam-
ple, San Francisco District Attorney George Gascon has decided to throw out all

marijuana misdemeanor convictions dating back to 1975.%** Some counties have
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waived filing fees.>® In some areas, nonprofit organizations and attorneys working
pro bono have set up free expungement clinics.*>®

While one ought to applaud efforts to facilitate expungement, at least for older
offenders, it is likely to come too late. Convictions carry direct and collateral conse-

157 A thirty-year-old ex-

quences that can put an offender on a downward spira
offender will have a hard time making up educational and other advantages lost over
time.

At the same time, for some unknown number of ex-offenders, the law should
have benefits.”>® Cases that made headlines, demonstrating the ongoing harm of
prior convictions, may be ones where expungement opens up opportunities for ex-
offenders.”>

The most challenging question about Proposition 64 is whether minorities will
gain access to the industry. Many proponents of legalization touted the economic
benefits of legalizing marijuana.”*® While some of those projections seem wildly op-

21 some dispensary owners and providers of medical marijuana have made

timistic,
fortunes.’®> Some entrepreneurs in other states have made substantial incomes in
the business.”*® Investors have already pumped billions of dollars into the indus-

try.?** Will minorities share the wealth?
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The track record in California, post-Proposition 215 (allowing the use of med-
ical marijuana), is not encouraging. The benefits of that law seem to have gone
largely to white participants in the industry.265 Nationwide data is not available, but
Buzzfeed published a story estimating that black ownership accounts for only 1%
of marijuana dispensaries.**®

Other aspects of Proposition 64 will determine whether minorities share in the
marijuana dividend. One provision in the law works against minority access. By
necessity, the drafters of Proposition 64 built in a preference for those already in the
business.”®” They included that provision in order to undercut the black market.*®
Participants in the pre-legalized market would have access to customers and could
continue to function as they have in the black and grey markets without an incentive
to come into the legal market.?® But given the predominance of white ownership—
for example, in medical dispensaries—a grandfathering clause will likely skew the
racial composition of license holders.

The grandfathering clause is less troubling than two other factors. The cost of
entry into the legal market has proven to be enormous. According to one industry
consultant, starting a marijuana business costs at least $250,000.?’° That estimate
may be conservative, with some estimates running even higher.?”!

The second factor that may squeeze out minority entrepreneurs is the Bureau
of Cannabis Control’s decision to allow an entity to own more than one license.?’?

Such a decision invites larger, better capitalized entities to dominate the legal indus-

try. 273
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One can make good arguments for allowing large-scale operations into the in-
dustry. For example, large farmers may gain economies of scale, allowing them to
stay in business in a period where the price of the product seems to be declining
because of oversupply.?’* Further, as a student in my Marijuana Seminar argued in
her paper, users are shifting from smoked marijuana to concentrate cannabis prod-
ucts.”” Producing concentrate cannabis products requires the expensive process of
converting the plant to usable oils.?”® Big farms can produce the large crops of ma-
rijuana plants needed to produce sufficient quantities of oil.*”” Large farmers are
also used to complying with labeling laws controlling pesticides and herbicides.?’®
Given their investments in land and equipment, they may be less willing to skirt
legal rules as well. For example, one commentator familiar with large farming oper-
ations describes how some farmers employ one person to assure that the company
complies with all governmental regulations.?””

Despite arguments that may support allowing large scale operations, Big Weed
presents a host of different policy challenges.”® If California’s marijuana business
flourishes, it stands to be a white-dominated business. The War on Drugs—along
with many other discriminatory practices—has left many members of minority
communities without ready access to the cash needed to set up businesses.”®! Mi-

nority family wealth is roughly one half that of white Americans.”®* Absent existing

274 Geoffery Mohan, What Would a Recreational Market in California Look Like?, L.A. TIMES
(Nov. 10, 2016, 3:50 PM), http://www.latimes.com/business/la-fi-marijuana-market-20161110-
story.html; Joseph Schumpeter, The Marlboro of Marijuana, ECONOMIST (Nov. 8, 2014),
https://www.economist.com/business/2014/11/08/the-marlboro-of-marijuana.

75 Jessica Chance, A Farm Girl’s Statutory Interpretation of Proposition 64, at 30
(unpublished student paper) (on file with Lewis & Clark Law Review).

76 Lindsey Bartlett, Colorado Company LEVO Launches Home Oil-Infusion Machine,
WESTWORD (Apr. 7, 2017, 6:59 AM), https://www.westword.com/marijuana/levo-oil-launches-
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27 Large Scale Greenhouse Production Meets Craft Cannabis in Emerald Health and Village
Farms ~ Joint  Venture, MDA PATIENT SERVICES (July 28, 2017, 1:33 PM),
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emerald-health-and-village-farms-joint-venture/.

278 Kerrie Badertscher & Kurt Badertscher, Are You Ready for California’s Pesticide
Regulations?, CANNABIS BUS. TIMES (Mar. 7, 2018), http://www.cannabisbusinesstimes.com/
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279 See Chance, supra note 275, at 29.

20 Vitiello, supra note 237, at 968, 977.
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resources from some other income stream, would-be business owners do not have
the cash to enter the marijuana business.”®* Even if traditional bank loans were avail-
able, discriminatory lending practices are notorious.”**

While minority communities may not experience the economic benefits of a
successful marijuana industry, they will continue to suffer some of the costs of that
industry.”® Marijuana advocates must concede that marijuana use has cleanup
costs.?®® While for many users marijuana does not cause harm, heavy marijuana us-
ers tend to remain trapped in poverty, limiting opportunities for their children.?’
Marijuana taxation is regressive, imposing extra costs on less affluent users.?®® Given
that marijuana use remains consistent across racial groups, the net effect of low par-
ticipation in the profits of the marijuana industry means that minority communities
bear many of the costs—but not the benefits—of legalization.?*’

Minority communities are likely to bear another disproportionate cost as well.
Data from states like Colorado demonstrate continued disproportionate arrest and
conviction rates for minority offenders.”>® Only some of that results from racial po-
licing.”' Some of the disparity comes from the fact that minority participants in the
industry do not have the resources to enter the legal market.””* As long as they re-
main in the illegal market, law enforcement must arrest them if the state is going to
receive the tax and other benefits promised by proponents of the law.???> Once again,

competing policy goals are at odds.

28 Hackman, supra note 281.
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Business Loans, WASH. POST (June 3, 2014), https://www.washingtonpost.com/business/on-small-
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2014/06/03/70059184-ca86-11¢3-9f5¢c-9075d5508f0a_story.html?utm_term=.737b172900d1.
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Some activists have called for equity programs to address the kinds of problems
raised here.?** Notably, Oakland has developed a program intended to assist those
who suffered from the War on Drugs.?”> Under Oakland’s proposal, an applicant
who meets certain income requirements and has lived in an area with a high level of
marijuana arrests or has been arrested for a marijuana-related offense since Novem-
ber 5, 1996, qualifies for that city’s program.296 Meeting those requirements gives
the qualifying applicant priority to get a marijuana business license.””” Beyond thar,
Oakland’s program provides qualified applicants “with entrepreneurial mentors,
technical assistance (for business plan prep and municipal regulations compliance),
and help with other procurement needs.””® It also provides “zero-interest small
business loans, and conditional approval for equity applicants even if they don’t
have all of their financing or real estate secured upfront.”*” The funding for that
part of the program comes from licensing fees paid by those able to pay without
assistance.>%? Setting its criteria based on income, rather than race, probably im-
munizes Oakland’s equity program from an equal protection challenge.*"!

Other liberal cities have followed Oakland’s lead in creating an equity pro-
gram.>? Notably, San Francisco, Los Angeles and Sacramento have sought to ad-

dress equity issues with reforms similar to Oakland’s equity program.>*?
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HUEFFPOST (Jan. 18, 2018), https://www.huffingtonpost.com/entry/women-racial-justice-legal-
marijuana_us_5a5df6d5e4b04{3c55a5db01.

25 Become an Equity Applicant or Incubator, CITY OF OAKLAND, http://www2.o0aklandnet.
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»7 Brentin Mock, The Case for Weed Reparations, CITYLAB (Apr. 27, 2017), hteps://www.
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392 See Cannabis Equity Programs: Updates from Oakland and San Francisco, HARRIS
BRICKEN: CANNA L. BLOG (Jan. 25, 2018), https://www.cannalawblog.com/cannabis-equity-
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Whether programs like these will be enough to balance the equities will be an
open question for several years. Wealthy investors have already pumped billions of
the dollars into the industry and have a running start.’** Thar suggests that equity
programs may be too little, too late. A trump card may be the (probable) election of
Gavin Newsom as the new governor.*”> He took a leadership role in moving Cali-
fornia towards legalizing recreational marijuana and has advocated for equity in the
business.*” But he and other elected officials may yield to the temptation likely to

be offered by wealthy investors who already have a head start in the industry.3 07

VI. CONCLUDING THOUGHTS

The marijuana industry is here to stay. We are closer to a national solution to
marijuana law now than at any point in modern history.**® Federal forbearance dur-
ing the Obama Administration allowed medical and eventually recreational mariju-
ana businesses to flourish, leading to the flow of capital into the industry.**® Former
Attorney General Jeff Sessions’s decision to rescind the Obama-era Cole Memoran-
dum (giving states latitude to develop their recreational marijuana businesses) back-
fired.>!® For the first time, members of Congress on both sides of the aisle have
voiced support for a national solution to the marijuana issue.’'' Members of both
parties have put a number of bills into the hopper, bills that are steadily gaining
support.’'? Contributions are flowing into congressional members’ coffers and now
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disproportionately to those of Republican members.*'* But what will that industry
look like? No one knows.

Advocates for social justice should be vigilant. Legislators targeted minority
communities throughout the history of marijuana regulation with long-term conse-
quences.*'* An unregulated market in marijuana is not likely to remedy those his-
toric inequities. The flow of capital into politicians’ hands cuts against racial reme-
diation: white investors already have the upper hand in the marijuana business.*”
They are not likely to advocate for equity programs, but instead are likely to favor
business-friendly legislation.?'® We already know what that economic system looks
like.

California has a chance to address equity issues. Certainly, Proposition 64’s
drafters included some provisions that can help. California needs more: the best
hope is for aggressive leadership to expand equity programs statewide. Without such
efforts, we face the same old, same old.

http://www.drugpolicy.org/blog/unprecedented-action-congress-sends-signals-ending-federal-
marijuana-prohibition-could-finally.

313 Trevor Hughes, Marijuana Money Increasingly Flowing to Republican Lawmakers, USA
TopAY (Jan. 21, 2018, 1:51 PM), hteps://www.usatoday.com/story/news/2018/01/21/marijuana-
money-increasingly-flowing-republican-lawmakers/1042239001/.

34 Nick Wing, Marijuana Probibition Was Racist from the Start. Not Much Has Changed.,
HUFFPOST (Jan. 25, 2014), https://www.huffingtonpost.com/2014/01/14/marijuana-prohibition-
racist_n_4590190.html; Chicago Lewis, supra note 266.

315 Chicago Lewis, supra note 266.

316 See Chris Arsenault, The Politics of Pot Lobbying, VICE MONEY (Jan. 26, 2018), https://
news.vice.com/en_ca/article/yw548b/the-politics-of-pot-lobbying-in-canada;  Reid =~ Wilson,
Marijuana Lobby Goes Mainstream, THE HILL (Feb. 1, 2017, 6:00 AM), http://thehill.com/
homenews/state-watch/317175-marijuana-lobby-goes-mainstream.



	Binder3.pdf
	Binder2.pdf
	LCB_23_3_Article_1_Vitiello_Correction_789-93
	LCB_23_3_Article_1_Vitiello.pdf

	LCB_23_3_Article_1_Vitiello_Correction_802
	Binder2

	LCB_23_3_Article_1_Vitiello_Correction_808-813
	Binder3

