MORAL TURPITUDE

by
Colleen Murioz

Criminalizing immigration status has tainted the lives of permanent residents
in the United States for years. A minor misdemeanor conviction imposes the
threat of extreme penalties for noncitizens and their continued residence in the
United States. Specifically, a conviction of a crime involving moral turpitude
can prevent a noncitizen from seeking admission, threaten deportation pro-
ceedings, and jeopardize his or her ability to naturalize as a United States
citizen. Crimes involving moral turpitude remain undefined in the Immigra-
tion and Nationality Act, causing courts to adjudicate the crimes arbitrarily.

In the absence of statutory or administrative direction, jurisdictions across the
United States generally employ a two-step categorical approach to analyze the
definition of moral turpitude and to adjudicate the associated crimes. First,
the court identifies the requisite elements of the state statutory conviction. Sec-
ond, the court compares the state statutory elements of the conviction to the
generic federal crime. A crime of moral turpitude is determined if all state
statutory elements are a categorical match to the generic federal counterpart.

The employed categorical approach appears facially determinable. Yer crimi-
nal convictions for similar crimes continue to elicit varying immigration con-
sequences due to the swing of the political pendulum. Attorneys general intro-
duce loopholes into the traditional two-step categorical approach effectively
altering the outcome of a conviction which would otherwise not be considered
a crime involving moral turpitude. This Note describes the traditional cate-
gorical approach and explores the modifications proposed, exercised, or rejected
as the approach continues to evolve. Finally, this Note proposes a solution to
adjudicate crimes involving moral turpitude.
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INTRODUCTION

Imagine the story of Rosa. Rosa immigrated to the United States from Mexico
as a child. She became a lawful permanent resident as a maturing adolescent. Rosa
has since lived in the United States for 40 years. Rosa has four children and works
full-time pumping gas to put food on the table for her family. One late night, Rosa
was working alone at the pump station and recognized a car slowly pull forward. It
was her childhood friend. Rosa’s friend stepped out of her car and walked up to
Rosa with tears in her eyes. She only had five dollars, but desperately needed gas to
return home to her one-year-old baby and food to hold them over until payday in
two days. Rosa felt deeply saddened to see her friend in need. Rosa filled her friend’s
gas tank, washed her car, and loaded two bags filled with bagels and bananas into
her friend’s car. Rosa accepted her friend’s five dollars, contributed ten dollars of
her own, and wrote off the remaining balance.

At the end of every month, Rosa’s station manager records inventory and bal-
ances the station’s account. Upon calculation this month, Rosa’s manager recog-
nized a deviation in the account’s receivables. Rosa, along with a couple of other
employees who independently engaged in similar behavior, confessed to their ac-
tions of unlawfully assisting guests. All guilty employees were fired from their jobs,
reported to the California police department, and charged with theft pursuant to
California Penal Code § 484(a),! which criminalizes the intent to permanently de-
prive the owner of his or her property or services. The charged employees face

" Colleen Mufioz, J.D., Lewis & Clark Law School. Many thanks to Professor Juliet Stumpf
for her insight and direction throughout the composition of this Note, and to the staff of the
Lewis & Clark Law Review for their hard work during the publication process. Special thanks are
attributed to my husband, Jesus Mufioz, for his unconditional support, encouragement, and
inspiration to investigate the intricacies of immigration law.
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charges including a fine potentially exceeding $1,000 and imprisonment for up to
one year. Rosa and her colleagues pled guilty, and the judge sentenced them to ten
months of probation and community service—no jail time.

Rosa’s now former colleagues are United States citizens. The conviction left
them with new jobs and tainted resumes. Unfortunately, Rosa was not so lucky.
About a month later, she received a Notice to Appear in Immigration Court. After
living in the United States for over 40 years, Rosa faced potential deportation for
having committed a crime involving moral turpitude.

* k%

Rosa’s hypothetical account is just one illustration of how a single criminal
conviction has the potential to impose extremely adverse immigration consequences
on noncitizens. Despite establishing roots and maintaining residencies in the United
States for several decades, noncitizens face the threat of mandatory deportation upon
conviction of a criminal offense, even for a minor misdemeanor.?

A conviction of a minor offense could have “disastrous consequences for a per-
son’s immigration status.”® As United States citizens, Rosa’s former colleagues were
able to continue their residence in the United States and remain with their families.
Since Rosa was born across the border, in a land foreign to her as an adult, she could
be forced to leave the country she considers home.

A criminal conviction may compromise a noncitizen’s legal immigration status
in a number of ways. Some compromises are strictly defined and unambiguous,*
while others are not as easily recognizable. Crimes involving moral turpitude are not
specifically defined in the Immigration and Nationality Act (INA).> Consequently,
adjudicators and advocates alike face decades of controversy and debate while the
courts attempt to strictly define which crimes fall involve “moral turpitude.”

! CAL. PENAL CODE § 484(a) (West 2019) (“Every person who shall feloniously steal, take,
carry, lead, or drive away the personal property of another, or who shall fraudulently appropriate
property which has been entrusted to him or her, or who shall knowingly and designedly, by any
false or fraudulent representation or pretense, defraud any other person of money, labor or real or
personal property, or who causes or procures others to report falsely of his or her wealth or
mercantile character and by thus imposing upon any person, obtains credit and thereby
fraudulently gets or obtains possession of money, or property or obtains the labor or service of
another, is guilty of theft.”).

2 Juliet Stumpf, The Crimmigration Crisis: Immigrants, Crime, and Sovereign Power, 56 AM.
U. L. REV. 367, 378 (2000).

% Erin McKee & Joseph Justin Rollin, Crimmigration: Where Immigration Law and Criminal
Law Meet, 64 MULTNOMAH B. ASS'N: MULTNOMAH LAW., May 2018, at 14.

* The INA defines several criminal offences which unambiguously list specific actions that
fall within the purview of the crime. See id. § 1227(a)(2)(E) (crime of domestic violence); id. §
1227(a)(2)(B) (crime of controlled substances). See generally Immigration and Nationality Act §
101(a)(43), 8 U.S.C. § 1101(a)(43) (2012)) (aggravated felony crimes).

> Id. §§ 1101-1537.
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Considering the extreme immigration implications noncitizens face as a result
of a criminal conviction, it is important to understand the process adjudicators use
to determine a noncitizen’s fate. Immigration courts continuously modify the eval-
uation process for determining which crimes involve moral turpitude and which do
not. Traditionally, courts administer a two-step approach which first attempts to
identify a categorical match to the generic federal definition of the crime, and sec-
ond, in divisible statutes only, attempts to “discern whether the [noncitizen’s] con-
viction can be narrowed to the qualifying crime.”® In 2008, United States Attorney
General Mukasey modified the traditional two-step categorical approach to include
a third step.” The third step permitted the evaluation of evidence historically barred
from entering the analysis.® In 2015, Attorney General Holder vacated the 2008
decision noting that the “third step of Attorney General Mukasey’s framework [was]
contrary to the unambiguous language of the statute.”

In April 2018, the Supreme Court employed the categorical analysis to a con-
viction ultimately determined too vague to satisfy a categorical match presump-
tion.’ There, the Court employed the categorical approach to determine “whether
‘the ordinary case’ of an offense poses the requisite risk” for the generic federal stand-
ard of conviction.™ In evaluating the requisite risk, the Court evaluates the ““nature
of the offense[,]’ generally speaking.”12

While the courts continuously attempt to define crimes involving moral turpi-
tude, the noncitizens bearing the weight of the experimentation often have created
a family, livelihood, and substantial stake in the United States. In an effort to make
outcomes more uniform and certain, the adjudication of crimes involving moral
turpitude should be modified in two respects. First, the INA should provide a clear
definition for crimes involving moral turpitude. Second, immigration courts should
only use the traditional categorical approach, eliminate the independent evaluation
of divisible elements, and continue to reject the analysis of extrinsic evidence.

This Note examines the interrelated effects of criminal law and immigration
law. Part I begins by explaining the relationship between immigrants and crime. It
next describes the creation of what is known as “crimmigration”—a term used to
describe the intersection of two distinct bodies of law merging on various adjudica-
tive platforms.

¢ Barrera-Lima v. Sessions, 901 F.3d 1108, 1115 (9th Cir. 2018).

7 See generally In re Silva-Trevino (Silva-Trevino I), 24 1. & N. Dec. 687 (A.G. 2008),
vacated, 26 1. & N. Dec. 550 (A.G. 2015).

8 Id. at 690.

9 In re Silva-Trevino (Silva-Trevino II), 26 1. & N. Dec. 550, 552 (A.G. 2015) (citing Silva-
Trevino v. Holder, 742 F.3d 197, 203 (5th Cir. 2014)).

10" See Sessions v. Dimaya, 138 S. Ct. 1204, 1223 (2018).

"' Id. at 1211 (quoting James v. United States, 550 U.S. 192, 208 (2007)).

12 Id. (quoting Leocal v. Ashcroft, 543 U.S. 1, 7 (2004)).
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Part II introduces crimes involving moral turpitude and provides an overview
of the controversial definition, effects of a conviction, and the analytic approach an
adjudicator will use to determine whether a crime involves moral turpitude.

Part I1I details the categorical analysis employed to determine whether a crime
involves moral turpitude. This Part uses the hypothetical scenario of Rosa to assist
in describing the process. Part III also addresses the seminal case of /7 re Silva-Tre-
vino to discuss the proposed, and eventually rejected, third step of the categorical
analysis."

Part IV proposes a solution to define the ambiguous crimes involving moral
turpitude and suggests an approach to make uniform all future analyses related to
evaluating crimes involving moral turpitude.

I. RELATIONSHIP WITH IMMIGRANTS AND CRIME

During the Civil Rights Era, immigration was viewed as a powerful tool to
encourage the protection of refugees and undocumented workers in order to combat
the racial discrimination to which they fell victim.** This movement has since dra-
matically shifted scope.® The current perception of immigration is subjectively
framed to illustrate United States citizens as victims who need protection from im-

migrants.’® This illustration consequently encourages the public to frame its view of

3 In 2015, the court vacated Silva-Trevino I, removing the third step of the categorical
approach analysis. Silva-Trevino II, 26 1. & N. Dec. at 553. Under the Trump administration,
the possibility of reviving the Sifva-Trevino I third step is potentially forthcoming. We will explore
the third step and the implications it might raise should the Trump administration wish to
reinstate a holding similar to Silva-Trevino’s original decision.

14 Teresa A. Miller, Citizenship ¢ Severity: Recent Immigration Reforms and the New Penology,
17 GEO. IMMIGR. L.J. 611, 615 (2003).

15 Simon Butler & Ian Angus, People Are Not Pollution: Population Limits Are Not Green,
GREEN LEFT WKLY. (Jan. 31, 2010), https://www.greenleft.org.au/content/people-are-not-pollution-
population-limits-are-not-green (refuting the shifting argument suggesting that “immigrants should
be kept out because their way of life is a threat to our environment”); Muzaffar Chishti et al.,
Shifting Gears, Trump Administration Launches High-Profile Worksite Enforcement Operations,
MIGRATION POL’Y INST. (Jan. 24, 2018), https://www.migrationpolicy.org/article/shifting-gears-
trump-administration-launches-high-profile-worksite-enforcement-operations ~ (declaring  the
Trump administration’s efforts to place fear in working-class immigrants as signaling that “the
workplace is not a safe space”); Ali Vitali et al., Trump Referred to Haiti and African Nations as
Shithole” Countries, NBC NEWS (Jan. 12, 2018), https://www.nbcnews.com/politics/white-
house/trump-referred-haiti-african-countries-shithole-nations-n836946 (reporting on President
Trump’s dismissal of immigrants from “shithole” countries and his view that the U.S. is
threatening thousands of American lives by welcoming the immigrants and their drugs).

16 Miller, supra note 14, at 615.
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“the immigrant as a criminal versus the immigrant as a member of society.”” De-
spite popular belief, this perception of immigrants as criminals is vastly misleading.
In fact, quite the opposite is true.'®

Immigrants, whether or not with documents, “do not increase local crime rates
and are less likely to cause crime than their native-born peers.”*® Furthermore, “na-
tives are more likely to be incarcerated than immigrants.”?® Despite this fact, efforts
to bring immigrants into court have increased.”* Criminal law has consequently be-

come a part of the conversation in immigration court.

A. Crimmigration: The Immigration Law and Criminal Law Merger

The controversial weight of criminal convictions on noncitizens has interlaced
immigration law and criminal law. Legal scholars describe this overlap as the “crim-
inalization of immigration law.”?? Criminalization of immigration law, or “crimmi-
gration law,”%3 depicts the invasion of criminal law into immigration law, which was
historically categorized as civil law.

17" Stumpf, supra note 2, at 375.

'8 WALTER EWING ET AL, AM. IMMIGR. COUNCIL, THE CRIMINALIZATION OF
IMMIGRATION IN THE UNITED STATES 1 (2015) (concluding that native-born individuals are more
likely to engage in criminal behavior and become incarcerated than are immigrants); Julia Dahl,
How Big a Problem Is Crime Committed by Immigrants?, CBS NEWS (Jan. 27, 2017),
https://www.cbsnews.com/news/illegal-immigrants-and-crime-how-big-a-problem-is-crime-
committed-by-immigrants/ (pointing to the American Immigration Council’s findings that “1.6
percent of immigrant males age 18-39 are incarcerated, compared to 3.3 percent of the native-
born”).

! MICHELANGELO LANDGRAVE & ALEX NOWRASTEH, CATO INST., CRIMINAL
IMMIGRANTS: THEIR NUMBERS, DEMOGRAPHICS, AND COUNTRIES OF ORIGIN 1 (2017).

20 ]d

2! REFUGEES INT’L, REPORT CARD: THE TRUMP ADMINISTRATION’S PERFORMANCE ON
REFUGEE AND HUMANITARIAN PROTECTION 4 (2018), https://www.refugeesinternational.org/
reports/2018/6/19/report-card-on-the-trump-administrations-performance-on-refugee-and-
humanitarian-protection (giving the Trump Administration an unsatisfactory grade (F) related to
the “criminal prosecution of asylum seekers and imposition of criminal sentences prior to
consideration of any claims for asylum”); Tal Kopan, Arrests of Immigrants, Especially Non-
Criminals, Way Up in Trump’s First Year, CNN POLITICS (Feb. 23, 2018), https://www.cnn.
com/2018/02/23/politics/trump-immigration-arrests-deportations/index.html  (identifying  a
substantial increase in arrests of immigrants under President Trump’s direction to “cast[] a wide
net to catch undocumented or deportable immigrants”); Dara Lind, Around the Country, ICE Is
Arresting Immigrants When They Show Up to Court, VOX (Aug. 7, 2017), hteps://www.vox.com/
policy-and-politics/2017/4/11/15180140/immigrants-arrested-courthouses-ice  (verifying the
Trump administration’s effort to target immigrants for deportation proceedings in local
courthouses for unrelated matters, including green card application submissions and offering to
provide witness testimony, among others).

22 Miller, supra note 14, at 613.

2 Stumpf, supra note 2, at 376.
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According to Professor Juliet Stumpf, criminal law and immigration merge in
three respects:

(1) the substance of immigration law and criminal law increasingly overlaps,
(2) immigration enforcement has come to resemble criminal law enforce-
ment, and (3) the procedural aspects of prosecuting immigration violations
have taken on many of the earmarks of criminal procedure.?*

Immigration proceedings have gravitated to parallel the criminal justice system both
procedurally and substantively,® most notably in enforcing consequences of crimi-
nal offenses.?® As the legal disciplines intersect, minor convictions can lead to ad-
verse immigration consequences.

The breadth of offenses that threaten immigration status expands as crimmi-
gration becomes more prevalent. Arguably, the most complicated aspect of immi-
gration law involves calculating the immigration consequences imposed due to a
criminal conviction. Punishment for a mere misdemeanor conviction could now
result in mandatory deportation proceedings.?’

Consider Rosa. Rosa’s United States citizen former colleagues faced criminal
charges and subsequent penalties for their conviction. Yet their case ended there.
But not Rosa’s. Rosa will now face an immigration judge to adjudicate the conse-
quences of her criminal conviction.

II. CRIMES INVOLVING MORAL TURPITUDE

Unlike its lengthy catalogue of crimes identified as aggravated felonies,?® the
INA does not list crimes that involve moral turpitude.29 Without a definition, stat-
utory interpretation is required to determine whether or not a crime falls within the

2 Id. at 381 (footnote omitted).
> Id. at 376.
%6 Immigration consequences are employed only when an immigrant has been convicted of a
criminal offense. The INA defines the term “conviction” as a “formal judgment of
guilt . . . entered by a court . . . or ... where . . . a judge or jury has found the alien guilty or the
alien has entered a plea of guilty or nolo contendere or has admitted to sufficient facts to warrant
a finding of guile.” 8 U.S.C. § 1101(a)(48)(A)(i) (2012).

¥ Stumpf, supra note 2, at 378.

2 8 US.C. § 1101(a)(43) (providing an extensive list of crimes classified as aggravated
felonies).

¥ Immigration and Nationality Act, U.S. CITIZENSHIP & IMMIGR. SERVS. (July 10, 2019),
https://www.uscis.gov/laws/immigration-and-nationality-act. Please note that the INA refers to
noncitizens as “aliens.” In an effort to maintain sensitivity in the use of offensive labeling, this
Note will instead refer to noncitizens as “noncitizens,” unless citing to specific language in the

INA.
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category of morally turpitudinous conduct.*® However, unequivocally, the lack of a
clear definition of crimes involving moral turpitude leads to varying evaluations and
conflicting interpretations across jurisdictions. Legal scholars describe the classifica-
tion of a crime involving moral turpitude as “maddeningly vague and the cases just
as maddeningly intricate.”® The vagueness causes advocates and adjudicators alike
difficulty in analyzing what constitutes a crime involving moral turpitude and what
falls short.

The likely explanation for the lack of a workable definition is “because its limits
are charted by human experience.”*? As a result of a loosely defined description and
absent a clear procedure for what constitutes a crime involving moral turpitude,
courts are forced to deploy a case-by-case analysis. Consequently, inconsistent ap-
plications of the analysis continues to produce varying results for like circum-
stances.>® The inconsistencies could lead to mandatory deportation in one jurisdic-
tion and no deportation in another.®*

A. Framing a Loose Definition

Courts have uniformly held that crimes involving moral turpitude are “inher-
ently base, vile, or depraved, and contrary to the accepted rules of morality and the
duties owed between persons or to society in general.”*® Decisions rendered by the
Board of Immigration Appeals (BIA) and the Attorney General constructed this
working definition.®® Authorities continue to describe crimes involving moral tur-
pitude as “anything done contrary to justice, honesty, principle, or good morals”
and “an act of baseness, vileness, or deprawity.”37 Alternative versions of the defini-
tion describe a crime involving moral turpitude as one that is “inherently wrong and

3 Cate McGuire, An Unrealistic Burden: Crimes Involving Moral Turpitude and Silva-
Trevinos Realistic Probability Test, 30 REV. LIT. 607, 609 (2011).

3 T. ALEXANDER ALEINIKOFF ET AL., IMMIGRATION AND CITIZENSHIP: PROCESS AND
PoLICY 680 (8th ed. 2016).

32 Jd. (quoting 1 CHARLES GORDON ET AL., IMMIGRATION LAW AND PROCEDURE §
71.05(1)(d)(i) (2015)).

3 Patrick J. Campbell, Note, Crimes Involving Moral Turpitude: In Search of a Moral
Approach to Immoral Crimes, 88 ST. JOHN’S L. REV. 147, 148 (2014).

3 Id. at 163.

3 Silva-Trevino I, 24 1. & N. Dec. 687 (A.G. 2008) (quoting Hamdan v. INS, 98 F.3d 183,
186 (5th Cir. 19906)); see also Jordan v. De George, 341 U.S. 223, 226 (1951); Marmolejo-
Campos v. Holder, 555 F.3d 903, 910 (9th Cir. 2009); Hernandez-Perez v. Holder, 569 F.3d
345, 347 (8th Cir. 2009); Mendez v. Mukasey 547 F.3d 345, 347 (2d Cir. 2008); Rodriguez v.
Gonzalez, 451 F.3d 60, 63 (2d Cir. 2006); Knapik v. Ashcroft, 384 F.3d 84, 89 (3d Cir. 2004).

3¢ Pooja R. Dadhania, Note, The Categorical Approach for Crimes Involving Moral Turpitude
After Silva-Trevino, 111 COLUM. L. REv. 313, 315 (2011).

7 In re Serna, 20 I. & N. Dec. 579, 582 (B.I.A. 1992) (emphasis omitted) (quoting 37 Op.
Aty Gen. 293, 294 (1933)).
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has been committed with scienter; that is, a crime which is morally objectionable.”®

The ambiguous and indefinite definition of moral turpitude receives harsh criticisms
as being open-ended, unsettling, vague, and subjective in nature.*

Courts have, however, agreed that crimes involving moral turpitude are in-
nately immoral. Adjudicators categorize moral turpitude offenses as malum in se,
referring to the nature of the crime as reprehensible and inherently wrong, as op-
posed to malum probibitum, which refers to crimes that are statutorily prohibited.40
Malum in se crimes require scienter and knowledge of the criminal statute commit-
ted. Similarly, the BIA’s constructed definition of crimes involving moral turpitude
requires corrupt scienter.* Adjudicators consider the determination as a question of
the “offender’s evil intent or corruption of the mind.”*? Generally, a crime will in-
volve moral turpitude if such evil intent is “implicit in the nature of the crime”
regardless of whether “the statute requires proof of evil intent.”*3

Notwithstanding the unclear, intangible definition provided in the INA, courts
have agreed that continuing to enforce against crimes involving moral turpitude is
an effective foundation for removal proceedings against noncitizens.** Adjudicators
have divided crimes involving moral turpitude into three broad categories of con-

46

victions:*® (1) crimes against the person (including domestic violence,™ murder,

3% Dadhania, supra note 36, at 313.

3 Campbell, supra note 33, at 153.

% Nadine Wettstein, The Consequences for Immigrants of Crimes Involving Moral Turpitude,
IMMIGR. BRIEFINGS, Feb. 2013, at 2, WL 13-02 IMMIGRBRIEF 1; see also Ruiz-Lopez v. Holder,
682 F.3d 513, 519 (6th Cir. 2012) (“[Olffenses that can be classified as ‘malum in se’ generally
do involve moral turpitude, while those classified as ‘malum prohibitum’ do not.” (citing Torres-
Varela, 23 1. & N. Dec. 78, 84 (B.I.A. 2001))).

41 Ruiz-Lopez, 682 F.3d at 519 (“[M]oral turpitude under the [INA] requires that a
perpetrator have committed the reprehensible act with some form of scienter’; thus, ‘where
knowledge is a necessary element of a crime under a particular criminal statute, moral turpitude
inheres in that crime’ if the crime also involves some sort of reprehensible conduct.” (quoting
Silva-Trevino I, 24 1. & N. Dec. 687, 706 n.5 (A.G. 2008))); see also Michel v. Immigration &
Naturalization Serv., 206 F.3d 253, 263 (2d Cir. 2000) (determining that “knowledge is a
requisite element . . . and corrupt scienter is the touchstone of moral turpitude”); Perez-Contreras,
20 I. & N. Dec. 615, 618 (B.I.A. 1992) (identifying a crime involving moral turpitude as an act
“accompanied by a vicious motive or corrupt mind . . . . [wlhere knowing or intentional conduct
is an element” (citations omitted)).

2 Serna, 20 1. & N. Dec. 579, 581 (B.L.A. 1992).

# Gonzalez-Alvarado v. Immigration & Naturalization Serv., 39 F.3d 245, 246 (9th Cir.
1994).

4 Dadhania, supra note 36, at 315.

4 ALEINIKOFF ET AL., supra note 31, at 680.
4 See Tokatly v. Ashcroft, 371 F.3d 613, 616 (9th Cir. 2004).
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rape, aggravated assault, sexual battery,*’ kidnapping, and solicitation of prostitu-
tion*®); (2) crimes against property (including arson, burglary,*® and embezzle-

50)

ment®); and (3) crimes with an element of fraud.®! It is important to note, however,

that multiple convictions for a crime that is not considered to be one involving

moral turpitude do not compound into such a crime in the aggregate.52

B.  The Effect of a Conviction for a Crime Involving Moral Turpitude

Adjudicating and predicting the consequences of an immigrant’s criminal con-
viction are some of the most complicated features of immigration law.>® As illus-
trated in the hypothetical case of Rosa, a permanent resident legally residing within
the United States for a substantial period of time may nevertheless face removal
proceedings for a conviction of a benign violation of the law.>*

The analysis for determining the immigration effects, if any, on a noncitizen
who has committed a criminal offense begins, throughout all grounds of removabil-
ity, with the declaration of a conviction.*® The court’s adjudication process regard-
ing whether a criminal offense involves moral turpitude commences exclusively on
the recognition that the individual was convicted of a criminal offense. The INA
defines a conviction as an admission or “judgment of guilt.”® It is important to note

47 See Gonzalez-Cervantes v. Holder, 709 F.3d 1265, 1267 (9th Cir. 2013).

4 See Rohit v. Holder, 670 F.3d 1085, 1090 (9th Cir. 2012).

49 See Uribe v. Sessions, 855 F.3d 622, 624 (4th Cir. 2017).

0 See Delgado-Chavez v. Immigration & Naturalization Serv., 765 F.2d 868, 869 (9th Cir.
1985).

>1 See Tijani v. Holder, 628 F.3d 1071, 107576 (9th Cir. 2010).

52 Wettstein, supra note 40, at 2 (“A crime that does not involve moral turpitude does not
become a [crime involving moral turpitude] through repetition.”); see also Short, 20 1. & N. Dec.
136, 139 (B.I.A. 1989) (“Moral turpitude cannot be viewed to arise from some undefined
synergism by which two offenses are combined to create a crime involving moral turpitude, where
each crime individually does not involve moral turpitude.”).

5% This complex overlap between immigration law and criminal law led to the holding in
Padilla v. Kentucky, wherein the Court held that defense counsel’s failure to advise the noncitizen
defendant of the adverse consequences of his immigration status was ineffective assistance of
counsel. Padilla v. Kentucky, 130 S. Ct. 1473, 1494 (2010). The aftermath of Padilla created a
requirement that criminal defense attorneys advise their immigrant clients of the potential adverse
immigration consequences of their criminal convictions or plea deals. /4. at 1483.

>4 Campbell, supra note 33, at 147.

> See 8 U.S.C. § 1101(a)(48)(A) (2012).

> The INA explicitly defines a “conviction” as follows:

The term “conviction” means, with respect to an alien, a formal judgment of guilt of the

alien entered by a court or, if adjudication of guilt has been withheld, where— (i) a judge or

jury has found the alien guilty or the alien has entered a plea of guilty or nolo contendere or

has admitted sufficient facts to warrant a finding of guilt, and (ii) the judge has ordered some

form of punishment, penalty, or restraint on the alien’s liberty to be imposed.
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the significance between an individual who has commirted a criminal offense versus
an individual who has been convicted of a criminal offense. The INA focuses the
inquiry strictly on what crime the noncitizen was convicted of, not what acts he or
she committed.®” If a noncitizen commits a criminal offense but is never convicted
in a criminal court of law, his or her immigration status will not be implicated.
Alternatively, if the noncitizen’s criminal actions are adjudicated in a criminal court
of law and a judgment or decision is rendered, his or her immigration status will be
analyzed for potential implications.

Evaluating of the consequences following receipt of a criminal conviction must
begin with the language of the INA. Pursuant to the INA, a conviction of a crime
involving moral turpitude has the ability to cause astringent adverse immigration
consequences, regardless of the noncitizen’s immigration status.®® Due to the am-
biguous and controversial nature of the evaluation for a crime involving moral tur-
pitude, the repercussions may vary dramatically, and consequently lead to dispro-
portionate outcomes.>®

A conviction for a crime involving moral turpitude leads to considerably detri-
mental consequences for noncitizens and their continued residence in the United
States. The conviction of a crime involving moral turpitude can prevent a noncitizen
from seeking admission,?® threaten both lawful permanent residents and visa holders
with deportation proceedings,”* and jeopardize a noncitizen’s ability to establish
good moral character,% which is required as circumstantial evidence to supplement

Id.

57 See Moncrieffe v. Holder, 569 U.S. 184, 191 (2013) (“The reason is that the INA asks
what offense the noncitizen was ‘convicted’ of, not what acts he committed. ‘{Clonviction’ is ‘the
relevant statutory hook.”” (alteration in original) (citations omitted)).

8 The distinction between identifying whether a noncitizen will be punished by deportation
or by inadmissibility relies on the noncitizen’s entry into the United States. Noncitizens who have
been inspected and admitted into the United States by an Immigration Officer at a port of entry
are subject to deportation grounds pursuant to 8 U.S.C. § 1227(a). Conversely, those noncitizens
who were not inspected and admitted into the United States are subject to inadmissibility grounds
pursuant to 8 U.S.C. § 1182(a).

> Maureen Sweeney, Categorical Analysis of Immigration Consequences 7 28 14, YOUTUBE
(July 28, 2014), https://www.youtube.com/watch?v=eDA-wVIed TO.

6 8 U.S.C. § 1182(a)(1) (identifying aliens convicted of a crime involving moral turpitude
as a classification of individuals ineligible for visas or admission into the United States).

0 Jd. § 1227(a)(2)(A)(i) (determining a classification of aliens deportable as: “[a]ny alien
who—(I) is convicted of a crime involving moral turpitude committed within five years (or 10
years in the case of an alien provided lawful permanent resident status under section 1255(j) of
this title) after the date of admission, and (II) is convicted of a crime for which a sentence of one
year or longer may be imposed”).

2 Id. § 1101(f) (describing actions or characteristics that disqualify a noncitizen from
establishing good moral character).
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an application to naturalize as a United States citizen.%® Further, a conviction of a
crime involving moral turpitude may prevent a noncitizen’s eligibility for cancela-
tion of removal, voluntary departure, or other relief benefits facing removal.®*
Noncitizens are deportable if they are convicted of a single crime involving
moral turpitude within five years from their date of admission® for which an adju-
dicator can impose a potential sentence of imprisonment for at least one year.%
Multiple convictions of crimes involving moral turpitude arising from separate crim-
inal schemes will subject a noncitizen to removability regardless of the date of con-

viction or sentence of incarceration.”

C. The Adjudication Process

Once the noncitizen is convicted,® the ambiguous approach to the adjudica-
tion process creates uncertainty in predicting the consequences. The immigration
judge (I]), the adjudicator sitting in the administrative courts for the Department
of Justice, maintains authority to determine whether or not the nonimmigrant will
be subject to removal proceedings.®® The dissatisfied party can appeal the IJ’s deci-
sion to the BIA.” During the appeal process, the Attorney General has authority to
directly assign the case to herself.”* Decisions published by the BIA or the Attorney

6 Id. § 1229b(b)(1)(B).

64 Id. (describing establishment of good moral character as a ground to give the Attorney
General the ability to cancel removal of a noncitizen); id. § 1229¢(b)(1)(B) (describing
establishment of good moral character as a ground to authorize the Attorney General to permit
an alien to voluntarily depart the United States).

6 Id. § 1227(2)(2)(A)(i). The five-year clock begins to run from the date the noncitizen was
inspected and authorized entrance by an immigration officer. /4. The noncitizen must maintain
continuous lawful presence in the United States thereafter. If the noncitizen is admitted and later
adjusts his status, the clock does not restart once the noncitizen’s status is adjusted so long as, prior
to adjustment, he maintained continuous residence in the United States. The clock remains
effective from the initial date of inspection and authorization. If the noncitizen entered without
inspection (EWI) and subsequently adjusted his status, the clock will begin to run once the
adjustment is granted. See Shivaraman v. Ashcroft, 360 F.3d 1142, 1148-49 (9th Cir. 2004).

6 8 U.S.C.§ 1227(2)(2)(A) ().

7 Id. § 1227(2)(2)(A)(ii).

8 Seeid. § 1101(a)(48)(A)(i) (defining “conviction”).
® Id. § 1001.1(1) (defining “immigration judge”).
70 Id. § 1003.1(b) (authorizing the BIA to hear appeals for cases including, but not limited

o

to, exclusion cases, deportation cases, removal proceedings, asylum, rescission of adjustment of
status, etc.).

71 Id. § 1003.1(h)(1) (providing three individuals with the power to refer an appealed case
directly to the Attorney General: the Attorney General herself, the Chairman of the BIA, and the
Security of Homeland Security or specific officials within the Department of Homeland Security
under the direction of the Secretary).
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General create binding precedent in all proceedings of similar issues.”” In limited
circumstances, and subject to restrictions, a noncitizen may challenge an order of
removal issued or reinstated on appeal.”

As a threshold matter, the court first looks to the BIA’s prior decisions to de-
termine if the noncitizen’s criminal conduct was deemed morally turpitudinous in
a prior decision.” This precedential preview is known as Chevron deference.” Chev-
ron deference is applied to determine an agency’s construction of a statute.’® First,
the court looks to the INA to determine if the conduct is deemed morally turpitudi-
nous explicitly in the statute.”” If the INA is silent on the particular crime, Chevron
deference refers the court to the agency’s “permissible construction of the statute.”’®

Adjudicators use the framework of the Chevron approach to decipher ambigu-
ous statutes in the immigration context. The BIA accords Chevron deference to pro-
vide otherwise “ambiguous statutory terms ‘concrete meaning through a process of
case-by-case adjudication.””’® A decision is entitled to Chevron deference “when it
relies on a precedential BIA decision to determine that certain conduct is morally
turpitudinous.”ao However, a decision is not entitled to Chevron deference if the
court erroneously applied the prior precedent or if the prior decision “provided no

reasoned explanation for its conclusion.”®!

72 Id. § 1003.1(g) (confirming designated decisions which establish precedential value).

7> Id. § 1252 (providing for judicial review of orders of removal in limited circumstances).
Among other limitations, the INA precludes judicial review requested for judgments against
criminal aliens. /4. § 1252(a)(2)(C). Alternatively, claims challenging constitutional liberties and
questions of law permit judicial review. The evaluation of determining whether or not a crime
involves moral turpitude is a question of law. Consequently, despite the claims having been rooted
in criminal grounds, federal courts may review the case. See Dadhania, supra note 36, at 321.

74 Riverav. Lynch, 816 F.3d 1064, 1070 (9th Cir. 2016).

5 14

76 Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 842 (1984).

77 Id. Deference is limited, however, to interpreting the criminal offense as provided in the
INA. See Jean-Louis v. Att’y Gen. of U.S., 582 F.3d 462, 466 (3d Cir. 2009) (“Although we defer
to the agency’s determination of whether an offense constitutes a [crime involving moral
turpitude], we accord no deference to its construction of a state criminal statute, as to which it has
no particular expertise.”); Omagah v. Ashcroft, 288 F.3d 254, 258 (5th Cir. 2002)
(“[D]etermining a particular federal or state crime’s elements lies beyond the scope of the BIA’s
delegated power or accumulated expertise.”).

78 Chevron, 467 U.S. at 843.

7 Immigration & Naturalization Serv. v. Aguirre-Aguirre, 526 U.S. 415, 425 (1999)
(quoting Immigration & Naturalization Serv. v. Cardoza-Fonseca, 480 U.S. 421, 448-49
(1987)).

80 Barrera-Lima v. Sessions, 901 F.3d 1108, 1117 (9th Cir. 2018).

81 Rivera v. Lynch, 816 F.3d 1064, 1070 (9th Cir. 2016); see also Barrera-Lima, 901 F.3d at
1118 (determining that due to the BIA’s erroneous application of the prior criminal offense,
Chevron deference was inapplicable).
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D. Initial Adjudication Landscape

Jurisdictions across the United States customarily follow a universal two-step
approach to analyze the precedent defining moral turpitude and review its charac-
teristics. This method is known as the categorical approach. In 1994, the BIA first
outlined a proposal for the categorical approach analysis in I re Alcantar,® a case
involving the conviction of an aggravated felony. The BIA introduced the categori-
cal approach to compare the generic federal definition of the crime with the state
statutory crime of conviction. The comparison does not consult the underlying facts
of the conviction, but instead focuses on the elements of the crime and resulting
harm.

Similar to a conviction for an aggravated felony, adjudicators attempt to deter-
mine whether a criminal conviction involves moral turpitude by applying the cate-
gorical approach. Once the noncitizen is convicted of a criminal offense, the cate-
gorical approach focuses on “whether moral turpitude necessarily inheres in the
elements of the offense,” rather than whether the noncitizen’s actions gave rise to
the conviction.®® Accordingly, the analysis requires a legal evaluation because it con-
siders the elements of the statute of conviction.3 A factual evaluation would require
the court to consider the actual conduct of the noncitizen, which the categorical
approach precludes. For example, if a noncitizen is convicted of theft, the court will
consider the statutory elements of the theft: (1) taking, appropriating, or obtaining
property; (2) deprivation of property without consent of owner; and (3) intent to
deprive another.®® The court will not consider Jacts related to the offense, such as
the time of day, relationship of parties involved, or circumstances surrounding the
event.%

The seminal case responsible for creating considerable debate and for reframing
the categorical approach is Silva-Trevino 13" The defendant in Silva-Trevino I was
a Mexican national who became a permanent resident of the United States in 1962.
Over 40 years later, on October 6, 2004, he was convicted and entered a plea of no
contest to indecency with a child under Texas law.28 The court accepted Silva-Tre-
vino’s plea and punished him with a fine of $250, five years of community supervi-
sion, and mandatory attendance to sex offender counseling.®® The Department of

82 In re Alcantar, 20 1. & N. Dec. 801, 809-13 (B.I.A. 1994).

8 Dadhania, supra note 36, at 314.

84 Lee A. O’Connor, Understanding the Categorical and Modified Categorical Test, 57 FED.
LAW. Nov./Dec. 2010, at 48.

8 See, e.g., OR. REV. STAT. § 164.015 (2017) (Oregon theft statute).

% A more in-depth discussion differentiating an elemental evaluation and a factual
evaluation is addressed infra Part II1.

87 Silva-Trevino I, 24 1. & N. Dec. 687 (A.G. 2008).

88 Id. at 688.

8 JId at 691.



2020] REEVALUATING MORAL TURPITUDE 339

Homeland Security initiated removal proceedings to deport Silva-Trevino to Mex-
ico given his aggravated felony conviction.* Consequently, Silva-Trevino lost his
permanent resident status.%! Silva-Trevino applied for an adjustment of status pur-
suant to section 245(a) of the INA, requesting discretionary relief from removal on
the basis that he was convicted of an aggravated felony, not a crime involving moral
turpitude, and therefore remained eligible to adjust his immigration status.%?

The court applied the categorical approach to evaluate Silva-Trevino’s claim to
determine if he was in fact convicted of a crime involving moral turpitude. For over
a decade, the categorical approach followed a two-step approach adopted by the
evaluation of aggravated felonies. During adjudication of Silva-Trevino I, the Attor-
ney General proposed a highly controversial third step, dramatically changing the
landscape for nonimmigrants in criminal court. The court has since vacated the
three-step approach proposed in Silva-Trevino I® and instead has focused primarily
on the elements of the conviction. President Trump continues to threaten a stricter
immigration policy, instilling fear in not only immigrants seeking refuge in the
United States but also in noncitizens currently residing in the United States with

the requisite documents.**

[II. THE CATEGORICAL APPROACH

Many advocates and adjudicators have grappled with the categorical approach
over the past several decades. Courts employ a uniform two-part analysis for evalu-

90 14

a1

» 1

93 See Silva-Trevino II, 26 1. & N. Dec. 550, 552 (A.G. 2015); see also Moncrieffe v. Holder,
569 U.S. 184, 200 (2013) (confirming the “relevant INA provisions ask what the noncitizen was
‘convicted of,” not what he did” (quoting 8 U.S.C. § 1227(a)(2)(A)(iii))); Carachuri-Rosendo v.
Holder, 560 U.S. 563, 581-82 (2010) (holding that courts are not permitted to consider extrinsic
evidence such as conduct and facts outside the record of conviction to satisfy the categorical
approach).

%% Following the recent decision of Sessions v. Dimaya, 138 S. Ct. 1204, 1207 (2018) in
which the Court held that a federal statute (18 U.S.C. § 16(b)) defining certain aggravated felonies
was unconstitutionally vague for purposes of the INA, President Trump published two tweets
declaring his ambition to close any potential “loopholes” allowing criminal immigrants to remain
in the United States. President Trump’s tweets read as follows:

Today’s Court decision means that Congress must close loopholes that block the removal of

dangerous criminal aliens, including aggravated felons. This is a public safety crisis that can

only be fixed by . .. Congress — House and Senate must quickly pass a legislative fix to

ensure violent criminal aliens can be removed from our society. Keep America Safe!

Donald J. Trump (@realDonaldTrump), TWITTER (Apr. 17, 2018, 2:34 PM), https://twitter.
com/realDonaldTrump/status/986357228306354178.
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ating whether a conviction involves a crime of moral turpitude. First, courts “iden-
tify the requisite elements for conviction under the statute.”® Second, courts then
“apply the categorical approach to determine whether the elements of the conviction
match the generic definition of a crime involving moral turpitude.”®® A modified
categorical approach is applied only “when the statute is divisible into multiple
crimes.”®” While the underlying principles remain uniform across all jurisdictions,
some minor variations in procedural application occur in different courts.

A. Step I: The Traditional Categorical Approach

With the exception of a minor, albeit distinctive, adaptation to step one, the
first two steps of the categorical approach remain unchanged following the Attorney
General’s mandated three-step approach in Sifva-Trevino 1. The first step is the tra-
ditional categorical approach, which recognizes the alleged state crime and identifies
the corresponding generic federal definition of the criminal offense, sometimes
known as the federal standard.*® Identifying the general federal definition allows the
adjudicator to determine whether a conviction of the federal standard will constitute
either an inadmissible or deportable offense.”® The adjudicator compares the ele-
ments of the state statutory conviction with the elements of the generic federal crime
and determines whether moral turpitude necessarily inheres in the elements.®°

Consistent with the primary focus in the categorical approach, it is important
to recognize the necessary distinction between elements and facts. Elements are nec-
essary legal requirements that the “prosecution must prove to sustain a convic-
tion.”*" Alternatively, facts relate to specific events or circumstances that occurred,
which “hav[e] no ‘legal effect or consequence’ in the categorical approach evalua-
tion.'® The court’s evaluation is strictly limited to comparing the elements to the
generic federal definition rather than the factual allegations.'®

During her comparison, the adjudicator analyzes whether the state statute de-
fining the crime “categorically fits within the ‘generic’ federal definition” of the

% Barrera-Lima v. Sessions, 901 F.3d 1108, 1115 (9th Cir. 2018).
96 Id
7 14

% See O’Connor, supra note 84, at 48 (referring to the “federal standard”).

9 See supra note 58 (identifying the distinction between inadmissibility and deportability).

100" Jean-Louis v. Att’y Gen. of U.S., 582 F.3d 462, 465, 480 (3d Cir. 2009).

191 Mathis v. United States, 136 S. Ct. 2243, 2248 (2016) (citing Elements, BLACK’S LAW
DICTIONARY 634 (10th ed. 2014)).

192 Jd. (citing Fact, BLACK’S LAW DICTIONARY 709 (10th ed. 2014)).

193 Jd. (determining that the courts “focus solely on whether the elements of the crime of
conviction sufficiently match the elements of [the] generic [offense], while ignoring the particular
facts of the case”).
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criminal offense.'® The primary focus on the evaluation of the state statute is to
determine if all violations of the criminal conviction will result in morally turpitudi-
nous conduct. If all elements of every potential conviction of the statutory offense
“involve[] turpitudinous conduct, then [the] noncitizen’s conviction would neces-
sarily involve moral turpitude.”'® Accordingly, the court will find the defendant
had committed a crime involving moral turpitude.

Adjudicators identify the elements provided in the state offense. The identified
elements are then compared to the elements provided in the federal definition as
defined in the INA. If all state elements are encompassed in the generic federal def-
inition, there is a “categorical match” and a crime involving moral turpitude ex-
ists.*® The court in Descamps v. United States confirms that a “prior conviction
qualifies as [a match] only if the statute’s elements are the same as, or narrower than,
those of the generic offense.”%” Consequently, if all of the state statutory elements
fic within the generic federal elements, then the noncitizen is convicted of a crime
involving moral turpitude, and is, accordingly, vulnerable to immigration conse-
quences imposed by the conviction.

Unless all violations involve moral turpitude, the noncitizen will prevail. 1% If
the state conviction contains elements not identified in the generic federal defini-
tion, the state conviction is categorically overbroad and therefore ineligible for con-
sideration as a crime involving moral turpitucle.log Opverbroad statutes do not estab-
lish a categorical match and “cannot serve as a predicate for removal.”*? While
overbroad statutes establish a ground for a conviction of the state criminal offense,
they remain beyond the elements necessary for a federal conviction of moral turpi-
tude and do not establish a ground for immigration consequences on morally tur-

pitudinous grounds.**

104 Moncrieffe v. Holder, 569 U.S. 184, 190 (2013).
195 Dadhania, supra note 36, at 325-26.

106 See Sweeney, supra note 59.

177" Descamps v. United States, 579 U.S. 254, 257 (2013); ¢f- Rendon v. Holder, 764 F.3d
1077, 1084 (9th Cir. 2014) (determining that the state statute “is not a categorical match to the
federal, generic crime . . . because [the state statute] punishes a broader range of conduct than a

generic . . . offense”).

1% O’Connor, supra note 84, at 52.

19" See Sweeney, supra note 59.

O Brief of the Am. Immigration Lawyers Ass’n et al. as Amici Curiae at 3, I r¢ Amicus

Invitation, No. 17-06-12 (Aug. 4, 2017) (AILA No. 17080403) (citing Esquivel-Quintana v.
Sessions, 137 S. Ct. 1562, 1568 (2017)).

" Divisible statutes trigger a second step in the categorical approach evaluation for the state
to suggest immigration implications on the basis of an overbroad state statute. See infra Part IIL.B
for a detailed description of divisible statutes.



342 LEWIS & CLARK LAW REVIEW [Vol. 24:1

Take, for example, the hypothetical case of Rosa. Rosa was convicted of theft
pursuant to California Penal Code section 4842 for providing free goods and ser-
vices, which are commonly distributed in exchange for monetary value, to a cus-
tomer. The Ninth Circuit, along with the BIA, has described the generic definition
of theft as “the taking of property or an exercise of control over property without
consent with the criminal intent to deprive the owner of rights and benefits of own-
ership, even if such deprivation is less than total or permanent.”™® The BIA has
consistently held that the generic federal crime of theft is a crime involving moral
turpitude only if committed with the intention to deprive one of his or her property
permanently.

The traditional categorical approach requires the court to compare the generic
federal definition of theft with the charged state statutory definition. The element
of permanence listed in the generic federal definition is absent in the state definition
of the crime of theft.!'® Therefore, the state conviction is overbroad because it allows
for less than permanent deprival of an individual’s property. When the state convic-
tion is overbroad, the adjudicator must determine if the minimum conduct of the
criminal offense involves theft as defined in the generic federal definition.

There are two methods that courts use for this evaluation: the least culpable
conduct test and the realistic probability test. To formulate a consistent comparison,
courts employ one of the two tests to analyze the criminal statute under the first step
of the categorical analysis. The tests differ with regard to the varying degrees of proof
necessary to evaluate whether or not the state statutory definition is overbroad. The
least culpable conduct test asks whether moral turpitude is inherent in the “mini-
mum conduct sufficient to satisfy the elements of the offense,” while the realistic
probability test considers if there is a “hypothetical probability” that the criminal

statute “could be applied to conduct that does not involve moral turpitude.”116

1. Least Culpable Conducr Test
The least culpable conduct test, also known as the minimum conduct ap-
proach, assists in determining whether the minimum conduct required to convict a

"2 CAL. PENAL CODE. STAT. § 484(a) (West 2019); see supra note 1 for the full statutory
language.

3 Gonzales v. Duenas-Alvarez, 549 U.S. 183, 189 (2007) (quoting Penuliar v. Gonzales,
435 F.3d 961, 969 (2006)).

114 See In re Grazley, 14 1. & N. Dec. 330, 333 (B.LA. 1973); In re H, 2 1. & N. Dec. 864,
865 (B.I.A. 1947).

15 See supra note 1 (providing the California Penal Code definition of “theft”).

16 Julia Myers, Crimes Involving Moral Turpitude: Determining Authority Towards a Strictly
Categorical Approach and Demonstrating Potential Plea Bargain Implications, 20 SUFFOLK J. TRIAL
& App. ADVOC. 314, 321 (2015).
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noncitizen of the offense necessarily meets all of the essential elements of the federal
definition.*’

Courts use the least culpable conduct test to determine whether or not moral
turpitude could exist permanently within the identified minimum conduct required
to satisfy a conviction of the criminal statute.*® For the conviction to involve moral
turpitude, every possible circumstance with the potential to violate the criminal stat-
ute must involve moral turpitude.!!® If the minimum conduct of the state offense
does not include every element of the generic federal offense, the categorical analysis
is complete and the noncitizen has not been convicted of a crime involving moral

turpitude.*?

2. Realistic Probability Test

The second test used to analyze the criminal statute under the first step of the
categorical analysis is the realistic probability test. The realistic probability test de-
termines whether or not moral turpitude could exist permanently within an act “that
would realistically be prosecuted under the statute.”*?! The court may consider a
crime outside the listed elements of the federal standard so long as it requires “a
realistic probability, not a theoretical possibility, that the State would apply its stat-
ute to conduct that falls outside the generic definition.”*?* The standard of proof
requires the noncitizen to direct the court to at least one other case in which the
state court “appl[ied] the statute in the special (nongeneric) manner for which he
argues.” ?? If the noncitizen is unable to identify a case wherein the criminal conduct
committed falls outside the generic federal definition, the court cannot find that the
state statutory offense creates a “subspecies” of the generic federal crime.*** Accord-
ingly, the noncitizen fails the realistic probability test and the court will determine
that the crime constitutes a crime involving moral turpitude.

Following the Attorney General’s decision in Sifva-Trevino I, the adjudicator
was only required to find one possible violation of moral turpitude rather than fol-
low the prior standard wherein @// elements must be morally turpitudinous. Conse-
quently, the noncitizen would prevail only if rone of the possible violations involved
moral turpitude. Prior to Silva-Trevino I, the threshold for the noncitizen’s burden

17 See Mendez v. Mukasey, 547 F.3d 345, 348 (2d Cir. 2008) (“[W]e look only to the
minimum criminal conduct necessary to satisfy the essential elements of the crime, not the
particular circumstances of the defendant’s conduct.”).

18 Dadhania, supra note 36, at 326.

9 Id. at 326-27.

1200 Mathis v. United States, 136 S. Ct. 2243, 2251 (2016).

121

Dadhania, supra note 36, at 326.

12 Gonzales v. Duenas-Alvarez, 549 U.S. 183, 193 (2007) (establishing the realistic
probability test while adjudicating a conviction in the context of an aggravated felony).

1

124 Id. at 193-94.
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of proof rested on locating one instance of a violation to prevail. If the noncitizen
raised one element in the criminal statute where a violation would not involve moral
turpitude, then the conviction in its entirety did not involve moral turpitude.’®
However, post-Silva-Trevino I, instead of requiring just one instance of a turpitudi-
nous violation, the noncitizen was required to prove that 4// possible violations did
not involve moral turpitude. The Attorney General’s modification inverted the bur-
den of proof. Silva-Trevino III determined that when applying the framework of the
realistic probability test, the adjudicator “focus[es] on the minimum conduct that
has a realistic probability of being prosecuted under the statute of conviction, rather
than on the facts underlying the [noncitizen’s] particular violation of that stat-
ute.”*?® The adjudicator discontinues the evaluation if nome of the circumstances
will result in a violation involving moral turpitude.!?’

Prior to Silva-Trevino I, courts were divided on how to apply the two tests. The
Second, Third, and Fifth Circuits applied the least culpable conduct test, 128

the Ninth Circuit strictly employed the realistic probability test.’?® The Eleventh

while

15 McGuire, supra note 30, at 622 (describing the requirement Silva-Trevino I imposed on
the noncitizen to identify precedent wherein an element of the convicted statute “applies to
conduct outside the definition of a [crime involving moral turpitude]”).

126 Jd.; Silva-Trevino (Silva-Trevino III), 26 1. & N. Dec. 826, 831 (B.I.A. 2016).

127 O’Connor, supra note 84, at 52 (citing Silva-Trevino I, 24 1. & N. Dec. 687, 699 n.2
(A.G. 2008)).

128 See Mendez v. Mukasey, 547 F.3d 345, 348 (2d Cir. 2008) (“[W]e look only to the
minimum criminal conduct necessary to satisfy the essential elements of the crime, not the
particular circumstances of the defendant’s conduct.”); see also Amouzadeh v. Winfrey, 467 F.3d
451, 455 (5th Cir. 2006) (“Under the categorical approach, we read the statute at its minimum,
taking into account ‘the minimum criminal conduct necessary to sustain a conviction under the
statute.””) (quoting Hamdan v. Immigration & Naturalization Serv., 98 F.3d 183, 189 (5th Cir.
1996))); Partyka v. Att’y Gen. of the U.S., 417 F.3d 408, 412 (3d Cir. 2005) (determining that
third degree aggravated assault fails to meet the “minimum culpable conduct required to commit
simple assault” and therefore is not a crime involving moral turpitude); Michel v. I.N.S. 206 F.3d
253, 270 (2d Cir. 2000) (confirming that the first step of the categorical approach “is simply
asking the BIA to consider what the minimum conduct needed to violate a statute is, and to decide
whether #hat conduct is morally turpitudinous”). Amouzadeh v. Winfrey further confirms that
“[a]n offense is a crime involving moral turpitude if the minimum reading of the statute necessarily
reaches only offenses involving moral turpitude.” Amouzadeh, 467 F.3d at 455.

129" See Gonzalez-Cervantes v. Holder, 709 F.3d 1265, 1267 (9th Cir. 2013) (comparing
defendant’s conviction of a misdemeanor for sexual battery with case law to determine that there
was no realistic probability that the defendant’s “conduct [would fall] outside the generic federal
definition of moral turpitude”); Castillo-Cruz v. Holder, 581 F.3d 1154, 1161 (9th Cir. 2009)
(identifying that the defendant had proven “that there [was] a ‘realistic probability’ that a
defendant who acted with general criminal intent, but with the intent to deprive the owner of
possession only temporarily, might be held liable”).
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Circuit occasionally employs the least culpable conduct test as well.™*® Following
the decision in Silva-Trevino I, the Attorney General removed the option of allowing
courts to exercise their ability to employ the least culpable conduct test and instead
required adjudicators to evaluate the criminal statute under the first step using only
the realistic probability test.®1 In 2015, Attorney General Holder vacated the hold-
ing of Silva-Trevino I, abolishing the requirement that courts only apply the realistic
probability test.*> However, with a conservative and unpredictable executive
branch currently overseeing the Attorney General’s office, we may see revival of
Silva-Trevino I's methodology.

Rosa’s conviction of theft under California law is comprised of a number of
alternative elements, including taking personal property of another; appropriating
property which was entrusted to her; knowingly defrauding another person of his
or her money, labor, or property; or causing others to report falsely of their
wealth.*® Rosa took goods and services from the gas station and gave the products
to her friend. Rosa’s actions satisfy the first alternative element listed in California’s
theft statute. Accordingly, the minimum conduct or realistic probability of commit-
ting the federal offense of theft has been met because one of the possible violations
involves moral turpitude.

If the adjudicator determines that the criminal statute of conviction necessarily
inheres moral turpitude, the evaluation ends and the conviction is a crime involving
moral turpitude. Alternatively, if comparison of the elements remains uncertain or
the statute is overbroad, the adjudicator proceeds to the second step in the categor-
ical analysis: the modified categorical approach.

B.  Step II: The Modified Categorical Approach

Generally, if the elements of the state criminal offense are not a categorical
match with the generic federal definition, the conviction is not a crime involving
moral turpitude and will not trigger adverse immigration consequences. However,
despite finding a nonconformity between the generic federal definition and the state
statutory offense in some matters, adjudicators note an alternative ground permit-

19 See Keungne v. U.S. Att’y Gen., 561 F.3d 1281, 1286 (11th Cir. 2009) (applying the
least culpable conduct test to determine whether a noncitizen was convicted of a crime involving
moral turpitude when the defendant performed criminally reckless conduct).

131 McGuire, supra note 30, at 611.

132 Silva-Trevino v. Holder, 742 F.3d 197, 201 (5th Cir. 2014).

133 CAL. PENAL CODE § 484(a) (West 2019); see supra note 1 for the complete language of
statute.
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ting the evaluation to continue despite the state statute being overbroad. The alter-
native ground is the modified categorical approach. The modified categorical ap-
proach is only permitted if the underlying conviction is a divisible statute.’3*

Determining divisibility is a “purely legal question” for the adjudicator, inde-
pendent of any additional fact-ﬁnding.135 A divisible statute is “one that sets out
one or more of the elements in the alternative.”**® While the focus remains on the
elements of the crime, the modified categorical approach allows the court to break
apart a statute, effectively creating a number of separate crimes and proceeding with
the evaluation independently for each element.’¥’ Divisible statutes contain alterna-
tive or “disjunctive elements” that can easily be divided into multiple categories of
criminal conduct, “some of which are sufficient for conviction of the federal offense
and others of which are not.”*® The term “or” is a common indicator of alternative
elements within a statute because it is used to divide discrete elements.*®

Once the divided elements are identified, the adjudicator then consults a “lim-
ited class of documents . . . to determine what crime, with what elements, a defend-
ant was convicted of.”*4 Consulting the limited set of documents allows the sen-
tencing court to identify which of the crimes in the divisible statute “formed the
basis of the defendant’s prior conviction.”*** The permitted class of documents is
known as the record of conviction. The record of conviction includes the “charging
document, a written plea agreement, verdict or judgment of conviction, a record of
the sentence, a plea colloquy transcript,” and as a catchall, “any explicit factual find-
ing by a trial judge or a jury.”**? The adjudicaror is not permitted to consider any
information gathered extrinsic to the record of conviction, including the facts of the
case, the noncitizen’s conduct, arrest reports, presentence investigations, or testi-

mony of witnesses. 3

134 Descamps v. United States, 570 U.S. 254, 278 (2013) (“A court may use the modified
categorical approach only to determine which alternative element in a divisible statute formed the
basis of the defendant’s conviction.”).

135 Medina-Lara v. Holder, 771 F.3d 1106, 1117 (9th Cir. 2014).

136 Wade v. United States, 242 F. Supp. 3d 974, 980 (C.D. Cal. 2017) (citing Descamps,
570 U.S. at 257).

137 Descamps, 570 U.S. at 264 (citing Nijhawan v. Holder, 557 U.S. 29, 41 (2009)).

138 Jean-Louis v. Att’y Gen. of U.S., 582 F.3d 462, 466 (3d Cir. 2009).

139 KATHERINE BRADY, IMMIGRANT LEGAL RES. CTR., HOW TO USE THE CATEGORICAL
APPROACH NOW 4 (2017).

140 Mathis v. United States, 136 S. Ct. 2243, 2249 (2016).

Y Descamps, 570 U.S. at 254.

12 Dadhania, supra note 36, at 329-30 (citing Shepard v. United States, 544 U.S. 13, 36
(2005); Taylor v. United States, 495 U.S. 575, 602 (1990)).

143 O’Connor, supra note 84, at 49 (citing Shepard, 544 U.S. at 17; United States v. Kovac,
367 F.3d 1116, 1120 (9¢th Cir. 2004)).
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The adjudicator consults the record of conviction to assist in identifying which
alternative element provided the basis for the noncitizen’s criminal conviction.**
Consequently, the modified categorical approach “acts not as an exception” for the
adjudicator to investigate beyond the elements of the case “but instead as a tool” to
“focus on the elements, rather than the facts, of a crime.”**® An adjudicator’s explo-
ration into the record of conviction “does not authorize a sentencing court to sub-
stitute such a facts-based inquiry for an elements-based one.”*4

Although proven helpful in determining elements of a conviction, investigation
into the record of conviction may only be applied with divisible statutes. If the crim-
inal offense statute is indivisible, consideration of the record of conviction is inad-
missible. An indivisible statute is one that does “not contain[] alternative ele-
ments.” ¥ Indivisible statutes that are overbroad will not satisfy the categorical
approach because they “criminalize[] a broader swath of conduct than the relevant
generic offense.”*® Consequently, the modified categorical approach inquiry will
end because “an indivisible, overbroad statute can never serve as a predicate of-
fense.” 4

If the record of conviction conclusively identifies a categorical match of at least
one divisible element from the statutory offense that provided a basis for the noncit-
izen’s conviction, then the crime committed involves moral turpitude and subjects
the noncitizen to either deportation or inadmissibility on that ground.™ If evalua-
tion of the record of conviction is inconclusive and therefore not a categorical
match, the adjudicator cannot conclude that the noncitizen was convicted of a crime
involving moral turpitude.

Returning to Rosa’s hypothetical, the California theft crime as defined in Penal
Code section 484 is a divisible statute because it includes, arguably, the following
four alternative elements: (1) taking personal property of another; (2) appropriating
property which was entrusted to her; (3) knowingly defrauding another person of
his or her money, labor, or property; or (4) causing others to report falsely of their

14 Id. at 53.

Y Descamps, 570 U.S. at 263.

196 4. at 278.

97 Id. at 258.

s 1

149 Medina-Lara v. Holder, 771 F.3d 1106, 1112 (9th Cir. 2014) (citing Descamps, 570 U.S.
at 264).

150" See United States v. Rios, 201 F. Supp. 3d 1266, 1274 (E.D. Wash. 2016) (confirming
that a conviction “qualifies as a predicate offense only if those documents reveal that the defendant
was convicted of a version of the crime that fits within the definition of the generic offense”); see
also Descamps, 570 U.S. at 264 (“If at least one, but not all of those crimes matches the generic
version . . . [tlhat is the job ... of the modified approach: to identify, from among several
alternatives, the crime of conviction so that the court can compare it to the generic offense.”).
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wealth. 1%

California’s alternative statutory elements are then compared to the ge-
neric federal elements. The Ninth Circuit and BIA have accepted the generic federal
definition of theft as “the taking of property or an exercise of control over property
without consent with the criminal intent to deprive the owner of rights and benefits
of ownership, even if such deprivation is less than total or permanent.”%2

Considering the accepted generic federal definition of theft, the statute argua-
bly contains two divisible elements: (1) taking of property or (2) exercising control
of property. The remaining clauses in the statute are not alternative elements; in-
stead, they are attendant circumstances. The modified categorical approach requires
a comparison of the divisible elements to locate a categorical match. The first divisi-
ble element in each definition addresses the act of taking property. In California’s
statute, the property must be personal property, while the generic federal statute
does not specify ownership.

Rosa would likely argue that by including “personal,” the legislature specifies a
particular type of property. The specification is absent in the generic federal defini-
tion and, therefore, it is not a categorical match. The state would likely argue that
the ownership specification in the California statute causes the statute to be nar-
rower than the generic federal definition. Consequently, the state statute cannot be
deemed overbroad. Thus, the California statute falls within the purview of the ge-
neric federal definition and is therefore a categorical match.

Prior to the Attorney General’s ruling in Silva- Trevino I, at this juncture, courts
were forced to conclude their evaluations and determine whether or not the criminal
offense committed involved moral turpitude. The Attorney General in Silva-Trevino
I altered this narrative. Invoking his right provided pursuant to federal immigration
1'egulati0ns,153 the Attorney General manufactured a third step to the categorical
approach, permitting the evaluation to continue despite failing to identify a cate-
gorical match at the close of the modified categorical approach.

C.  Step III: Examination of Extrinsic Evidence

In 2008, the Attorney General determined that the existing analysis of the cat-
egorical approach was problematic. More specifically, the Attorney General noted
that the existing two-step approach “result[ed] in a patchwork of conflicting legal
and evidentiary standards.”*** He therefore invoked a third step in the categorical

151 See supra note 1 for the complete language of the statute.

152 Gonzales v. Duenas-Alvarez, 549 U.S. 183, 189 (2007) (quoting Penuliar v. Gonzales,
435 F.3d 961, 969 (9th Cir. 2000)).

153 See supra notes 70—72 (describing the Attorney General’s authority to act under 8 C.F.R.
§1003.1(b) (2019)).

154 Silva-Trevino I, 24 1. & N. Dec. 687, 688 (A.G. 2008), vacated, 26 1. & N. Dec. 550
(A.G. 2015).
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inquiry to promote uniform procedures and consistent results. The Attorney Gen-
eral justified his third step by declaring that it was “administratively workable, and
further[ed] the policy goals underlying the [INA].”1%

The third step of the categorical approach was extremely controversial and has
been highly debated since it was initially proposed.®® It allowed the analysis to pro-
ceed despite failing to uncover sufficient proof of morally turpitudinous conduct in
the second step. The second step permits an adjudicator to consult the record of
conviction to aid in discovering a categorical match among the divided elements.
The third step was introduced when the examination into the record of conviction
did not yield a conviction for a crime involving moral turpitude.’® The Attorney
General’s third step provided the adjudicator with additional authority to consider
any extrinsic evidence, including evidence beyond the record of conviction, which
the adjudicator deems necessary and appropriate to classify a conviction as a crime
involving moral turpitude.'®® Suggested extrinsic evidence for evaluation includes
birth certificates of the parties involved to reveal ages, testimonies of all parties in-
volved, any evidence regarding a potential relationship between the involved parties,
and actions leading up to the events of the crime.'*®

The final step differs from the first and second steps because it permits a con-
duct-related evaluation rather than an element-based analysis. Effectively, the At-
torney General granted the adjudicator permission to retry the facts of the case,
despite claiming that “[t]he sole purpose of the inquiry is to ascertain the nature of
a prior conviction; it is not an invitation to relitigate the conviction itself.”**® This
step causes controversy because the evaluation of extrinsic evidence occurs when the
matter is up for review. At this point, the noncitizen is unable to defend herself and
the adjudicator examines the entire case, including extrinsic evidence, without a de-
fense.

In 2015, the third step of the inquiry was vacated and is no longer good law.'®*
With a conservative and arguably anti-immigration executive branch sitting in of-
fice, it is foreseeable that the disputed third step of the categorical approach could
be revisited and potentially reinstated. This would lead to permitting a review of the
noncitizen’s prior conduct as an additional path to increase deportation in the
United States.

155 14
156 Dadhania, supra note 36, at 342-46.

57 Silva-Trevino I, 24 1. & N. Dec. at 699.

158 Id. at 704.

159 Id. at 709.

160 14, at 703.

161 See Silva-Trevino IT, 26 1. & N. Dec. 550, 552 (A.G. 2015).
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IV. PROGRESSING TO A UNIFORM FUTURE

The controversial identity of a crime involving moral turpitude has invoked
uncertainty and ambiguity for advocates defending noncitizens. In an effort to make
the approach more uniform and predictable, the process for evaluating crimes in-
volving moral turpitude should be modified in two respects. First, the INA should
distinctly define moral turpitude and specifically illustrate a conviction for a crime
involving moral turpitude. Second, the process for determining whether a crime
involves moral turpitude should be minimized to the traditional categorical ap-
proach, without an independent evaluation of divisible elements. Courts should
continue to reject the Silva-Trevino I option for an analysis of extrinsic evidence
beyond the record of conviction.

A. Defining a Crime Involving Moral Turpitude

Silva-Trevino I described a crime involving moral turpitude as a crime that
“involve[s] both reprehensible conduct and some degree of scienter.”16? Despite the
many variations, adjudicators agree that morally turpitudinous crimes involve pre-
conceived intent and knowledge of reprehensible actions. Accordingly, a con-
structed definition within the INA should contain an element of scienter for repre-
hensible actions.

In the legal context, moral is defined as “[p]ertaining or relating to the con-
science or moral sense or to the general principles of right conduct.”*®® Turpitudo is
Latin for “baseness” and “immorality.”*®* Legal scholars examine case law to deter-
mine the court’s interpretation of a crime involving moral turpitude.’®® The pro-
gression of the definition has sometimes included language requiring that the crim-
inal offense was conducted with violence toward another person.'®® Nevertheless,
without a distinct definition, elements of a crime involving moral turpitude vary
and the evaluation becomes more ambiguous, producing the potential for conflict-
ing outcomes.

162 Silya-Trevino I, 24 1. & N. Dec. at 689 n.1.

163 Moral, Law DICTIONARY, https://thelawdictionary.org/moral/ (last visited Sept. 26,
2019).

164 Turpitudo, LAW DICTIONARY, https://thelawdictionary.org/turpitudo/ (last visited Sept.
26, 2019).

165 See Campbell supra note 33, at 148 (noting that courts struggle to identify a precise
definition for “moral turpitude” and the “lack of a definition . . . has led courts to adopt a wide
range of approaches for defining the term”); McGuire, supra note 30, at 609 (stating that “the
term ‘crime involving moral turpitude’ is not defined in the immigration statute, nor has it ever
been clearly defined by any court,” yet a general description can be maintained by examining case
law interpretation).

166 See supra notes 46-48.
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A crime involving moral turpitude, much like an aggravated felony, a drug of-
fense, or good moral character, should have an explicit definition provided in the
INA. Considering the variety of definitions that adjudicators across jurisdictions
employ, the INA should define a crime involving moral turpitude as: “an action
taken towards another, with the intention or scienter, to defy moral conduct and
act in opposition of a civil manner.” This proposed definition provides certainty and
incorporates the aforementioned elements in a single definition.

Further, the INA should provide a list of crimes that, if convicted, are crimes
involving moral turpitude. A proposed list is not unprecedented in the INA. For
example, the INA lists the crimes identified as aggravated felonies.*®’ Compara-
tively, in refining the scope of establishing good moral character, the INA provides
a list of disqualifying actions.*®® Composing a similar list related to crimes involving
moral turpitude is a matter of examining past precedent. The courts have prepared
a scope of actions that constitute crimes involving moral turpitude including theft,
burglary, murder, rape, aggravated assault, sexual battery, kidnapping, solicitation
of prostitution, and fraud.*®®

Defining crimes involving moral turpitude in more tangible terms will alleviate
hardship on both of the advocating parties as well as the adjudicators. Furthermore,
it creates a concrete analysis and more predictable outcomes. Creating a concrete
definition of moral turpitude and listing specific crimes involving morally turpitudi-
nous conduct will alleviate much of the burden in analyzing the categorical ap-
proach.

B.  Minimizing the Categorical Approach

In the event that the crime presented to an adjudicator is not on the provided
list of crimes, the adjudicator needs an analytic process to determine if the convic-
tion involves moral turpitude.

1. Maintain the Traditional Categorical Approach

The traditional categorical approach is efficient and should remain in effect.
Comparing the state statutory definition of the criminal offense against the generic
federal definition eliminates consideration of the facts and focuses solely on the ele-
ments of the crime. Focusing only on the elements eliminates the impression of bias
in a controversial case-by-case analysis and it considers only the necessary elements
in a neutral forum.

17 See 8 U.S.C. § 1101(a)(43) (2012).
168 See id. § 1101(f).
169 See supra notes 44-52.



352 LEWIS & CLARK LAW REVIEW [Vol. 24:1

2. Eliminate the Modified Categorical Approach

The modified categorical approach should be eliminated. It was created to di-
vide a statute and independently investigate alternative elements. Effectively, the
courts created a number of separate statutes. If the legislature intended to create
separate statutes, it would have done so explicitly. Since the legislature maintained
the alternatives in one single statute, it should be evaluated accordingly. The separate
levels of evaluation in the modified categorical approach create unpredictable out-
comes that the uniformity of the traditional categorical approach was designed to
avoid. The modified categorical approach could potentially create several different
immigration outcomes for a single state statutory criminal conviction.

Consider Rosa’s conviction of theft. If the adjudicator considers all alternative
elements of the California statute separately, Rosa could potentially be convicted of
a crime involving moral turpitude under one or more of the alternative elements but
not under others. Consequently, Rosa is convicted and suffers the consequences of
violating the entire statute when she only violated a portion of it. Alternatively, if
the statute were considered as a whole, Rosa would either be convicted of the statute
in its entirety or not at all. This proposed black and white interpretation of the
statute provides certainty, transparency, and predictability.

Interpreting the statute as a whole will also create uniformity among jurisdic-
tions across the country. For instance, if alternative elements differ in each state, the
convictions will consequently differ. An individual convicted of theft under one of
the alternatives will face the criminal punishment of a conviction under the entire
statute. If some states define theft more broadly than do other states, a conviction
of theft in one state may criminalize conduct that a conviction of theft in another
does not.

For example, consider a scenario wherein neighboring states vary with regard
to deprivation of property: one state criminalizes both temporary and permanent
deprivation of property, while the neighboring state only criminalizes permanent
deprivation of property. The court categorizes the generic federal definition of theft
as a crime involving moral turpitude only if committed with the intention to deprive
one of his or her property permanently.r’™® Therefore, a noncitizen’s immigration
implications will vary depending on in which state the crime occurred. Accordingly,
the state statute criminalizing both temporary and permanent deprivation of prop-
erty is overbroad, and the noncitizen will not be convicted of a crime involving
moral turpitude in that state. The neighboring state statute, which criminalizes only
permanent deprivation of property, is a categorical match with the generic federal
definition and therefore constitutes a crime involving moral turpitude.

Furthermore, penalties are assessed based on consideration of the criminal stat-
ute in its entirety. To promote uniformity, the evaluation of the statute should also

170" See supra note 114.
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be addressed in its entirety. Potential penalties for theft in California pursuant to
Penal Code section 484 are determined by the amount of goods or services deprived
from the property owner.'”* If the deprived property retains a higher value, it will
induce more extreme penalties.!”? Convictions are not severed into segments to con-
sider theft of services compared to theft of property or a temporary deprivation as
opposed to a permanent deprivation. The only consideration when imposing pen-
alties is the amount in controversy. Consequently, consideration for a conviction of
the criminal statute should be evaluated based on the same standard.

If the state statutory definition in its entirety can fit within the elements of the
generic federal definition, then the penalties are easy to assess: the court should apply
the penalty for the federal conviction. If the state statutory definition has extraneous
elements—elements not listed in the generic federal definition—then the state stat-
ute is overbroad. It is too difficult to ascertain the criminal penalties for elements
not addressed specifically in the INA; in other words, it is too difficult to ascertain
criminal penalties from overbroad statutes. Therefore, the state statutory definition
for the criminal offense is not a categorical match, and thus is not a crime involving
moral turpitude.

3. Continue to Reject the Attorney General’s Proposed Third Step

The controversial third step established by Silva- Trevino I promoted consider-
ation of evidence beyond the record of conviction. This step was proposed and va-
cated a number of years after its implementation. Courts should refrain from bring-
ing back this third step despite a conservative and anti-immigrantion government.

The proposed third step of the categorical approach created inconsistencies,
contradicted the INA, and exposed biased outcomes. The Attorney General in-
tended to promote consistency in the categorical approach with this third step but
instead caused significant frustration.'”®

The proposed solution was to allow an investigation into the noncitizen’s spe-
cific actions leading up to and regarding the criminal offense rather than limiting
the investigation to the prescribed legal evaluation of the elements of the crime. As
a result of permitting the examination of extrinsic evidence, the scope of the analysis
drifted away from evaluating legal elements and instead invited prejudicial evalua-
tions based on specific facts of each case.

This consideration was applied in “every instance in which a categorical analy-
sis [was] not conclusive as to whether the alien was convicted of a [crime involving

171 See CAL. PENAL CODE §§ 484, 487-490 (West 2019) (describing the possible penalties
imposed upon an individual convicted of petty theft or grand theft based on the property value
determined by the property taken).

172 Id. § 484.

173 See O’Connor, supra note 84, at 56 (describing the third step of the categorical approach
as a “radical departure from 80 years of law in evaluating the immigration consequences of a
criminal conviction”).
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moral turpitude].”*™ Following a failed attempt to locate a crime involving moral
turpitude during the modified categorical approach, the Attorney General permitted
an “individualized moral turpitude inquiry,” which intended a more consistent out-
come to “resolve accurately the moral turpitude question.”*’® The results created by
this approach were biased because the adjudicator was not restricted by any eviden-
tiary limit in order to discover a crime involving moral turpitude. Furthermore, the
limitless evidentiary support was examined without the consent or the defense of
the noncitizen. The increased bias, in turn, fostered inconsistent results in the cate-
gorical analysis for like convictions.

Finally, the third step of Silva-Trevino I contradicted the language of the INA.
Courts uniformly commence the categorical approach exclusively on the “relevant
INA provisions ask[ing] what the noncitizen was ‘convicted of,” not what he did.”17®
By examining the facts of the case and the conduct of the noncitizen rather than
focusing on the elements of the conviction, “two noncitizens, each ‘convicted of
the same offense, might obtain different [federal offense] determinations depending
on what evidence remains available or how it is perceived by an individual immigra-
tion judge.”*”” The Court determined that this “potential unfairness” is precisely
what the “categorical approach was designed to avoid.”*"

Accordingly, the Attorney General’s proposal of an extrinsic evidentiary in-
quiry into the facts of each case is a contradiction to the language of the INA. For
the reasons stated, courts should continue to reject the Sifva-Trevino I third step of
the categorical analysis.

CONCLUSION

Crimmigration has become a greater part of legal debate as adjudicators deter-
mine the fate of noncitizens convicted of a criminal offense. The threat of extreme
penalties for minor misdemeanors highlights the importance of a consistent adjudi-
cation process with unbiased results. In an effort to make the approach more trans-
parent and uniform, the evaluation of determining a crime involving moral turpi-
tude should be more concise in several respects.

The INA should adopt a generic federal definition for a crime involving moral
turpitude. This adoption would promote transparency and predictability for adju-
dicators and advocates alike in evaluating the categorical approach. Similarly, the

174 Jean-Louis v. Att’y Gen. of U.S., 582 F.3d 462, 472 (3d Cir. 2009) (quoting Silva-
Trevino I, 24 1. & N. Dec. 687, 700 (A.G. 2008)) (internal quotes omitted).

175 14

176 Moncrieffe v. Holder, 569 U.S. 184, 200 (2013) (quoting 8 U. S. C. §§
1227(2)(2)(A) i), 1229b(2)(3) (2012)).

V7 Id. at 201.

178 Id. (citing Taylor v. United States, 495 U.S. 575, 601 (1990)).
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categorical approach should be minimized to an evaluation based solely on the first
step: the traditional categorical approach. The evaluation for determining whether
a crime involves moral turpitude should be limited to an inquiry into the state stat-
utory elements of the conviction compared to the generic federal definition. An ap-
proach limited to the elements will produce more consistent, unbiased results and
prevent ambiguity.



