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March __, 2020This is a sample template letter to a court regarding orders that impact restraining orders/orders of protection.  Any standing order that addresses these issues due to the Covid-19 situation must factor in crime victims’ rights.


The Honorable [Judge Name]
Chief Judge
[Court Name]
[Address]

Re:	Victims’ Rights Implicated by Temporary Civil and Criminal Case Procedures in Response to COVID-19 

Dear Chief Judge:
	
In responding to the COVID-19 pandemic through docket management, it is incumbent on courts to consider the legal rights of all participants in proceedings, including crime victims.  Crime victims are guaranteed a right to protection and the rights to notice and to be heard in connection with criminal proceedings that impact their safety, including any proceeding where conditions of release may be imposed or modified.[footnoteRef:1]  [Insert citations to jurisdiction’s statutory and/or constitutional provisions.]  In addition, victims of crime are afforded protections through orders of protection/restraining orders.  [Insert citations to jurisdiction’s protective order/restraining order provisions.]   [1:  For a sample letter regarding courts’ standing orders and procedures for release from custody, see Nat’l Crime Victim Law Inst., Sample Template Letter to Courts Re: Emergency Release of Defendants Due to COVID-19, March 2020, https://law.lclark.edu/live/files/29665-ncvli-sample-letter-to-courts-re-covid-19-standing. ] 


Many courts have taken the important step of significantly reducing physical access to courthouses in response to the pandemic, a step to be commended.  Notably, however, any court procedure adopted in the context of the current pandemic must ensure that victims of crime be afforded the opportunity to exercise their rights, which means participation in proceedings remotely and ready access to the information necessary to facilitate this participation.[footnoteRef:2]  Victims cannot be put to the Hobson’s choice of exercising their rights and accessing justice or safeguarding their health. [2:  See, e.g., Michigan Supreme Court Administrative Order No. 2020-2, March 18, 2020, https://courts.michigan.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Administrative%20Orders/2020-08_2020-03-18_FormattedOrder_AO2020-2.pdf (specifying that pleas, sentencings, arraignments, probation violation arraignments and emergency motions regarding bond be conducted “remotely using two-way interactive video technology or other remote participation tools”).  ] 


In the context of civil case procedures, court orders should include restraining orders/orders of protection in the list of essential motions/filings permitted to continue before the courts and that accommodations be available to facilitate remote attendance or participation in such proceedings (e.g., video conferencing, telephonic appearance).[footnoteRef:3]  Further, court orders should specify that any temporary orders of protection/temporary restraining orders be automatically extended until such time the court is able to resume its regular operation and the matter re-set on the court’s calendar.[footnoteRef:4]   [3:  See, e.g., Massachusetts Chief Justice, Trial Court Emergency Administrative Order 20-5: Modified Procedures Concerning Protection Orders as a Result [of] COVID-19, March 19, 2020, https://www.mass.gov/doc/trial-court-emergency-administrative-order-20-5-modified-procedures-concerning-protection/download (explicitly providing for telephonic hearings after the issuance of emergency protective orders and specifying that defendants against whom orders are issued have the right to seek an in-person hearing on the order once courts have resumed normal operations); Supreme Court of Missouri En Banc Order: In re: Response to the Coronavirus Disease (COVID-19) Pandemic, March 16, 2020, https://www.courts.mo.gov/page.jsp?id=151973 (permitting in-person proceedings regarding orders of protection and temporary restraining orders and encouraging “[a]ll judges and court clerks . . . to utilize all available technologies – including, e-mail, teleconferencing, and video conferencing – to further limit in-person courtroom appearances ); Chief Justice Order No. 20-006: Order Imposing “Level 3” Restrictions on Court Operations, Oregon State, March 16, 2020, https://www.courts.oregon.gov/news/Lists/ArticleNews/Attachments/1303/acd3fb79befadf4982b20ceba127ffd0-2020-03-16_COVID-19_News.pdf (including protective order applications among the limited legal proceedings permitted to continue and directing courts to “consider their abilities to provide services remotely or telephonically”); King County District Court Emergency Administrative Order No. 4-2020, Washington State, March 20, 2020, https://www.kingcounty.gov/~/media/courts/DistrictCourt/pdfs/Emergency_Order_4-2020.ashx?la=en (providing that all hearings relating to protective orders “should be conducted via video or telephonically unless the Judge finds it is impossible to do so”).]  [4:  See, e.g., Superior Court of the District of Columbia Order, March 18, 2020 (as amended March 19, 2020), https://www.dccourts.gov/sites/default/files/Order-Attachment-PDFs/Order-3-19-20.pdf (providing that any “existing Temporary Protection Order and Civil Protection Order will remain in effect and will be extended through May 15, 2020 or to the next assigned court date”); Administrative Order of the Chief Administrative Judge of the Courts AO/73/20, New York State, March 19, 2020, https://ocfs.ny.gov/main/news/2020/COVID-2020Mar19-Admin-Order-73-Temp-OP-Extender.pdf (directing that “any temporary orders of protection issued in any criminal or civil matter in any court of the Unified Court System that is due to expire on or after the date of this order shall be extended under the same terms and conditions until the date the matter is re-calendared, unless the order is sooner terminated or modified by a judge or justice of the court that issued the order”).  
] 


In the context of criminal case procedures, any order that may involve the imposition or modification of conditions of release must take into consideration victims’ rights in connection with those proceedings.  This includes notification to crime victims (or their counsel, if represented) of any motion or consideration of release and information regarding victims’ exercise of associated rights, including the rights to presence and to be heard, as well as information about any accommodations available to facilitate remote attendance or participation in such proceedings (responsive motion deadlines, video conferencing, telephonic appearance, etc.).  

During this time when courts must balance individual rights with the public health and government closure mandates, courts must not overlook victims’ rights and interests.  A deprivation of these rights will not be excused by administrative inconvenience and logistical difficulty.  Cf. Wolfish v. Levi, 573 F.2d 118, 127 (2d Cir. 1978), rev'd sub nom. Bell v. Wolfish, 441 U.S. 520 (1979) (finding that administrative inconvenience can never excuse the deprivation of constitutional rights).  

The Court’s attention to the human impacts of criminal justice and recognition of victims’ rights and protective orders/restraining orders as necessary to safety is critical.  We trust that the Court will act expeditiously to ensure that all orders factor victims’ rights and interests. Cf. Payne v. Tennessee, 501 U.S. 808, 827 (1991) (“‘[J]ustice, though due to the accused, is due to the accuser also. The concept of fairness must not be strained till it is narrowed to a filament. We are to keep the balance true.’” (quoting Snyder v. Massachusetts, 291 U.S. 97, 122 (1934))).


Respectfully,

[Signature]
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