
D. Resource Conservation and Recovery Act 

1. Center for Biological Diversity v. U.S. Forest Service, 925 F.3d 1041 (9th Cir. 2019) 

The Center for Biological Diversity, along with other conservation organizations (collectively, the 

Center),1 filed a claim against the Unites States Forest Service (USFS) seeking declaratory and 

injunctive relief under the citizen suit provision of the Resource Conservation and Recovery Act 

(RCRA).2 The Center seeks to require the administrator of Arizona’s Kaibab National Forest (the 

Kaibab) to address the use of lead ammunition by hunters in the Kaibab, alleging that the USFS is 

liable under the RCRA for “contributing to the past or present . . . disposal” of solid waste.3 This case 

previously reached the Ninth Circuit on appeal from the district court’s dismissal for lack of standing, 

which the Ninth Circuit reversed.4 Then, the District Court for the District of Arizona dismissed the 

case a second time, holding that the Center was improperly seeking an advisory opinion, and therefore, 

the court lacked subject matter jurisdiction on justiciability grounds.5 On appeal, the Ninth Circuit 

reversed and remanded, finding the Center has put forth a justiciable claim. 

The Kaibab is home to a variety of wildlife species and is a popular site for big-game hunting. 

Some hunters use lead ammunition and leave behind the remains of their kill, which can contain 

fragments of spent ammunition and can later be consumed by other animals. The Center alleged that 

this spent lead ammunition significantly impacts the endangered California condor because the 

condors rely on animal carcasses as a primary food source, and lead poisoning is a leading cause of 

condor mortality in Arizona. While the USFS does have the authority to regulate hunting in the 

Kaibab,6 it has largely deferred to Arizona’s hunting regulations, which allow lead ammunition except 

when hunting waterfowl.7 Thee USFS requires commercial hunting outfitters to obtain a “special use” 

permit, but the permits do not regulate the hunting itself. Arizona has implemented a voluntary lead-

reduction program, offering free non-lead ammunition to hunters, but the Center alleged that lead 

poisoning is still a significant problem in the Kaibab. 

After reversing the district court dismissal for lack of standing, the Ninth Circuit remanded the 

case, leaving for the district court the question of whether the suit should be dismissed under Federal 

Rule 12(b)(6).8 The district court, instead, dismissed for lack of jurisdiction, finding the Center was 

merely seeking an advisory opinion. The district court reasoned that any judicial directive would be 

nothing more than a recommendation to the USFS, rather than binding, and therefore an improper 

intrusion by the courts into the Agency’s domain. On appeal, the Ninth Circuit found the district court 

decision “largely ignor[ed] our previous disposition,”9 and relied on a misperception of the effects of a 

favorable ruling for the Center. 

First, the Ninth Circuit quickly dispensed of the justiciability issue. The advisory opinion 

prohibition ensures that “[f]ederal judicial power is limited to those disputes which confine federal 

courts to a rule consistent with a system of separated powers and which are traditionally thought to 

be capable of resolution through the judicial process.”10 A case satisfies justiciability requirements by 

satisfying two prongs: one, there must be “an honest and actual antagonistic assertion of rights by one 
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[party] against another”;11 and two, the decision from the court must serve as more than an advisement 

or recommendation. The Ninth Circuit stated that its previous determination that the Center satisfied 

standing requirements also satisfies justiciability requirements. By satisfying the injury and causation 

prongs of the standing analysis, the Center presented a genuine adversarial issue, satisfying the first 

requirement of justiciability, and a favorable ruling would require the USFS to address the problem 

of lead ammunition in some manner, satisfying the second requirement. 

The Ninth Circuit then addressed the district court’s three misperceptions. First, the district court 

concluded that the USFS had the discretion to disregard an order requiring it to address lead 

ammunition, however, the Ninth Circuit stated that the RCRA specifically provides otherwise.12 

Whatever discretion the USFS may have over hunting in the Kaibab, the Agency would be required to 

comply with a court order regarding the disposal of lead ammunition. Second, the district court 

improperly relied on Chicago & Southern Air Lines v. Waterman S.S. Corp.,13 which involved an act 

providing both presidential and judicial review of an administrative order.14 The Supreme Court found 

this dual review unconstitutional as it would either entail impermissible judicial review of an order 

that embodies presidential discretion,15 or a court decision subject to presidential approval, in other 

words, an advisory opinion.16 The Ninth Circuit distinguished Waterman as a case concerning 

separation of powers over a matter for which the President had unreviewable discretion, while USFS 

does not have such unreviewable discretion. Rather, the RCRA itself expressly grants authority for 

judicial review.17 The USFS cannot disregard a court order if the RCRA liability is found, though it 

may have discretion in how to implement the order. Finally, the district court maintained that an 

order to address lead ammunition would be “an improper intrusion into the domain of the USFS”18 

because the agency has expertise on the matter to which the court should give deference. The Ninth 

Circuit, however, responded: 

To the extent the exercise of that authority “intrudes”—to use the district court’s term—on the exercise of 

USFS’s discretion, it does so because that discretion is subject to the limits enunciated by Congress, and 

because Congress has sanctioned judicial “intrusion” if those limits are exceeded. Typically, we call that 

“intrusion” judicial review.19 

The Ninth Circuit then addressed the USFS’s argument, which did not defend the district court’s 

advisory opinion ruling, but rather, construed the decision as declining jurisdiction on equitable 

grounds, arguing that the court had discretion to decline jurisdiction because the Center was seeking 

injunctive relief. The Ninth Circuit first made clear that the district court’s analysis relied on a lack 

of jurisdiction, not discretion to decline jurisdiction should it be found. The Ninth Circuit also 

explained that Federal courts have a “virtually unflagging obligation . . . to exercise the jurisdiction 

given them.”20 The RCRA citizen suit provision expressly authorizes judicial injunctive relief, and 

nothing in the provision confers discretion to decline jurisdiction. Not only did the district court not 

purport to decline jurisdiction, but the court also could not have properly done so. 
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Finding the case to be justiciable, the Ninth Circuit reversed the district court ruling and 

remanded the case to the district court to determine whether the Center had stated a claim.21 
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