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SUMMARY"™

Clean Water Act

The panel granted a petition for review brought by
petitioner environmental organizations challenging a National
Pollutant Discharge Elimination System (“NPDES”) Permit
issued by the Environmental Protection Agency (“EPA”) for
Concentrated Animal Feeding Operations (“CAFOs”) in
Idaho.

The Clean Water Act prohibits the discharge of any
pollutant by any person from any point source into the
navigable waters of the United States except when the
discharge is authorized by a permit issued under the NPDES.
CAFOs house, feed, and raise thousands of animals in
confined locations, and they generate animal manure, which
can pose substantial risks to the environment and public
health. Manure is typically stored in lagoons, and animal
waste that leaks from lagoons can reach groundwater that can,
in turn, reach navigable waters. The EPA has regulated
CAFOS since the mid-1970s. The EPA regulates both
production areas and land-application areas of CAFOs.
Production areas include animal confinement areas, manure
storage areas including lagoons, raw materials storage areas,
and waste containment areas. Land-application areas are
fields where manure, litter, and process wastewater are
applied as fertilizer.

“* This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.
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The panel held that the petitioners’ challenge was timely.
The parties agreed that petitioners challenged the Idaho
Permit within 120 days of the issuance. The panel rejected
the EPA’s contention that the Permit largely relied on a 2003
Rule and that the petition was therefore untimely.

The panel agreed with petitioners’ contention that the
Permit lacked sufficient monitoring provisions to ensure
compliance with the Permit’s “zero discharge” requirements
for both production and land-application areas, and therefore,
it was arbitrary, capricious, and an abuse of discretion, and
not in accordance with the law. The statutory and regulatory
framework gives discretion to the EPA in crafting appropriate
monitoring requirements for each NPDES permit, but the
EPA’s discretion is not unlimited.

Concerning production areas, the panel held the Permit
had sufficient monitoring requirements for above-ground
discharges from production areas. The CAFOs were required
to perform daily inspections, and these mandated inspections
were, in effect, monitoring requirements. The panel deferred
to the EPA’s expertise, and held that these provisions were
sufficient to ensure compliance with the Permit’s zero-
discharge effluent limitations from production areas.

The panel held that the Permit had no monitoring
provisions for underground discharges from production areas.
Without a requirement that CAFOs monitor waste
containment structures for underground discharges, there was
no way to ensure that production areas comply with the
Permit’s zero-discharge requirement.

Concerning land-application areas, the panel held that
the Idaho Permit flatly prohibited discharges from land-
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application areas during dry weather. The Permit, however,
had no monitoring provisions for dry weather discharges from
land-application areas, even though the record before the
EPA showed that such discharges can occur during irrigation
of fertilized CAFO fields. Without a requirement to monitor
runoff from irrigated CAFO fields, there was no way to
ensure that a CAFO is complying with the Permit’s dry
weather no-discharge requirement for land-application areas.

The panel therefore granted the petition and vacated the
permit.
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OPINION
W. FLETCHER, Circuit Judge:

The Clean Water Act (“CWA”) prohibits the “discharge
of any pollutant” by “any person” from any “point source”
into the navigable waters of the United States except when
the discharge is authorized by a permit issued under the
National Pollutant Discharge Elimination System
(“NPDES”). 33 U.S.C. §§ 1311(a), 1342. In May 2020, the
EPA issued a General NPDES Permit for Concentrated
Animal Feeding Operations (“CAFOs”) in Idaho (the “Idaho
Permit” or “Permit”). Final Reissuance of NPDES General
Permit for CAFOs in Idaho, 85 Fed. Reg. 28,624 (May 13,
2020). Two environmental organizations, Food & Water
Watch and Snake River Waterkeeper (“Petitioners”),
challenge the Permit, contending that its issuance was
arbitrary, capricious, and in violation of law because it lacks
sufficient monitoring provisions to ensure compliance with its
discharge limitations. We agree and grant the petition.

I. Background

Concentrated animal feeding operations house, feed, and
raise thousands of animals in confined locations. NPDES
Permit Regulation and Effluent Limitation Guidelines and
Standards for CAFOs, 68 Fed. Reg. 7,176, 7,179 (Feb. 12,
2003) (codified at 40 C.F.R. Parts 9, 122, 123, and 412)
[hereinafter “the 2003 Rule’]. Nationwide, CAFOs generate
more than 500 million tons of animal manure annually, which
“when improperly managed, can pose substantial risks to the
environment and public health.” Id. In 2008, the EPA
estimated that approximately 75 percent of CAFOs discharge
pollution into waterways. See Revised NPDES Permit
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Regulation and Effluent Limitations Guidelines for CAFOs
in Response to the Waterkeeper Decision, 73 Fed. Reg.
70,418, 70,469 (Nov. 20, 2008) (codified at 40 C.F.R. Parts
9,122, and 412) [hereinafter “the 2008 Rule”]; see also 2003
Rule at 7,181.

CAFOs manage manure by collecting, storing, and
treating it, and applying it to fields as fertilizer. Thomas R.
Head, Local Regulation of Animal Feeding Operations:
Concerns, Limits, and Options for Southeastern States,
6 Env’t Law. 503, 515-16 (2000). Manure is typically stored
in large open-air tanks or anaerobic lagoons. Id. at 515.
Lagoons pose two serious hazards. First, “even the most
well-managed lagoons usually fill to capacity within just two
or three years.” Id. Unless excess liquid is removed, a
lagoon will overflow. Id. Second, the potential “always
exists that lagoons will fail or rupture and pollute surface
waters or allow waste to seep into groundwater.” Id. “[E]ven
assuming the lagoons were constructed pursuant to [ Natural
Resource Conservation Service] standards, these standards
specifically allow for permeability and, thus, the lagoons are
designed to leak.” Cmty. Ass’n for Restoration of the Env't,
Inc. v. Cow Palace, LLC, 80 F. Supp. 3d 1180, 1223 (E.D.
Wash. 2015). Depending on the character of the soil
surrounding the lagoon, animal waste leaked from lagoons
can reach groundwater that can, in turn, reach navigable
waters. CAFOs typically use animal waste as fertilizer for
their fields. While application of animal waste can be safe,
improper application, rainfall, or irrigation can result in
discharges that reach navigable waters.

Because of the significant environmental threats CAFOs
pose, the EPA has regulated them since the mid-1970s. See
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41 Fed. Reg. 11,458 (Mar. 18, 1976); 39 Fed. Reg. 5,704
(Feb. 14, 1974).

A. Statutory Background

The objective of the CWA is to “restore and maintain the
chemical, physical, and biological integrity of the Nation’s
waters.” 33 U.S.C. § 1251(a). To achieve this objective, the
CWA prohibits a point source from discharging pollutants
into the “navigable waters of the United States” without an
NPDES permit. /d. § 1311(a). The CWA defines “discharge
of a pollutant” to mean ‘“any addition of any pollutant to
navigable waters from any point source.” Id. § 1362(12). A
“point source” is “any discernible, confined and discrete
conveyance . . . from which pollutants are or may be
discharged.” Id. § 1362(14).

An NPDES permit limits the amounts and kinds of
pollutants that may be discharged from a point source. See
id. § 1311(a) (making it unlawful for a point source to
discharge a pollutant without first obtaining a permit and
complying with its terms). Every NPDES permit must set
forth “effluent limitations,” that is, certain “restriction[s] . . .
on [the] quantities, rates, and concentrations of chemical,
physical, biological, and other constituents which are
discharged from point sources into navigable waters.” Id.
§§ 1311, 1342, 1362(11); see also S. Fla. Water Mgmt. Dist.
v. Miccosukee Tribe of Indians, 541 U.S. 95, 102 (2004)
(“Generally speaking, the NPDES requires dischargers to
obtain permits that place limits on the type and quantity of
pollutants that can be released into the Nation’s waters.”).
Specific effluent limitations in individual NPDES permits are
based on general “effluent limitation guidelines” (“ELGs”)
promulgated by the EPA. See EPA v. Cal. ex. rel. State
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Water Res. Control Bd., 426 U.S. 200, 205 (1976) (“An
NPDES permit serves to transform generally applicable
effluent limitations and other standards including those based
on water quality into the obligations . . . of the individual
discharger.”).

Section 1362(14) of the CWA lists a CAFO as a point
source. Id. (“The term ‘point source’ means any discernible,
confined and discrete conveyance, including but not limited
to any . . . concentrated animal feeding operation . . . from
which pollutants are or may be discharged.”) (emphasis
added). Section 1362(14) provides that the term point source
“does not include agricultural stormwater discharges and
return flows from irrigated agriculture.” Id.

Because CAFOs are themselves point sources, the EPA
has interpreted the stormwater and irrigation discharge
exceptions as not applying when such discharges are from a
CAFO. For example, the Idaho Permit prohibits dry weather
discharges from a CAFO’s land application area. Discharges
from irrigation return flows are included in the prohibition on
dry-weather discharges. See Idaho Permit at 10 (“No Dry
Weather Discharge. There shall be no dry weather discharge
of manure, litter, or process wastewater to a water of the
United States from a CAFO as a result of the application of
manure, litter or process wastewater . . . . This prohibition
includes discharges . . . through tile drains, ditches or other
conveyances, and irrigation return.” (emphasis added)).
Further, while the EPA has partially incorporated the
stormwater discharge exception into a CAFO regulation, it
has done so as a matter of regulatory discretion rather than
statutory compulsion. See40 C.F.R. § 122.23(e) (waiving the
requirement for an NPDES permit for stormwater discharges
from CAFO fields if the CAFO has land applied manure,
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litter, or process wastewater in accordance with site-specific
nutrient management practices). But see Waterkeeper
Alliance, Inc.v. U.S. E.P.A,399 F.3d 486, 507 (2d Cir. 2005);
Concerned Area Residents for the Env’t v. Southview Farm,
34 F.3d 114, 121 (2d Cir. 1994).

B. CAFO Regulations

The EPA regulates both production areas and land-
application areas of CAFOs. Production areas include animal
confinement areas (where animals are confined for feeding or
other purposes), manure storage areas including lagoons
(where manure and other wastes are collected and stored or
treated prior to final disposal), raw materials storage areas
(where materials used in feeding operations are stored), and
waste containment areas (where wastes other than manure are
stored until final use or disposal). 40 C.F.R. § 122.23(b)(8).
Land-application areas are fields where manure, litter, and
process wastewater are applied as fertilizer. 40 C.F.R.
§ 122.23(b)(3). Both production and land-application areas
are possible sources of discharges of pollutants into navigable
waters. See 2003 Rule at 7,181.

Animal waste contains a number of pollutants. Pollutants
associated with CAFO animal waste include nitrogen and
phosphorus; solids, including manure and animal corpses;
disease-causing viruses and bacteria including E. coli; trace
elements such as arsenic; odorous/volatile compounds such
as methane, hydrogen sulfide, and ammonia; antibiotics;
pesticides; and hormones. See NPDES Permit Regulation
and Effluent Limitations Guidelines and Standards for
CAFOs, 66 Fed. Reg. 2960, 2976-79 (Jan. 12, 2001)
[hereinafter “2001 Proposed Rule”]. Pollutants can reach
surface water and groundwater in a variety of ways, including
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overflows and underground leaks from lagoons, and surface
runoff from land-application areas. 68 Fed. Reg. at 7,181.

Recognizing the threats CAFOs pose to water quality, the
EPA began revising its CAFO regulations in 2001. After a
two-year rulemaking process, the EPA promulgated a final
Rule in 2003 (the “2003 Rule). Among other things, the
2003 Rule required a CAFO either to apply for an NPDES
permit or to demonstrate that it did not have the potential for
discharge. See 2003 Rule at 7,181-82. The 2003 Rule also
required permittees to develop and implement site-specific
nutrient management plans (“NMPs”), and it exempted wet
weather discharges under an exemption for agricultural
stormwater. See 2003 Rule at 7,176. The 2003 Rule did not
establish any general groundwater requirements.

The Second Circuit upheld the 2003 Rule’s incorporation
of the agricultural stormwater exemption into its regulation,
as well as the EPA’s decision to impose groundwater
requirements on a ‘“case-by-case” basis. See Waterkeeper,
399 F.3d at 497, 507-09, 515. However, the court held that
the Rule was arbitrary, capricious, and contrary to law in
failing to require review by the permitting authority of a
CAFO’s proposed NMP, and in failing to require that the
terms of the NMP be included in an issued permit. /d. at
498-503. The court also held that, in the absence of actual
discharge of a pollutant, the CWA did not authorize the EPA
to impose on CAFOs a general “duty to apply” for an NPDES
permit. /d. at 504—06.

In the wake of Waterkeeper, the EPA revised its CAFO
regulations in 2008 (the “2008 Rule”). In place of the 2003
Rule’s duty to apply, the 2008 Rule required that a CAFO
owner or operator apply for a permit only if the CAFO
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“discharge[d] or propose[d] to discharge” pollutants. 2008
Rule at 70,424. The 2008 Rule provided that, in the event of
a discharge, a CAFO could be liable for both the discharge
and for the failure to apply for a permit. /d. at 70,426-27.
However, a CAFO operator could apply for a “certification”
that the CAFO would not discharge a pollutant. Ifa certified
CAFO discharged, the CAFO would violate the discharge
prohibition, but would not be liable for failing to apply. The
2008 Rule also required that all NPDES permits include a
requirement that CAFO operators develop and implement an
NMP, and specified that the NMP must be reviewed by the
permitting agency and included in the issued permit. Id. at
70,440-70,457.

In National Pork Producers Council v. U.S. E.P.A.,
635 F.3d 738, 750-53 (5th Cir. 2011), the Fifth Circuit,
elaborating on the analysis of Waterkeeper, held that a non-
certified CAFO could be held liable under the CWA for
actual discharges, but could not be held liable for failing to
apply for a permit. In response, the EPA again amended its
regulations. See NPDES Permit Regulation for CAFOs:
Removal of Vacated Elements in Response to 2011 Court
Decision, 77 Fed. Reg. 44,494 (July 30, 2012).

Under current CAFO regulations, any permit issued to a
CAFO must include a requirement to formulate and
implement an NMP. 40 C.F.R. § 122.42(e)(1). The NMP
must ensure (1) adequate storage of animal waste, (2) proper
management of mortalities, (3) that clean water is diverted
from the production area, (4) that animals do not interact with
clean water; (5) that chemicals and other contaminants are
properly disposed of; (6) that site-specific conservation
practices are used to control runoff; (7) that proper protocols
are used for testing manure, litter, or process wastewater, and
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soil; and (8) that manure, litter, or process wastewater is land-
applied in a manner that ensures appropriate agricultural
utilization of the nutrients in the manure, litter, or process
wastewater. Id. § 122.42(e)(1)(i)—(viii). Additionally, the
NMP must include a waste “application rate” that
“minimize[s] phosphorus and nitrogen transport from the
field to surface waters.” Id. § 412.4(c)(2).

Current CAFO regulations prohibit the discharge of
manure, litter, or process wastewater pollutants into waters of
the United States from production areas, unless the discharge
is precipitation-related and the production area is designed,
constructed, and maintained to contain all manure, litter, and
process wastewater, including the runoff and the direct
precipitation from a 25-year, 24-hour rainfall event. Id.
§ 412.31(a). The regulations allow wet-weather discharges
of manure, litter, or process wastewater from land-application
arcas if the CAFO has identified and implemented
appropriate site-specific measures to minimize discharges.
Id. §§ 122.23(e), 122.42(e)(1)(vi)—(ix). The regulations do
not address dry-weather discharges from land-application
areas.

C. The Idaho Permit

Idaho is home to a large and growing number of CAFOs,
primarily dairy farms and cattle feed lots in the Snake River
watershed in southern Idaho. Improper management of
CAFO waste has resulted in serious water quality problems
in Idaho. State of Idaho Dep’t of Env’t Quality, I[daho’s 2016
Integrated Report App’x K (2018). Watersheds in CAFO-
dominated areas have excessive and unsafe levels of E. coli,
fecal coliform, and nutrients, as well as low levels of
dissolved oxygen, which is essential to healthy aquatic life.
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Idaho’s 2016 Integrated Report documented 1,989 miles of
streams and 471 acres of lakes that were contaminated with
E. coli, 239 miles of streams and 55,509 acres of lakes that
were burdened with excessive nutrients, and 920 miles of
streams that contained unsafe levels of fecal coliform. See id.
at 39-40. Many Idaho waterways that pass through CAFO-
dominated areas are classified as “impaired waters” by the
EPA. Id. App’x H at 89-113 (listing waterways in the
Southwest Basin).

Several Idaho waterways in CAFO-dominated areas show
levels of E. coli that far exceed the Water Quality Criterion
geometric mean of 126 cfu/100 mL. See, e.g., id. at App’x H
at 31 (Hatwai Creek, which borders a CAFO, had elevated
levels of E. coli, nitrogen/nitrate, and phosphorus); see also
id. App’x K at 36 (listing E. coli levels with a geometric
mean of 1,108 cfu/100 mL near Grand View, which houses
one of the world’s largest CAFOs); id. App’x K at 58 (E. coli
levels of 811 c¢fu/100 mL in Yahoo Creek, which is adjacent
to a number of animal feeding operations); id. App’x K at 59
(E. coli contamination in Pioneer Reservoir). The leading
causes of water impairment in Idaho’s streams are
“combined biota/habitat bioassessments, temperature,
sedimentation/siltation, and Escherichia coli.” State of Idaho
Dep’t of Env’t Quality, Idaho’s 2018/2020 Integrated
Report at xiii (2020). “E. coli in water is a strong indicator
of sewage or animal waste contamination.” U.S. Dep’t
of Interior, Bacteria & E. Coli in Water,
https://www.usgs.gov/special-topic/water-science-school/sc
ience/bacteria-and-e-coli-water?qt-science center objects=
O#qt-science center objects (last visited Aug. 16, 2021).

On October 23,2019, the EPA issued for public comment
a draft Permit and Fact Sheet for Idaho CAFOs. 84 Fed. Reg.
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56,809. On May 13, 2020, the EPA issued the Idaho Permit,
with an effective date of June 15, 2020. 85 Fed. Reg. 28,624.

With one exception, the Idaho Permit forbids discharges
of pollutants from production areas. Pollutants may be
discharged from the production area only if “[t]he production
area is designed, constructed, operated, and maintained to
contain all manure, litter, process wastewater, and the runoff
and direct precipitation from the 25-year, 24-hour storm event
for the location of the CAFO.” CAFOs must perform daily
inspections of all water lines, and must perform weekly visual
inspections of all storm water diversion devices, runoff
diversion structures, devices channeling contaminated storm
water, and waste storage structures. All open surface liquid
waste storage structures must have a depth marker that clearly
indicates the minimum capacity necessary to contain the
runoff and direct precipitation of a 25-year, 24-hour rainfall
event. The inspection must note the level in liquid
impoundments as indicated by the depth marker.
Deficiencies found during inspections must be corrected as
soon as possible.

Also with one exception, the Permit forbids discharges
of pollutants from land-application areas. Wet-weather
discharges are permitted only when manure, litter, and
process wastewater have been applied in accordance with a
site-specific NMP. 40 C.F.R. §§ 122.23(e),
122.42(e)(1)(vi)—(ix). Dry-weather discharges from the land-
application area are flatly prohibited. Idaho Permit at 10.

The Permit requires CAFOs to make records available to
the EPA upon request. Production area records include
documents of all inspections of storage, containment, and
treatment structures; the depth of the manure and process
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wastewater in those structures; and inspections of all
stormwater diversions and channel structures. Land-
application area records include documentation of the dates
of manure, litter, or process wastewater application for each
field; the methods of the land application; the results of soil
and manure samples; the dates on which the land-application
equipment was inspected; and that all setback requirements
and conservation practices identified in the NMP were
followed.

The Permit also requires CAFOs to submit annual
reports by March 1 of each year to the EPA and to relevant
state regulatory authorities. If lagoons or other storage
structures have overflowed, operators must analyze the
discharges for various pollutants, including E. coli, nitrogen,
nitrate nitrogen, ammonia nitrogen, phosphorus, and
suspended solids. Reports must describe, inter alia, the
quantity of manure, litter, and process wastewater applied to
fields, as well as the results of manure and soil sample
analyses.

II. Standard of Review

We review general NPDES permits issued by the EPA,
such as the Idaho Permit, under Section 509 of the CWA.
33 US.C. § 1369(b)(1)(F). Under the Administrative
Procedure Act, we must set aside an agency’s decision if it is
“arbitrary, capricious, an abuse of discretion, or otherwise not
in accordance with law.” 5 U.S.C. § 706(2)(A). We must set
aside an agency’s decision if “the agency has relied on factors
which Congress has not intended it to consider, entirely failed
to consider an important aspect of the problem, offered an
explanation for its decision that runs counter to the evidence
before the agency, or is so implausible that it could not be
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ascribed to a difference in view or the product of agency
expertise.” Motor Vehicle Mfrs. Ass’'n of U.S., Inc. v. State
Farm Mut. Auto. Ins. Co.,463 U.S. 29,43 (1983). The scope
of our review is narrow. We may not substitute our judgment
for that of the agency. Id. However, the agency must
“examine the relevant data” and ‘“‘articulate a satisfactory
explanation for its action including a ‘rational connection
between the facts found and the choice made.’” Id. (quoting
Burlington Truck Lines v. United States, 371 U.S. 156, 168
(1962)).

III. Discussion
A. Timeliness of Petition

Petitions for review of the type of NPDES permit at issue
must be filed in a court of appeals within 120 days of the
permit’s issuance. 33 U.S.C. § 1369(b)(1); see also Tex.
Mun. Power Agency v. Adm’r of U.S. E.P.A., 799 F.2d 173,
174 (5th Cir. 1986) (interpreting provision to be
jurisdictional). The parties agree that Petitioners challenged
the Idaho Permit within 120 days of its issuance. However,
the EPA argues that the Permit largely relies on and
incorporates the 2003 Rule, and that Petitioners’ challenge is
therefore untimely.

The EPA relies on the Fifth Circuit’s reasoning in
National Pork Producers, 635 F.3d 738. Asdescribed above,
after the Second Circuit’s decision in Waterkeeper, the EPA
revised its earlier 2003 Rule and issued a new final rule in
2008. The 2008 Rule changed the NMP’s procedural
provisions, but did not change the NMP’s substantive
requirements. See 2008 Rule at 70,437 (“[ Waterkeeper] did
not affect the substantive requirements for NMPs established
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... in the 2003 CAFO rule.”). In National Pork Producers,
petitioners argued that the EPA exceeded its authority in the
2008 Rule by requiring all permit applicants to develop and
implement NMP protocols. 635 F.3d at 754. However,
because the 2003 Rule had included this requirement, the
Fifth Circuit deemed the challenge to the 2008 Rule untimely.
1d.

By contrast, Petitioners do not challenge any part of the
2003 and 2008 Rules. Rather, they challenge the Idaho
Permit, arguing that its requirements for monitoring effluent
discharges are insufficient. This challenge is new and
specific to the Idaho Permit. The novelty of the challenge is
confirmed in the 2003 Rule itself, where the EPA rejected a
proposed provision that would have required discharge
monitoring by CAFOs. The EPA concluded that “factors
affecting whether such discharges are occurring at CAFOs are
so variable from site to site that a national technology-based
standard is inappropriate.” 2003 Rule at 7,216. In the view
of the EPA, discharge monitoring was “more appropriately
addressed through NPDES permit conditions established by
the permitting authority.” Id. at 7,217, see also Waterkeeper,
399 F.3d at 515 (“Studies do show that variability in
topography, climate, distance to surface water, and geologic
factors influence whether and how pollutant discharges at a
particular site enter surface water via groundwater.”).
Petitioners’ challenge is therefore timely.

B. Petitioners’ Challenge
An NPDES permit must ensure that discharges comply

with effluent limitations in the permit. As stated by the
Second Circuit in Waterkeeper,
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Under the Act, permits authorizing the
discharge of pollutants may issue only where
such permits ensure that every discharge of
pollutants will comply with all applicable
effluent limitations and standards.

Waterkeeper, 399 F.3d at 498 (emphasis in original).
Petitioners argue that the Permit lacks sufficient monitoring
provisions to ensure compliance with the Permit’s “zero
discharge” requirements, for both production and land-
application areas. They argue that the issuance of the Idaho
Permit is therefore arbitrary, capricious, an abuse of
discretion, and not in accordance with law. For the reasons
that follow, we agree with Petitioners.

1. Discharge Monitoring Under the CWA

To ensure that NPDES permittees comply with the
effluent limitations contained in their permits, the CWA
requires that permits contain “all applicable requirements
[including the effluent limitations statutorily required by
33 U.S.C. § 1311],” and “prescribe conditions . . . to assure
compliance with [all applicable requirements, including
effluent limitations].” 33 U.S.C. § 1342(a)(1)—(2) (emphasis
added). The CWA “demands regulation in fact, not only in
principle.” Waterkeeper, 399 F.3d at 498.

EPA regulations incorporate the monitoring requirements
of the CWA. Under 40 C.F.R. § 122.48(b), permits must
specify “[r]Jequired monitoring including type, intervals, and
frequency sufficient to yield data which are representative of
the monitored activity including, when appropriate,
continuous monitoring[.]” A permit must “assure compliance
with [the] permit limitations” by including requirements to
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monitor the “mass (or other measurement specified in the
permit) for each pollutant limited in the permit; the volume
of effluent discharged from each outfall; other measurements
as appropriate.” 40 C.F.R. § 122.44(1)(1)(1)—(iii); see also
U.S. EPA, NPDES Permit Writers’ Manual at 8-2 (Sept.
2010), https://www.epa.gov/sites/default/files/2015-09/doc
uments/pwm_2010.pdf (“Monitoring is performed to
determine compliance with effluent limitations established in
NPDES permits, establish a basis for enforcement actions,
assess treatment efficiency, characterize effluents and
characterize receiving water.”).

This statutory and regulatory framework gives discretion
to the EPA in crafting appropriate monitoring requirements
for each NPDES permit. However, the EPA’s discretion is
notunlimited. While 40 C.F.R. § 122.44(i) contemplates that
the EPA has discretion to decide which monitoring
requirements to include in an NPDES permit, 40 C.F.R.
§ 122.48(b) specifies that a permit must contain monitoring
provisions “sufficient to yield [representative] data.” See
NLRB v. Brown, 380 U.S. 278, 291 (1965) (“Reviewing
courts are not obliged to stand aside and rubberstamp their
affirmance of administrative decisions that they deem
inconsistent with a statutory mandate or that frustrate the
congressional policy underlying a statute.”); Buffalo Crushed
Stone, Inc. v. Surface Transp. Bd., 194 F.3d 125, 128-29
(D.C. Cir. 1999) (“[D]eference is not without limit. We will
reject an agency’s interpretation if an alternative reading is
compelled by the regulation’s plain language . . . .” (quotation
marks and citation omitted)).

Our case law confirms that NPDES permits must contain
monitoring provisions sufficient to ensure compliance with
the terms of a permit. For example, in NRDC v. County of
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Los Angeles, 725 F.3d 1194, 1207 (9th Cir. 2013), we held
that an NPDES permit is “unlawful if a permittee is not
required to effectively monitor its permit compliance.” We
concluded that the CWA “requires every NPDES permittee
to monitor its discharges into the navigable waters of the
United States in a manner sufficient to determine whether it
is in compliance with the relevant NPDES permit.” /d.
at 1207 (emphasis in original) (citing 33 U.S.C. § 1342(a)(2);
40 C.F.R. § 122.44(i)(1)); see also NRDC v. U.S. EPA,
863 F.2d 1420, 1433-34 (9th Cir. 1988) (finding EPA acted
reasonably by using visual sheen test because it monitored
compliance with the permit’s prohibition on the discharge of
free oil).

Similarly, in NRDC v. U.S. EPA, 808 F.3d 556, 583—-84
(2d Cir. 2015), the Second Circuit rejected an NPDES permit
because it lacked monitoring provisions. The EPA had issued
a general permit for the discharge of ballast waters from
vessels. Id. at 583. The permit required vessels to report the
expected dates, times, locations, volumes, and salinities of its
discharges. Id. But the required reports provided little
information on the quality of the ballast water. /d. Because
the reports did not reveal whether a vessel was actually in
compliance with the effluent limitations, the permit violated
the statutory command that NPDES permits include
monitoring sufficient to ensure compliance with applicable
effluent limitations. Id.

Issuance of an NPDES permit is thus arbitrary, capricious,
and contrary to law if the permit fails to include monitoring
provisions that ensure compliance with the permit’s effluent
limitations. As we have previously recognized, “[t]he
NPDES program fundamentally relies on self-monitoring.”
Sierra Club v. Union Oil Co. of Cal., 813 F.2d 1480, 1491
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(9th Cir. 1987), vacated and remanded on other grounds,
485 U.S. 931 (1988), and reinstated and amended by
853 F.2d 667 (9th Cir. 1988). Effective self-monitoring
reveals permit violations, thereby promoting enforcement of
the CWA. See id. at 1492; see also County of Los Angeles,
725 F.3d at 1208 (“The [Act] is viewed by many as the
easiest of the federal environmental statutes to enforce. This
is because persons regulated under the act normally must
report their own compliance and noncompliance to the
regulating agency.” (quotation marks and citation omitted)).

2. Monitoring Under the Idaho Permit

The EPA does not quarrel with the foregoing. It concedes
that a permit must contain sufficient monitoring requirements
to ensure that a CAFO complies with the effluent limitations
in its permit. However, the EPA argues that the Idaho Permit
contains sufficient monitoring requirements to ensure
compliance, and that we must defer to its expertise.

As described above, the Idaho Permit requires CAFO
operators to implement various measures to prevent
discharges from the production and land-application areas.
Petitioners argue the Permit does not require monitoring that
would ensure detection of unpermitted discharges. We agree
with Petitioners.

a. Production Areas

The Permit has sufficient monitoring requirements for
above-ground discharges from production areas. As noted
above, CAFOs are required to perform daily inspections of
water lines, and weekly inspections of storm water diversion
devices, runoff diversion structures, devices channeling
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contaminated storm water, and waste storage containers.
These mandated inspections are, in effect, monitoring
requirements. We defer to the EPA’s expertise and hold that
these provisions are sufficient to ensure compliance with the
Permit’s zero-discharge effluent limitation from production
areas. For example, the visual inspection of a waste
container’s depth marker ensures that containers maintain
enough space to handle any excess water, thereby preventing
runoff in all but the extreme circumstance of a 25-year, 24-
hour rainfall event. See NRDC, 863 F.2d at 1433-34 (visual
inspections that identify whether effluent limitation is met are
reasonable).

However, the Permit has no monitoring provisions for
underground discharges from production areas. The record
before the EPA showed that leaky containment structures—
especially lagoons—are sources of groundwater pollution and
that “groundwater flow is the primary contributor of nitrate
to surface water from agriculture.” See Cow Palace, LLC, 80
F. Supp. 3d at 1223. Despite this, the Idaho Permit has no
monitoring requirement for underground discharges. The
failure of the Permit to require such monitoring is striking,
given the EPA’s conclusion in the 2003 Rule that
requirements in local permits rather than nationally uniform
requirements are the best means to address underground
discharges. In rejecting a proposal that monitoring of
underground discharges be included in the nationwide 2003
Rule, the EPA wrote:

The proposed rule would have imposed
explicit national requirements for certain
CAFOs to address possible discharges to
surface water via ground waters that have a
direct hydrologic connection to surface



(£0 01 OU1)
Case: 20-71554, 09/16/2021, I1D: 12230094, DktEntry: 41-1, Page 23 of 25

FOOD & WATER WATCH V. USEPA 23

waters. These operations would have been
required to sample groundwaters. . . .

In today’s effluent limitation guidelines,
EPA is rejecting establishing requirements
related to discharges to surface water that
occur via ground water with a direct
hydrologic connection.

Pollutant discharges from CAFOs to
surface water via a groundwater pathway are
highly dependent on site-specific variables,
such as topography, climate, distance to
surface water, and geologic factors such as
depth of groundwater, soil porosity and
permeability, and subsurface structure. The
factors affecting whether such discharges are
occurring at CAFOs are so variable from site
to site that a national technology-based
standard is inappropriate.

2003 Rule at 7,216 (emphasis added); see also Waterkeeper,
399 F.3d at 515 (“Studies do show that variability in
topography, climate, distance to surface water, and geologic
factors influence whether and how pollutant discharges at a
particular site enter surface water via groundwater.”).

The CWA requires that the EPA ensure that every
NPDES permittee “monitor its discharges . . . in a manner
sufficient to determine whether it is in compliance with the
relevant NPDES permit.” County of Los Angeles, 725 F.3d
at 1207. With one exception not relevant here, the Idaho
Permit does not allow any discharges from the production
area. Without a requirement that CAFOs monitor waste
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containment structures for underground discharges, there is
no way to ensure that production areas comply with the
Permit’s zero-discharge requirement. See Waterkeeper,
399 F.3d at 499 (failure of permit to include any mechanism
for evaluating compliance with effluent limitation was
arbitrary and capricious).

b. Land-Application Areas

Asnoted above, CAFO regulations allow discharges from
CAFO land-application areas during wet weather, provided
the CAFO has complied with its NMP. See 40 C.F.R.
§ 122.23(e) (“[W]here the manure, litter or process
wastewater has been applied in accordance with site specific
nutrient management practices . . . a precipitation-related
discharge of manure, litter or process wastewater from land
areas under the control of a CAFO is an agricultural
stormwater discharge.”). However, the Idaho Permit flatly
prohibits discharges from land-application areas during dry
weather:

There shall be no dry weather discharge of
manure, litter, or process wastewater to a
water of the United States from a CAFO as a
result of the application of manure, litter or
process wastewater to land areas under the
control of the CAFO. This prohibition
includes discharges to waters of the United
States through tile drains, ditches or other
conveyances, and irrigation return.

The Permit has no monitoring provisions for dry weather
discharges from land-application areas, even though the
record before the EPA showed that such discharges can occur
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during irrigation of fertilized CAFO fields. The Permit
assumes that because the NMP requires CAFOs to apply
manure, litter, and process wastewater at the agronomic rates
established by the NMP, irrigation-produced runoff of
pollutants will never occur. There is little in the record to
support that assumption. Without a requirement to monitor
runoff from irrigated CAFO fields, there is no way to ensure
that a CAFO is complying with the Permit’s dry weather no-
discharge requirement for land-application areas. See Cnty.
of L.A., 725 F.3d at 1207 (holding that an NPDES permit
must include compliance monitoring measures).

Conclusion

The Idaho Permit forbids underground discharges from
production areas and dry weather discharges from land-
application areas. However, the Permit contains no
monitoring requirements for either kind of discharge.
Because the Permit does not require monitoring that would
ensure compliance with its effluent limitations, the EPA’s
issuance of the Permit was arbitrary, capricious, and a
violation of law. We grant the petition and vacate the Permit.

Petition GRANTED and Permit VACATED.
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Bacteria and E. Coli in Water

@ web.archive.org/web/20210818040246/https://www.usgs.gov/special-topic/water-science-school/science/bacteria-and-
e-coli-water

Water, like everything else on Earth, including you, is full of bacteria.
Some bacteria are beneficial and some are not. Escherichia coli (E. colt)
bacteria, found in the digestive tract of animals, can get into the
environment, and if contacted by people, can cause health problems and
sickness. Find out the details here.

 Water Science School HOME « Water Quality topics e

Escherichia coli or E. coli is a type fecal
coliform bacteria that is commonly

found in the intestines of animals and
humans. E. coli in water is a strong
indicator of sewage or animal waste
contamination. Sewage and animal

waste can contain many types of disease
causing organisms. Consumptlon yl\la‘e
result in severe illness; g'l %dfeQQdeg(G\\Ne
five years of age, th@;e I,ZGBT '\55
compromised imminfe: 'systems, and the
elderly are particularly susceptible.

Credit: U.S. Environmental Protection
Agency

Bacteria are common single-celled
organisms and are a natural component
of lakes, rivers, and streams. Most of
these bacteria are harmless to humans;
however, certain bacteria, some of which
normally inhabit the intestinal tract of warm-blooded animals, have the potential to cause
sickness and disease in humans. High numbers of these harmless bacteria often indicate high
numbers of harmful bacteria as well as other disease-causing organisms such as viruses and
protozoans.

One method of determining bacteria counts is to count the number of bacteria colonies that
grow on a prepared medium.

1/3
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Escherichia coli (abbreviated as E. coli) are bacteria found in the environment, foods, and
intestines of people and animals. E. coli are a large and diverse group of bacteria. Although
most strains of E. coli are harmless, others can make you sick. Some kinds of E. coli can cause
diarrhea, while others cause urinary tract infections, respiratory illness and pneumonia, and
other illnesses.

Total coliform

Total coliforms are gram-negative, aerobic or faculative anaerobic, nonspore forming rods.
These bacteria were originally believed to indicate the presence of fecal contamination,
however total coliforms have been found to be widely distributed in nature and not always
associated with the gastrointestinal tract of warm blooded animals. The number of total
coliform bacteria in the environment is still widely used as an indicator for potable water in
the U.S.

Fecal coliform

Fecal coliform bacteria are a subgroup of coliform bacteria that were used to establish the
first microbial water quality criteria. The ability to grow at an elevated temperature (44.5
degrees Celsius) separate this bacteria from the total coliforms and 1t a more accurate
indicator of fecal contamination by warm-blooded animals. Epchl&l%f bacteria are
detected by counting the dark-blue to blue-gre Q}(ﬁeéq a n‘a o. 65 micron filters
placed on mFC agar incubated in a Ag\g\‘]@ﬁ(/en fo % hours. The presence of fecal
coliforms in water indic te‘s\ C Nﬁﬂn%tlon of the water by a warm-blooded animal
has occurred, howewre eqt\sfbﬁlﬁe?‘have found no statistical relationship between fecal
coliform concentratiphs and swimmer-associated sickness.

E. coli

Escherichia coli (E. coli) is a rod-shaped bacteria commonly found in the gastrointestinal
tract and feces of warm-blooded animals. It is a member of the fecal coliform group of
bacteria and is distinguished by its inability to break down urease. E. coli numbers in
freshwater are determined by counting the number of yellow and yellow brown colonies
growing on a 0.45 micron filter placed on m-TEC media and incubated at 35.0° C for 22-24
hours. The addition of urea substrate confirms that colonies are E. coli. This bacteria is a
preferred indicator for freshwater recreation and its presence provides direct evidence of
fecal contamination from warm-blooded animals. Although usually harmless, E. coli can
cause illnesses such as meningitis, septicemia, urinary tract, and intestinal infections. A
recently discovered strain of E. coli (E. coli 0157:H7) can cause severe disease and may be
fatal in small children and the elderly.

The relation between bacteria counts and sickness

2/3
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Consumption of or contact with water contaminated with feces of warm-blooded animals can
cause a variety of illnesses. Minor gastrointestinal discomfort is probably the most common
symptom; however, pathogens that may cause only minor sickness in some people may cause
serious conditions or death in others, especially in the very young, old, or those with
weakened immunological systems.

3/3
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United States Office of Water
Environmental Protection Washington, DC
Agency

United States
Environmental Protection Agency

National Pollutant Discharge Elimination

System (NPDES) Permit Writers’ Manual

g EPP
\nC- \. :')'\ 3, 20'2'\

This guidance Sbel by staff within the U.S. Environmental Protection Agency’s (EPA’s) Office of
Wastewater Manﬁ&nent and addresses development of wastewater discharge permits under the National
Pollutant Discharge Elimination System (NPDES). NPDES permit development is governed by existing
requirements of the Clean Water Act (CWA) and the EPA NPDES implementing regulations. CWA provisions and
regulations contain legally binding requirements. This document does not substitute for those provisions or
regulations. Recommendations in this guidance are not binding; the permitting authority may consider other
approaches consistent with the CWA and EPA regulations. When EPA makes a permitting decision, it will make
each decision on a case-by-case basis and will be guided by the applicable requirements of the CWA and
implementing regulations, taking into account comments and information presented at that time by interested
persons regarding the appropriateness of applying these recommendations to the situation. This guidance
incorporates, and does not modify, existing EPA policy and guidance on developing NPDES permits.

EPA may change this guidance in the future.

Water Permits Division
Office of Wastewater Management
Washington, DC 20460
(4203)
www.epa.gov/npdes

EPA-833-K-10-001
September 2010
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Introduction to the Manual

This manual reviews the statutory and regulatory framework of the National Pollutant Discharge
Elimination System (NPDES) program and examines technical considerations for developing NPDES
permits for wastewater discharges. The manual is designed, primarily, for new permit writers becoming
acquainted with the NPDES program and the process of permit writing, but can also serve as a reference
for experienced permit writers or anyone interested in learning about the legal and technical aspects of
developing NPDES permits. This manual replaces the 1996 U.S. EPA NPDES Permit Writers’ Manual'
<www.epa.gov/npdes/pubs/owm0243.pdf>, which updated the 1993 Training Manual for NPDES Permit
VVl’il‘eKS‘2 <www.epa.gov/npdes/pubs/owm0339.pdf>.

To assist the reader, acronyms and abbreviations are defined for the first use in each chapter and in
Appendix A of the manual. Endnotes are provided at the end of each chapter.

Purpose of this Manual

The purpose of this NPDES Permit Writers’ Manual (manual) is to provide a general reference for
permitting authorities that outlines and explains the core elements of the NPDl%@@tmit program. The
core elements form the foundation of the NPDES program on which 1da)1 dific areas of the
program (e.g., stormwater, concentrated animal feedi t,l&& c l\e #idlt. AWhile the guidance for
these core program areas will be applicable | ﬁi %)wronmental Protection Agency
(EPA) recognizes that each EPA%R @1& }ﬁrﬁ%\ éamﬁ\aﬁz state, territory, or tribe (hereafter szate)
will tailor specific aspf;‘ ]%]%(S gq ng procedures to address state and local laws and site-

specific concerns andd ondzgﬁ

The specific obj ectlves and functions of this manual are as follows:

e Provide an overview of the scope and the statutory and regulatory framework of the NPDES
program.

e Describe the essential components of a permit and provide an overview of the permitting process.

e Describe the different types of effluent limitations and the legal and technical considerations
involved in developing effluent limitations.

e Describe the legal and technical considerations involved in developing other permit conditions
including
- Monitoring and reporting requirements.
- Special conditions.
- Standard conditions.

e Describe other permitting considerations including
- Variances.
- Anti-backsliding.
- Other applicable statutes.

vii
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e Explain the administrative process for issuing, modifying, revoking and terminating NPDES
permits.

This manual is not intended to be a standalone reference document. Rather, it establishes the framework
for NPDES permit development and should be supplemented, where necessary, by additional EPA and
state regulations, policy, and detailed guidance applicable to specific types of dischargers and
circumstances. To that end, this manual identifies and references relevant regulations, policy, and other
guidance documents throughout the text.

Publications Referenced

This manual provides links to publications available online that supplement the information in the
manual. All documents available electronically were accessed and available as of the date of this
manual’s publication. Some documents are not available in an electronic format. In those instances,
readers should check the following sources to determine the availability of and to obtain printed copies of
the documents:

e Office of Water Resource Center (OWRC) <www.epa.gov/safewater/resource/>
OWRC is a contractor-operated facility providing document delivery, information/referral, and
reference services to public users and EPA staff interested in Office of Water Program

information EP A
phone: 202-566-1729 or 800-832-7828, fax: 202-566- 173% eqné«j 202’\
<center.water-resource(@epa.gov->. \ ?)

\N 3\0‘“’ \oe( A

e EPA Library Services and Repo, 1tQNi@@zww R @@Q’ﬁ?ra/hbrancs htm>
EPA’s library serv1ceﬁ o sﬁonﬁ\‘ge access to information about the environment and
related scwn@’ﬁe nz B@An ement and policy information. Library services

<www.epa.goy/natlibADG: ry_services.html> are delivered through the National Library Network
<www.epa. gomatllbra/mdex html>.

e National Service Center for Environmental Publications (NSCEP) <www.epa.gov/ncepihom/>
NSCEP, formerly NCEPI, maintains and distributes EPA publications in hardcopy, CD ROM and
other multimedia formats. The publication inventory includes more than 7,000 titles
phone: 513-489-8190 or 800-490-9198, fax: 513-489-8695, e-mail: ncepimal@one.net.

e National Technical Information Service (NTIS) <www.ntis.gov/>
NTIS is the largest central resource for government-funded scientific, technical, engineering, and
business related information covering more than 350 subject areas from more than 200 federal
agencies
phone: 703-605-6050 or 888-584-8332, fax: 703-605-6900, e-mail: customerservice@ntis.gov.

Legislative and Regulatory Citations

There are a number of different conventions used to cite legislation and regulations. In this manual, the
following conventions have been used:

e  When citing the United States Code, the abbreviation U.S.C. is used. The abbreviation is
preceded by the Title of the U.S.C. and then followed by the section number.
Example: 16 U.S.C. 1531 et seq. and 33 U.S.C. §§ 1251-1387.

viii
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e When citing the Clean Water Act, the abbreviation CWA is used. The abbreviation is followed by
the word section and then the section number.
Example: CWA section 402 and CWA section 402(0).

e When citing the Code of Federal Regulations (CFR), the convention depends on the location of
the reference. For first references, the abbreviation CFR is preceded by the title number of the
CFR and followed either by the word Part (if it is a part—a whole number) or the number of the
subsection (if it is a subpart/subsection). For subsequent references, the title and CFR are omitted
and just the word Part or the section symbol (§) is used.

Example: First citation: 40 CFR Part 136 or 40 CFR 122.44
Subsequent citations: Part 136 or § 122.44.

Almost all the regulatory citations in this manual are for Title 40 of the CFR (with the exception of the
other federal laws referenced in section 11.1 of this manual). Any other Titles are explicitly referenced
and in the format for the first regulatory citation (e.g., 50 CFR Part 402).

Electronic NPDES Information

Websites and electronically stored publications and data are available to help permit writers draft NPDES
permits. Tools have been created to assist permit writers with specific aspects of permit development and
are discussed in their respective sections. The electronic tools listed below a p@\mhll aspects of permit
development and serve as valuable references for the permit writer(.; \. U rZ0'2'\

NPDES Website and Resour%(?ﬁq atel Sepxem

The Water Permits Divisi n-\WPDﬂgthi &)@\\Eﬂeéo%(i\ce of Water (OW), Office of Wastewater
Management, has deyaiépdd a effsive NPDES Website <www.epa.gov/npdes™ with technical and
regulatory informati b&gﬂle NPDES permit program, information on related programs and initiatives,
and documents published by WPD. Where applicable, this manual references the NPDES Website and
provides links to relevant documents on that site. This manual also references other EPA and non-EPA
websites that contain information that might be helpful to NPDES permit writers. Note, however, that
EPA is not responsible for information provided on websites outside the EPA Website <www.epa.gov>.

WPD also has prepared several websites and other resources to help permit writers draft permits. This
manual references those websites and resources in the appropriate section of this manual.

Electronic Permitting Tools

Many EPA Regions and authorized states have developed tools to help them manage the permit issuance
process. Electronic permitting tools range from spreadsheets and word processing applications to
sophisticated Web-based systems that enable permitting authorities to manage their entire environmental
program. For example, some states have built systems that enable dischargers to electronically sign and
submit discharge reports; create, track, and store permit documents; and manage enforcement,
compliance, and inspections related to permits. As technologies continue to evolve, many permitting
authorities are likely to begin using more information technology applications to manage the process of
permitting.
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ICIS-NPDES

Together with OW, the Office of Enforcement and Compliance Assurance (OECA) is responsible for
oversight of implementation of the NPDES program. OW is responsible for the NPDES implementing
regulations and oversight of permit issuance by states and EPA Regions. OECA, along with its regional,
state, tribal and local counterparts, is responsible for tracking and maintaining enforcement and
compliance activities, monitoring and enforcement and compliance status of the regulated community,
and reviewing and evaluating program performance. OECA also maintains national data systems to
support program management and oversight of the NPDES program.

The Permit Compliance System (PCS), one of two national NPDES electronic databases, supports the
management and oversight of the NPDES program. Since the last modernization of PCS in 1985, the
NPDES program has evolved significantly to include additional program requirements, such as the
NPDES program for stormwater and implementation of the Combined Sewer Overflow Control Policy.
Because of limitations to PCS, OECA is working to phase out this system and move to a more modern
data management system described below.

The Integrated Compliance Information System for NPDES permits (ICIS-NPDES)
<https://icis.epa.gov/icis>, the successor to PCS, provides an updated system that enables national program
management and oversight activities such as

e Permit tracking and management. S EP A
e Compliance monitoring. \nC- N- 2 '202\
e NPDES program management. \Na Lo m‘oe( A5
e Enforcement actions. 1% N\ atel Sep\e
yed of

ICIS-NPDES is a W @éeéﬂj %@tﬂﬁgﬂlectromc database capable of handling the large amount of
data generated by and ab ES program. Section 11.5.1.1 of this manual provides more
information on ICIS DES as it relates to NPDES permit compliance.

Hyperlinks in this Document

Where a website provides supplementary information or is referenced in this manual, the actual site or
higher level site address appears in the symbols <> so that readers will have a reference to the address
even in a printed version of this document. In the electronic version of the manual, the text in carats is
also the hyperlink to the referenced website. Care has been taken to provide the correct Web addresses
and hyperlinks; however, these references can change or become outdated after this manual’s publication.

"' U.S. Environmental Protection Agency. 1996. U.S. EPA NPDES Permit Writers’ Manual. EPA-833-B-96-003. U.S.
Environmental Protection Agency, Office of Water, Washington, DC. <www.epa.gov/npdes/pubs/owm0243.pdf>. Separate
sections of this document are also available on the NPDES Website by going to <www.epa.gov/npdes>, clicking on Publications
and entering NPDES Permit Writers’ Manual in the Search box.

2 U.S. Environmental Protection Agency. 1993. Training Manual for NPDES Permit Writers. EPA-833-B-93-003. U.S.
Environmental Protection Agency, Office of Wastewater Management, Washington, DC.
<www.epa.gov/npdes/pubs/owm0339.pdf>.
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CHAPTER 1. Development of the Clean Water Act and the
NPDES Program

This chapter presents an overview of the history of water pollution control in the United States and the
evolution and accomplishments of the National Pollutant Discharge Elimination System (NPDES)
Program.

1.1 History of Water Pollution Control in the United States

Major water pollution control legislation in the United States dates back to the end of the 19" century.
Exhibit 1-1 presents a summary of key legislative and executive actions in the history of clean water
program development in the United States.

Exhibit 1-1 Important milestones of clean water program development

1899 Rivers and Harbors Act
1948 Federal Water Pollution Control Act (FWPCA)
1965 Water Quality Act
1970 Executive Order-U.S. Environmental Protection Agenc&(EﬁA\A%bllsﬂm'\
1970 Refuse Act Permit Program (RAPP) Wa\p‘(\ \Oe( '\
1972 FWPCA Amendments \N a\e" Sep\em
1977 Clean Water Act Q on
cnive

1087 Wat%\%ﬁkt;\ﬁc% 2\l

The first major water pollutlon control statute was the 1899 Rivers and Harbors Act, which established
permit requirements to prevent unauthorized obstruction or alteration of any navigable water of the
United States. That act focused on navigation rather than water quality.

The 1948 Federal Water Pollution Control Act (FWPCA) initiated the federal government’s
involvement in water pollution control for public health protection. The act allotted funds to state and
local governments for water pollution control and emphasized the states’ role in controlling and
protecting water resources with few federal limitations or guidelines. The act, however, did charge the
U.S. Surgeon General with developing comprehensive programs to eliminate or reduce the pollution of
interstate waters.

Over the next two decades, Congress became increasingly interested in the problem of water quality
degradation. From 1956 through 1966, it enacted four major laws to strengthen the federal role in water
pollution control, including the FWPCA Amendments of 1956 and the FWPCA Amendments of 1961.
Those statutes focused primarily on providing funding to municipalities to construct wastewater treatment
plants.

Just a few years later, Congress further strengthened federal water pollution control laws by enacting the
1965 Water Quality Act. This law created the Federal Water Pollution Control Administration and

Chapter 1: Development of the Clean Water Act and the NPDES Program 1-1
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represented a major regulatory advancement in water pollution control by requiring states to develop
water quality standards for interstate waters by 1967. The Water Quality Act also called for states to
quantify the amount of pollutants that each discharger could release without exceeding the water quality
standards (i.e., pollutant loadings). Despite escalating public concern and increased public spending, only
about half of the states developed water quality standards by 1971. Furthermore, enforcement of the
federal statute was minimal because the regulatory agencies had to demonstrate a direct link between a
discharge and a health or water quality problem, and the scientific data to make such demonstrations were
often lacking. Finally, there were no criminal or civil penalties for violations of statutory requirements.

Growing concern about the environment prompted President Nixon to form the U.S. Environmental
Protection Agency (EPA) in 1970 to enforce environmental compliance and consolidate federal
pollution control activities. That year, the President also created the Refuse Act Permit Program
(RAPP) through Executive Order 11574 and under the authority of section 13 of the 1899 Rivers and
Harbors Act (a section also known as the Refuse Act). This new permitting program was focused on
controlling industrial water pollution. EPA and the U.S. Army Corps of Engineers (Corps) would prepare
the program requirements and the Corps would administer the program. EPA was tasked with developing
guidelines on effluent quality for 22 different categories of sources. A discharger would apply for a
permit, and the Corps would ask EPA if the proposed effluent levels were consonant with state water
quality standards and with the newly developed guidelines on effluent quality. States would be asked to
examine permit applications and advise EPA whether existing or proposed treat fs\processes would
ensure that established water quality standards would be met. EPA Woul ate’s response for
interstate waters and instruct the Corps whether to issue the‘aerxmcH weV th&@ggﬁDlstrlct Court for
the District of Columbia struck down RAPP K ‘ﬁ% No 1331-71 [D.D.C. Dec. 21,
1971]) because the program would all @% Sﬁgs to discharge refuse to non-navigable
tributaries of navigable w §1Ch @résald exceeded the authority given in the Act, and
because the regulati(m\s\ 1e 1‘1@@%? program did not require compliance with certain procedural
requirements of the W@ pEnwronrnental Policy Act.

Because of the perceived need for a discharge permit program, and to rectify the problems encountered in
earlier water pollution control legislation, Congress enacted the FWPCA Amendments of 1972. This
legislation, which was passed over a Presidential veto in November 1972, provided a comprehensive re-
codification and revision of past federal water pollution control law. The 1972 amendments marked a
distinct change in the philosophy of water pollution control in the United States and marked the beginning
of the present water programs, including the NPDES permit program. Under those amendments, the
federal government assumed a major role in directing and defining water pollution control programs. In
establishing the basis for clean water programs, Congress sought a balance between economics
(considering both the costs and benefits of cleanup) and ecology (setting deadlines and ambitious
requirements for reducing discharges and restoring water quality).

The FWPCA Amendments of 1972 established a series of goals in section 101. Perhaps the most notable
goal was that the discharge of pollutants into navigable waters be eliminated by 1985. Although that goal
remains unmet, it underlies the CWA approach to establishing the technology standards that are
implemented through technology-based effluent limitations (TBELs) in NPDES permits. The FWPCA
Amendments of 1972 also set an interim goal of achieving, “water quality [that] provides for the
protection and propagation of fish, shellfish, and wildlife and provides for recreation in and on the water”
by July 1, 1983. That goal is commonly referred to as the fishable, swimmable goal of the act and is one

1-2 Chapter 1: Development of the Clean Water Act and the NPDES Program
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of the factors that states must consider in the development of their water quality standards. The water
quality standards are implemented in NPDES permits through water quality-based effluent limitations
(WQBELs). By prohibiting the discharge of a pollutant or pollutants from a point source to waters of the
United States—except as in compliance with the statute, the FWPCA Amendments of 1972 also
established the important principle that the discharge of pollutants to navigable waters is not a right.

Since 1972, the FWPCA has been further amended on several occasions, including the 1977 Clean
Water Act (CWA), which is now the name for the statute, and the 1987 Water Quality Act (WQA).
Both of these statutes are discussed further in section 1.2 below with regard to their impact on the
evolution of the NPDES program. Exhibit B-1, Index to Sections of the CWA, in Appendix B of this
document matches the key sections of the CWA to their appropriate reference in the United States Code
(U.S.C.). This information is at U.S.C., Title 33 (Navigation and Navigable Waters), Chapter 26 (Water
Pollution Prevention and Control), 1251-1387 (33 U.S.C. §§ 1251-1387)

<www.epa.gov/lawsregs/laws/cwa.html>.

1.2 Evolution of the NPDES Program

Section 402 of Title IV of the FWPCA, Permits and Licenses, created today’s system for permitting
wastewater discharges, known as the NPDES program. Under the requirements of the program, a point
source may be authorized to discharge pollutants into waters of the United Statesé) obtaining a permit.
Section 1.3 below discusses this basic statutory framework in detail. A p %e two types of
control: technology-based limitations (based on the technol c*@@\ﬁld\ééon 1?510 ?ﬁ?ty of dischargers in
the same category to control the discharge of pollu g&fst @1d water quality-based
limitations (to protect the quahty of th, @éd\f%‘wat rgqgiﬁ@gvmg the discharge).

NS
The FWPCA Amenc@"@@g ]_F %@&@gﬁ’ed several important requirements and deadlines. Municipal
facilities were requiﬁg secondary treatment standards by July 1, 1977. Industrial facilities were
required to meet two levels of technology standards: Best Practicable Control Technology Currently

Available (BPT) and Best Available Technology Economically Achievable (BAT), which would bring
them further toward the goal of eliminating the discharge of all pollutants. [CWA section 301 (b)(2)(A)].
Compliance deadlines for BPT and BAT were established as of July 1, 1977, and July 1, 1983,
respectively.

In addition to BPT and BAT requirements for industrial categories, the 1972 FWPCA Amendments
established new source performance standards (NSPS) or best available demonstrated control technology
including where practicable a standard permitting no discharge of pollutants [CWA section 306(a)]. The
Legislative History indicates that Congress believed that technologies would be more affordable for new
dischargers who could plan control technologies at the design phase. The standards represent state-of-the-
art control technologies for new sources because the permittees have the opportunity to install the most
efficient production processes and the latest in treatment technologies during construction. NSPS are
effective on the date the facility begins operation, and the facility must demonstrate compliance within
90 days of start-up.

EPA tried to set national, uniform effluent limitations guidelines and standards (effluent guidelines) as a
basis for technology-based limitations; however, most effluent guidelines were not in place when the first
set of permits was issued between 1973 and 1976. About 75 percent of the first round permits were issued
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under a section of the act that allows a permit writer to use his or her best professional judgment to
establish case-by-case limitations. Using that approach, a single permit writer developed effluent
limitations for a specific facility using his or her knowledge of the industry and the specific discharge,
rather than using a set of national standards and limitations developed by EPA for the entire industry.

This first round of permitting focused on conventional pollutants, which generally are found in sanitary
waste from households, businesses, and industries. CWA section 304(a)(4) and Title 40 of the Code of
Federal Regulations (CFR) 401.16 designate the conventional pollutants with oil and grease added to

§ 401.16 in 1979. The following are formally designated as conventional pollutants:

e Five-day Biochemical Oxygen Demand (BOD:).
e Total Suspended Solids (TSS).

e pH.

e Fecal Coliform.

e (il and Grease.

The 1972 FWPCA Amendments, however, also required that EPA publish a list of toxic pollutants within
90 days and propose effluent standards for those pollutants 6 months later. EPA was not able to meet
those requirements because of the lack of information on treatability. The Natural Resources Defense
Council (NRDC) sued EPA, resulting in a court supervised consent decree (NRDC et al. v. Train,

8 E.R.C. 2120, DDC 1976) that identified the following: EP A

e Toxic (priority) pollutants to be controlled. G- N .-
e Primary industries for technology-based cong ]a\G \OeY A
e Methods for regulating toxic dlsglsq‘g@\@ ou%l%\tlg@@ﬂgrltles of the FWPCA Amendments.

The provisions of the %ﬁdﬂiecr q,:)%‘eraﬁﬁé.c\)rporated into the framework of the 1977 FWPCA
Amendments, formally knz@nl e CWA. This statute shifted the emphasis of the NPDES program
from controlling COIR\:QUOH&I pollutants to controlling toxic pollutant discharges. CWA section 307(a)(1)
required EPA to publish a list of toxic pollutants or combination of pollutants. Those pollutants often are
called the priority pollutants and are listed in § 401.15. The terms foxic pollutant and priority pollutant
are used interchangeably throughout this document.

CWA section 307(a) originally identified 65 toxic pollutants and classes of pollutants for 21 major
categories of industries (known as primary industries). That list was later further defined as the current
list of 126 toxic pollutants. The priority pollutants are listed in Appendix C of this document and in
Appendix A of Part 423. Note that the list goes up to 129; however, there are only 126 priority pollutants
because 017, 049, and 050 were deleted.

The 1977 CWA adjusted technology standards to reflect the shift toward control of toxics, clarified and
expanded the concept of BAT controls, created a new level of control for conventional pollutants, and
made changes to strengthen the industrial pretreatment program. The 1977 law created a new pollutant
category, nonconventional pollutants, that included pollutants (such as chlorine and ammonia) not
specifically categorized as conventional or toxic. The CWA clarified that BAT covers both toxic and
nonconventional pollutants, extended the compliance deadline for BAT for toxic pollutants to July 1,
1984, established a three-year deadline for compliance with BAT for newly listed toxics, and gave
industries until as late as July 1, 1987 to meet BAT requirements for nonconventional pollutants. In
addition, conventional pollutants, controlled by BPT and BAT in the first round of permitting, were now
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subject to a new level of control termed Best Conventional Pollutant Control Technology (BCT). The
CWA established a compliance deadline for BCT of July 1, 1984. BCT was not an additional
performance standard, but replaced BAT for the control of conventional pollutants. Finally, among other
changes, the 1977 CWA authorized EPA to approve local pretreatment programs and required authorized
states to modify their programs to provide for local pretreatment program oversight.

The 1977 CWA recognized that the technology-based limitations were not able to prevent the discharge
of toxic substances in toxic amounts in all waterways. To complement its work on technology-based
limitations, EPA initiated a national policy in February 1984 to control toxics using a water quality
approach. On February 4, 1987, Congress amended the CWA with the 1987 WQA that outlined a strategy
to accomplish the goal of meeting state water quality standards. The 1987 WQA required all states to
identify waters that were not expected to meet water quality standards after technology-based controls on
point source were imposed. Each state then had to prepare individual control strategies to reduce toxics
from point and nonpoint sources to meet the water quality standards. Among other measures, those plans
were expected to address control of pollutants beyond technology-based levels.

The 1987 WQA further extended the compliance deadline for BAT- and BCT-based effluent limitations,
this time to a new deadline of March 31, 1989. The 1987 WQA also established new schedules for issuing
NPDES permits to industrial and municipal stormwater dischargers. In addition to meeting water quality-
based standards, industrial stormwater discharges must meet the equlvalent of BAT and BCT effluent
quality standards. Municipal separate storm sewer systems (MS4s) were ve controls to
reduce pollutant discharges to the maximum extent practicable &MEP)\Jm iement practices,
control techniques and system de51gn and engm er ’V; 8, an (oﬁwr provisions as the
Administrator deems appropriate for ‘gf}suc @&g}[s [CWA section 402(p)(3)(B)]. The
1987 WQA also required Pﬁt@ (;twﬁgswage sludge and establish numeric limitations to
control such toxics. 1{5 rﬁavg%écl@z ing requirement in the WQA specified the circumstances
under which an existi 1t can be modified or reissued with less stringent effluent limitations,
standards, or condition than those already imposed.

Since 1987, there have been minor revisions to the CWA (e.g., Combined Sewer Overflow program
requirements). However, the basic structure of the NPDES program remains unchanged from the
framework established in the 1972 FWPCA Amendments.

1.3 NPDES Statutory Framework

As noted in section 1.2 above, under the NPDES program any point source that discharges or proposes to
discharge pollutants into waters of the United States is required to obtain an NPDES permit.
Understanding how each of these terms (i.e., permit, pollutant, waters of the United States, and point
source) is defined is the key to defining the scope of the NPDES program.

1.3.1 Permit

A permit is a license, issued by the government to a person or persons granting permission to do
something that would otherwise be illegal without the permit. An NPDES permit typically is a license for
a facility to discharge a specified amount of a pollutant into a receiving water under certain conditions;
however, NPDES permits can also authorize facilities to process, incinerate, landfill, or beneficially use
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biosolids (sewage sludge). A discharger does not have a right to receive a permit, and permits may be
revoked for cause such as noncompliance with the conditions of the permit.

1.3.2 Pollutant

The term pollutant is defined in CWA section 502(6) and § 122.2. The statute defines pollutant very
broadly and includes any type of industrial, municipal, or agricultural waste (including heat) discharged
into water. For regulatory purposes, pollutants are grouped into three categories under the NPDES
program: conventional, toxic, and nonconventional.

e Conventional pollutants are those defined in CWA section 304(a)(4) and § 401.16 (BODs, TSS,
fecal coliform, pH, and oil and grease).

e Toxic (priority) pollutants are those defined in CWA section 307(a)(1) (and listed in § 401.15
and Appendix A of Part 423) and include 126 metals and manmade organic compounds (see
Exhibit C-1 in Appendix C of this document).

e Nonconventional pollutants are those that do not fall under either of the above categories
(conventional or toxic pollutants) and include parameters such as chlorine, ammonia, nitrogen,
phosphorus, chemical oxygen demand (COD), and whole effluent toxicity (WET).

Sewage from vessels and, under certain conditions, water, gas, or other material inj cted into wells to
facilitate production of oil or gas or water derived in association with 011 §Ct10n and disposed
of in a well are specifically excluded from the definition of 011 ot ﬁhder &]a:g N2® program.

\Na \C m\oe(
1.3.3 Waters of the Unlte% %[a&‘b%\e( -3 on 569"6

The CWA regulates d1 ga @X&Wters CWA section 502(7) defines navigable waters as
“waters of the Umtec?’état ‘éfh ng the territorial seas.” NPDES regulations define waters of the
United States to memo

e  Waters that are currently used, were used in the past, or may be susceptible to use in interstate or
foreign commerce, including waters subject to the ebb and flow of the tide.

e Interstate waters including interstate wetlands.

e  Other waters that could affect interstate or foreign commerce.

e Impoundments of waters of the United States.

e Tributaries of the above categories of waters.

e Territorial seas.

e  Wetlands adjacent to other waters (except wetlands themselves) in the above categories.
Wetlands are further defined in § 122.2. In addition, the definition of waters of the United States contains
exclusions for waste treatment systems (other than certain cooling ponds) designed to meet the

requirements of the CWA and also for prior converted croplands, which is mostly relevant to the CWA
section 404 permitting program administered by the Corps.
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Waters of the United States covers a broad range of surface waters. The CWA does not give EPA the
authority to regulate ground water quality through NPDES permits. If a discharge of pollutants to ground
water reaches waters of the United States, however, it could be a discharge to the surface water (albeit
indirectly via a direct hydrological connection, i.e., the ground water) that needs an NPDES permit.

The scope of waters of the United States has been the subject of several U.S. Supreme Court cases (the
most recent as of the time of publication of this manual being a decision from 2006 in the combined
Rapanos/Carabell wetland cases) and numerous lower court cases. The court cases often have been
difficult to interpret, resulting in much litigation and an evolving understanding of the exact scope of
waters subject to CWA jurisdiction. Also, permit writers should keep in mind that discharges through
non-jurisdictional features that reach waters of the United States may need a permit even if the discharge
is not directly to a jurisdictional waterbody. EPA Regional wetlands staff have significant expertise in
jurisdictional issues related to the scope of waters of the United States. Some Regions have interoffice
teams to address jurisdictional issues that come up in the different CWA programs. In addition, guidance
on waters of the United States is on EPA’s Office of Wetlands, Oceans, and Watersheds Website

<www.epa.gov/wetlands/guidance/CW Awaters.html>.

1.3.4 Point Source

Pollutants can enter water via a variety of pathways including agricultural, domestic and industrial
sources. For regulatory purposes, these sources generally are categorized i@@ﬂ%mt sources or
nonpoint sources. The term point source is defined in CWA sectio& §Q£(Q§nd;§@22\2 to include any
discernible, confined, and discrete conveyance from\\lgu'gtq\blh\ ant @(of\l%ay e discharged. Point
source discharges include discharges fromﬂw&?}x owne re@ﬁ@ﬁi\ works (POTWs), industrial process
wastewater discharges, runoff ¢ g@d&hro ]{,@doQS\sewer system, and discharges from concentrated
animal feeding opera i\o{@(tdﬁ O%@Ap(ﬁa@cﬁers (see Exhibit 1-2). Return flows from irrigated
agriculture and agric\g\ glrerz@eﬁn)\water runoff specifically are excluded from the definition of a point
source.

Pollutant contributions to waters of the United States may come from both direct and indirect discharges.
Direct discharge (which is synonymous with discharge of a pollutant) is defined by the NPDES
regulations at § 122.2 to include any addition of any pollutant or combination of pollutants to a water of
the United States from any point source. An indirect discharger is defined as, “a nondomestic discharger
introducing pollutants to a POTW.” Under the national program, NPDES permits are issued only to direct
dischargers. The National Pretreatment Program controls industrial and commercial indirect dischargers
(for more on pretreatment, see section 2.3.1.2 of this manual).
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Exhibit 1-2 Common point source discharges of pollutants to waters of the United States

Municipal
(Publicly Owned Treatment Works)

Municipal Separate
Storm Sewer System

Combined Sewer
Overflow

\ Concentrated Animal
Stormwater C'\ ' - i Feeding Operation

Non-Municipal (Industrial) Incidental Vessel
Process/Non-process Wastewater Discharges
and Stormwater

1-8 Chapter 1: Development of the Clean Water Act and the NPDES Program



(o1 O bU1L)
Case: 20-71554, 09/16/2021, 1D: 12230094, DktEntry: 41-2, Page 26 of 272

September 2010 NPDES Permit Writers’ Manual

CHAPTER 2. Regulatory Framework and Program Areas
of the NPDES Program

This chapter discusses the regulatory framework of the National Pollutant Discharge Elimination System
(NPDES) program, identifies the types of activities regulated under the NPDES program, describes the
roles and responsibilities of federal and state governments, and presents the program areas that address
the various types of regulated activities.

21 Regulatory Framework of the NPDES Program

Chapter 1 discussed how Congress, in Clean Water Act (CWA) section 402, required the U.S.
Environmental Protection Agency (EPA) to develop and implement the NPDES permit program. While
Congress’ intent was established in the CWA, EPA was required to develop specific regulations to carry
out the congressional mandate. The regulations developed by EPA to implement and administer the
NPDES program primarily are in Title 40 of the Code of Federal Regulations (CFR) Part 122

<www.epa.gov/lawsregs/search/40cfr.html>.

The CFR is an annual codification of the general and permanent rules pugbi@@a %ie Federal Register
(FR) by the executive departments and agencies of the federal %(Hernh'len 'J?e gﬁﬂ& divided into 50
titles that represent broad areas subject to federal reg{ngfQﬁ' @gérs rotection of the
environment. The FR is a legal pubhcat HWE tains f@@}@ %ency regulations; proposed rules and
notices; and executive orders ‘Dd qaﬁeppremdentlal documents. The National Archives
and Records Admml EP én&ﬁgiaderal agency responsible for managing all federal records,
publishes the FR and R‘Zﬁrg text of all final regulations is found in the CFR. The background and
implementation info atlon related to these regulations, however, are found in the preamble to the
regulations contained in the FR. This information is important to permit writers because it explains the
legal, technical, and scientific bases on which regulatory decisions are made.

Exhibit 2-1 lists regulations in 40 CFR that are related to the NPDES program, and Exhibit 2-2 is an
outline of the federal NPDES regulations from Part 122. The regulations at § 123.25 should be referenced
for information applicable to state NPDES programs. Exhibit B-2 in Appendix B of this document is an
Index to NPDES Regulations that provides regulatory citations by topic area.
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Exhibit 2-1 Regulations related to the NPDES program
Regulation (40 CFR)  Subject

Part 121 State certification

Part 122 The federal NPDES permit program

Part 123 State program requirements

Part 124 Procedures for decision making

Part 125 Technology standards

Part 129 Toxic pollutant effluent standards

Part 130 Water quality planning and management

Part 131 Water quality standards

Part 133 Secondary treatment regulations

Part 135 Citizen suits

Part 136 Analytical procedures

Part 257 State sludge disposal regulations

Part 401 General provisions for effluent limitations guidelines and standards (effluent guidelines)
Part 403 General pretreatment regulations

Parts 405-471 Effluent guidelines

Part 501 State sewage sludge management program requirements
Part 503 Standards for use or disposal of sewage sludge

e N J 02
2.2 Federal and State ResponS|b|I|t|q\%\.\ \nG- of A, ?
a k]
This section discusses the relationship b ‘w&q&@@‘f&i@ral an@@@\&%?nments in the administration of the
NPDES program and the IgQC&SF g‘h ac \é\t@t@@ncﬁ come authorized.
. \ al
C\\e BA
221 State NERE SPFogram Authority

EPA may authorize qualified state, territorial, or tribal government agencies to implement all or parts of
the NPDES program. States, territories, or tribes (hereafter states) are authorized through a process
defined by the CWA section 402(b) and NPDES regulations Part 123. A state wanting to be authorized to
administer the NPDES program submits to EPA a letter from the governor requesting review and
approval of its program submission, a Memorandum of Agreement (MOA), a Program Description, a
Statement of Legal Authority (also known as an Attorney General’s Statement or AG Statement), and the
underlying state laws and regulations. EPA determines whether the package is complete within 30 days of
receipt. Within 90 days of receipt, EPA renders a decision to approve or disapprove the program. The
time for review can be extended by agreement. The process of authorization includes a public review and
comment period, and a public hearing.

States may apply for the authority to issue one or more of the following five types of NPDES
authorization:

e NPDES Base Program for individual municipal and industrial facilities.
e General Permit Program.

e Pretreatment Program.

e Federal Facilities Program.

e Biosolids (Sewage Sludge) Program.
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Exhibit 2-2 Federal NPDES regulations (40 CFR Part 122)

Subpart A-Definitions and General Program Requirements
§122.1 Purpose and scope

§122.2 Definitions

§122.3 Exclusions

§122.4 Prohibitions

§122.5 Effect of a permit

§122.6 Continuation of expiring permits

§122.7 Confidentiality of information

Subpart B-Permit Application and Special NPDES Program Requirements
§122.21  Applications

§ 122.22  Signatories to permit applications and reports
§ 122.23  Concentrated animal feeding operations

§ 122.24  Concentrated aquatic animal production

§ 122.25  Aquaculture projects

§122.26  Stormwater discharges

§ 122.27  Silviculture activities

§122.28  General permits

§122.29 New sources and new dischargers

§ 122.30-122.37 MS4s

Subpart C-Permit Conditions

§ 122.41 Standard conditions applicable to all permits

§ 122.42  Standard conditions applicable to specified categories of permits
§122.43  Establishing permit conditions

§ 122.44  Establishing limitations, standards, and other permit conditions P P\
(@)  Technology basis Best aqag\s)r% %@éﬁ (BMPs)
(b)  Other basis (not WQ) \(\ A\ﬂ- acksli |nv'3
(c) Reopeners ed treatment works

(d)  Water quality basis \eY e
(e)  Toxic (priority) poIIutg&od \N 0(5*0;5 gewage sludge

()  Notification le (G\'\\\'e Coast Guard

(9) 24 Hourg ;\5 (q Navigation

(h) Durat|on of pe@@ 7 (r)  Great Lakes

(i) Monltor (s)  Qualifying programs
() Pretreatment program

§ 122.45 Calculating limitations

(a) Outfalls and discharge points ) Mass limitations

(b) Production basis (g) Pollutants in intake water

(c) Metals (h)  Internal waste streams

(d) Continuous discharges (i) Discharge into wells, into publicly owned
(e) Non-continuous discharges treatment works or by land application

§ 122.46  Duration of permits

§ 122.47  Schedules of compliance

§ 122.48 Requirements for recording and reporting of monitoring results

§ 122.49  Consideration under federal law

§122.50 Disposal into wells, into publicly owned treatment works or by land application

Subpart D-Transfer, Modification, Revocation and Reissuance, and Termination of Permit
§ 122.61  Transfer of permits

§ 122.62  Modification or revocation and reissuance of permits

§122.63  Minor modifications of permits

§ 122.64  Termination of permits
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A state can receive authorization for one or more of the NPDES program components. For example, a
state might receive authorization for the NPDES Base Program, General Permit Program, and
Pretreatment Program, but not the Federal Facilities Program or Biosolids Program. In such a case, EPA
continues to issue permits to federal facilities (e.g., facilities on military installations, federal lands) for
discharges originating within the state and continues to implement the Biosolids Program. (Section 2.2.2
below provides additional discussion of Biosolids Program implementation.)

If EPA approves a program, the state assumes permitting authority in lieu of EPA. All new permit
applications would then be submitted to the state agency for NPDES permit issuance. Certain permits
issued before authorization might continue under EPA administration as set forth in the MOA. Even after
a state receives NPDES authorization, EPA continues to issue NPDES permits on tribal lands within the
boundaries of the state (if the tribe is not administering its own approved NPDES program). Following
authorization, EPA also continues its national program management responsibilities by ensuring that state
programs meet applicable federal requirements. If EPA disapproves the program, EPA remains the
permitting authority for that state.

The State Program Status Website <www.epa.gov/npdes/authorization™ provides the current authorization
status for the states.

2.2.2 Roles and Responsibilities of the Federal and Stat&ﬁ\uthorities

Until a state program is authorized, EPA is the permitting autho\rgq that, i&s)t%s a]ﬁ@?\its, conducts all
compliance and monitoring activities, and enforces al glam Glirements »
i pagiom itiseme

rel \(5]

As noted above, if a state has onl i&aﬁ&gﬂ B@v@l?i‘r)nplement the other program activities. For
e
0

example, where a state lgaa'(m p ﬁ%]&?b\ﬂs\l})rogram but has not received EPA approval of its state
sewage sludge manag}he 1q fiast) the EPA Region is responsible for including conditions to
implement the Part Mt?rgards for the Use or Disposal of Sewage Sludge in permits issued to
treatment works treating domestic sewage (TWTDS) in that state. EPA could issue a separate permit with
the applicable sewage sludge standards and requirements, or collaborate with the state on joint issuance of
NPDES permits containing the Part 503 sewage sludge standards. The same process also applies where a
state has not received approval of its pretreatment program or federal facilities program. One exception to
that process is where an NPDES-authorized state is not approved to implement the general permit
program. In such cases, EPA may not issue a general permit in that state as clarified in the memorandum
EPA’s Authority to Issue NPDES General Permits in Approved NPDES States'
<www.epa.gov/npdes/pubs/owm0444.pdf>.

Once a state is authorized to issue permits, EPA generally is precluded from issuing permits in the state;
however, EPA must be provided with an opportunity to review certain permits and may formally object to
elements that conflict with federal requirements. If the permitting agency does not satisfactorily address
the points of objection, EPA will issue the permit directly. Once a permit is issued through a government
agency, it is enforceable by the approved state and federal agencies (including EPA) with legal authority
to implement and enforce the permit. Private citizens may also bring a civil action in federal court against
an alleged violator or against the EPA Administrator for alleged failure to enforce NPDES permit
requirements. Exhibit 2-3 presents a summary of federal and state roles before and after program
authorization.
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Exhibit 2-3 Summary of federal and state/territorial/tribal roles in the
NPDES permitting program

Before state/territorial/tribal program approval:

o EPA issues permits

e EPA conducts compliance and monitoring activities

e EPA enforces

o State/territory/tribe reviews permits and grants CWA section 401 certification

After state/territorial/tribal program approval:

State/territory/tribe issues permits

State/territory/tribe conducts compliance and monitoring activities
State/territory/tribe enforces

EPA provides administrative, technical and legal support

EPA ensures state program meets federal requirements

EPA offers NPDES program training

EPA oversees grants to states (e.g., CWA section 106)

EPA reviews permits and, as necessary, comments or objects

EPA oversees and, as necessary, assumes enforcement of permits

2.3 NPDES Program Areas

NPDES permittees can be broadly classified as municipal (publicly owned treatment works [POTWs] and
related discharges) and non-municipal facilities. Federal facilities fall 1ntﬁ® d? ategory of non-
municipal facilities. Within those broad categories, there rn t\](lsﬁb spe of activities that are
subject to unique programmatic requirements i WB 6@{% 1b1t 2-4 provides an
overview of the different activities relat n"nc -municipal sources; identifies the NPDES
program areas that ad(‘iresatleﬁs 1es,(€\u{\\t@§jlﬁes the applicable regulations for each NPDES
program area. (‘,\’\e

5. 2071
2.3.1 NPDES Program Areas Applicable to Municipal Sources

The NPDES regulations establish technology-based effluent requirements applicable to discharges from
POTWs. In addition to effluent requirements, the NPDES regulations establish other programmatic
requirements applicable to other POTW activities (e.g., sewage sludge disposal and management,
stormwater discharges from the treatment plant site) or activities that may be conducted by a municipality
(e.g., municipal separate storm sewer systems, combined sewer overflows). A description of those
programs and how they relate to NPDES permits is provided in the following sections.

2.3.1.1 Publicly Owned Treatment Works (POTWSs)

The federal regulations at § 403.3 define a POTW as a treatment works (as defined in CWA section 212)
that is owned by a state or municipality [as defined in CWA section 502(4)]. The definition includes any
devices and systems used in the storage, treatment, recycling, and reclamation of municipal sewage or
industrial wastes of a liquid nature. It also includes sewers, pipes, and other conveyances only if they
convey wastewater to a POTW. Finally, the term also means the municipality that has the jurisdiction
over the indirect discharges to and the discharges from the treatment works. Federally owned treatment
works, privately owned treatment works, and other treatment plants not owned by a state or municipality
are not considered POTWs.

Chapter 2: Regulatory Framework and Program Areas of the NPDES Program 2-5



(0b O bU1)
Case: 20-71554, 09/16/2021, 1D: 12230094, DktEntry: 41-2, Page 31 of 272

September 2010 NPDES Permit Writers’ Manual

Exhibit 2-4 NPDES program areas and applicable regulations

Applicable regulations

Source Program areas (40 CFR)
Part 122
Municipal (POTWs) effluent discharges Part 125
Part 133
Part 122
Indirect non-municipal discharges (Pretreatment) Part 403
Parts 405-471

Part 122

Municipal . . Part 257
Biosolids (sewage sludge) use and disposal Part 501

Part 503
Part 122
Part 125
Sanitary sewer overflow (SSO) discharges Part 122
Part 122
Part 125
Part 122
Process wastewater discharges Part 125
Parts 405-471
Part 122
Part 125
Part 122

= ¢PP\ Part 125

D2 7 A0 Part 122
Stormwater discharges from construction actlvmes nC- N. '202 Part 125

Non-
U\ AR] )
municipal \Na‘ m‘Oe Part 122

. Cooling water intake stru @’\@g e \& Part 125
(Industrial) %W y .o o(\ Sep Part 401
ed T

A a(d\’\ Part 122
Con%entrazg.a’ﬁ%égf) eeding operations (CAFOs)

Combined sewer overflow (CSO) discharges

Municipal separate storm sewer systems (MS4s) discharges

Non-process wastewater discharges

Stormwater discharges associated with industrial activity

Part 123
Part 125
Part 412
Part 122
Concentrated aquatic animal production (CAAP) facilities Part 125
Part 451

Vessel Discharges Part 122

* Though stormwater discharges from construction activity resulting in disturbance of 5 or more acres of total land area technically
are considered, “stormwater discharges associated with industrial activity” as defined by §122.26(b)(14)(x), these discharges are
commonly referred to as stormwater discharges from /arge construction activities.

POTWs receive, primarily, domestic sewage from residential and commercial customers. Larger POTWs
also typically receive and treat wastewater from industrial facilities (indirect dischargers) connected to the
collection system. The types of pollutants treated by a POTW always include conventional pollutants and
may include nonconventional and toxic pollutants, depending on the characteristics of the sources
discharging to the POTW. The treatment provided by a POTW typically produces a treated effluent and a
biosolids (sewage sludge) residual.

2.3.1.2  The National Pretreatment Program

The National Pretreatment Program <www.epa.gov/npdes/pretreatment> regulates the introduction of
nondomestic (i.e., industrial and commercial) wastewater to POTWs. Because such discharges are treated
by the POTW before release to a water of the United States, they are termed indirect discharges. The
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pretreatment program prohibits industrial and commercial indirect dischargers from discharging
pollutants to a POTW that will pass through the POTW to receiving waters or interfering with POTW
treatment processes or contaminating sewage sludge. The federal program also requires certain indirect
dischargers to meet technology-based requirements developed specifically for such POTW users that are
similar to those for direct dischargers.

EPA’s pretreatment regulations require certain POTWs to develop a pretreatment program, the
requirements of which are generally included as conditions of a POTW’s NPDES permit. The federal
regulations specifying which POTWs must have pretreatment programs, and the authorities and
procedures that must be developed by the POTW before program approval, are in Part 403. The
requirement to develop and implement a local pretreatment program typically is included as a special
condition in the POTW’s NPDES permit. Section 9.2.1 of this manual includes a discussion on
incorporating pretreatment special conditions into permits.

2.3.1.3 Biosolids (Sewage Sludge)

In 1987 Congress amended CWA section 405 to establish a comprehensive sewage sludge program
<www.epa.gov/OW-OWM.html/mtb/biosolids/index.htm>. The program regulates the use and disposal of sewage
sludge by POTWs and by other TWTDS. TWTDS include facilities that generate sewage sludge, provide
commercial treatment of sewage sludge, manufacture a product derived from sewage sludge, or provide
disposal of sewage sludge. CWA section 405 required EPA to develop techg @t:ﬁ\dards that establish
sewage sludge management practices and acceptable levels of tox1 pqll s mz@@dge sludge. The
terms biosolids, sewage sludge, and municipal sludgﬁqré@ed,l ml;b%geﬁ%h roughout this document.
e

}L\l \_e( \.
Regulations for state sewage slu ééd@&a appr &abﬁ’e%%art 123 or Part 501 (depending on whether

the state wishes to ad i @emh m\’é& program under its NPDES program or under another
program, e.g., a sohcﬁ)vas gﬁhe technical standards governing sewage sludge use and disposal
are in Part 503. TWTiS - th otherwise subject to the NPDES permit requirements under CWA section
402 must apply for and receive a permit addressing standards for use and disposal of sewage sludge in
Part 503. Details of this rule are described in 4 Plain English Guide to the EPA Part 503 Biosolids Rule®
<www.epa.gov/owm/mtb/biosolids/503pe/>. Where applicable, sewage sludge management requirements may be
included as a special condition in permits issued to POTWs. Section 9.2.2 of this manual includes a
discussion on incorporating special conditions that address sewage sludge requirements.

2.3.1.4 Combined Sewer Overflows (CSOs)

An additional concern for some older POTWs may be combined sewer systems (CSS), which are
wastewater collection systems owned by a state or municipality [as defined by CWA section 502(4)] that
convey sanitary wastewater (domestic, commercial and industrial wastewaters) and stormwater through a
single-pipe system to a POTW [as defined by § 403.3(q)]. EPA estimates that CSSs serve about 40
million people in 772 communities nationwide <www.epa.gov/npdes/cso/csodem™>. During dry weather, CSSs
collect and convey domestic, commercial, and industrial wastewater to a POTW; however, during periods
of rainfall, snowmelt, and other forms of precipitation, the systems can become overloaded. When that
overloading occurs, the CSS can overflow at designed relief points and discharge a combination of
untreated sanitary wastewater and stormwater directly to a surface waterbody.
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A combined sewer overflow (CSO) <www.epa.gov/npdes/cso> is the discharge from a CSS at a point before
the POTW. CSOs can be a major source of water pollution in communities served by CSSs. CSOs often
contain high levels of suspended solids (SS), pathogenic microorganisms, toxic pollutants, floatables,
nutrients, oxygen-demanding organic compounds, oil and grease, and other pollutants, causing water
quality standards to be exceeded.

To address CSOs, EPA issued the National CSO Control Strategy (54 FR 37370, September 8, 1989).
While implementation of the 1989 strategy has resulted in progress toward controlling CSOs, significant
public health and water quality risks remain. To expedite compliance with the CWA, and to elaborate on
the 1989 strategy, EPA, after collaboration with other CSO stakeholders (communities with CSSs, state
water quality authorities, and environmental groups), published the CSO Control Policy
<www.epa.gov/npdes/cso/controlpolicy™> (59 FR 18688, April 19, 1994). The 1994 CSO policy represents a
comprehensive national strategy to ensure that municipalities, permitting authorities, water quality
standards authorities, and the public engage in a comprehensive and coordinated planning effort to
achieve cost-effective CSO controls that ultimately meet appropriate health and environmental objectives.
The Wet Weather Water Quality Act of 2000 stipulates that NDPES permits, enforcement orders, or
decrees must conform to the 1994 CSO Policy [CWA section 402(q)].

Before issuing a permit with conditions that address CSOs, permit writers should consult the CSO
Control Policy and associated guidance. Section 9.2.3 of this manual includes a dls&ssmn on
incorporating appropriate CSO permit conditions. \)S E 2 A

\nG 20
2.3.1.5  Sanitary Sewer Overflows ( SSOS? \Na\cx\’ ,‘e ‘oe( A3,

Properly designed, operated, and m @}a&e\l\Lam%a @We%systems are meant to collect and transport all
the sewage that flows i ,1 h{ﬁn 0 a §n ever occasional, unintentional spills of raw sewage from
municipal sanitary se@ers ’f ThAtmost every system. Such types of releases are called sanitary sewer
overflows (SSOs) <W epa. gov/npdes/sso>

SSOs have a variety of causes including severe weather, improper system operation and maintenance, and
vandalism. EPA estimates that over 40.000 SSO events occur per year in the United States (excluding
basement backups). Overflows of untreated wastewater can present risks of human exposure when
released to certain areas, such as streets, private property, basements, and receiving waters used for
drinking water, fishing and shellfishing, or contact recreation. A description of the extent of human health
and environmental impacts caused by releases of untreated sewage, along with other information, is
provided in the Report to Congress on the Impacts and Control of CSOs and SSOs*
<www.epa.gov/npdes/csossoreport2004>. That 2004 report shows that NPDES permit requirements establishing
clear reporting, record keeping, third party notification of overflows from municipal sewage collection
systems, and clear requirements to properly operate and maintain the collection system, are critical to
effective program implementation.

EPA has developed a draft fact sheet <www.epa.gov/npdes/pubs/sso_fact_sheet_model permit_cond.pdf> and M
model permit conditions <www.epa.gov/npdes/pubs/sso_model_permit_conditions.pdf> that explain how NPDES
permitting authorities can better address SSOs and sanitary sewer collection systems. Section 9.2.4 of this
manual discusses incorporation of conditions to address SSOs in NPDES permits.
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2.3.1.6  Municipal Separate Storm Sewer Systems (MS4s)

Stormwater from major metropolitan areas is a significant source of pollutants discharged to waters of the
United States. While rainfall and snow are natural events, the nature of stormwater discharges and their
impact on receiving waters are greatly affected by human activities and land use. Stormwater from lands
modified by human activities, such as metropolitan areas and urban streets, can affect surface water
resources by modifying natural flow patterns or by elevating pollution concentrations and loadings.

To address such concerns, the 1987 amendments to the CWA added section 402(p), a provision that
directed EPA to establish phased NPDES requirements for stormwater discharges. Phase I of the
stormwater program addresses permits for discharges from medium and large MS4s serving a population
of 100,000 or more, as well as certain categories of industrial activity, including construction activity
disturbing greater than 5 acres. Phase Il expanded the stormwater program to include small MS4s and
construction activity disturbing between 1-5 acres.

The MS4 stormwater application regulations (Phase I) established requirements for a two-part permit
application that allowed large and medium local governments to help define priority pollutant sources in
the municipality and to develop and implement appropriate controls for such discharges to MS4s (55 FR
47990, November 16, 1990). Part II of the application requires municipal applicants to propose municipal
stormwater management programs to control pollutants to the maximum extent practicable (MEP) and to
effectively prohibit non-stormwater discharges to the municipal system. Medig?pd large MS4 operators
are required to submit comprehensive permit applications and are iss%*(_l 6&1 uad%mits.

C. 9, 2

Phase II of the stormwater program extended th \poern’n&%xg\@ ram to small MS4s in urbanized
areas (64 FR 68722, December 8, 1998)&1" ﬁlase I&(I\S%l%gllations require small MS4s to develop a
program to address six mz&zr(l(v(nF cggptr / Sthat include BMPs and measurable goals for each
BMP. Permit writerstde t '@permitting regulated small MS4 operators using an individual
permit, a general pe@@.oz modification of an existing Phase I MS4’s individual permit (although the
vast majority of small MS4s have been covered under general permits).

Municipal stormwater management programs combine source controls and management practices that
address targeted sources in the boundaries of the municipal system. For example, a municipality that
expects significant new development may focus more on proposing requirements for new development
and construction. On the other hand, a municipality that does not expect significant new development
could focus more on municipal activities that affect stormwater quality such as: maintenance of leaking
sanitary sewers, road de-icing and maintenance, operation of municipal landfills, flood control efforts,
and control of industrial contributions of stormwater.

MERP is not precisely defined so as to allow maximum flexibility in MS4 permitting to optimize
reductions in stormwater pollutants on a location-by-location basis (64 FR 68754, December 8, 1999).
Therefore, permit writers must rely on application requirements specified in the regulations and the
applicant’s proposed management program when developing appropriate permit conditions. The
stormwater Phase II rule was challenged in the courts, with the U.S. Court of Appeals for the Ninth
Circuit generally upholding the Phase II rule but remanding three issues back to EPA. EPA issued
guidance on April 16, 2004 for how new general permits should address the remanded issues of public
availability of notices of intent (NOIs), opportunity for public hearings, and permitting authority reviews
of NOIs titled Implementing the Partial Remand of the Stormwater Phase Il Regulations Regarding
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Notices of Intent & NPDES General Permitting for Phase 1l MS4s*
<www.epa.gov/npdes/pubs/hanlonphase2aprl4signed.pdf>.

In addition to information on the Stormwater Discharges From Municipal Separate Storm Sewer Systems
(MS4s) Website <www.epa.gov/npdes/stormwater/municipal>, EPA has developed the fOllOWing guidance
documents and memoranda to help permit writers and permittees implement the municipal stormwater
program:

e Guidance Manual for the Preparation of Part 2 of the NPDES Permit Applications for Discharge
from Municipal Separate Storm Sewer Systems® <www.epa.gov/npdes/pubs/owm0246.pdf>.

e [Interim Permitting Approach for Water Quality-Based Effluent Limitations in Stormwater
Permits6 <www.epa.gov/npdes/pubs/swpol.pdf>.

o FEstablishing Total Maximum Daily Load (TMDL) Wasteload Allocations (WLAs) for Storm
Water Sources and NPDES Permit Requirements Based on Those WLAs’
<www.epa.gov/npdes/pubs/final-wwtmdl.pdf>.

o MS4 Program Evaluation Guidanceg <www.epa.gov/npdes/pubs/ms4guide withappendixa.pdf>.

e MS4 Permit Improvement Guide® <www.epa.gov/npdes/pubs/msdpermit_improvement_guide.pdf>.

The application requirements for stormwater discharges from MS4s serving a %ﬂ?ﬁ ion greater than
100,000 and for stormwater discharges from small MS4s are discussed 1%@1 ,\10 and 4.3.11 of
this manual. \n G A, 2

3\0‘“’ el

2.3.2 NPDES Program Argas c?g(e ‘i@R}on Municipal Sources

Non-municipal sour @dd& 1n n‘a mommermal facilities, industrial stormwater (including large
construction act1v1t1€8)ﬁ @m’él)l\arges from small construction activity, concentrated animal feeding
operations (CAFOS) concentrated aquatic animal production (CAAP) facilities. Unlike municipal
sources, the types of raw materials, production processes, treatment technologies used and pollutants
discharged at industrial facilities vary widely and are dependent on the type of industry and specific
facility characteristics. The operations, however, generally are carried out within a more clearly defined
area; thus, the collection systems are less complex than POTW collection systems. In addition, unlike
biosolids at POTWs, the NPDES program does not regulate residuals (sludge) generated by non-
municipal facilities.

Non-municipal facilities can have discharges of stormwater that might be contaminated through contact
with manufacturing activities or raw material and product storage, or they can have non-process
wastewater discharges such as non-contact cooling water. In addition, some non-municipal facilities take
in cooling water. Those discharges and intakes may be regulated under an NPDES permit in addition to
any process wastewater.

2.3.21 Process Wastewater

Industrial and commercial facilities often use water in the manufacture and processing of products. The
regulations at § 122.2 define process wastewater as, “[a]ny water which, during manufacturing or
processing, comes into direct contact with, or results from the production or use of any raw material,
intermediate product, finished product, byproduct, or waste product.”
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Process wastewater can contain pollutants at levels that could affect the quality of receiving waters. The
NPDES permit program establishes specific requirements for discharges of process wastewater from
industrial and commercial sources. If a facility discharges directly to surface water, it would require an
individual or general NPDES permit. An industrial or commercial facility also may discharge wastewater
to a municipal sewer system, which would be covered under the NPDES pretreatment program. Many
types of industrial facilities, whether they discharge directly to surface water or to a municipal sewer
system, are covered by effluent guidelines and standards (see section 5.2 of this manual). The stormwater
that runs off the property of an industrial or commercial facility or from a construction site might require
an NPDES permit under the industrial stormwater program (see section 2.3.2.3 below).

23272 Non-Process Wastewater

Industrial and commercial facilities often use water for purposes other than processing products, such as
using non-contact cooling water for heat exchange, and may discharge wastewater from sources such as
sanitary or cafeteria wastes. Like process wastewater, non-process wastewater is regulated under the
NPDES program. Non-process wastewater might also be important to the permit writer when drafting
monitoring conditions for facilities where the non-process wastewater dilutes the concentration of
pollutants of concern in process wastewater. The permit writer must ensure that specified monitoring
locations ensure accurate measurement for compliance with all effluent limitations.

2.3.2.3 Stormwater Associated with Industrial Activity S EP A

To minimize the impact of stormwater discharges from ind tri&hﬁeiﬂﬁes, t@,ﬂ%'g program includes
an industrial stormwater permitting component. é‘i\lh @({Kb%‘cihties included in 1 of the 11
categories of stormwater discharges a&sc&iéwlth ilgﬂsﬁﬁgctivity that discharge or propose to
discharge stormwater toa WLF&QH%H\{&\N%% of the United States require authorization under an
NPDES industrial st@'ﬁﬁ/ ter p‘a\rﬁf}%ﬂ published permit regulations and permit application
requirements for stomagﬁd‘ischarges associated with industrial activity in 55 FR 48063, November 16,
1990.

Permit Regulations for Stormwater Associated with Industrial Activity

The regulations define stormwater discharges associated with industrial activity as discharges from any
conveyance used for collecting and conveying stormwater and that is directly related to manufacturing,
processing, or raw materials storage areas at an industrial plant. The regulations at § 122.26(b)(14)(i - xi)
identify the following 11 industrial categories required to apply for NPDES permits for stormwater
discharges:

e Facilities subject to stormwater effluent guidelines, new source performance standards, or toxic
pollutant effluent standards under Parts 400-471 (Subchapter N).

e Certain heavy manufacturing facilities (lumber, paper, chemicals, petroleum refining, leather
tanning, stone, clay, glass, concrete, ship construction).

e Active and inactive mining operations and oil and gas operations with contaminated stormwater.

e Hazardous waste treatment, storage, or disposal facilities, including Resource Conservation and
Recovery Act (RCRA) Subtitle C facilities.

e Landfills, land application sites, open dumps, and RCRA Subtitle D facilities.
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e Recycling facilities, including metal scrap yards, battery reclaimers, salvage yards, and
automotive junkyards.

e Steam electric power generating facilities, including coal-handling sites.

e Transportation facilities that have vehicle maintenance shops, equipment cleaning operations, or
airport deicing operations.

e Major POTW sludge handling facilities, including on-site application of sewage sludge.
e Construction activities that disturb five acres or more (see subsection below).

e Light industrial manufacturing facilities.

Operators of industrial facilities that are federally, state- or municipally owned or operated that meet the
above descriptions must also submit applications.

EPA issued a final rule for Phase II of the stormwater program in 64 FR 68722, December 8, 1999. That
rule clarified that stormwater discharges from industrial facilities that have no exposure of industrial
activities or materials to stormwater may be conditionally excluded from the stormwater permitting
program. To qualify for the no exposure exclusion, the industrial operator must complete a no exposure
certification form and submit this to EPA once every 5 years. For more information, see the Conditional
No Exposure Exclusion Website <www.epa.gov/npdes/stormwater/noexposure™>. EP P\

S

Generally, EPA- or state-issued general permits regulate stormwﬁg (NSC}%& s Q@Q—'}ldustnal
construction and Phase II municipal sources whlle &@lrces usually are issued
individual permits. In some cases, sto 1t10 99& incorporated into a comprehensive
individual NPDES permit orﬁl @0@( ora er spemﬁc individual NPDES permit. Incorporating
permit conditions to gﬁ'ﬁﬁégs ér a& arges associated with industrial and construction activities
into an individual f 7:1S discussed in the subsections below. For more information regarding
the scope of the NP S stormwater program, see the NPDES Stormwater Program Website

<www.epa.gov/npdes/stormwater=.

Permit Conditions for Stormwater Discharges Associated with Industrial Activity

All stormwater discharges associated with industrial activity that discharge stormwater through a separate
MS4 or discharge directly to waters of the United States are required to obtain an NPDES permit.
Because of the large number of facilities requiring permits, EPA and most NPDES-authorized states
choose to issue general permits to regulate stormwater discharges. The Phase I rule in 1990 established
the concept of a permitting exemption for industrial facilities with little or no likelihood of discharging
contaminated stormwater; however, this exemption was not well-defined or required to be submitted to
the NPDES permitting authority. The Phase II rule in December 1999 clarified and expanded the no
exposure certification requirement to require industrial facilities with no exposure of industrial processes
to stormwater to submit a written certification notifying EPA or the authorized state that the facility
wishes to be excluded from the NPDES program.

Each industrial facility covered under an EPA-issued stormwater general permit must meet the numeric
and non-numeric effluent limitations established in the general permit. Industrial facilities can meet those
effluent limitations by implementing control measures, including BMPs, that control the discharge of
stormwater associated with industrial activity.
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The EPA- and state-issued stormwater general permits generally require the facility to develop and
implement a site-specific stormwater pollution prevention plan (SWPPP). The SWPPP describes the
control measures, whether structural or nonstructural, which are used for controlling stormwater
discharges from the industrial facility. The special conditions component of EPA’s stormwater general
permits identifies the requirements that must be documented in the SWPPP, including the following:

e A description of potential pollutant sources at the facility, including the following:
- A map of the facility indicating the drainage areas of the site and the industrial activities that
occur in each drainage area.
- An inventory of materials that could be exposed to stormwater.
- A description of the likely sources of pollutants from the site and a prediction of the
pollutants likely to be present in the stormwater.
- The history of spills and leaks of toxic and hazardous materials over the past 3 years.

e The measures and controls that will be implemented to prevent or minimize pollution of
stormwater, including the following:
- Good housekeeping or upkeep of industrial areas exposed to stormwater.
- Preventive maintenance of stormwater controls and other facility equipment.
- Spill prevention and response procedures.
- Testing of outfalls to ensure that there are no illicit discharges.
- Employee training on pollution prevention measure and controls an$rﬁsord keeping.

A permit writer’s best sources of information for developing a rlélte sp al@@%}wns for

stormwater control measures are other stormwater ge\p@a’l% 1st1ng general permits as the

basis for special conditions is encoura b@\ia’&h dom s@ﬁ@ uce duplication of effort. A listing of
&ater tormwater) issued by EPA and authorized states is

individual and general peguta(@t

on the View NPDES dual, @n@g Permlts Website <www.epa.gov/npdes/permitsearch™>. In addition
to the Stormwater Dchhar'Eg)Fljom Industrial Facilities Website <www.cpa.gov/npdes/stormwater/indust™>, EPA
published Developln\g Your Stormwater Pollution Prevention Plan: A Guide for Industrial Operators"®
<www.epa.gov/npdes/pubs/industrial_ swppp_guide.pdf> to help permit writers identify components of SWPPPs
and BMPs and to help permittees develop their own plans. Section 4.3.8 of this manual discusses Form
2F and individual permit requirements for stormwater discharges associated with industrial activity.

Permit Conditions for Stormwater Discharges associated with Construction Activities

EPA and most NPDES-authorized states have issued NPDES general stormwater permits for discharges
associated with construction activity that are separate from the industrial stormwater general permits. The
Phase I stormwater regulations require permit coverage for all construction activity that results in the
disturbance of five acres or greater of the total land area. This includes disturbance of less than five acres
of total land area that is part of larger common plan of development or sale if the larger common plan will
ultimately disturb five acres of more. The Phase II stormwater regulations require permit coverage for all
construction activity that result in land disturbance of equal to or greater than one acre and less than five
acres. This includes the disturbance of less than one acre of total land area that is part of a larger common
plan of development or sale if the larger common plan will ultimately disturb equal to or greater than one
and less than five acres. Since March 2003, most construction activity disturbing one to five acres has
been required to comply with the conditions of the relevant NPDES permit (typically under the relevant
construction general permit for stormwater discharges), though states have the option of not requiring the
submittal of NOIs for stormwater discharges associated with small construction activity.
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EPA and NPDES-authorized state permitting authorities may include permit conditions that incorporate
qualifying state or local erosion and sediment control program requirements by reference. A qualifying
state or local erosion and sediment control program is one that includes the requirements at § 122.44(s).
Once EPA or an NPDES authorized state identifies and incorporates a qualifying local program in their
NPDES construction general permit, operators can follow the erosion and sediment control requirements
of the qualifying local program. By incorporating the qualifying local program by reference the
permitting authority can avoid duplicative or conflicting erosion and sediment control requirements
between the local program requirements and the NPDES general permit control requirements addressing
stormwater discharges associated with construction activity. Operators that are engaged in construction
activity within a qualifying program must still submit an NOI under the appropriate construction general
permit and comply with all other permit conditions.

The permit requirements in a construction general permit may be similar to those in an industrial general
permit, including the development of a SWPPP. In addition to the Stormwater Discharges from
Construction Activities Website <www.epa.gov/npdes/stormwater/construction™, EPA also developed the
Stormwater Pollution Prevention Plans for Construction Activities Website
<www.epa.gov/npdes/swpppguide>. Section 4.3.9 of this manual discusses individual permit requirements for
stormwater discharges associated with construction activity.

2.3.24  Cooling Water Intake Structures PP‘

CWA section 316(b) provides that any standard established pursua ttg. d&i% ] m§\301 or 306 and
applicable to a point source will require that the locagq%@(;\g on t@gtﬁ)g) capacity of cooling
water intake structures reflect the best techgﬁf 1 IZIIlg adverse environmental
impact. This CWA pr0V151on is ﬁl& se i é@iﬁﬁes the intake of water, in contrast to other
provisions that regulatﬂé@d t nts into waters of the United States. EPA has established
national performance stan 7u}1§er CWA section 316(b) designed to reduce the impingement and
entrainment of fish &\Pother aquatic organisms as they are drawn into a facility’s cooling water intake
structure(s). Impingement occurs when organisms are trapped against cooling water intake structures by
the force of water being drawn through the intake structure. Entrainment occurs when organisms are
drawn through a cooling water intake structure into a cooling system, through the heat exchanger, and
then pumped back out into the waterbody. For more information, see section 4.3.12 of this manual.

In April 1976, EPA published regulations at Part 402 to address cooling water intake structures. Fifty-
eight electric utility companies challenged the final rule. The U.S. Court of Appeals for the Fourth Circuit
remanded the rule in 1977, and in 1979, EPA withdrew Part 402. Beginning in 1977, NPDES permit
authorities made decisions implementing CWA section 316(b) on a case-by-case basis using best
professional judgment (BPJ) (§§ 125.90(b) and 401.14).

In the 1990s, EPA began developing CWA section 316(b) regulations establishing national standards.
EPA divided the rulemaking into three phases:
e Phase I addressed new facilities and was completed in December 2001 (Part 125, Subpart I).

e Phase Il addressed existing electric generating plants that use at least 50 million gallons per day
(mgd) of cooling water was completed in July 2004 (Part 125, Subpart J).
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e Phase III addressed other existing facilities, including small existing electric generating plants
that use less than 50 mgd of cooling water, manufacturers, and new offshore and coastal oil and
gas extraction facilities.

The Phase III regulations, finalized in June 2006, establish national standards only for new offshore and
coastal oil and gas extraction facilities (Part 125, Subpart N). EPA decided that other Phase I1I industrial
facilities withdrawing water for cooling purposes would not be covered by national standards but would
continue to be subject to CWA section 316(b) requirements set by the NPDES Permitting Director on a
case-by-case, BPJ basis (§§ 125.90(b) and 401.14).

All three regulations were subject to judicial challenges. While the Phase I rule was largely upheld, the
court reviewing the Phase II regulation rejected a number of its provisions. Under remands from the
reviewing courts, EPA is reevaluating the Phase I regulation and the decision in the Phase I1I regulation
not to establish national standards for existing Phase III facilities. In the interim, as noted above, NPDES
permits must include CWA section 316(b) conditions developed on a case-by-case basis. For the most
current information on regulatory requirements, see the Cooling Water Intake Structure Program Website
<www.epa.gov/waterscience/316b/>, and for additional Cooling Water Intake Structures regulatory
requirements, see section 4.3.12 of this manual.

2.3.2.5 Concentrated Animal Feeding Operations (CAFOs) PP‘

Animal feeding operations (AFOs) are agricultural facilities Where anqna\lé%e 2{6:211(1 raised in confined
t

situations. AFOs typically maintain animals, feed, and ave rd‘dzw n operations in a
limited land area. Manure and Wastewater @@A\f to contribute pollutants such as
nitrogen and phosphorus, organ f@mo ens heavy metals, hormones, antibiotics, and

ammonia to the env1r01% @&I%E’N}, acﬂlty (other than an aquatic animal production facility)
where the following gé 1,261_5’{3

e Animals ha\;\\ Eeen are, or will be stabled or confined and fed or maintained for a total of 45 days
or more in any 12-month period.

o Crops, vegetation, forage growth, or post-harvest residues are not sustained in the normal
growing season over any portion of the lot or facility.

AFOs that meet the regulatory definition of a CAFO, or that are designated as CAFOs by the permitting
authority, and that discharge or propose to discharge are required to be permitted under the NPDES
permitting program.

An animal operation must meet the definition of an AFO [§ 122.23(b)(1)] before it can be considered a
CAFO. To be defined as a CAFO, an AFO must meet the regulatory definition [§§ 122.23(b)(4) or
122.23(b)(6)] of a large or medium CAFO or must be designated by the permitting authority

[§ 122.23(c)]. Only CAFOs that discharge or propose to discharge are subject to NPDES permitting
requirements.

CAFOs are subject to requirements that limit discharges from the production area and requirements
applicable to land application areas under the control of the CAFO operator. Large CAFOs are subject to
a no discharge requirement for production areas, whereas other CAFOs are subject to BPJ requirements
for their production areas. One of the principal substantive pollution control conditions in any CAFO
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permit is the requirement to implement the terms of the nutrient management plan (NMP) incorporated
into the permit when permit authorization is granted. For more information, see the Animal Feeding
Operations Website <www.epa.gov/npdes/cafo>. In addition, section 4.3.4 of this manual discusses
application requirements for CAFOs.

2.3.2.6  Concentrated Aquatic Animal Production (CAAP) Facilities

CAAP facilities also are regulated under the NPDES program. In 2004 EPA promulgated new effluent
guidelines that address CAAP facilities. The effluent guidelines apply to CAAP facilities (flow-through,
recirculating, and net pen) that directly discharge wastewater and have annual production equal to or
greater than 100,000 pounds of aquatic animals. The rule requires a BMP plan and implementation of
measures, including recordkeeping and reporting requirements, to minimize discharges of solids, to
prevent spills of drugs, feed, and chemicals that could result in discharges to waters of the United States,
and to ensure proper maintenance of the facility. A facility that does not meet the effluent guideline
threshold might still need an NPDES permit if it meets the CAAP facilities thresholds established in the
NPDES regulations at § 122.24(b) or if it is designated as a CAAP facility under the designation authority
in § 122.24(c). For more information, see the Aquatic Animal Production Industry Effluent Guidelines

Website <www.epa.gov/guide/aquaculture/>,

2.3.2.7 Vessel Discharges

On March 30, 2005, the U.S. District Court for the Northern District of (@%)1%1?@ ]Qlorthwest
Environmental Advocates et al. v. EPA) ruled that the EPA gl\l@ﬁbn\ékcluftglgﬁ ?harges incidental to
the normal operation of a vessel from NPDES peg\al‘tm@’%&ce’e %l((h‘é)ﬁgency’s authority under the
CWA. On September 18, 2006, the C u&i&\l@l an rgqn r%/%?mg this regulation [40 CFR 122.3(a)] as of
September 30, 2008. EPA R?@&éa%e DiQ@p\i\ rt’s decision, and on July 23, 2008, the Ninth Circuit
upheld the decision, G\i@rcf the{ S\@Eaéib%r 30, 2008, vacatur date in effect. In response to the Court
order, EPA developed ¢ty (;posed permits to regulate discharges from vessels. The district court
ultimately extended the date of vacatur to February 6, 2009.

In July 2008, Congress amended the CWA (P.L. No. 110-288) to add a new section 402(r), which
excludes discharges incidental to the normal operation of a recreational vessel from NPDES permitting.
Instead, it directs EPA to regulate those discharges under a newly created CWA section 312(0). As a
result of the law, EPA did not finalize the previously proposed Recreational Vessel General Permit and is
instead undertaking rulemaking to develop BMPs for these vessels under the authority of CWA section

312(0).

In July 2010 P.L. 111-215 (Senate Bill S. 3372) was signed into law. This law amends P.L. 110-299
(Senate Bill S. 3298), which generally imposes a moratorium during which time neither EPA nor states
may require NPDES permits for discharges incidental to the normal operation of commercial fishing
vessels and other non-recreational vessels less than 79 feet. As a result, of P.LL. 110-299, the Vessel
General Permit (VGP) does not cover vessels less than 79 feet, or commercial fishing vessels, unless they
have ballast water discharges. P.L. 111-215 extended the expiration date of the moratorium from July 31,
2010, to December 18, 2013.
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As a result of the court ruling, EPA issued the VGP on December 18, 2008. The 2008 VGP regulates
discharges incidental to the normal operation of vessels operating in a capacity as a means of
transportation. The VGP includes the following:

e general effluent limits applicable to all discharges.

e general effluent limits applicable to 26 specific discharge streams.
e narrative water-quality based effluent limits.

e inspection, monitoring, recordkeeping, and reporting requirements.
e additional requirements applicable to certain vessel types.

EPA estimates that approximately 61,000 domestically flagged commercial vessels and approximately
8,000 foreign flagged vessels could be affected by this permit.

Because this area of the NPDES permit program is relatively new and continues to evolve, for the most
current information, see EPA’s Vessel Discharges Website <www.epa.gov/npdes/vessels™>.

2.4 Major/Minor Facility Designation

In addition to categorizing facilities as municipal and non-municipal, EPA has also developed criteria to
determine which of the sources should be considered major facilities. The distinction was made initially
to assist EPA and states in setting priorities for permit issuance and reissuance kh¢xegulations at § 122.2
define major facility as, “any NPDES facility or activity classified as §}10Lﬂ§ tﬁe I§ #pnal Administrator,
or in the case of approved state programs, the Regional A(mpféﬁg‘tbr in 1on with the [s]tate
Director.” All facilities that are not designeﬁe\f aaﬁé(awgare é s@l’é}p?minor facilities.

N & !
Through policy, 1nc1u§11n%jtl\q\rr%1@8and &Nﬁc@tres for Revising the Major Permit List
<www.eoa.gov/npdes/pu&%@mo,%hoﬂ‘fé% %elegation of Updates to Major/Minor Lists"
<WWW‘epa.gov/npdes/pu\hﬁ@wr?ﬁ\l)ééfpdf>, EPA has established working definitions for POTW and non-
municipal major facilities. For POTWs, major facilities are those that have a design flow of one million
gallons per day or greater or serve a population of 10,000 or more or cause significant water quality
impacts. Non-POTW discharges are classified as major facilities on the basis of the number of points
accumulated using the NPDES Permit Rating Work Sheet <www.epa.gov/npdes/pubs/owm0116.pdf>. The
worksheet evaluates the significance of a facility using several criteria, including toxic pollutant potential,
flow volume, and water quality factors such as impairment of the receiving water or proximity of the
discharge to coastal waters.

2.5 Growth and Change in the NPDES Program

The basic structure of the NPDES program has remained the same since the 1972 Federal Water Pollution
Control Act amendments, but as EPA develops new regulations, policies, and guidance or modifies
existing program requirements and guidance, the existing program is refined and new aspects of the
program can emerge. To stay informed about the most recent program developments, permit writers
should visit EPA’s NPDES Program Website <www.epa.gov/npdes/> frequently.

Chapter 2: Regulatory Framework and Program Areas of the NPDES Program 2-17



(bo O bU1)
Case: 20-71554, 09/16/2021, ID: 12230094, DktEntry: 41-2, Page 43 of 272

September 2010 NPDES Permit Writers’ Manual

! Prothro, M. 1983. EPA’s Authority to Issue NPDES General Permits in Approved NPDES States. U.S. Environmental
Protection Agency, Office of Water. Memorandum, July 11, 1983. <www.epa.gov/npdes/pubs/owm0444.pdf>.

2 U.S. Environmental Protection Agency. 1994. A Plain English Guide to the EPA Part 503 Biosolids Rule. EPA/832/R-93/003.
U.S. Environmental Protection Agency, Office of Wastewater Management, Washington, DC.
<www.epa.gov/owm/mtb/biosolids/503pe/>.

3 U.S. Environmental Protection Agency. 2004. Report to Congress on the Impacts and Control of CSOs and SSOs. EPA 833-R-
04-001. U.S. Environmental Protection Agency, Office of Water, Washington, DC. <www.epa.gov/npdes/csossoreport2004>.

* Hanlon, J.A. 2004. Implementing the Partial Remand of the Stormwater Phase II Regulations Regarding Notices of Intent &
NPDES General Permitting for Phase Il MS4s. U.S. Environmental Protection Agency, Office of Wastewater Management.
Memorandum, April 16, 2004. <www.epa.gov/npdes/pubs/hanlonphase2aprl4signed.pdf>.

3 U.S. Environmental Protection Agency. 1992. Guidance Manual for the Preparation of Part 2 of the NPDES Permit
Application for Discharges from Municipal Separate Storm Sewer Systems. EPA-833/B-92-002. U.S. Environmental Protection
Agency, Office of Water, Washington, DC. <www.epa.gov/npdes/pubs/owm0246.pdf>.

8 Perciasepe, R. 1996. Interim Permitting Approach for Water Quality-Based Effluent Limitations in Stormwater Permits. U.S.
Environmental Protection Agency, Office of Water. Memorandum, September 1, 1996. <www.epa.gov/npdes/pubs/swpol.pdf>.

" Wayland, R.H., III, and J.A. Hanlon. 2002. Establishing Total Maximum Daily Load (TMDL) Wasteload Allocations (WLAs)
for Storm Water Sources and NPDES Permit Requirements Based on Those WLAs. U.S. Environmental Protection Agency,
Office of Wetlands, Oceans and Watersheds and Office of Wastewater Management. Memorandum, November 22, 2002.
<www.epa.gov/npdes/pubs/final-wwtmdl.pdf>.

8 U.S. Environmental Protection Agency. 2007. MS4 Program Evaluation Guidance. EPA-833-R-07-003. U.S. Environmental
Protection Agency, Office of Wastewater Management. Washington, DC. P
<www.epa.gov/npdes/pubs/msd4guide_withappendixa.pdf>. S E

? U.S. Environmental Protection Agency. 2010. MS4 Permit Improvement GKWP\LSSS-& 0—@0‘2‘% Environmental
Protection Agency. Office of Water, Washington, DC. <MWQ@W” tHrthprovement guide.pdf>

' U.S. Environmental Protection Agency. 2009. %@@YGW Stor : \E8llution Prevention Plan: 4 Guide for Industrial
Operators. EPA 833-B-09-002. U.S. E? (6@: 1 rotectiétdA@&y, ffice of Water, Washington, DC.
<www.epa.,qov/npdes/nubs‘/industl" W ui .\\'

(@)
" Dougherty, Cynthia. 198 ‘gmg evising the Major Permit List. U.S. Environmental Protection Agency, Permits
Division. Memorandum Q8¢ 28, 1988. <www.epa.gov/npdes/pubs/owm0364.pdf>.

.

12 Pendergast, James F. 1995. Delegation of Updates to Major/Minor Lists. U.S. Environmental Protection Agency, Office of
Wastewater Management. Memorandum, February 6, 1995. <www.epa.gov/npdes/pubs/owm0142.pdf>.

2-18 Chapter 2: Regulatory Framework and Program Areas of the NPDES Program



(bY O bU1)
Case: 20-71554, 09/16/2021, I1D: 12230094, DktEntry: 41-2, Page 44 of 272

September 2010 NPDES Permit Writers’ Manual

CHAPTER 3. Overview of the NPDES Permitting Process

This chapter presents an overview of the different types of National Pollutant Discharge Elimination
System (NPDES) permits, the major permit components, and the permit development and issuance
process. The permit process is illustrated by flow charts. The tasks identified within the flow charts are
described in detail in subsequent chapters.

3.1 Types of Permits

The two basic types of NPDES permits are individual and general permits. These permit types share the
same components but are used under different circumstances and involve different permit issuance
processes.

3.1.1 Individual Permits

An individual permit is a permit specifically tailored to an individual facility. Upon receiving the
appropriate application form(s), the permitting authority develops a permit for that facility on the basis of
information from the permit application and other sources (e.g., previous permit Wirements, discharge
monitoring reports, technology and water quality standards, total maximu\glga loads, ambient water
quality data, special studies). The permitting authority then jssupS\the per it t cility for a specific

period not to exceed 5 years, with a requiremenk&rkﬁi)@l%e &%@@%iration date.
a Se
on

&V
3.1.2 General Pgﬂnﬂf Ooi a(G\(\\\led

» o\ A9 . U .
A permitting authorit deVZ@pz and issues a general permit to cover multiple facilities in a specific
category of discharg %r‘ of sludge use or disposal practices. General permits can be a cost-effective
option for agencies because of the large number of facilities that can be covered under a single permit.
According to Title 40 of the Code of Federal Regulations (CFR) 122.28(a)(2), general permits may be
written to cover stormwater point sources or other categories of point sources having the following
common elements:

e Sources that involve the same or substantially similar types of operations.

e Sources that discharge the same types of wastes or engage in the same types of sludge use or
disposal.

e Sources that require the same effluent limitations or operating conditions, or standards for sewage
sludge use or disposal.

e Sources that require the same monitoring where tiered conditions may be used for minor
differences within a class (e.g., size or seasonal activity).

e Sources that are more appropriately regulated by a general permit.

The regulations at § 122.28(a)(1) provide for general permits to cover dischargers within an area
corresponding to specific geographic or political boundaries such as the following:

e Designated planning area.
e Sewer district.
e (City, county, or state boundary.
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e State highway system.
e Standard metropolitan statistical area.
e Urbanized area.

The regulation also allows a general permit to cover any other appropriate division or combination of
such boundaries. For example, EPA has issued general permits that cover multiple states, territories, and
tribes where EPA is the permitting authority.

Where a large number of similar facilities require permits, a general permit allows the permitting
authority to allocate resources in a more efficient manner and to provide more timely permit coverage
than issuing an individual permit to each facility. In addition, using a general permit ensures consistent
permit conditions for comparable facilities.

3.2 Major Components of a Permit
All NPDES permits consist, at a minimum, of five sections:

e Cover Page: Contains the name and location of the permittee, a statement authorizing the
discharge, and a listing of the specific locations for which a discharge is authorized.

e Effluent Limitations: The primary mechanism for controlling discharges of pollutants to
receiving waters. A permit writer spends the majority of his or her, %W drafting a permit,
deriving appropriate effluent limitations on the basis o a{,Rellc\ibl te%m(z@;\md water quality
standards. \N \CX\ ’ \Oe(

e Monitoring and Reporti @%ﬁ} eguﬂ'\ellﬁent Bm&e&aracterlze wastestreams and receiving
waters, evaluate V@S{\QV&E &atg*@\t\k‘ﬂﬁ:lency, and determine compliance with permit
conditions. C\\€

e Special COMOM. Condltions developed to supplement numeric effluent limitations. Examples
include additional monitoring activities, special studies, best management practices (BMPs), and
compliance schedules.

e Standard Conditions: Pre-established conditions that apply to all NPDES permits and delineate
the legal, administrative, and procedural requirements of the NPDES permit.

In addition to the components of the permit, a fact sheet or statement of basis explaining the rationale for
permit conditions makes up part of the documentation that supports a draft permit. Section 11.2 of this
manual includes additional discussion of permit documentation and the required elements of a fact sheet
or statement of basis.

Although the major sections of a permit listed above are part of all permits, the contents of some sections
vary depending on the nature of the discharge (e.g., municipal effluent, industrial process wastewater,
stormwater, vessel discharges) and whether the permit is issued to an individual facility or to multiple
dischargers (i.e., a general permit). Exhibit 3-1 shows the components of a permit and highlights some
distinctions between the contents of NPDES permits for municipal (i.e., POTW) and industrial facilities.
Permit writers should note that it is common for different permitting authorities to use different names for
each section of a permit.
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Exhibit 3-1 Permit components

Municipal/POTW-specific Components of Industry-specific
components all permits components
Cover Page

Effluent Limitations

*» Secondary treatment
+ Equivalent to secondary

» Effluent limitations guidelines
* Best professional judgment

Technology-based

Water quality-based

Monitoring and Reporting
* Pretreatment Requirements
* Biosolids

Combined sewer overflows ERC RGeS

Sanitary sewer overflows Additional monitoring and special
studies

Best management practices and
pollution prevention

Compliance schedules

Standard Conditions

g EPh
3.3 Overview of the Development and Iswanb Uﬂs}og@@é for NPDES

Individual Permits ¢ \Wav o) 1ermoe’
I A S
While the limitations and condl%@@dl&f’ 1@5}11 permits are unique to each permittee, the
aaﬁf nditions and issue each permit generally follows a common

process used to deve?«é(é h’(l}l

set of steps. Exhibit il @r& e major steps to develop and issue NPDES individual permits and
also serves as an ind QOI‘ the subsequent chapters of this manual by identifying which chapter presents
more detailed information on each step.

For individual permits, the permitting process generally begins when a facility operator submits an
application. After receiving the application and making a decision to proceed with the permit, the permit
writer reviews the application for completeness and accuracy. When the permit writer determines that the
application is complete and has any additional information needed to draft the permit, the permit writer
develops the draft permit and the justification for the permit conditions (i.e., the fact sheet or statement of
basis).

The first major step in the permit development process is deriving technology-based effluent limitations
(TBELs). Following that step, the permit writer derives effluent limitations that are protective of state
water quality standards (i.e., water quality-based effluent limitations [WQBELs]) as needed. The permit
writer then compares the TBELs with the WQBELSs and, after conducting an anti-backsliding analysis if
necessary, applies the final limitations in the NPDES permit. The permit writer must document the
decision-making process for deriving limitations in the permit fact sheet. It is quite possible that a permit
will have limitations that are technology-based for some parameters and water quality-based for others.
For example, a permit could contain effluent limitations for total suspended solids (TSS) based on
national effluent limitations guidelines and standards (effluent guidelines) (technology-based), limitations
for ammonia based on preventing toxicity to aquatic life (water quality-based), and limitations for 5-day
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biochemical oxygen demand (BOD:s) that have different bases, such as an average monthly limitation
based on effluent guidelines and a maximum daily limitation based on water quality standards.

Exhibit 3-2 Major steps to develop and issue NPDES individual permits

Receive application

v

Chapter 4 Review application for completeness and
accuracy. Request additional information as
necessary

v

Using application information and other
Chapter 5 data, develop technology-based effluent
limitations (TBELS)

v

Using application information and other
Chapter 6 data, develop water quality-based effluent
limitations (WQBELS)

v
Apply anti-backsliding re un@ﬁntyan
Chapter 7 determine finghefiluent hmmgru;ns'l&'z
\L}‘ Ty e‘ \J
el Wa \ek“‘o

c:po

ChaQIde & \Q@lip(?rp onitoring and reporting requirements

r\*@d—xés%‘\-L v

0 Zghapter 9 Develop special conditions
Chapter 10 | Incorporate standard conditions

v

Prepare fact sheet and supporting
documentation

v

Prepare public notice and respond to public
comments

v

Complete EPA review or CWA Section 401
Chapter 11 certification process

v

| Prepare administrative record [

v

| Issue the final permit |

v

Implement permit requirements

3-4 Chapter 3: Overview of the NPDES Permitting Process



(fo0lIouUl)
Case: 20-71554, 09/16/2021, 1D: 12230094, DktEntry: 41-2, Page 48 of 272

September 2010 NPDES Permit Writers’ Manual

After effluent limitation development, the permit writer develops appropriate monitoring and reporting
requirements and facility-specific special conditions. The permit writer then adds standard conditions,
which are the same for all permits.

The next step is to provide an opportunity for public participation in the permit process and EPA review
of the permit or, in the case of an EPA-issued permit, certification under CWA section 401 by the state
with jurisdiction over the receiving water that the permit will comply with its water quality standards. The
permitting authority issues a public notice announcing the draft permit and inviting interested parties to
submit comments. If there is significant public interest, the permitting authority can hold a public hearing.
Taking into consideration the public comments, the permitting authority then produces a final permit,
with careful attention to documenting the process and decisions for the administrative record, and issues
the final permit to the facility. The permitting authority might decide to make significant changes to the
draft permit according to public comment and then provide another opportunity for public review and
comment on the revised permit. Section 11.3 of this manual discusses items to address before final permit
issuance in more detail.

3.4 Overview of the Development and Issuance Process for NPDES
General Permits

The process for developing and issuing NPDES general permits is similar to thé? peess for individual
3

permits; however, there are some differences in the sequence of events )i]Nstrates the major
steps to develop and issue NPDES general permits. on, \nGC- , ,\'3 2
e
NEap o B N o
Exhibit 3-3 Major 586380 veIe e NPDES general permits
A0 nw
C\\e,m,’{ A5 Identlfy need and collect data

WNO- 7 v

Develop permit and fact sheet
o Effluent limitations

e Monitoring requirements
¢ Special conditions
 Standard conditions

v

Issue public notice and receive public comments

v

Complete EPA review or CWA Section 401
certification process

v

Prepare administrative record

v

Issue final permit

v

Receive notice of intent from facilities to be covered
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For general permits, the permitting authority first identifies the need for a general permit and collects data
that demonstrate that a group or category of dischargers has similarities that warrant a general permit. In
deciding whether to develop a general permit, permitting authorities consider whether

e A large number of facilities will be covered.

e The facilities have similar production processes or activities.

e The facilities generate similar pollutants.

e Whether uniform WQBELs (where necessary) will appropriately implement water quality
standards.

The remaining steps of the permit process are the same as for individual permits. The permitting authority
develops a draft permit that includes effluent limitations, monitoring conditions, special conditions, and
standard conditions. The permitting authority then issues a public notice and addresses public comments,
completes the EPA review or CWA section 401 certification process, develops the administrative record,
and issues the final permit. The final permit will also establish the requirements for the specific
information that must be submitted by a facility that wishes to be covered under the general permit.

After the final general permit has been issued, facilities that wish to be covered under the general permit
typically submit a Notice of Intent (NOI) to the permitting authority. After receiving the NOI, the
permitting authority can request additional information describing the facility, notify the facility that it is
covered by the general permit, or require the facility to apply for an individua]é@rf.b(t.

: A
The following chapters in this manual describe steps in tl‘ke Gﬁrrhﬂ@ng\lproce\s’%i,n?dgt%l. In general, the
LI { = .
chapters focus on the steps necessary to develggxd\&l@e an %ng\‘ﬁﬁpermlt, but much of the technical
elo

discussion applies equally to geneg(l)ae@i W Se
C\\ed \(\7 »\55A‘ af
No. 2"

cnive
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CHAPTER 4. NPDES Permit Application Process

This chapter describes the National Pollutant Discharge Elimination System (NPDES) permit application
process, including the permit writer’s role in reviewing the application and evaluating background
information about the applicant. Through this process the permit writer gains an understanding of the
circumstances of the discharge and the characteristics of the proposed effluent, which is necessary to
develop appropriate permit limitations and conditions.

4.1 Who Applies for an NPDES Permit?

The NPDES regulations at Title 40 of the Code of Federal Regulations (CFR) 122.21(a) require that any
person, except persons covered by general permits under § 122.28, who discharges pollutants or proposes
to discharge pollutants to waters of the United States must apply for a permit. Further, § 122.21(e)
prohibits the permitting authority from issuing an individual permit until and unless a prospective
discharger provided a complete application. This regulation is broadly inclusive and ties back to the Clean
Water Act (CWA) section 301(a) provision that, except as in compliance with the act, ““...the discharge of
any pollutant by any person shall be unlawful.”

In most instances, the permit applicant will be the owner (e.g., c orq]te \ﬁ& Ej?gétze\ facility. However,
the regulations at § 122.21(b) require that when a facilit %pqth\gt% Wnﬁ@hy ne person but is
operated by another person, it is the operator’ %\]Lé a?\eﬂﬂi)%he regulations also require the
application to be signed and cert 1eS@y&h h- ra&@r@ﬁfgb f the business or activity. The signatory

and certification requlregléntﬂl até &2@

Permits (and apphcq'a\ms)?ctre requlred for most discharges or proposed discharges to waters of the United
States; however, NPDES permits are not required for some activities as specified under the Exclusions
provision in § 122.3. Exceptions include the following:

e Discharge of dredged or fill materials into waters of the United States which are regulated under
CWA section 404.

e The introduction of sewage, industrial wastes or other pollutants into publicly owned treatment
works (POTWs) by indirect dischargers.

e Any discharge in compliance with the instructions of an On-Scene Coordinator pursuant to Part
300 (The National Oil and Hazardous Substances Pollution Contingency Plan) or 33 CFR
153.10(e) (Pollution by Oil and Hazardous Substances).

e Any introduction of pollutants from nonpoint source agricultural and silvicultural activities,
including stormwater runoff from orchards, cultivated crops, pastures, range lands, and forest
lands, but not discharges from concentrated animal feeding operations as defined in § 122.23,
discharges from concentrated aquatic animal production facilities as defined in § 122.24,
discharges to aquaculture projects as defined in § 122.25, and discharges from silvicultural point
sources as defined in § 122.27.

e Return flows from irrigated agriculture.
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e Discharges into a privately owned treatment works, except as the Director may otherwise require
under § 122.44(m).

While those types of discharges have been excluded from permitting requirements under the NPDES
program, they might be subject to controls under other federal or state regulatory programs.

As of the date of this manual’s publication, the exclusion for certain discharges incidental to the normal
operation of a vessel is still in the CFR. Similarly, discharges from the application of pesticides consistent
with all relevant requirements under the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA)
(i.e., those relevant to protecting water quality) are excluded from NPDES permit coverage in the
following two circumstances: (1) the application of pesticides directly to waters of the United States to
control pests, and (2) the application of pesticides to control pests that are present over waters of the
United States, including near such waters, where a portion of the pesticides will unavoidably be deposited
to waters of the United States to target the pests effectively. However, because of court decisions, the
exclusions for vessels and pesticides are vacated as of February 6, 2009, and April 9, 2011, respectively.
The effect of the vacaturs on the exclusions in § 122.3 is presented in Exhibit 4-1.

Exhibit 4-1 Effect of court decisions on § 122.3

Exclusion Issue

The Court’s ruling does not affect vessel dlschagfepemptlons from
permitting that are specifically prowded f elf. For example,
§ 502(6)(A) excludes from the %\f@d |n|t|0n tsewage from vessels
(including graywater i I‘g s Berc ssels operating on the Great
Lakes) méﬁ deﬁ normal operation of a vessel of the
wﬂ&) ISQ ng of CWA section 312. As another example,
s\f-éc} [E% 2)(B) provides that discharges from vessels (i.e.,
Vessel Discharges \‘ed n dﬁi hqﬁ& her than those when the vessel is operating in a capacity other
5 n as a means of transportation) do not constitute the, “discharge of a
pollutant” when such discharges occur beyond the limit of the 3-mile territorial
sea. Because both a pollutant and a discharge of a pollutant are prerequisites
to the requirement to obtain an NPDES permit, those two statutory provisions
have the effect of exempting the vessel discharges they address from the
requirement to obtain an NPDES permit. In addition, in July 2008, Congress
amended the CWA to add a new section 402(r) to the act, which excludes
discharges incidental to the normal operation of a recreational vessel from
NPDES permitting. For more information, see section 2.3.2.7 of this manual.

(www.epa. gov/npdcs/vcsscls) '20—

On January 7, 2009, the 6th Circuit Court vacated the final rule in The
National Cotton Council of America et al. v. United States Environmental
Protection Agency. The court held that while an NPDES permit is not required
for chemical pesticide applications that leave no residuals, an NPDES permit
is required for discharges (1) from chemical pesticide applications to or over,
including near water, where there is a residual, or excess pesticide, in the
water following the application, and (2) from all biological pesticide

Pesticides applications regardless of whether a residual is left. On June 8, 2009, the
(www.epa.gov/npdes/aquaticpesticides) | court granted a request from the U.S. Department of Justice for a 2-year stay
of its decision, until April 9, 2011, to provide time for EPA and the states to
develop and issue NPDES general permits for the discharge of pollutants from
the application of pesticides. Before April 9, 2011, permits are not required for
discharges from these applications when applied in accordance with the
product’s FIFRA label. Certain related activities continue to be exempt from
permitting under the CWA (i.e., irrigation return flow and agricultural
stormwater runoff).
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4.2 Application Deadlines
The regulations at § 122.21(c) and (d) specify the time to apply for NPDES permits. Exhibit 4-2

summarizes the application deadline requirements for dischargers to be covered by an NPDES permit.

Exhibit 4-2 When to apply for an NPDES permit
Type of permit Type of discharge Schedule*

At least 180 days before the date on which the discharge

New .
is to commence

Individual Existing At least 180 days before expiration date of existing permit

At least 90 days before the date on which construction is

Construction Stormwater
to commence

New Specified in general permit

General Existin X number of days following issuance of permit
9 (specified in the general permit)

* Authorized states may use more stringent deadlines.

Anyone proposing a new discharge must apply to the permitting authority no later than 180 days before
the expected commencement of the discharge if applying for an individual permit. Any person with an
currently effective individual permit must submit an application to the permitting authority at least

180 days before the expiration of its existing individual permit unless permi i@ﬁ a later date has been
granted in accordance with § 122.21(d). For general permits, th _d‘llnlecﬁor evz@ﬁc/\largers to apply is
specified in the general permit. A general permlt alswgﬁ@i&ci ya lﬁe% days after the general
permit’s issuance that operators of existi s are 1%@3- ply for coverage. Authorized states
may have different schedules foF@@Qt ppli wgﬁ, t their schedules may be no less stringent than the
federal deadlines. T 1re t&;%eglonal Administrator may allow an individual application
to be submitted at dat s lafzﬂ'h %ose specified in the regulations, but not later than the expiration date
of the existing permit.

Note that, according to § 122.6, the conditions of an expired NPDES permit remain in effect until the new
permit is issued, as long as the discharger submitted a complete application in accordance with the
timeframes prescribed in the regulations (or in accordance with state law, in the case of state-administered
NPDES programs). If state law does not allow expired permits to remain in effect until a permit is
reissued, or if the permit application is not on time and complete, the facility may be considered to be
discharging without a permit from the time the permit expired until the effective date of the new permit.

4.3 Application Forms and Requirements for Individual Permits

When a facility needs an individual NPDES permit, it must submit a permit application. Application
forms and requirements are specific to the type of facility and discharge. NPDES permit application
requirements are in Part 122, Subpart B and identified on forms developed by the U.S. Environmental
Protection Agency (EPA). Authorized states are not required to use the EPA application forms; however,
any alternative form used by an authorized state must include the federal requirements at a minimum.

Exhibit 4-3 provides an overview of the types of dischargers required to submit NPDES application
forms, identifies the forms that must be submitted, and references the corresponding NPDES regulatory
citation. In some cases, a facility might need to file more than one application form. For example, an
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existing industrial facility (i.e., renewal) discharging stormwater combined with process and non-process
wastewater might need to submit Form 1, Form 2C, and Form 2F. Section 2.3 of this manual discusses

the NPDES program areas that have application requirements presented below.

Exhibit 4-3 EPA application requirements for NPDES individual permits

Type of facility or program area

Status

Forms

Regulatory citations and

additional application
requirements
(40 CFR)

Municipal facilities

POTWs with design flows greater
than or equal to 0.1 million gallons
per day (mgd)

New and existing

Form 2A, Parts
A, B and C; Parts

§ 122.21(a)(2)(i)(B)

POTWs with design flows less than
0.1 mgd

D,E,F,orGas o §122.21(j)
applicable
Form 2A, Parts A
- and C; o §122.21(a)(2)(i)(B)
New and existing Parts D, E, F, or . §122.21()

G as applicable

TWTDS (sewage sludge)

§ 122.21(a)(2)(i)(H)

New and existing | Form 2S . §122.21(q)
Concentrated animal production
facilities
e Concentrated animal feeding I Form 1 and ° 21(a)(2)(i)(A) and (C)
operations New and existing Form 2B @ 3\1 (f) and (
e Concentrated aquatic animal \l '2
production facilities Caakc \nC ol ’\?)
Industrial facilities i \N @\GY Al mﬁ@ﬁh“ o §122.21(a)(2)(i)(A) and (D)
e Manufacturing facilities g ..ol oY o §122.21(f) and (g)
o Commercial facilities Wo
e Mining activities \ed 5[&'\5?\0“ Form 1 and * §122.21(a)(2)(i)(A) and (E)
c\ 1 '\5 (process
e Silvicultural act|V|t|es 20— wastewater) Form 2D o §122.21(f) and (k)
gf)"g_f)?g;’;ft'”g Form 1 and o §122.21(a)2)()(A) and (F)
wastewater) Form 2E e §122.21(f) and (h)
Stormwater discharges associated .
with industrial activities (except New and existin Form 1 and : g gg'glzg)(z)(l)m) and (G)
stormwater discharges associated 9 | Form 2F 1 22' 6
with construction activity) *§ 26(c)
. . o §122.21(a)(2)(i)(A)
fvti?r:rzzv::te:uilt?g:aar(g:]t(ia:itz;\’ssomated New and existing | Form 1 o §122.21(f)
o §122.26(c)(1)(ii)
Stormwater discharges from MS4s
serving a population greater than New and existing | None e §122.26(d)
100,000
Stormwater discharges from small New and existin None e §122.33
MS4s 9 o §122.21(F)
Cooling water intake structures New and existing | None o §122.21(r)
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4.3.1 Form 1: General Information

All facilities applying for an individual NPDES permit, with the exception of POTWs, treatment works
treating domestic sewage (TWTDS), and municipal separate storm sewer systems (MS4s) applying for a
municipal stormwater permit, must submit Form 1 <www.epa.gov/npdes/pubs/form_1.pdf>. The type of general
facility information required by Form 1 is specified in §§ 122.21(a)(2)(i)(A) and 122.21(f) and includes
the following:

e Name, mailing address, facility contact, and facility location.

e Standard industrial classification (SIC) code and a brief description of the nature of the business.

e Topographic map showing the location of the existing or proposed intake and discharge
structures.

4.3.2 Form 2A: New and Existing POTWs

All new and existing POTWs must submit Form 2A <www.epa.gov/npdes/pubs/final2a.pdf>. EPA issued a final
rule amending permit application requirements and application forms for POTWs and other TWTDS

(64 FR 42433, August 4, 1999). The rule consolidated POTW application requirements, expanded toxic
monitoring requirements for POTWs, and revised the forms used to submit permit applications. POTWs
must also submit the form for permit renewals. Form 2A replaces Standard Form A and Short Form A.

POTWs with design influent flows equal to or greater than 100,000 gallons§ pd) (0.1 mgd) must
submit Parts A, B, and C of Form 2A. POTWs with design ﬂows 1@35 lOﬂzgﬁp&pd must submit
Parts A and C of Form 2A. Parts A, B and C are refe{ﬁ%{@ﬁs, Aic W1&ab nformation:

e Part A of Form 2A contains b S&W@a%(én Xn for all applicants:
- Facility and a p{ﬁaﬁ miN©
- Collectigr¥$stem @%@a?served and total population served.
- Dischar; @an'a-gfher disposal methods.
- If the treatment works discharges effluent to waters of the United States, a description of
outfalls, receiving waters, and treatment and effluent testing information.

e Part B of Form 2A collects additional information for applicants with a design flow greater than
or equal to 0.1 mgd, including inflow and infiltration estimates, a topographic map, process flow
diagram, and effluent testing data for additional parameters.

e Part C is a certification that all applicants must complete.

Form 2A also includes Supplemental Application Information (Parts D-G). POTWs complete these
additional forms, as applicable, depending on the characteristics of the municipal discharge:

e Part D requests expanded effluent testing data for metals, volatile organic compounds, acid-
extractable compounds, and base-neutral compounds. A POTW that discharges effluent to waters
of the United States and meets one or more of the following criteria must complete Part D:
- Has a design flow rate greater than or equal to 1 mgd.
- Isrequired to have a pretreatment program (or has one in place).
- Is otherwise required by the permitting authority to provide the information.
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A POTW that meets one or more of the following criteria must complete Part E (Toxicity Testing
Data):

- Has a design flow greater than or equal to 1 mgd.

- Is required to have a pretreatment program (or has one in place).

- Is otherwise required by the permitting authority to submit results of toxicity testing.

A POTW that accepts process wastewater from any significant industrial users (SIUs) or receives
Resource Conservation and Recovery Act (RCRA) or Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA) or other remedial wastes must complete Part F.
SIUs are defined as:
- All industrial users subject to Categorical Pretreatment Standards under § 403.6 and 40 CFR
Chapter I, Subchapter N.
- Any other industrial user for which any of the following is true
o Discharges an average of 25,000 gpd or more of process wastewater to the POTW
(excluding sanitary, non-contact cooling, and boiler blowdown wastewater).
o Contributes a process wastestream that makes up 5 percent or more of the average dry-
weather hydraulic or organic capacity of the treatment plant.
o Is designated an SIU by the control authority on the basis that it has a reasonable
potential for adversely affecting the POTWSs operation or for violating any pretreatment
standard or requirement.

- The control authority can determine that an industrial user sM%t% iéorlcal pretreatment

standards is a nonsignificant categorical 1ndustr\ka\l 1\@;6 ra her on a finding that

it never discharges more than 100 é‘o Q até \’stewater and if:

o Before that finding, the &G\N@ S?D@l istently complied with all applicable
categoric tfeQQient nd requirements.

o The @ﬁl@s rlal s@ﬁﬁﬁ‘u y submits a certification statement required in § 403.12(q) and
any nfor on necessary to support the certification statement.

o The industrial user never discharges any untreated concentrated wastewater.

- If an industrial user meets one of the other criteria for determining that it is an SIU (i.e.,
discharges an average of 25,000 gpd of process wastewater), but the control authority finds
that it has no reasonable potential for adversely affecting the POTW’s operation or for
violating any pretreatment standards or requirement, the control authority can determine that
the industrial user is not an SIU.

A POTW that has a combined sewer system must complete Part G. Information that must be
provided in the section includes a system map and diagram, and descriptions of outfalls,
combined sewer overflow (CSO) events, receiving waters, and operations.

4.3.3 Form 2S: New and Existing TWTDS

New TWTDS and TWTDS with effective NPDES permits must submit a new or renewal permit
application, respectively, using new Form 2S <www.epa.gov/npdes/pubs/final2s.pdf>. Part 1 of Form 28 is to be
completed by sludge-only facilities; that is, facilities that do not have, and are not applying for, an NPDES
permit for a direct discharge to surface water. Part 1 collects background information on the facility,
including identification information, quantities of sewage sludge handled, pollutant concentrations,
treatment methods, and use and disposal information.
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Part 2 is used by facilities that already have or are applying for an NPDES permit. It includes five
sections:

e All applicants using Part 2 must complete the general information collected by section A.

e Applicants who either generate sewage sludge or derive a material from sewage sludge must
complete section B.

e Applicants who either apply sewage sludge to the land or generate sewage sludge that is applied
to the land by others (unless the sludge from the facility meets certain exemption criteria) must
complete section C.

e Applicants who own or operate a surface disposal site must complete section D.

e Applicants who own or operate a sewage sludge incinerator must complete section E.

4.3.4 Form 2B: New and Existing Concentrated Animal Feeding
Operations (CAFOs) and Concentrated Aquatic Animal Production
(CAAP) Facilities

In addition to Form 1, owners of new and existing CAFOs (defined in § 122.23) and CAAP facilities
(deﬁned in § 122. 24) must submit Form 2B <www.epa.cov/ne/npdes/2010RevisedCafoFedRegstrForm2b.pdf>.
Form 2B was significantly modified as part of the final CAFO Rules (68 FR 7176€ &ruary 12,2003, and
73 FR 70418, November 20, 2008). The type of information required by F qi&ts of the following:

nG- v 20
« For %?FOS W \n el \’3
e name of the owner or ope é\e( Sep\e

- The facility locatio

- Latitude a; %@n‘@t& &maﬁ@mctlon area.

- A topogrg’ll*h (?f%‘le geographic area in which the CAFO is located.

- Spemﬁc\*@jrmatlon about the number and type of animals.

- The type of containment and total capacity for storage (tons/gallons).

-  The total number of acres under control of the applicant available for land application.

- Estimated amounts of manure, litter, and process wastewater generated and amounts

transferred to other persons per year.
- A nutrient management plan (NMP) that satisfies the requirements of § 122.42(e).

e For CAAP facilities
- The maximum daily and average monthly flow from each outfall.
- The number of ponds, raceways, and similar structures.
- The name of the receiving water and the source of intake water.
- For each species of aquatic animals, the total yearly and maximum harvestable weight.
- The calendar month of maximum feeding and the total mass of food fed during that month.

Note that recent revisions to the NPDES regulations require that a CAFO seeking coverage under a permit
submit its NMP with its application for an individual permit or notice of intent (NOI) to be authorized
under a general permit. Permitting authorities are required to review the plan and provide the public with
an opportunity for meaningful public review and comment. Permitting authorities also are required to
incorporate terms of the NMP as NPDES permit conditions. For more information on the revisions to the
CAFO regulations, see the Animal Feeding Operations Website <www.epa.gov/npdes/cafo>.
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Sections 2.3.2.5 and 2.3.2.6 of this manual provide additional information on CAFOs and CAAP
facilities, respectively.

4.3.5 Form 2C: Existing Manufacturing, Commercial, Mining, and
Silvicultural Discharges

In addition to Form 1, operators of existing (i.e., currently permitted) manufacturing, commercial, mining,
and silvicultural discharges must submit Form 2C <www.epa.gov/npdes/pubs/3510-2C.pdf>. The type of
information required in Form 2C includes:

e Outfall locations.

e A line drawing of the water flow through the facility.

Flow characteristics, sources of pollution, treatment technologies.

Production information (if applicable).

e Improvements (if applicable).

e Intake and effluent characteristics for conventional, nonconventional and toxic (priority)
pollutants.

e Potential discharges not covered by analysis.

e Biological testing data.

e Contract laboratory information.

e Certification and signature. A
o EP

Quantitative effluent data requirements for existing industri dmﬁargers VATY | dg&zﬂmg on the industrial
category of the facility, the facility’s d1scha{rﬁ gxlgfekNa ics a*@@(&‘@%‘es of pollutants expected to be
present in the discharge. d & d O“

4.3.6 Form ZM\ﬁso\g cturmg, Commercial, Mining, and Silvicultural
Discharges of Process Wastewater

In addition to Form 1, operators of new manufacturing, commercial, mining, and silvicultural discharges
of process wastewater must submit Form 2D <www.epa.gov/npdes/pubs/3510-2D.pdf>. New dischargers are
those that have not previously obtained permits for a discharge and have not commenced operation. The
type of information required in Form 2D includes the following:

e Expected outfall locations.

e Date of expected commencement of discharge.
Expected flow characteristics.

Sources of pollutants.

e Treatment technologies.

e Production information (if applicable).

e [Expected intake and effluent characteristics.

4.3.7 Form 2E: Manufacturing, Commercial, Mining, and Silvicultural
Facilities that Discharge Only Non-Process Wastewater

In addition to Form 1, operators applying for an individual NPDES permit for manufacturing,
commercial, mining, and silvicultural facilities that are not regulated by effluent limitations guidelines
and standards (effluent guidelines) or new source performance standard, and that discharge only
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non-process wastewaters, must submit Form 2E <www.epa.gov/npdes/pubs/3510-2E.pdf>. Non-process
wastewater includes sanitary wastes, restaurant or cafeteria wastes, and non-contact cooling water, but it
does not include stormwater. Stormwater is specifically excluded from the definition of non-process
wastewater. Form 2E also may not be used for discharges by educational, medical, or commercial
chemical laboratories or by POTWs. The type of information required in Form 2E includes the following:

e Qutfall locations.

e Type of waste discharged.

e Effluent characteristics, including quantitative data for selected parameters.
e Flow characteristics.

e Treatment technologies.

4.3.8 Form 2F: Stormwater Discharges Associated with Industrial
Activities

In addition to Form 1, operators applying for an individual NPDES permit for discharges composed
entirely of stormwater associated with industrial activity must submit Form 2F
<www.epa.gov/npdes/pubs/3510-2F.pdf>. Applicants whose discharge is composed of stormwater and non-
stormwater must also submit Form 2C, 2D, or 2E as appropriate. The type of information required in
Form 2F includes the following:

e A topographic map and estimates of impervious surface area. S EP A
e Descriptions of material management practices and control- mdasures 20'2\
e A certification that outfalls have been evaluwg’gf,‘ﬁon—st% et $charges.

e Descriptions of past leaks and s '1L§N a\e( Sep\e
e Analytical data frodnr_l (eia Qa#’foa\s\e\m s?&iﬁed parameters.
. \ al
EPA developed the &L)}c? Mc%%?lbﬁor the Preparation of NPDES Permit Applications For
Stormwater Discharﬂpjlssociated With Industrial Activityl <www.epa.gov/npdes/pubs/owm0241.pdf> to assist
operators of facilities that discharge stormwater associated with industrial activity in complying with the
requirements for applying for an NPDES permit.

4.3.9 Stormwater Discharges Associated with Construction Activity

Most stormwater discharges associated with construction activities that result in the disturbance of one
acre or more are covered under a general permit issued by EPA or the authorized state. In cases that a
general permit does not cover the discharge or the discharger decides that an individual permit is
necessary for stormwater discharges associated with construction activity, the discharger is required to
submit Form 1, along with a narrative description of the following:

e The location (including a map) and the nature of the construction activity.

e The total area of the site and the area of the site that is expected to undergo excavation during the
life of the permit.

e Proposed measures, including best management practices (BMPs), to control pollutants in
stormwater discharges during construction, including a brief description of applicable state and
local erosion and sediment control requirements.
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e Proposed measures to control pollutants in stormwater discharges that will occur after
construction operations have been completed, including a brief description of applicable state or
local erosion and sediment control requirements.

e An estimate of the runoff coefficient of the site and the increase in impervious area after the
construction addressed in the permit application is completed, the nature of fill material and
existing data describing the soil or the quality of the discharge.

e The name of the receiving water.

4.3.10 Stormwater Discharges from MS4s Serving a Population Greater
than 100,000

The stormwater application regulations (55 FR 47990, November 16, 1990) require operators of large or
medium MS4s to submit two-part applications. Part 1 application information was required to be
submitted by large MS4s (serving a population greater than 250,000) by November 18, 1991, and by
medium MS4s (serving a population greater than 100,000 but less than or equal to 250,000) by May 18,
1992. Part 2 application information was required to be submitted by large MS4s by November 16, 1992,
and by medium MS4s by May 17, 1993. Those applications could be submitted on a system- or
jurisdiction-wide basis. Key requirements of each part of the application include [and are further
addressed in § 122.26(d)] the following: A

e Partl N US EP ,2;\

- General information (e.g., name, address). n \nG- A, 20

- Existing legal authorities to control déichb}@’gcfo ’hﬁémﬁggwer system and any additional
authority that might be re ugpNN al Sep

. on

- Source identif] c"lﬁoﬁ Aformati ‘éJg,e., storm sewer outfalls, land use information).

- Dischargé\’§ﬁar tefixzfmr@& including monthly precipitation estimates, average number of
storm e acg‘results from dry-weather flow screening.

- Characterization plan, including identification of 5 to 10 representative outfalls for
stormwater sampling.

- Description of existing stormwater management practices.

- Descriptions of existing budget and resources available to complete Part 2 of the application
and implement the stormwater program.

e Part2
- Demonstration of adequate legal authority.
- Identification of any major storm sewer outfalls not included in Part 1 of the application.
- Discharge characterization data from three representative storm events.
- Proposed stormwater management program.
- Assessment of controls, including expected reductions in pollutant loadings.
- Fiscal analysis, including necessary capital and operation and maintenance expenditures for
each year of the permit.

Under the NPDES regulations, permittees are required to reapply for a new NPDES permit before the
expiration of their existing permit; however, in the case of stormwater permits for MS4s, Part 1 and Part 2
application requirements described above were intended only for the initial issuance of an MS4 permit
and specific requirements for reapplication have not been defined in the regulations. On May 17, 1996,
EPA issued a policy that sets forth a streamlined approach for reapplication requirements for operators of
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MS4s (61 FR 41698, August 9, 1996) that allows municipalities to use recommended changes submitted
in their fourth year annual report required under § 122.42(c)(2), as the principal component of their
reapplication package. It also encourages changes to monitoring programs to make them appropriate and
useful to stormwater management decisions. With the policy, EPA seeks to improve municipal
stormwater management efforts by allowing municipalities to target their resources for the greatest
environmental benefit.

4.3.11 Stormwater Discharges from Small MS4s

The application requirements for small MS4s are addressed in § 122.33. Most states have issued general
permits for small MS4s; however, regulated small MS4s may seek authorization to discharge under an
individual permit. The application requirements are different depending on whether the MS4 will implement
a program under § 122.34 (i.e., a program that follows EPA’s six minimum control measures) or a program
that varies from § 122.34. EPA anticipates that most MS4s will follow the § 122.34 requirements.

Regulated small MS4s seeking an individual permit and wishing to implement a program under § 122.34
(the six minimum control measures) must submit an application to their NPDES permitting authority that
includes the following:

e The information required under §§ 122.21(f) and 122.34(d).

e An estimate of square mileage served by the small MS4.

e Any additional information that the NPDES permitting authorltyw@l&t? 2,\
A storm sewer map that satisfies the requlrement o\f W%@Xkb)&é@‘@ﬁf a}so satlsfy the map

requirement in § 122.21(f)(7). d on sep

Regulated small MS ’@@Q&l}lﬂ F gtgﬁl(ﬁl(a(l"perrmt and wishing to implement a program that is different
from the program urrﬁa §‘2@‘ 4'must comply with the permit application requirements of § 122.26(d)
(for additional info éon see section 4.3.10 above). Under § 122.33, the regulated small MS4 is
required to submit both parts of the application requirements in §§ 122.26(d)(1) and (2) by March 10,
2003. Small MS4s are not required to submit the information required by §§ 122.26(d)(1)(ii) and (d)(2)
regarding their legal authority, unless they intend for the permit writer to take such information into
account when developing their other permit conditions. Regulated small MS4s may jointly apply with
another regulated entity consistent with the same requirements.

Additionally, another regulated entity may seek a modification of an existing MS4 permit to include a
regulated small MS4 as a co-permittee. In such a case, the regulated small MS4 must apply consistent
with § 122.26 rather than § 122.34. Application requirements of §§ 122.26(d)(1)(iii) and (iv) and
(d)(2)(ii1) do not apply and compliance with §§ 122.26(d)(1)(v) and (d)(2)(iv) can be met by referring to
the other MS4’s stormwater management program.

4.3.12 Cooling Water Intake Structures

Phase I of the CWA section 316(b) rule was finalized on December 18, 2001, in 66 FR 65256. The Phase
I Rule (Part 125, Subpart I) implements CWA section 316(b) for most new facilities. The rule applies to
new facilities that use cooling water intake structures to withdraw water from waters of the United States
and that have or require an NPDES permit. This rule includes new facilities that have a design intake flow
of greater than 2 mgd and that use at least 25 percent of water withdrawn for cooling purposes. For other
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new facilities that have or require an NPDES permit but do not meet the 2-mgd intake flow threshold or
use less than 25 percent of their water for cooling water purposes, the permit authority must implement
CWA section 316(b) on a case-by-case basis, using best professional judgment (BPJ) (§§ 125.90(b) and
401.14).

Phase II of the CWA section 316(b) rule was finalized on July 9, 2004, in 69 FR 41576. In 2007 EPA
suspended the rule following remand of a number of its provisions by the U.S. Court of Appeals for the
Second Circuit. CWA section 316(b) requirements for such facilities must be developed on a case-by-case
basis.

Phase III of the CWA section 316(b) rule was finalized on June 16, 2006, in 71 FR 35006. The Phase III
rule (Part 125, Subpart N) implements CWA section 316(b) for new offshore oil and gas extraction
facilities that use cooling water intake structures to withdraw water from waters of the United States and
that have or require an NPDES permit. The rule includes facilities with a design intake flow of greater
than 2 mgd and that use at least 25 percent of water withdrawn for cooling purposes.

EPA has not established national standards for existing Phase III facilities and is reevaluating its decisions
in both Phase II and Phase III because of court remands. In the interim, for Phase III facilities not
regulated under national categorical standards, the permitting authority must implement CWA section
316(b) on a case-by-case basis, using BPJ (§§ 125.90(b) and 401.14). For the most current information on
regulatory requirements, see the Cooling Water Intake Structure Program V&B@B
<www.epa.gov/waterscience/316b/>. \ G \. U 3 202\

\Na\C‘“’ ‘oe
4.4 Requirements for Ng El’ﬂ‘@é&ee&gxaﬁpgrmlts

As previously discus, fﬁ@@s@:@tlo 36& 81"8115 manual, general permits (§ 122.28) are permits developed
for a specific categ Q@h r§5s within a specified geographic or political boundary. Using a general
permit could s1mp11t§t e permitting process for both EPA and the discharger. Owners/operators may
seek coverage under a general permit only if one has been issued that is applicable to the type of facility
for which coverage is sought and the permit covers the facility’s activities. In addition, the permitting
authority may determine that a general permit is not appropriate for a facility seeking coverage under the
general permit and can require the facility to apply for an individual permit. Furthermore, a facility that
otherwise qualifies for a general permit may opt to apply for an individual permit.

In most cases, a facility or activity seeking coverage under a general permit must seek coverage by
submitting an NOI. The information that must be provided by the facility or activity in the NOI is
specified in the general permit and must include, at a minimum, the following:

e Legal name and address of the owner or operator.
o Name and address of the facility.

e Type of facility or discharges.

e The receiving stream(s).

EPA has developed the Electronic NOI (eNOI) for construction sites and industrial facilities that need to
apply for coverage under EPA’s Construction General Permit (CGP) or Multi-Sector General Permit
(MSGP), respectively. EPA’s Electronic Stormwater Notice of Intent (eNOI) Website
<www.epa.gov/npdes/stormwater/enoi> presents additional information about eNOI.
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4.5 Application Review

The contents of individual NPDES permits are based, in part, on the information included in the
application. Thus, the application must be complete and accurate before a permit writer can properly
develop a permit. Exhibit 4-4 depicts the general process for reviewing a permit application, based on a
chart provided in the Washington Department of Ecology’s Permit Writers’ Manual®.

1

Require new application on correct form,

Exhibit 4-4 Permit application review process

Permit writer receives permit
application

Y

Is the application on the correct form?
No

Yes

\

Require and establish schedule for

Does the application include all N submittal of required information.
flow and pollutant data, “N/A” where I

appropriate, and required signatures? : )
Pprop q g Information submitted

N(
Sy - CPP\

W(I‘}reﬁnde |SP%912duIe for
h ’ subrw-\@ﬁﬁd tlonal information.

11|

Does the application have all of the
information necessary to adequately

characterize the nature and q t\&\pa . On I
pollutants in the effl %\
S @@’e\ﬁv g é%t '?a(C Data submitted
No B
y Request clarification or recalculation
and submittal.
Are all calculations No

|
<«—— C(Clarification or recalculation submitted

and flow diagrams correct?

N N Y M)
W”ﬁ%’

Yes

\ 4

Continue to next step in permit
development.

After the initial application review, the permit writer may request that an applicant submit other
information needed to decide whether to issue a permit and for permit development. The requested
information could include the following:

e Additional information, quantitative data, or recalculated data.
e Submission of a new form (if an inappropriate form was used).
e Resubmission of the application (if incomplete or outdated information was initially submitted).

In some situations, a considerable amount of correspondence might be required before the permit writer
obtains all the information that he or she believes is necessary to draft the permit.
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4.5.1 The Complete Application

The regulations at § 122.21(e) state that the Director, “[must] not issue a permit before receiving a
complete application...” At a minimum, the application form must have all applicable spaces filled in.
Instructions for the application form state that all items must be completed and that applicants use the
statement not applicable (N/A) to indicate that the item had been considered. Blanks on a form can occur
for a number of reasons, such as the following:

e The response was inadvertently omitted.

e The applicant had difficulty determining the correct response and rather than provide misleading
or incorrect information, left the space blank.

e The applicant was unwilling to provide the response.

A permit writer must obtain a response to the blank items by contacting the facility in writing or, in some
cases, by telephone. Only minor changes should be handled by telephone and even minor items should be
documented in writing in the permit file. Under no circumstances should a permit writer edit or modify
the application, which is a legal document that has been signed and certified by the applicant. The original
application, any subsequent clarifications, and any supplemental information provided by the applicant
should be clearly identified in the file. The information will become part of the administrative record
(§ 124.9) for the permit (see section 11.2.1 of this manual), which is critical if any legal challenges
regarding permit decisions arise. If the changes or corrections to any application ér«ﬁ\extensive, the permit
writer may require the permit applicant to submit a new application.

\ '20'2'\

S
. . . e A .
The permit writer may also require supplementary 111@}'@1’%@‘8\11, su%}h@@Yor etailed production
information or maintenance and operatiﬁ W@ﬁ@‘a treq{r@ﬁ@%&:m, to process the permit. According to
§ 122.21(e), an application is ﬁ(@@QQ com@;&e&@@h@n the permitting authority is satisfied that all
e iondiaelh N 8§G . . .
required informationdja&bee al@éd upplementary information also can be obtained later when the
permit writer is actug&lés de@l‘n the permit. The applicant may submit additional information voluntarily

or be required to do so under CWA section 308 or under a similar provision of state law.

4.5.2 Common Omissions in Applications

This section identifies some of the most common omissions and errors found in NPDES permit
applications and provides examples of ways to identify missing information and verify the accuracy of
certain data.

One of the most commonly omitted items from NPDES permit applications is a topographic map of the
area around the discharge, which is required as an attachment to Form 1, Form 2A, and Form 2S. Other
industry- or municipality-specific information is also often omitted. For example, industrial applicants
sometimes fail to submit a line drawing of the water flow through the facility required by Part II-A of
Form 2C. The line drawing is important for ensuring that the location and description of the outfalls and
the description of processes (Parts I and II-B of Form 2C) provided by the applicant are accurate.

Sometimes applicants do not properly submit the effluent data necessary to characterize the facility.
Below are some required data elements that are commonly omitted from permit applications:

e Valid whole effluent toxicity (WET) testing data, required from POTWs with design flows
greater than 1 mgd or those with a pretreatment program. This requirement may be satisfied if the
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expiring permit contains a requirement for effluent characterization of WET. The permit writer
should note the use of this option on the fact sheet.

e Biosolids (sewage sludge) monitoring data; a description of biosolids use and disposal
procedures; annual biosolids production volumes; and information on the suitability of the site
and a description of the site management for land application sites from POTWs and other
TWTDS. A land application plan is required for any sites not identified in the application.

e Expected toxics and other pollutants. Non-municipal dischargers categorized as primary
industries have some mandatory testing requirements for toxic pollutants (see § 122.21,
Appendix D, Table I and Table II and also listed in Application Form 2C).

e Production rates and flow data from industrial facilities that are subject to production- or flow-
based effluent guidelines. Applicants must use units of measure corresponding to applicable
effluent guidelines to allow calculation of effluent limitations.

e Appropriate sample types for all required pollutants and parameters being analyzed (Part 136)
(see sections 8.1.4 and 8.3 of this manual for more information). For example, only grab samples
or continuous monitoring may be used for pH, total residual chlorine, and temperature, and only
grab samples may be used for total phenols and volatile organics.

Exhibit 4-5 presents three examples of the types of questions that the permit writer should consider to
determine whether an application is complete. = EP

n, 0 nc. V- J 202\
Exhibit 4-5 ConS|dera\t]|\Tn€épm§ph6€ém\lgi)e complete

A plastics processor sut;é%l Rmn? 1a £ &o%‘l(zb\) falls to |nd|cate testing required for any gas
r

chromatograph/mass §peetro etfrﬂ( actions in section V.C. of Form 2C and does not provide any data
for these pollutants. ‘\\

Question:
Did the applicant provide all the required data for the toxic organic pollutants in Form 2C?

Answer:

No. The plastics processor is required to indicate testing required (in the check box) and provide data from at least
one sample for each pollutant in the volatile GC/MS fraction (Table 2C-2 in the application form instructions and

§ 122.21(g)(7)(v)(A) of the NPDES regulations).

Example 2:
A soap and detergent manufacturing facility in the liquid detergents subcategory submits Form 1 and Form 2C but
marks thallium and beryllium as believed absent in section V.C. of Form 2C and did not provide any data for these
pollutants.

Question:
Is it appropriate for this applicant to mark believed absent in this section of Form 2C?

Answer:

No. Although an applicant that manufactures liquid detergents is not expected to discharge thallium and beryllium,
page 2C-3 of the application form instructions and § 122.21(g)(7)(v)(B) require testing for all listed metals by all
applicants in a primary industry category, such as soap and detergent manufacturers. The indication of believed
absent is incorrect. The applicant should have indicated testing required and provided the results of at least one
sample per pollutant. Occasionally, unexpected contaminants could be present in a wastestream.
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Exhibit 4-5 Considerations for an application to be complete (continued)

Example 3:
An integrated slaughterhouse and meat processing facility submits Form 1 and Form 2C and indicates that zinc is
believed absent from its wastewater.

Question:
Is believed absent a proper indication for zinc for this wastewater?

Answer:

Possibly. After consulting the effluent guidelines development documents for the Meat and Poultry Products Point
Source Category, the permit writer determines that metals, including zinc, are often used as feed additives and in
sanitation products and might be present in the effluent, even though there are no effluent limitations specified for
zinc in the applicable effluent guideline. The permit writer should contact the applicant and clarify whether zinc
would be expected to be present in the discharge.

The comprehensive testing requirements that apply to the various categories of industry are designed to
determine whether any contaminants (some expected, some unexpected) are present in significant
quantities and to determine levels of pollutants that are known to be present. Exhibit 4-6 presents an
example of how a permit writer makes the determination of pollutant data required in the application.

Exhibit 4-6 Example of required testing during application review

Consider the plastics processor and the liquid detergents manufacturer mentlo a;zd\answer the
following questions: '\,3 '2
Question: W a\.cx\’ m‘oe(

What pollutant data are needed to charact @l\ﬁ'ﬁstnes a@@@‘
e For which toxic organic poIIutagtiP %y reqm\fé@;

e For which heavy meggJ
o Which metals woufsi\ eépeft‘\{ |n thelr wastewaters regardless of whether testing is required?

Answer:

The application form in Table 2C-2 and § 122.21(g)(7)(ii)(A) of the NPDES regulations require testing of the
volatile GC/MS fraction by the plastics processor and the volatile, acid, and base/neutral fractions by the liquid
detergent manufacturer. Page 2C-3 of the application instructions and § 122.21(g)(7)(ii)(B) require testing of all the
metals listed in item V, Part C1 of the application form as well as cyanide and total phenols by both of these
primary industry facilities. For information on which, if any, metals might be expected in wastewater discharged by
these applicants, see the effluent guidelines development documents.

4.5.3 The Accurate Application

All information submitted on a permit application must be accurate. Although it might be difficult to
detect certain inaccuracies, a number of common mistakes can be readily detected. When mistakes are
detected, they must be corrected. Generally, any correction or edit to the application should be obtained
from the applicant in writing and will become a part of the administrative record for the permit.

In most cases, errors in the application will be inadvertent because of the length and complexity of the
form. Note, however, that the application certification statement indicates, “...that there are significant
penalties for submitting false information, including the possibility of fine and imprisonment for knowing
violations.” If the permit writer believes that falsification has occurred, he or she should refer the findings
to the agency’s enforcement staff.
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Some of the most common mistakes on permit applications include failing to provide the correct long-
term average and daily maximum values, reporting quantified values below known detection limits, and
using misplaced decimal points or incorrect concentration units. Exhibit 4-7 presents three examples of
the types of questions that the permit writer should consider while reviewing the permit application for
accuracy. Additional guidance from EPA might be available to assist permit writers in reviewing
applications for some of these common errors. For example, an August 23, 2007, memorandum
Analytical Methods for Mercury in National Pollutant Discharge Elimination System (NPDES) Permits’
<www.epa.gov/npdes/pubs/mercurymemo_analyticalmethods.pdf> describes when a method for mercury is sufﬁciently
sensitive for purposes of permit applications and monitoring under a permit. In the memorandum, EPA
strongly recommends that a permitting authority determine that a permit application that lacks effluent data
analyzed with a sufficiently sensitive EPA-approved method (such as Method 1631E) is incomplete unless
and until the facility supplements the original application with data analyzed with such a method.

4.6 Facility Information Review

In addition to the submitted application form, the permit writer should assemble other information that
could be used to develop permit limitations and conditions.

4.6.1 Permit File Review

Before developing the draft permit and fact sheet, the permit writer shoul s@Bl%‘and review any
additional background information on the facility. If the perrnl \Qz{éer\is r ?b 1st1ng permit,
much of the information should be available in the uch 3 ' would typically include

e The current permit. &\N a\e( O“ Sep‘e
o The fact sheet or séa gn%@g’& ?&I\ﬂl@ current permit.
e Discharge mohifon r{:ﬁ(‘fm@ %[RS)

° Comphance&@ezg:gn reports.

e Engineering reports.

e Correspondence or information on changes in plant conditions, problems, and compliance issues.

Much of this information, particularly DMR data, is stored in automated data tracking systems such as

Permit Compliance System (PCS) or state databases.

Integrated Compliance Information System (ICIS)-NPDES <https:/icis.epa.gov>.
Online Tracking Information System (OTIS) <www.epa.gov/idea/otis/>.
Envirofacts Warehouse <www.epa.gov/enviro/>.

The permit writer can check with other permit writers who have permitted similar types of facilities to see
if there are any special considerations related to the type of facility to be permitted. A permit writer might
also wish to discuss compliance issues, changes, or history of complaints with compliance personnel who
conducted previous inspections of the facility or with permit writers for other media (e.g., air, solid
waste). Examples of some other sources of information that the permit writer could use for permit
development include the following:

e Receiving water quality data from databases such as the EPA STOrage and RETrieval database
(STORET) <www.epa.gov/STORET/>.
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Exhibit 4-7 Considerations for an application to be accurate

Example 1:
An industrial applicant provides a daily maximum effluent flow value of 50,000 gpd in its permit application Form
2C. However, a review of historical water usage records and an old permit application indicate estimated
wastewater flows ranged from 100,000 to 150,000 gpd. The applicant had not instituted any water use reduction
measures, significantly changed its process operations, or decreased its number of employees.

Question:
Are reported values consistent with historical information?

Answer:
No. An inspection of the facility revealed two separate water meters (one for sanitary and one for process water);
the applicant had overlooked the sanitary meter. Further, the process water meter was found to be defective.
Subsequent flow monitoring of the actual total wastestream recorded a flow of 125,000 gpd. A new water meter
was installed, and concurrent wastestream flow monitoring and water meter readings resulted in the following
water balances:
e Water In (based on both water meter readings):

148,000 gpd (131,000 gpd process line and 17,000 gpd sanitary line).
e Water Out (based on effluent flow monitoring):

125,000 gpd total treated effluent discharged to the receiving water.

Evaporative and consumption losses were estimated at 23,000 gpd (15% of total water usage).

The permit writer should require the applicant to submit a signed and certified letter with the revised flow estimates
and a new water balance diagram or submit a revised application.

Example 2:
An applicant reported its maximum daily flow as 1.2 mgd, the maximum daily suspended sqlids concentration as
23 milligrams per liter (mg/L), and the maximum daily mass discharge as 690 p(\)j s Ibs/day)
Question: \nC a 202
Do the concentration, mass, and flow values correspond? \G‘(\, e( '\

(N2 \emb

Discussion: \e %
No. Even in the unlikely event thvggﬁg)éx&u dall V@“\j e maximum daily concentration occurred on the
same day, the mass dI§Ch e reported value of 690 Ibs/day. Using the calculation
below, the mass disc at c?rJ\e’g;@ o the solids concentration (23 mg/L) and flow (1.2 mgd) would be
230 Ibs/day:

23 mg/L x 1§\mgd x 8.34 (Ibs)(L)/(mg)(millions of gallons) = 230 Ibs/day
(conversion factor)

Because the applicant reported a maximum mass discharge of 690 Ibs/day, a significant discrepancy is indicated.
The permit writer should contact the applicant to resolve the discrepancy. The applicant should submit a signed
and certified letter clarifying the correct maximum daily mass discharge of suspended solids or submit a revised
application.

Example 3:
The results submitted in the application for total cyanide are all reported as < 1,000 micrograms per liter (ug/L).
When asked, the applicant indicated that total cyanide was analyzed using EPA Method 335.3 (Color, Auto).

Question:
Do concentration values correspond with published method detection limits for the method used?

Answer:

No. EPA Method 335.3 for total cyanide has a published method detection limit (MDL) of 5 pg/L. The applicant
should be able to quantify results for total cyanide at values well below 1,000 pg/L using this method. The
applicant has most likely used Standard Method 4500-CN (titrimetric) for total cyanide, rather than the testing
procedure indicated. If total cyanide is expected to be present in the discharge and would be of concern at effluent
concentrations below 1,000 pg/L, the permit writer should require the applicant to retest for total cyanide using the
more sensitive method and to submit the results in a signed, certified letter.
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e Supporting documentation collected by EPA for effluent guidelines and categorical pretreatment
standards for a variety of industrial categories.

e Reference textbooks and technical documents that provide information about manufacturing
processes and wastestreams for specific industry categories, which are available from libraries
such as
- National Technical Information Service (NTIS) <www.ntis.gov>.

EPA libraries <www.epa.gov/natlibra/libraries.htm>.

- Office of Water Resource Center (OWRC) <www.epa.gov/safewater/resource/>.

- National Service Center for Environmental Publications (NSCEP) <www.epa.gov/ncepihom/>.

e Related environmental permits that could provide site-specific background information about the
types of pollutants and wastestreams at a facility, including, for example
- RCRA permits, which regulate the management of hazardous waste by owners and operators
of treatment, storage, and disposal facilities.
- Clean Air Act permits, which regulate the discharge of atmospheric pollutants.

e EPA’s Treatability Manual®, which is a five-volume guidance manual that provides detailed
descriptions of industrial processes, potential pollutants from each process, appropriate treatment
technologies, and cost estimating procedures.

e The Toxic Release Inventory (TRI) <www.epa.gov/tri/>, which is accessible an EPA’s mainframe
and through a public online service. The TRI contains informatiqn 6 rﬁh n 300 listed toxic
chemicals released by specific facilities, including cher“q@j_iﬁ’entlf t}@Q%a tity of chemicals
re?e;.ise.d tq VanIOLIS envl1ronmenta1 medl%é)ffm@ te {rea{gﬁ@eﬁn waste treatment and
minimization information. & \]\| a on 56@

. FOO wed

If the permit writer r@“@dd@s %fﬂsﬂl 3519 itions in a permit for a municipal discharger to develop or

implement a pretrea‘ﬁ t@@g am or to address discharges other than the wastewater treatment plant

discharge, he or she should obtain the information needed to develop these special conditions. For
example, the permit writer might need information on pretreatment program implementation, combined
sewer overflows (CSOs), sanitary sewer overflows (SSOs), sewage sludge use or disposal, or stormwater
discharges relevant to the facility. Such information is in

e Annual pretreatment reports, pretreatment compliance inspections and audits.
e (SO reports.

e Bypass notifications or SSO reports.

e Stormwater discharge applications or NOIs for a general permit.

4.6.2 Facility Site Visits

Facility site visits are an invaluable way to update information on manufacturing processes; obtain
information about the facility’s operations, equipment or management; and verify application
information. A site visit also acquaints the permit writer with the people who will be operating under the
permit and participating in the permit development process.

Site visits can also allow the permit writer to gain a better understanding of more complex facilities. Site
visits are especially warranted if significant pollution control or treatment improvements will be required,
if there have been frequent problems in complying with the existing permit, if there are known problems
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with spills or leaks or with contaminated surface runoff, or if there are other unique on-site activities that
could affect the characteristics of the discharge from the facility.

The site visit should include a detailed review of production processes to evaluate the types of toxic or
hazardous substances that might be present in raw materials, products, and by-products. The permit writer
should review the water uses, the resulting wastewater streams, and any in-process pollution controls.
This review is needed to assist in selecting toxic and other pollutants to be limited and in evaluating
possible in-process control improvements.

In addition, the site visit should include a review of the performance and operation and maintenance
practices of wastewater treatment facilities. The review is useful in evaluating the adequacy of existing
treatment performance and assessing the feasibility of improvements in performance. The permit writer
should examine effluent monitoring points, sampling methods, and analytical techniques to identify any
needed changes to monitoring requirements and to evaluate the quality of DMR data.

Raw material and product storage and loading areas, sludge storage and disposal areas, hazardous waste
management facilities, including on-site disposal areas, and all process areas should be observed to
determine the need for controls on surface runoff and specific BMPs. Information from other
environmental programs (e.g., CERCLA or RCRA) might be important in this regard.

While on-site, the permit writer should note any housekeeping problems gs%l@%&\for spill prevention
actions, which are not usually detectable from permit applicatio séf allowed, p Xphs of problem
areas should be taken for future use during permit p s I{:‘/}lec% (y',“.%é permit writer should meet
with management to ask questions or clarif{zN'tﬁQGﬁa on @e@&@&} the permit application. If any
inaccuracies in the application \;egddl bce\c.\a&sedf Qe site visit, that is the time for the permit writer to
request corrected 1nf8\1€€do§.}{ ’\55 A Z\)

The time required thaéhddct a site visit will vary according to the complexity of the facility. For facilities
with only a few basic processes, one main waste treatment system, limited in-process controls, few
surface runoff outfalls, and limited on-site management of sludge or hazardous wastes, an adequate site
visit can most likely be completed in one day. Visits to complex, larger plants with several treatment
systems, numerous outfalls, and extensive ancillary activities may require several days.

Time spent on site visits often results in time savings during permit preparation. However, time and travel
resources might not be adequate to allow visits to all facilities to be permitted. In such cases, the permit
writer might be able to obtain much of the desired information from facility compliance inspections and
should try to coordinate the timing of compliance inspections with the timing of permit development.

Aerial photographs may provide much of the needed information on the potential for contamination of
surface runoff and on ancillary activities without a site visit or inspection. In addition, comparing aerial
photographs with site and process diagrams provided with the application can provide the permit writer
with a complete visual description of the facility. Aerial photographs are available from a variety of
sources, including the U.S. Geological Survey Earth Resources Observation and Science Center
<eros.usgs.gov/#/Find_Data>; TerraServer <www.terraserver.com=>; Google Farth <earth. google.com™; and other
private contractors.
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4.7 Confidential Information

In accordance with Part 2, information submitted to EPA pursuant to the NPDES permitting regulations
under Part 122 may be claimed as confidential; however, EPA has determined that the following
information will not be held confidential (§ 122.7):

e Name and address of the applicant.

e Permit applications and information submitted with applications.
e Permits.

e Effluent data.

Information that may be claimed as confidential includes material related to manufacturing processes
unique to the applicant, or information that might adversely affect the competitive position of the
applicant if released to the public. Under such circumstances, the permit writer will be required to treat
the information as confidential in accordance with the requirements in Part 2. Any claims of
confidentiality must be made at the time of submission or the information will not be considered
confidential.

' U.S. Environmental Protection Agency. 1991. Guidance Manual For the Preparation of NPDES Permit Applications For
Stormwater Discharges Associated With Industrial Activity. EPA-505/8-91-002. U.S. Environmental Protection Agency, Office
of Water, Washington DC, <www.epa.gov/npdes/pubs/owm0241.pdf>.

? Bailey, Gary. 2008. Water Quality Program Permit Writer’s Manual. Publlcatl N(ﬁnl)e)% logmﬁungton State

Department of Ecology, Water Quality Program, Olympia, WA. <ww%§€v /Dubs 9ﬂ

3 Hanlon, James A. 2007. Analytical Methods for Mercyr: é&%]v Pollwm rge Elimination System (NPDES)
Permits. U.S. Environmental Protection Ag fﬁNi rﬁ% gement. Memorandum, August 23, 2007.
<www.epa.gov/npdes/pubs/mercurym ical

* U.S. Environmental Proé@(ﬁd’\ge\n WT Qgtability Manual: Vol. I. Treatability Data (EPA-600/8-80-042a) publications
available on NEPIS Website <$eja.§ v/nscep/> as document 600880042A; Vol. II. Industrial Descriptions (EPA-600/8-80-
042b) as document 6008?(\@4 7 Vol. Ill. Technologies (EPA-600/8-80-042¢) as document 600880024C; Vol. IV. Cost
Estimating (EPA-600/8-80-042d) as document 600880042d; Vol. V. Summary (EPA-600/8-80-042¢) as document 600880024E.
U.S. Environmental Protection Agency, Office of Research and Development, Washington, DC.
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CHAPTER 5. Technology-Based Effluent Limitations

One of the major strategies of the Clean Water Act (CWA) in making “reasonable further progress toward
the national goal of eliminating the discharge of all pollutants” is to require effluent limitations based on
the capabilities of the technologies available to control those discharges. Technology-based effluent
limitations (TBELs) aim to prevent pollution by requiring a minimum level of effluent quality that is
attainable using demonstrated technologies for reducing discharges of pollutants or pollution into the
waters of the United States. TBELs are developed independently of the potential impact of a discharge on
the receiving water, which is addressed through water quality standards and water quality-based effluent
limitations (WQBELSs). The NPDES regulations at Title 40 of the Code of Federal Regulations (CFR)
125.3(a) require NPDES permit writers to develop technology-based treatment requirements, consistent
with CWA section 301(b), that represent the minimum level of control that must be imposed in a permit.
The regulation also indicates that permit writers must include in permits additional or more stringent
effluent limitations and conditions, including those necessary to protect water quality. As described in
Chapter 7 of this manual, the permit writer might also need to apply anti-backsliding requirements to
determine the final effluent limitations for the NPDES permit.

This chapter discusses development of TBELSs for publicly owned treatme EPOTWs) and
industrial (non-POTW) dischargers. Chapter 6 discusses develoiglent\pf @‘Xhibit 5-1 illustrates
the relationship between TBELs and WQBELSs in a \NPéxgﬁ\p 1t % g¢h6 ination of final

effluent limitations. el rem
&\N au 4 00 seP
G\\ed \%x |%|5A BK)QY/\eIoplng effluent limitations
o 207

Develop technology-based effluent limitations
(TBELs)
Chapter 5

l

Develop water quality-based effluent
limitations (WQBELSs)
Chapter 6

\J

Determine final effluent limitations that meet
technology and water quality standards and
anti-backsliding requirements
Chapter 7
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5.1 Technology-based Effluent Limitations for POTWs

The largest category of dischargers requiring individual NPDES permits is POTWs. The federal
regulations at § 403.3(q) define a POTW as a treatment works (as defined in CWA section 212) that is
owned by a state or municipality [as defined in CWA section 502(4)]. Under § 403.3(q), that definition
includes “any devices and systems used in the storage, treatment, recycling and reclamation of municipal
sewage or industrial wastes of a liquid nature.” The definition also includes “sewers, pipes, and other
conveyances only if they convey wastewater to a POTW Treatment Plant,” as defined in § 403.3(r).
Under § 403.3(q), the term POTW “also means the municipality as defined in section 502(4) of the Act,
which has jurisdiction over the Indirect Discharges to and the discharges from such a treatment works.”

CWA section 304(d) required the U.S. Environmental Protection Agency (EPA) to publish information
on the degree of effluent reduction attainable through the application of secondary treatment. Under CWA
section 301(b)(1)(B), in general, POTWs in existence on July 1, 1977, were required to meet discharge
limitations based on secondary treatment (or any more stringent limitations established under state law,
including those necessary to meet state water quality standards). On the basis of those statutory
provisions, EPA developed secondary treatment regulations, which are specified in Part 133. Later
amendments to CWA section 304(d) called for EPA to develop alternative standards for certain types of
POTWs. Those standards are referred to as “equivalent to secondary treatment” standards.

5.1.1 Secondary and Equivalent to Secondary Tre%eﬁ?ﬁ ndards

Several regulations implement the statutory requlrements de\XBE‘)p tq@a,rrgs and discharge
limitations based on secondary treatment. EP l{éxp péons in Part 133 establishing
secondary treatment standards, equivalef. t econ r@ﬂe men tstandards and a number of special
considerations applied ond c“megbg—c eé@@‘ﬁ\\ﬂl dition, § 122.44(a)(1) requires that NPDES permits
include applicable te@\ ol efkgbﬁ1m1tatlons and standards, while regulations at § 125.3(a)(1) state
that TBELs for POT\W®m! be based on secondary treatment standards (which includes the “equivalent
to secondary treatment standards”) specified in Part 133.

5.1.1.1  Secondary Treatment Standards

In Part 133, EPA published secondary treatment standards based on an evaluation of performance data for
POTWs practicing a combination of physical and biological treatment to remove biodegradable organics
and suspended solids. The regulation applies to all POTWs and identifies the technology-based
performance standards achievable based on secondary treatment for 5-day biochemical oxygen demand
(BOD:), total suspended solids (TSS), and pH. Exhibit 5-2 summarizes the standards.

Exhibit 5-2 Secondary treatment standards

Parameter 30-day average 7-day average
BODs 30 mg/L (or 25 mg/L CBOD:s) 45 mg/L (or 40 mg/L CBODs)
TSS 30 mg/L 45 mg/L

BODs and TSS removal (concentration) not less than 85% -

pH within the limits of 6.0-9.0*

* unless the POTW demonstrates that: (1) inorganic chemicals are not added to the waste stream as part of the treatment
process; and (2) contributions from industrial sources do not cause the pH of the effluent to be less than 6.0 or greater than 9.0

mg/L = milligrams per liter
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The regulation also includes an alternate set of standards that apply to certain facilities employing waste
stabilization ponds or trickling filters as the principal process. Those standards are called equivalent to
secondary treatment standards.

5.1.1.2  Equivalent to Secondary Treatment

Some biological treatment technologies, such as trickling filters or waste stabilization ponds, are capable
of achieving significant reductions in BODs and TSS but might not consistently achieve the secondary
treatment standards for these parameters. Congress recognized that unless alternate limitations were set
for facilities with trickling filters or waste stabilization ponds, which often are in small communities, such
facilities could be required to construct costly new treatment systems to meet the secondary treatment
standards even though their existing treatment technologies could achieve significant biological treatment.
To prevent requiring upgrades where facilities were achieving their original design performance levels,
Congress included provisions in the 1981 amendments to the Clean Water Act Construction Grants
program (Public Law 97-117, Section 23) that required EPA to make allowances for alternative biological
treatment technologies, such as a trickling filters or waste stabilization ponds. In response to that
requirement, in 1984, EPA promulgated regulations at § 133.105 that include alternative standards that
apply to facilities using “equivalent to secondary treatment.” A facility must meet the criteria in

§ 133.101(g) to qualify for application of those alternative standards.

Equivalent to Secondary Standards

The equivalent to secondary treatment standards, as spemﬁe\{j\n\@@ﬁ 105 [B&% in Exhibit 5-3.

Gl wat \embe(
Exhibit 5-3 Egldv&lém o s §y Peatment standards
Parameter ,:\’(P.d \(\ = a(c\ﬂ\ 0- day average 7-day average
BODs v .20— V9% I'hot to exceed 45 mg/L not to exceed 65 mg/L
\\\O . (or not to exceed 40 mg/L CBODs) | (or not to exceed 60 mg/L CBODs)
TSS not to exceed 45 mg/L not to exceed 65 mg/L
BODs and TSS removal (concentration) | not less than 65% --

pH within the limits of 6.0-9.0*

* unless the POTW demonstrates that: (1) inorganic chemicals are not added to the waste stream as part of the treatment
process; and (2) contributions from industrial sources do not cause the pH of the effluent to be less than 6.0 or greater than 9.0

Criteria to Qualify for Equivalent to Secondary Standards

To be eligible for discharge limitations based on equivalent to secondary standards, a POTW must meet
all three of the following criteria:

Criterion #1—Consistently Exceeds Secondary Treatment Standards: The first criterion that must be
satisfied to qualify for the equivalent to secondary standards is demonstrating that the BODs and TSS
effluent concentrations consistently achievable through proper operation and maintenance of the
treatment works exceed the secondary treatment standards set forth in §§ 133.102(a) and (b). The
regulations at § 133.101(f) define “effluent concentrations consistently achievable through proper
operation and maintenance” as
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e (D(1): For a given pollutant parameter, the 95" percentile value for the 30-day average effluent
quality achieved by a treatment works in a period of at least 2 years, excluding values attributable
to upsets, bypasses, operational errors, or other unusual conditions.

e ()(2): A 7-day average value equal to 1.5 times the value derived under paragraph (f)(1).

Some facilities might meet this criterion only for the BODs limitations or only for the TSS
limitations. EPA believes that it is acceptable for the permit writer to adjust the limitations for only
one parameter (BODs or TSS) if the effluent concentration of only one of the parameters is
demonstrated to consistently exceed the secondary treatment standards.

Criterion #2—Principal Treatment Process: The second criterion that a facility must meet to be
eligible for equivalent to secondary standards is that its principal treatment process must be a trickling
filter or waste stabilization pond (i.e., the largest percentage of BOD and TSS removal is from a
trickling filter or waste stabilization pond system).

Criterion #3—Provides Significant Biological Treatment: The third criterion for applying equivalent
to secondary standards is that the treatment works provides significant biological treatment of
municipal wastewater. The regulations at § 133.101(k) define significant biological treatment as
using an aerobic or anaerobic biological treatment process in a treatment works to consistently
achieve a 30-day average of at least 65 percent removal of BOD:s. 5 P A

A permit writer should consider each facility on a case-by- ce,ee basis t\J) detﬂll?nrﬁ%ether it meets those
three criteria. To apply the criteria, the permit wr NH@ ass Q{q‘@ﬁ;u influent, effluent, and flow
data from the facility to adequately ch r&tsz% % tﬁqgrformance or require the discharger to
provide an appropriate an%y\%x\s ﬁﬁ@e a01 de substantial changes in its operations or treatment
processes during the clifee e perm1t writer, using his or her best professional judgment
(BPJ), may elect to (50r a period that is representative of the discharge at the time the permit is
being drafted. Facﬂltles that do not meet all three criteria do not qualify as equivalent to secondary
treatment facilities. For such facilities, the secondary treatment standards apply. EPA noted in its
December 1985 Draft Guidance for NPDES Permits and Compliance Personnel—Secondary Treatment
Redefinition" that a treatment works operating beyond its design hydraulic or organic loading limit is not
eligible for application of equivalent to secondary standards. If overloading or structural failure is causing
poor performance, the solution to the problem is construction, not effluent limitations adjustment.

5.1.2 Adjustments to Equivalent to Secondary Standards

In addition to providing secondary treatment standards and equivalent to secondary treatment standards,
the federal regulations allow states to make adjustments to the standards and to apply those adjusted
standards on a case-by-case basis.

5.1.2.1  Adjusted TSS Requirements for Waste Stabilization Ponds

In accordance with regulations adopted by EPA in 1977 and revised in 1984, states can adjust the
maximum allowable TSS concentration for waste stabilization ponds upward from those specified in the
equivalent to secondary treatment standards to conform to TSS concentrations achievable with waste
stabilization ponds. The regulation, found at § 133.103(c), defines “SS concentrations achievable with
waste stabilization ponds” as the effluent concentration achieved 90 percent of the time within a state or
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appropriate contiguous geographical area by waste stabilization ponds that are achieving the levels of
effluent quality for BODs specified in § 133.105(a)(1) (45 milligrams per liter [mg/L] as a 30-day
average). To qualify for an adjustment up to as high as the maximum concentration allowed, a facility
must use a waste stabilization pond as its principal process for secondary treatment and its operations and
maintenance data must indicate that it cannot achieve the equivalent to secondary standards. EPA has
published approved alternate TSS requirements in 49 Federal Register (FR) 37005, September 20, 1984.
Exhibit 5-4 is a summary from the FR notice of the adjusted TSS requirements for each state.

Exhibit 5-4 State-specific adjusted TSS requirements*

Alternate TSS Alternate TSS
limitation limitation
(30-day average) (30-day average)
Location (mgl/L) Location (mgl/L)

Alabama 90 Nebraska 80
Alaska 70 North Carolina 90
Arizona 90 North Dakota

Arkansas 90 ¢ North and east of Missouri R. 60
California 95 e South and west of Missouri R. 100
Colorado Nevada 90

e Aerated ponds 75 New Hampshire 45

o All others 105 New Jersey None
Connecticut None New Mexico ~cPhA 90
Delaware None New York g U2~ AnA 70
District of Columbia None Ohio . . \nG- " 4o Y7 65
Florida None | okahemd' T et 90
Georgia 90, \N 2 Oregon P

Guam cO T st of Cascade Mountains 85
Hawaii e 1N Nengd UG T o West of Cascade Mountains 50
Idaho U AT VO Rone Pennsylvania None
llinois NO- “Y 37 Puerto Rico None
Indiana ) 70 Rhode Island 45
lowa South Carolina 90

o Controlled discharge, Case-by-case but South Dakota 120

3 cell not greater than 80

o All others 80 Tennessee 100
Kansas 80 Texas 90
Kentucky None Utah None
Louisiana 90 Vermont 55
Maine 45 Virginia

Maryland 90 e FEast of Blue Ridge Mountains 60
Massachusetts None e West of Blue Ridge Mountains 78

e East slope counties: Loudoun,
Michigan: Fauquielp'), Rappahannock, Madison, Case-by-case
application of 60/78

Cpntrolled seasonal Green, Albemarle, Nelsor), . limits
discharge Amherst, Bedford, Franklin, Patrick.

e Summer 70 Virgin Islands None

o Winter 40 Washington 75
Minnesota 40 West Virginia 80
Mississippi None Wisconsin 80
Missouri 80 Wyoming 100
Montana 100 Trust Territories and N. Marianas None

* (49 FR 37005, September 20, 1984)
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5.1.2.2  Alternative State Requirements (ASRs)

To further address the potential variations in facility performance arising from geographic, climatic, or
seasonal conditions in different states, the revised secondary treatment regulations (adopted in 1984) also
included provisions in § 133.105(d) for ASRs. The ASR provisions give states flexibility to modify the
maximum allowable concentrations of both BODs and TSS for trickling filter facilities and for BOD; for
waste stabilization pond facilities. ASRs are set at levels consistently achievable through proper operation
and maintenance [§ 133.101(f)] by the median facility in a representative sample of facilities within a
state or appropriate continuous geographical area that meet the definition of facilities eligible for
treatment equivalent to secondary treatment. Qualifying facilities are eligible to receive limitations up to
the concentrations specified by the ASRs.

5.1.3 Applying Secondary Treatment Standards, Equivalent to Secondary
Treatment Standards, and Adjusted Standards

Determining whether secondary treatment standards or equivalent to secondary standards apply to a
POTW and determining the specific discharge limitations for the facility based on either set of standards
and any other special considerations that might apply can be a complex process. Permit writers should
remember that compliance with limitations must be measurable and percent removal limitations require
influent monitoring (for more on establishing monitoring conditions, see section 8.1 of this manual). This
section presents a step-by-step procedure to establishing technology-based effl igt'jimitations for

POTWs as shown in Exhibit 5-5. N \)S 20,2/\
(OTE
» . o\ el A3, *
Exhibit 5-5 Steps to establish te@gq@(g%%sg%é’gﬁ} ge limitations for POTWs

Step 1. Determine wheth 5{96)10%‘?y tre%zed s%ﬂdards or equivalent to secondary treatment
ly

standa{géa #fjusted §t&ndg"®ﬂ
Step 2. Calcutate eZgin'f m ions based on secondary treatment standards or
Step 3. Calc “effluent limitations based on equivalent to secondary standards or
Step 4. Calculate effluent limitations based on adjusted standards

Step 5. Apply special considerations for further adjustments

Step 6. Document the application of secondary or equivalent to secondary treatment standards or
adjusted standards and all special considerations in the fact sheet

5.1.3.1 Step 1: Determine Whether Secondary Treatment Standards or Equivalent to
Secondary Treatment Standards or Adjusted Standards Apply

The first step for permit writers to develop TBELSs for municipal dischargers is to determine whether
secondary treatment standards (discussed in section 5.1.1 above), equivalent to secondary standards
(discussed in section 5.1.1.2 above), or some adjustments to the equivalent to secondary standards
(discussed in section 5.1.2 above) apply to the POTW.

An important consideration for permitting authorities is how to treat new POTW discharges that use a
waste stabilization pond or trickling filter, or a combination of the two. New facilities or new discharges
from trickling filters or waste stabilization ponds often are capable of achieving secondary treatment
standards. In the preamble to the secondary treatment regulation (49 FR 37002, September 20, 1984) and
in § 133.105(f)(2), EPA noted that when developing permits for new trickling filter and waste
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stabilization pond facilities, permitting authorities should consider the ultimate design capability of the
treatment process, geographical and climatic conditions, and the performance capabilities of recently
constructed facilities in similar situations.

After determining whether secondary treatment standards or equivalent to secondary treatment standards
apply to a facility or a discharge, the permit writer applies the appropriate standards to develop effluent
limitations. Section 5.1.3.2 below (Step 2) details development of effluent limitations for facilities or
discharges where secondary treatment standards apply; section 5.1.3.3 below (Step 3) details development
of limitations for facilities that qualify for equivalent to secondary standards; and section 5.1.3.4 below
(Step 4) details development of limitations for facilities where adjusted standards apply. It is possible that
a facility with multiple biological treatment processes could have limitations based on a combination of
the standards (see section 5.1.3.5 below [Step 5]); therefore, those sections are presented as separate steps.

5.1.3.2  Step 2: Calculate Effluent Limitations Based on Secondary Treatment Standards

If the facility being permitted is subject to the secondary treatment standards, the permit writer should
complete Step 2. Otherwise, he or she should move to Step 3 in section 5.1.3.3 below.

Applying the secondary treatment standards in NPDES permits is straightforward. Where secondary
treatment standards apply, the permit should include effluent limitations in the permit as presented in
Exhibit 5-6 below, consistent with the secondary treatment standards and the r@‘jeﬁt@ry requirements in

122.45(d)(2). uS
§ (d®) \o‘ﬂ,\“c'\]‘r \3,20'2'\
N o

Exhibit 5-6 Effluent Iimitations\f\fgﬁ@& r ary treatment standards
Parameter A FOOd & he«q@é: anthly limitation Average weekly limitation
BODs ~1e0 " e e A @130 mg/L (or 25 mg/L CBODs) 45 mg/L (or 40 mg/L CBODs)
TSS . 20-1'" 30 mg/L 45 mg/L
BODs and TSS remooa\(cbncentration) not less than 85% N/A

Within the range of 6.0-9.0 standard units at all times (or expressed

P as instantaneous minimum and maximum limitations)*

* unless the POTW demonstrates that: (1) inorganic chemicals are not added to the waste stream as part of the treatment
process; and (2) contributions from industrial sources do not cause the pH of the effluent to be less than 6.0 or greater than 9.0

Certain provisions in the EPA regulations warrant some clarification.

First, the secondary treatment standards are stated as 30-day and 7-day averages, whereas § 122.45(d)(2)
requires that effluent limitations for POTWs be expressed, unless impracticable, as average monthly and
average weekly limitations. The NPDES regulations in § 122.2 define average monthly and average
weekly limitations on a calendar period basis. Therefore, EPA recommends that permit writers apply the
30-day and 7-day average secondary treatment standards directly as average monthly (calendar month)
and average weekly (calendar week) discharge limitations.

Second, § 122.45(f)(1) requires that all permit limitations, standards, or prohibitions be expressed in
terms of mass except in any of the following cases:

e For pH, temperature, radiation or other pollutants that cannot appropriately be expressed by mass
limitations.
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e When applicable standards and limitations are expressed in terms of other units of measure.

e Ifin establishing permit limitations on a case-by-case basis under § 125.3, limitations expressed
in terms of mass are infeasible because the mass of the pollutant discharged cannot be related to a
measure of operation, and permit conditions ensure that dilution will not be used as a substitute
for treatment.

The first condition applies to pH requirements established by secondary treatment standards. In addition,
because the 30-day and 7-day average requirements for BODs and TSS, including percent removal, are
expressed in terms of concentration, the second condition applies to the standards. Thus, mass-based
discharge limitations are not specifically required to implement secondary treatment standards; however,
permit writers can choose to include mass-based limitations in a permit. In general, regulations at

§ 122.45(b)(1) require using the design flow rate of the POTW to calculate limitations. To calculate a
mass-based limitation for a POTW (in pounds per day [lbs/day]) a permit writer would use the equation
and follow the example calculations in Exhibit 5-7.

Exhibit 5-7 POTW mass based limitation calculation equation and example calculations

POTW design flow Concentration-based limitation Conversion factor
in million gallons per day X in milligrams per liter X 8.34 with units of

(mgd) (mg/L) (Ibs)(L) / (mg)(millions of gallons)
A POTW with a design flow of 2.0 mgd would have mass-based limitations calcul tsd%%}econdary treatment
standards as follows: N . 0’2'\

\nGC- ) 2
s N

Mass-based limitation* = POTW design Qé\elxpd ntra{'@vﬂb@% limitation x Conversion factor

Wt (ee?

BOD d &N
, FQS) g m&%x 8.34 (Ibs)(L) / (mg)(millions of gallons)

Average monthly . ea \q) = 500 Ibs/day
Average weekly (‘,\\ = 0 ,{ »\236%9 x 45 mg/L x 8.34 (Ibs)(L) / (mg)(millions of gallons) = 750 lbs/day
TSS WNO- L

Average monthly = 2.0 mgd x 30mg/L x 8.34 (Ibs)(L) / (mg)(millions of gallons) = 500 Ibs/day
Average weekly = 2.0 mgd x 45mg/L x 8.34 (Ibs)(L) / (mg)(millions of gallons) = 750 Ibs/day

* calculated to 2 significant figures

5.1.3.3  Step 3: Calculate Effluent Limitations Based on Equivalent to Secondary
Standards

If a facility being permitted is subject to the equivalent to secondary standards without any further
adjustments by the state (e.g., ASRs), the permit writer should complete Step 3. Otherwise, he or she
should move to Step 4 in section 5.1.3.4 below.

For facilities that qualify for equivalent to secondary standards, effluent limitations must meet the
requirements specified in § 133.105 and summarized above in Exhibit 5-3 (not accounting for any further
approved adjustments). It is important to note that the equivalent to secondary standards specify the
maximum allowable discharge concentration of BODs and TSS and a minimum percent removal
requirement for qualified facilities. The regulations at § 133.105(f) require a permitting authority to
include more stringent limitations when it determines that the 30-day average and 7-day average BODs
and TSS concentrations are achievable through proper operation and maintenance of the treatment works
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(based on an analysis of the past performance for an existing facility or considering the design capability
of the treatment process and geographical and climatic conditions for a new facility) would enable the
treatment works to achieve more stringent limitations than the least stringent effluent quality allowed by
the equivalent to secondary standards. As noted above, the regulations at § 133.101(f) define, “effluent
concentrations consistently achievable through proper operation and maintenance” as the 95th percentile
value for the 30-day average effluent quality achieved by a treatment works in a period of at least 2 years,
excluding values attributable to upsets, bypasses, operational errors, or other unusual conditions. The
7-day average value is set equal to 1.5 times the 30-day average value.

If an existing facility does not have sufficient data to establish past performance, the permit writer could
include the limitations from the previous permit in the new permit and require monitoring to generate the
necessary data. In addition, the permit writer could choose to include a provision allowing the permitting
authority to reopen and, if necessary, modify the permit after reviewing the additional data collected by
the discharger.

As with limitations based on secondary treatment standards (shown in Exhibit 5-6 above), limitations
based on equivalent to secondary standards are expressed as average monthly (calendar month) and
average weekly (calendar week) limitations. Mass-based limitations can be calculated using the
procedures outlined above.

5.1.3.4  Step 4: Calculate Effluent Limitations Based on Adju%@ @grﬁi%ds

If a facility being permitted is subject to the adjusted stanQe)(ﬁﬁ h@gésyrlb(ed\fﬁa S&%tol(')%l 5.1.2 above, the
permit writer should complete Step 4. Otherwi Y §h @Y‘ﬁ\ggto section 5.1.3.5 below (Step 5).
g ANBEC > R P
As discussed in sections Sdl Q\IE%CX %%@N\’g, %e federal regulations at § 133.103(c) allow states to
adjust the maximum @ﬁ&va@g’pﬁaéée concentration of TSS for waste stabilization ponds upward from
what would otherwisd Be réquired by the equivalent to secondary standards, and the regulations at
§ 133.105(d) give states flexibility to adopt ASRs that modify equivalent to secondary requirements for
both BODs and TSS for trickling filter facilities and BODs requirements for waste stabilization pond
facilities. Where one or more of the adjusted standards apply, average monthly limitation(s) generally

should be set at the lower of the following:

e The 30-day average concentration of the pollutant that could be achievable through proper
operation and maintenance of the treatment works.

e The maximum concentration of the pollutant that would be allowed under the adjusted standard.

Permit writers should note, however, that if the state has developed an adjusted TSS standard for waste
stabilization ponds consistent with § 133.103(c), the regulations would allow uniform application of that
standard to POTWs where waste stabilization ponds are the principal process used for secondary
treatment and operation and maintenance data indicate that the equivalent to secondary treatment
standards for TSS cannot be achieved.

The average weekly limitation can be set equal to 1.5 times the average monthly limitation and mass-
based limitations may be calculated using the procedures outlined above.
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5.1.3.5  Step 5: Apply Special Considerations for Further Adjustments

Part 133 allows a permit writer to make further adjustments when calculating effluent limitations derived
from secondary treatment standards or equivalent to secondary standards based on several special
considerations. The permit writer should determine whether any of the special considerations outlined in
this section apply and, as appropriate, make any further adjustments to the concentration limitations or
percent removal requirements. The calculated limitations, after making such adjustments, are the final
technology-based effluent limitations for the POTW.

Substitution of CBODs for BODs

Wastewater contains carbonaceous oxygen demanding substances and nitrogenous oxygen demanding
substances. A CBODjs test measures the 5-day carbonaceous biochemical oxygen demand while the BODs
test measures the both carbonaceous biochemical oxygen demand and nitrogenous biochemical oxygen
demand. During nitrification, nitrifying bacteria use a large amount of oxygen to consume nitrogenous
oxygen demanding substances (unoxidized nitrogen and ammonia-nitrogen) and convert these to oxidized
nitrate. For wastewaters with significant nitrogen content, basing permit limitations on CBODs instead of
BOD:;s eliminates the impact of nitrification on discharge limitations and compliance determinations. EPA
recognizes that the CBODs test can provide accurate information on treatment plant performance in many
cases and, in Part 133, allows permit writers to use CBODs limitations in place of BODs limitations to
minimize false indications of poor facility performance as a result of nltrogenougﬁlgen demand.

EPA has established CBODjs standards for cases where secondaw\@eéﬁmen;\%a@@%%r equivalent to
secondary treatment standards are applied: \N AY ‘08(

e Secondary Treatment: Th @ﬂ\lseconda(yﬂrétment performance standards specified by the
regulations ar o‘ﬂb s A a((j,‘(\\

- 25 mg/LQl i(gd age
- 40 mg/INy®a T-day average.

e The EPA-approved test procedures in Part 136 include a CBOD:s (nitrogen inhibited) test
procedure. Subject to any state-specific requirements, a permit writer can specify these CBOD;

limitations along with CBODs monitoring requirements in any POTW permit requiring
performance based on secondary treatment standards [§ 133.102(a)(4)].

e Equivalent to Secondary Treatment: The CBOD;s equivalent to secondary treatment
performance standards specified by the regulations are as follows:
- No greater than 40 mg/L as a 30-day average.
- No greater than 60 mg/L as a 7-day average.

e  Where data are available to establish CBODs limitations, and subject to any state-specific
requirements, a permit writer may substitute CBODs for BODs and specify CBODs limitations
and monitoring requirements when applying equivalent to secondary standards.

Substitution of COD or TOC for BODs5

Chemical oxygen demand (COD) and total organic carbon (TOC) laboratory tests can provide an accurate
measure of the organic content of wastewater in a shorter time frame than a BOD: test (i.e., several hours
versus five days). The regulations at § 133.104(b) allow a permit writer to set limitations for COD or
TOC instead of BODs if a long-term BODs:COD or BODs:TOC correlation has been demonstrated.
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Adjustments for Industrial Contributions

Under § 133.103(b), treatment works receiving wastes from industrial categories with effluent limitations
guidelines and standards (effluent guidelines) requirements or new source performance standards for
BODs or TSS, which are less stringent than the secondary treatment standards or, if applicable, the
equivalent to secondary treatment standards in Part 133, can qualify to have their 30-day BOD;s or TSS
limitations adjusted upward provided that the following are true:

e The adjusted 30-day limitations are not greater than the limitations in effluent guidelines or new
source performance standards, as applicable, for the industrial category.

e The flow or loading of BODs or TSS introduced by the industrial category exceeds 10 percent of
the design flow or loading to the POTW.

When making this adjustment, the Part 133 values for BODs and TSS should be adjusted proportionately.
Accordingly, a permit writer should make the adjustment using a flow-weighted or loading-weighted
average of the two concentration limitations (i.e., the limitations developed from effluent guidelines for
the industrial facility and the secondary or equivalent to secondary limitations).

Adjustments to Percent Removal Requirements

The 85 percent removal requirement (for a 30-day average) in secondary treatment standards was
originally established to achieve two basic objectives: S EP

e To encourage municipalities to remove high qual}‘é ] bﬂﬁlﬁ\{ra‘%lor‘lfnglg%)w (I/T) from their
sanitary sewer systems.

e To prevent 1ntent10na1 &‘mﬂ(&{} ater.
el \(\ A 2YC
In facilities with dllu?é n @IS not attributable to high quantities of I/I or intentional dilution, the
percent removal req&\@n’lent could result in forcing advanced treatment rather than the intended
secondary treatment. Advanced treatment generally refers to treatment processes following secondary
treatment (e.g., filtration, chemical addition, or two-stage biological treatment). Advanced treatment can
achieve significantly greater pollutant removals than secondary treatment processes but at a higher cost.

The regulations at §§ 133.103(a), (d) and (e) provide that, under certain circumstances, permit writers
may set less stringent limitations for BODs and TSS percent removal. The specific circumstances and the
potential adjustments to the percent removal requirement are as follows:

e Treatment works that receive less concentrated wastes from combined sewer systems are
eligible to have less stringent monthly percent removal limitations during wet-weather events
[§ 133.103 (a)] and, under certain conditions, less stringent percent removal requirements or a
mass loading limitation instead of a percent removal requirement during dry weather [§ 133.103
(e)]. The permit writer must determine on a case-by-case basis whether any attainable percentage
removal level can be defined during wet weather and, if so, what the level should be. To qualify
for a less stringent percent removal requirement or substitution of a mass limitation during dry
weather, the discharger must satisfactorily demonstrate the following:

1. The facility is consistently meeting, or will consistently meet, its permit effluent
concentration limitations, but cannot meet its percent removal limitations because of less
concentrated influent. A permitting authority should consider establishing criteria for

Chapter 5: Technology-Based Effluent Limitations 5-11



(1U/7 01 oU1)

Case: 20-71554, 09/16/2021, ID: 12230094, DktEntry: 41-2, Page 82 of 272

September 2010 NPDES Permit Writers’ Manual

5-12

documenting what constitutes consistently meeting concentration limitations and what
constitutes being unable to meet percent removal limitations because of less concentrated
influent.

To meet the percent removal requirements, the facility would have to achieve significantly
more stringent effluent concentrations than would otherwise be required by the concentration-
based standards. Each permitting authority also should consider establishing criteria for
demonstrating that this condition is met (e.g., because of dilute influent, X percent of the time
a discharger would be forced to meet concentration requirements that are X percent more
stringent than the concentration limitations otherwise applicable to satisfy the percent
removal requirements).

The less concentrated influent wastewater does not result from either excessive infiltration or
clear water industrial discharges during dry weather periods. The determination of whether
the less concentrated wastewater results from excessive infiltration is discussed in regulations
at § 35.2005(b)(28). This regulation defines nonexcessive infiltration as the quantity of flow
that is less than 120 gallons per capita per day (domestic base flow and infiltration) or the
quantity of infiltration that cannot be economically and effectively eliminated from a sewer
system as determined in a cost-effectiveness analysis. The regulations at § 133.103(e) include
the additional criterion that either 40 gallons per capita per day or 1,500 gallons per inch
diameter per mile of sewer may be used as the threshold value %: Portion of dry-weather
base flow attributed to infiltration. If the less concentr%tedji_n t ter is the result of
clear water industrial discharges, then thﬁﬁ%‘mm\@oﬂ%@psﬁ&m tol such discharges

pursuant to Part 403. \N a\e( Sep\em

& 0
Treatment wprkat“qtﬁ@gge 1 Wﬁb@%rated wastes from separate sewer systems can
qualify to ha@@iﬁr@g@%rcent removal requirement or receive a mass loading limitation
T

instead of tk‘emy

removal requirement provided the treatment plant demonstrates all of the

following [§ 133.103(d)]:

L.

The facility is consistently meeting or will consistently meet its permit effluent concentration
limitations but cannot meet its percent removal limitations because of less concentrated
influent wastewater. For additional detail on this criterion, see discussion above for combined
sewers during dry weather.

To meet the percent removal requirements, the facility would have to achieve significantly
more stringent limitations than would otherwise be required by the concentration-based
standards. For additional detail on this criterion, see the discussion above for combined
sewers during dry weather.

The less concentrated influent wastewater does not result from excessive infiltration and
inflow (I/). The regulation indicates that the determination of whether the less concentrated
wastewater is the result of excessive I/l will use the definition of excessive I/1 at

§ 35.2005(b)(16), plus the additional criterion that flow is nonexcessive if the total flow to the
POTW (i.e., wastewater plus inflow plus infiltration) is less than 275 gallons per capita per
day. The regulation at § 35.2005(b)(16) defines excessive I/I as the quantities of I/I that can
be economically eliminated from a sewer system as determined in a cost-effectiveness
analysis that compares the costs for correcting the I/I conditions to the total costs for
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transportation and treatment of the I/I. This regulation also refers to definitions of
nonexcessive I/l in §§ 35.2005(b)(28) and 35.2005(b)(29).

Secondary Treatment Variance for Ocean Discharge—CWA Section 301(h) Variance

CWA section 301(h) provides for variances from secondary treatment standards for POTWs that
discharge into ocean waters if the modified requirements do not interfere with attainment or maintenance
of water quality. Permit writers should note that the deadline to apply for a CWA section 301(h) variance
(December 29, 1982) has passed, thus no new facilities may apply for this variance.

Eligible POTW applicants meeting the set of environmentally stringent criteria in CWA section 301(h)
receive a modified NPDES permit waiving the secondary treatment requirements for the conventional
pollutants of BODs, TSS, and pH. EPA issued regulations, developed the Amended Section 301(h)
Technical Support Document®, and prepared a website titled Amendments to Regulations Issued, the
Clean Water Act Section 301 (h) Program <www.epa.gov/owow/oceans/discharges/301h.html>. EPA has
promulgated specific regulations pertaining to CWA section 301(h) that are provided in Part 125,
Subpart G.

All CWA section 301(h) variance modified permits must contain the following specific permit conditions:
e Effluent limitations and mass loadings that will assure compliance with Palﬁ\l25, Subpart G.

e Requirements for pretreatment program development, a nonir{?u&tj% g‘gﬁszzqntrol program, and

control of combined sewer overflows. \nG s
AN e "3
e Monitoring program requiremergi Wg’fﬁfu e biogg(ﬁ&%, water quality, and effluent
monitoring. " Ood W ed on

. \N cn
e Reporting re@‘-ﬁ%@t‘? fb@%hﬁe the results of the monitoring programs.
0.

No new or substantimy increased discharges from the point source of the affected pollutant can be
released above that volume of discharge specified in the permit.

5.1.3.6  Step 6: Document the Application of Secondary or Equivalent to Secondary
Treatment Standards and all Adjustments and Considerations in the Fact Sheet

Permit writers need to document their application of secondary or equivalent to secondary treatment
standards in the NPDES permit fact sheet for municipal facilities. The permit writer should clearly
identify the data and information used to determine whether secondary treatment standards or equivalent
to secondary treatment standards or adjusted standards apply and how that information was used to derive
effluent limitations for the permit. The permit writer should also note all adjustments and special
considerations in the fact sheet. The information in the fact sheet should provide the NPDES permit
applicant and the public a transparent, reproducible, and defensible description of how the NPDES permit
properly incorporates secondary treatment standards.

5.2 Technology-Based Effluent Limitations for Industrial
(Non-POTW) Dischargers

EPA is required to promulgate technology-based limitations and standards that reflect pollutant reductions
that can be achieved by categories, or subcategories, of industrial point sources using specific
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technologies (including process changes) that EPA identifies as meeting the statutorily prescribed level of
control under the authority of CWA sections 301, 304, 306, 307, 308, 402, and 501 (33 United States
Code [U.S.C.] 1311, 1314, 1316, 1318, 1342, and 1361). Those national industrial wastewater controls
are called effluent limitations guidelines and standards (effluent guidelines). Unlike other CWA tools,
such as water quality standards, effluent guidelines are national in scope and establish performance
standards for all facilities within an industrial category or subcategory.

For point sources that introduce pollutants directly into the waters of the United States (direct
dischargers), the effluent guidelines promulgated by EPA are implemented through NPDES permits as
authorized in CWA sections 301(a), 301(b), and 402. For sources that discharge to POTWs (indirect
dischargers), EPA promulgates pretreatment standards that apply directly to those sources and are
enforced by POTWs and state and federal authorities as authorized in CWA sections 307(b) and (c).

When developing TBELSs for industrial (non-POTW) facilities, the permit writer must consider all
applicable technology standards and requirements for all pollutants discharged. Without applicable
effluent guidelines for the discharge or pollutant, permit writers must identify any needed TBELs on a
case-by-case basis, in accordance with the statutory factors specified in CWA sections 301(b)(2) and
304(b). The site-specific TBELs reflect the BPJ of the permit writer, taking into account the same
statutory factors EPA would use in promulgating a national effluent guideline regulation, but they are
applied to the circumstances relating to the applicant. The permit writer also should, identify whether state
laws or regulations govern TBELs and might require more stringent perft IE? an%jards than those
required by federal regulations. In some cases, a single permit oaq(d h\ivgq‘g L@Ql on effluent
guidelines, BPJ, and state law, as well as WQBELS a&er&*\ga’gf standards.

\Watet! gep©
Sections 5.2.1 and 5.2.2 below @@Q %" @dopq fluent guidelines and development of TBELs in
NPDES permits us1n§\ﬂ®(éfﬁ1\w tg@d@lﬂl‘e% Section 5.2.3 below discusses the development of TBELs
in the absence of effﬁ%lt @ﬁ}fe ines (i.e., case-by-case limitations developed using BPJ).

5.2.1 Effluent Guidelines

Congress saw the creation of a single national pollution control requirement for each industrial category,
based on the best technology the industry could afford, as a way to reduce the potential creation of
pollution havens and to attain a high-level water quality in the nation’s waters. Consequently, EPA’s goal
in establishing effluent guidelines is to ensure that industrial facilities with similar characteristics will
meet similar effluent limitations representing the best pollution control technologies or pollution
prevention practices regardless of their location or the nature of the receiving water into which the
discharge is made. In establishing the effluent guidelines, EPA must consider the industry-wide economic
achievability of implementing the technology and the incremental costs in relation to the pollutant-
reduction benefits.

Effluent guidelines can include numeric and narrative limitations, including best management practices
(BMPs), to control the discharge of pollutants from categories of point sources. The limitations are based
on data characterizing the performance of technologies available and, in some cases, from modifying
process equipment or the use of raw materials. Although the regulations do not require the use of any
particular treatment technology, they do require facilities to achieve effluent limitations that reflect the
proper operation of the model technologies selected as the basis for the effluent guidelines and from
which the performance data were obtained to generate the limitations. Therefore, each facility has the
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discretion to select any technology design and process changes necessary to meet the performance-based
discharge limitations and standards specified by the effluent guidelines.

As of the date of this manual’s publication, EPA has issued effluent guidelines for 56 industrial
categories, which apply to between 35,000 and 45,000 facilities that discharge directly to waters of the
United States and another 12,000 facilities that discharge into POTWs. The regulations prevent the
discharge of more than 1.2 billion pounds of toxic (priority) and nonconventional pollutants each year.
EPA’s Effluent Guidelines Program Website <www.epa.gov/guide/ provides information on existing
effluent guidelines, current effluent guidelines rulemaking, and the effluent guidelines planning process.

5.2.1.1  Statutory Foundation for Effluent Guidelines

The CWA directs EPA to promulgate effluent guidelines reflecting pollutant reductions that can be
achieved by existing facilities in categories or subcategories of industrial point sources using specific
control technologies. In addition, EPA is required to develop effluent guidelines for new sources. Those
levels of control are summarized below and in Exhibit 5-8.

Exhibit 5-8 Summary of CWA technology levels of control

Type of sites regulated BPT BCT BAT NSPS PSES PSNS
Existing Direct Dischargers X X X LAl
New Direct Dischargers \ )6 t’—"’:n A

. R R N |
Existing Indirect Dischargers L\ \(\G A7, 'ZU%
New Indirect Dischargers NNV, el X

a\o\ AN~

Pollutants regulated, FOY- _CBRISY BCT BAT NSPS PSES PSNS
Conventiona(ﬁtﬁhﬁp\tsﬂ A 554 g x X X
Nonconventional Pdildtants X X X X X
Toxic (Priority) Pollutants X X X X X

Best Practicable Control Technology Currently Available (BPT)

BPT is the first level of technology-based effluent controls for direct dischargers and it applies to all types
of pollutants (conventional, nonconventional, and toxic). The Federal Water Pollution Control Act
(FWPCA) amendments of 1972 require that when EPA establishes BPT standards, it must consider the
industry-wide cost of implementing the technology in relation to the pollutant-reduction benefits. EPA
also must consider the age of the equipment and facilities, the processes employed, process changes,
engineering aspects of the control technologies, non-water quality environmental impacts (including
energy requirements), and such other factors as the EPA Administrator deems appropriate [CWA section
304(b)(1)(B)]. Traditionally, EPA establishes BPT effluent limitations on the basis of the average of the
best performance of well-operated facilities in each industrial category or subcategory. Where existing
performance is uniformly inadequate, BPT may reflect higher levels of control than currently in place in
an industrial category if the Agency determines that the technology can be practically applied. See CWA
sections 301(b)(1)(A) and 304(b)(1)(B).
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Best Conventional Pollutant Control Technology (BCT)

The 1977 CWA requires EPA to identify effluent reduction levels for conventional pollutants associated
with BCT for direct discharges from existing industrial point sources. As with BPT, when establishing
BCT the Agency considers the age of the equipment and facilities, the processes employed, process
changes, engineering aspects of the control technologies, non-water quality environmental impacts
(including energy requirements), and such other factors as the EPA Administrator deems appropriate
[CWA section 304(b)(4)(B)]. In addition, EPA also considers a two-part cost reasonableness test, as
required by CWA section 304(b)(4)(B), which includes (1) consideration of the reasonableness of the
relationship between the costs of attaining a reduction in effluent and the effluent reduction benefits
derived and (2) a comparison of the cost and level of reduction of such pollutants from the discharge from
POTWs to the cost and level of reduction of such pollutants from a class or category of industrial sources.
EPA explained its methodology for developing BCT limitations in detail in 51 FR 24974, July 9, 1986
<www.epa.gov/npdes/pubs/fr_bct_1986.pdf>. See CWA sections 301(b)(2)(E) and 304(b)(4).

Best Available Technology Economically Achievable (BAT)

For the direct discharge of toxic and non-conventional pollutants, EPA promulgates effluent guidelines
based on BAT. The FWPCA amendments of 1972 require EPA to consider the cost of achieving effluent
reductions when defining BAT; however, they do not specifically require EPA to balance the cost of
implementation against the pollution reduction benefit. The technology selected ?-P@AT must be
economically achievable [CWA section 301(b)(2)(A)]. EPA generally de@@s the basis of the
performance associated with the best control and treatment Reat@pﬁs t at f: O'gltlasq an industrial
category are capable of achieving. Like BPT an{l térﬁm rnust consider in assessing BAT
include the age of equipment and géljat@\ﬁlf ed, t ICJ‘)&PS employed, process changes, non-water
quality environmental imp ('\Rs‘ n 1rements and other such factors as the EPA
Administrator deem@ﬁr a—t:\[ﬁ% Section 304(b)(2)(B)] The Agency retains considerable
discretion in ass1gn1 g t accorded to these factors. BAT limitations may be based on effluent
reductions attalnable through changes in a facility’s processes and operations. Where existing

performance is uniformly inadequate, BAT may reflect a higher level of performance than is currently
being achieved within a subcategory on the basis of technology transferred from a different subcategory
or category. BAT may be based on process changes or internal controls, even when those technologies are
not common industry practice. See CWA sections 301(b)(2)(A), (C), (D) and (F) and 304(b)(2).

New Source Performance Standards (NSPS)

NSPS reflect effluent reductions that are achievable by direct dischargers based on the best available
demonstrated control technology. New sources have the opportunity to install the best and most efficient
production processes and wastewater treatment technologies at the time of construction. As a result,
NSPS should represent the most stringent controls attainable through the application of the best available
demonstrated control technology for all pollutants (i.e., conventional, nonconventional, and toxic
pollutants). In establishing NSPS, EPA is directed to take into consideration the cost of achieving the
effluent reduction and any non-water quality environmental impacts and energy requirements. See CWA
section 306.
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Pretreatment Standards for Existing Sources (PSES)

PSES are designed to prevent the discharge of pollutants that pass through, interfere with, or are
otherwise incompatible with the operation of POTWs, including incompatibility with the POTW’s chosen
biosolids (sewage sludge) disposal methods. The categorical pretreatment standards for existing indirect
dischargers are technology-based and are analogous to BAT. The general pretreatment regulations, which
set forth the framework for the implementation of national pretreatment standards, are at Part 403. See
CWA section 307(b).

Pretreatment Standards for New Sources (PSNS)

Like PSES, PSNS are designed to prevent the discharges of pollutants that pass through, interfere with, or
are otherwise incompatible with the operation of POTWs. PSNS are to be issued at the same time as
NSPS. New indirect dischargers have the opportunity to incorporate into their facilities the best available
demonstrated technologies at the time of construction. The Agency considers the same factors in
promulgating PSNS as it considers in promulgating NSPS. See CWA section 307(c).

EPA typically does not establish pretreatment standards for conventional pollutants (e.g., BODs, TSS, oil
and grease) because POTWs are designed to treat such pollutants, but EPA has exercised its authority to
establish categorical pretreatment standards for conventional pollutants as surrogates for toxic or
nonconventional pollutants or to prevent interference. For example, EPA established categorical
pretreatment standards for new and existing sources with a one-day maximgin enfration of 100 mg/L
oil and grease in the Petroleum Refining Point Source Categ‘;\ry\m@;’aﬁ 41 se@&iz he necessity to
minimize [the] possibility of slug loadings \]OG (gl al%d\gja epl{%%\jﬁfged to POTWs.”?

The final statutory deadhne for ‘ngﬁ)ﬁ)g qt@én%ntsswas July 1, 1977, and the final statutory
deadline for meetmgé‘ f Erﬂhtﬂg%ents was March 31, 1989. When applying applicable
effluent guidelines, 1@Gn rs should note that they do not have the authority to extend the statutory
deadlines in an NPDES permit; thus, all applicable technology-based requirements (i.e., effluent
guidelines and case-by-case limitations based on BPJ) must be applied in NPDES permits without the
benefit of a compliance schedule. In addition, though NSPS do not have specific dates as compliance
deadlines, they are effective on the date the new source begins discharging. The facility must demonstrate
compliance with NSPS within 90 days of discharge [see § 122.29(d)]. For more information on
determining whether a discharge is subject to NSPS, see Appendix D of this manual. For additional
information on the statutory and regulatory history of the NPDES program, see section 1.2 of this manual.

5.2.1.2 EPA’s Development of Effluent Guidelines

EPA establishes national effluent guidelines for a specific industrial sector by regulation after considering
an in-depth engineering and economic analysis of the industrial sector. EPA’s Industrial Regulations
Website <www.epa.gov/guide/industry.html> provides development documents for some specific industry
categories (e.g., Iron and Steel Manufacturing and Metal Products and Machinery). Those documents
contain additional information on how EPA develops effluent guidelines.

For each industrial sector, EPA assesses the performance and availability of the best pollution control
technologies and pollution prevention practices that are available for an industrial category or
subcategory. The effluent guidelines are promulgated for various industrial categories in 40 CFR, Chapter
I, Subchapter N - Effluent Guidelines and Standards - Parts 400-471 <www.epa.gov/lawsregs/search/40cfr.html>.

Chapter 5: Technology-Based Effluent Limitations 5-17



(110 01T OU1)
Case: 20-71554, 09/16/2021, 1D: 12230094, DktEntry: 41-2, Page 88 of 272

September 2010 NPDES Permit Writers’ Manual

In promulgating effluent guidelines, EPA may divide an industrial point source category into groupings of
subcategories to provide a method for addressing variations between products, raw materials, processes,
and other factors that result in distinctly different characteristics. Regulation of an industrial category
using subcategories allows each subcategory to have a uniform set of requirements that take into account
technological achievability and economic impacts unique to that subcategory. Grouping similar facilities
into subcategories increases the likelihood that the regulations are practicable and diminishes the need to
address variations between facilities within a category through a variance process. For more on variances,
see section 5.2.2.7 below. EPA considers a number of different subcategorization factors during an
effluent guidelines rulemaking, including the following:

e Manufacturing products and processes.
e Raw materials.

e Wastewater characteristics.

e Facility size.

e  Geographical location.

e Age of facility and equipment.

o  Wastewater treatability.

For each possible treatment technology option for an industry, EPA conducts an analysis of industry-wide
incremental compliance costs, pollutant loadings and removals, and related non-water quality effects. The
Agency also performs an economic analysis to assess the financial impact o t@@ﬁustry of
implementing each option. That entire process involves data collectioq, ‘g‘(#ous feview, engineering
analysis, and public comment. EPA selects a techno t&km;v S the agbbe nology for pollutant
removal for each required level of control ]é%é\ PSES and PSNS). Limitations
and other requirements in the e 1nes et [evel of control are based on application of the

model technology to thgé@td@)% %élbpc’af of facilities.

Effluent guidelines mo‘:z 9ways established for every pollutant present in a point source discharge. In
many instances, EPA promulgates effluent guidelines for an indicator pollutant. Industrial facilities that
comply with the effluent guidelines for the indicator pollutant will also control other pollutants (e.g.,
pollutants with a similar chemical structure). For example, EPA may choose to regulate only one of
several metals present in the effluent from an industrial category, and compliance with the effluent
guidelines will ensure that similar metals present in the discharge are adequately controlled. Additionally,
for each industry sector EPA typically considers whether a pollutant is present in the process wastewater
at treatable concentrations and whether the model technology for effluent guidelines effectively treats the
pollutant. For example, see Figure 6-1 Pollutant of Concern Methodology
<www.epa.gov/guide/cwt/final/develop/ch6.pdf> on page 6-4 of the Centralized Waste Treatment category

Technical Development Document.

The CWA requires EPA to annually review existing effluent guidelines for both direct and indirect
dischargers. CWA section 304(m) also requires EPA to publish an effluent guidelines program plan every
2 years. As part of the development of the biennial plan, the public is provided an opportunity to comment
on a preliminary plan before it is finalized. The preliminary plan is published in odd-numbered years, and
the final plan is published in even-numbered years. EPA encourages permit writers to participate in the
effluent guidelines planning process and comment on the preliminary effluent guidelines program plans
presented on the Effluent Guidelines Biennial Plan Website <www.epa.gov/guide/304m/index.html>,
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5.2.1.3 Types of Limitations in Effluent Guidelines

Although the requirements in effluent guidelines generally are numeric limitations on the mass or
concentration of a pollutant that can be discharged directly into waters of the United States, CWA section
502(11) defines effluent limitation broadly. This section describes several types of possible expressions
for the limitations found in effluent guidelines. The permit writer should note that the limitations in
effluent guidelines might need to be translated into an appropriate form to be included as effluent
limitations in an NPDES permit. That process is discussed further in section 5.2.2 below.

Mass- or Concentration-based Numeric Limitations

Limitations in effluent guidelines generally are expressed as numeric values, which are upper bounds of
the amount of pollutant that may be discharged. For most pollutants, these limitations are mass-based or
concentration-based values. They are, in effect, measures of how well the production, wastewater
treatment, and pollution prevention processes must be operated. In the course of developing effluent
guidelines regulations, EPA uses data on a number of different pollutants from facilities with the selected
model technologies to determine the appropriate numeric limitations. The limitations generally consist of
upper bounds (maximum values) established for both the daily discharge and for the average monthly
discharge.

In developing numeric limitations in effluent guidelines, EPA first determines an ayerage performance
level (the long-term average) that a facility with well-designed and operg(g t JS\ hnologies
reflecting the appropriate level of control is capable of achlevmg(\?f:haﬁJ l'ong\ rr@@?r%ge is calculated
from data taken from facilities using the model tech ¢d’as a basis for the
limitations. EPA expects that all fac111 al&o theﬁ@@ﬁ}sns will design and operate their treatment
systems to achieve the long-t r? ge é)level consistently because facilities with well-
designed and operat@\iﬁé lg 1@ have demonstrated that it can be done. The technical
development docunﬂbfoﬂ@eﬂg ftluent guidelines usually identifies the long-term average for the model
technologies; however, they generally are not part of the limitations in the effluent guidelines or TBELs
in the permit. The limitations generally are expressed as maximum daily and average monthly limitations
(see definitions in Exhibit A-2 in Appendix A of this document) that include an allowance for variability
around the long-term average.

EPA acknowledges that process and treatment systems have inherent variability and, therefore,
incorporates an allowance for this variation into the limitations specified in the effluent guidelines. That
allowance is based on statistical analysis of the data from facilities using the model technologies. The
limitations included in effluent guidelines incorporate all components of variability including shipping,
sampling, storage, and analytical variability. By accounting for those reasonable excursions above the
long-term average, the limitations in effluent guidelines generally are well above the actual long-term
averages. If a facility operates its treatment system to meet the long-term average, EPA expects the
facility will be able to meet the limitations specified in the effluent guidelines based on that long-term
average.

EPA has different objectives in establishing maximum daily and average monthly limitations in effluent
guidelines. In establishing maximum daily limitations, EPA’s objective is to restrict the discharges on a
daily basis at a level that is achievable for a facility that targets its treatment at the long-term average. In
establishing average monthly limitations, EPA’s objective is to provide an additional restriction to help
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ensure that facilities target their average discharges in a manner that will achieve the long-term average.
The average monthly limitation requires continuous dischargers to provide ongoing control on a monthly
basis that complements controls imposed by the maximum daily limitation. To meet the average monthly
limitation, a facility must counterbalance a value near the maximum daily limitation with one or more
values well below the maximum daily limitation. To achieve compliance, the values must result in an
average monthly value at or below the average monthly limitation. As explained below, EPA uses a
smaller percentile basis for the average monthly limitation than the maximum daily limitation to
encourage facilities to target their systems to a value closer to the long-term average.

EPA generally uses statistical procedures to determine the values of the limitations specified in the
effluent guidelines. Those procedures involve fitting effluent data to distributions and using estimated
upper percentiles of the distributions. EPA defines the maximum daily limitation as an estimate of the
99th percentile of the distribution of the daily measurements. The average monthly limitation is an
estimate of the 95th percentile of the distribution of the monthly averages of the daily measurements.
EPA bases its limitations on percentiles chosen with the intention that they be high enough above the
long-term average to accommodate reasonably anticipated variability within control of the facility. In
conjunction with the statistical methods, EPA performs an engineering review to verify that the
limitations are reasonable on the basis of the design and expected operation of the control technologies
and the facility process conditions. Such limitations are translated into effluent limitations in a facility’s
NPDES permit. Facilities must comply with the effluent limitations in their permits\at all times. EPA has
prevailed in several judicial challenges to its selection of percentiles and Q}l@tgﬁs s related to
limitations specified in effluent guidelines. [See, for examp G‘kazﬁzic\&l Marm/’a@@irs Association v.

U.S. Environmental Protection Agency, 870 F.2 ] XNZ@&C( th gémws a}lal}\/ational Wildlife
Federation, et al v. Environmental Protectid® Ggen O?(&ﬁ%g 54 (D.C. Cir. 2002)]

inF 009 ™ \we
Exhibit 5-9 depicts a@\&ﬁ% ‘\e?o{ %%Qg%or a facility that is operating around a required long-term
average level for T gh s represent daily measurements, and the reference lines show the values for

the long-term average (LTA), the maximum daily limitation (L1), and the average monthly limitation
(L30). The facility has demonstrated compliance with both the maximum daily and average monthly
limitations. Daily measurements include values both above and below the long-term average; however, all
the data values are below the maximum daily limitation. Some individual daily values exceed the average
monthly limitation; however, within each month, the average of the daily values is less than the average
monthly limitation.

EPA generally exercises four basic alternatives in setting mass- or concentration-based numeric
limitations specified in effluent guidelines:

e Mass-based, production-normalized limitations (e.g., the pollutant discharge is not to exceed
1 pound per 1,000 pounds of production).

e Mass-based, flow-normalized limitations (e.g., the pollutant discharge is not to exceed the mass
determined by multiplying the process wastewater flow subject to the effluent guideline by the
concentration requirement in the guideline).

e Concentration-based limitations (e.g., the pollutant discharge is not to exceed 1 mg of pollutant
per liter of wastewater).

e Limitations requiring zero discharge of specific pollutants or all pollutants.
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Exhibit 5-9 Visual example of TSS LTA, maximum daily limitation and average monthly

limitation
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Except where a limitation requ1r1 60&1&1: \fé f(gﬁll%ang is applicable, EPA generally prefers
setting production-nor: é](‘f‘\(h S- b s ions specified in effluent guidelines, where feasible,
because production & 1ons can reflect some expectation that the facility will conserve
water and can reduc?&ﬁy?ﬁ? ntial for substituting dilution for treatment. EPA generally establishes
concentration-based effluent guidelines when production and achievable wastewater flow cannot be
correlated nationally. For example, in the Metal Finishing point source Category (Part 433), the Agency
considered but decided against expressing the effluent guidelines as production-normalized mass-based
effluent guidelines, “With the wide range of operations, product quality requirements, existing process
configurations, and difficulties in measuring production, no consistent production normalizing
relationship could be found. Concentration-based limits, however, can be consistently attained throughout
the industry.” [See 47 FR 38465, 31 August 1982.]

Numeric Limitations Established at Minimum Levels

Using percentile estimates to set limitations in effluent guidelines is not a requirement under the CWA. In
some cases, the model technology for treating a pollutant might be capable of removing that pollutant to
levels that cannot be reliably measured with existing analytical methods. EPA sometimes sets a
requirement in the effluent guidelines that the concentration of a pollutant in the discharge must be below
a minimum level or ML. The ML is the lowest level at which the entire analytical system must give a
recognizable signal and an acceptable calibration point for the pollutant being analyzed. Where a
limitation in the effluent guidelines is set at less than the ML, the value of the ML is specified in the
effluent guidelines regulation on the basis of the analytical methods that EPA used to chemically analyze
wastewaters in developing the regulation. For example, in the Pulp, Paper, and Paperboard point source
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category (Part 430) the Daily Maximum BAT effluent guideline for the Tetrachlorodibenzofuran (TCDF)
congener of dioxin is expressed as <ML for papergrade sulfite (Subpart E) mills, which means “less than
the minimum level specified in part 430.01(i)” (i.e., 10 picograms/liter for TCDF). If, in the future,
analytical methods become more sensitive with lower MLs, EPA would determine whether the
technologies for reducing the amount of the pollutant in the discharge are capable of achieving more
stringent limitations and, thus, whether it would be appropriate to modify the requirements of the effluent
guideline.

EPA has not established average monthly limitations in effluent guidelines when the maximum daily
limitation is an ML limitation. The purpose of an average monthly limitation is to require continuous
dischargers to provide better control, on a monthly basis, than required by the maximum daily limitation.
However, for these pollutants, the data were determined by analytical methods that could not measure
below the ML specified in the regulations. Thus, even if a permitting authority requires monitoring for the
pollutants more frequently than once a month, average monthly limitations would still be expressed as
less than the ML or < ML.

Other Expressions for Numeric Limitations

EPA also promulgates effluent guidelines for pollutants that cannot be expressed in terms of mass or
concentration (e.g., pH, temperature, radiation) or are better expressed through other means (e.g., unitless

ratios). For example, pH is generally expressed as an acceptable range (e‘%g.@?.ﬁstandard pH units).
Nonnumeric Effluent Limitations n \nG- v '\3, 202\
Wl pef

In some cases, EPA includes nonnum ri&o\d\i@}%r e Bﬁﬁﬁﬂgtaﬁons rather than, or in addition to,
numeric limitations in efflue ﬁlﬁg es 'mh%éric effluent limitations might include specific BMPs
or requirements to m@ﬂﬁl €o '@ﬁléte%lscharges. CWA sections 304(e), 308(a), 402(a), and 501(a)
authorize the Adminj @;&Q)’prescribe BMPs as part of effluent guidelines and as part of an NPDES
permit. CWA section 304(e) authorizes EPA to include supplemental BMPs in effluent guidelines for
toxic or hazardous pollutants for the purpose of controlling “plant site runoff, spillage or leaks, sludge or
waste disposal, and drainage from raw material storage.” Several effluent guidelines include BMPs as
requirements. Some effluent guidelines, such as the Concentrated Aquatic Animal Production point
source category (Part 451), include the BMPs requirement exclusively. Section 9.1.2 of this manual
further discusses BMPs.

CWA section 402(a)(1) and (2) and the NPDES regulations at § 122.44(k) also authorize BMPs in
NPDES permits to control or abate the discharge of pollutants when numeric effluent limitations are
infeasible, or when the practices are reasonably necessary to achieve effluent limitations and standards or
to carry out the purposes and intent of the CWA.

Once EPA establishes effluent guidelines, the permit writer is responsible for translating the limitations
and other requirements of the effluent guidelines into TBELs and other conditions appropriate for
inclusion in an NPDES permit. Section 5.2.2 below discusses a step-by-step approach for applying
effluent guidelines through NPDES permits.
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5.2.2 Applying Effluent Guidelines through NPDES Permits

Permit writers need to have a detailed knowledge of the industrial facility applying for a new or reissued
NPDES permit to identify applicable effluent guidelines and know how to use them to derive TBELs.
This section provides a step-by-step procedure for applying effluent guidelines to direct discharges
through NPDES permits as shown in Exhibit 5-10.

Exhibit 5-10 Steps for applying effluent guidelines to direct discharges

Step 1. Learn about the industrial discharger

Step 2. Identify the applicable effluent guidelines category(ies)

Step 3. Identify the applicable effluent guidelines subcategory(ies)

Step 4. Determine whether existing or new source standards apply

Step 5. Calculate TBELs from the effluent guidelines

Step 6. Account for overlapping or multiple effluent guidelines requirements
Step 7. Apply additional regulatory considerations in calculating TBELs
Step 8. Apply additional effluent guidelines requirements

Step 9. Document the application of effluent guidelines in the fact sheet

5221  Step 1: Learn About the Industrial Discharger uS gPh

\- 2
To write a defensible permit, the permit writer shoulﬁav‘ﬁ\sp\ﬁ%hderﬁtahﬁngoq the facility’s
0

operations. The permit writer should gathe{ﬂlg{gfn gé@_@mggltify applicable effluent
ideli d derive TBELSs. Facilj it writer is likely t d includes th
guidelines and derive s a010 %s&c 01\1,18&1@(6\) e permit writer is likely to need includes the

following: (f\\ed 0 ’\55 A a(CX\\
e Industrial préo\g&gs@@ﬂ raw materials.
e Products and services.
e Amount of manufacturing production or servicing.
e Number of production and non-production days.
e  Current pollution prevention practices and wastewater treatment technology(ies).
e Discharge location of the wastewater pollutants and potential compliance sampling points.
e The source and characteristics of the wastewaters (including flow) and pollutants that are being
discharged or have the potential to be discharged from the facility.

Sources of information include the facility’s permit application, the current permit and fact sheet (if the
facility is permitted), discharge monitoring reports, site visits, site inspections (such as compliance
evaluation inspections for an existing permit), and other information submitted by the facility. The permit
writer also should identify any information that would assist in determining whether the facility or part of
the facility is considered a new source (e.g., age of facility and equipment).

5.2.2.2  Step 2: Identify the Applicable Effluent Guidelines Category(ies)

As noted above, EPA’s effluent guidelines are at 40 CFR, Chapter I, Subchapter N - Effluent Guidelines
and Standards, Parts 400471 <www.epa.gov/lawsregs/search/40cfr.html>. A summary of promulgated effluent
guidelines is presented on EPA’s Industrial Regulations Website <www.epa.gov/guide/industry.html> and in
Exhibit 5-11 below.
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Exhibit 5-11 Table of existing point source categories (June 2010)

Industry category 40 CFR Industry category 40 CFR
(listed alphabetically) Part (listed alphabetically) Part
Aluminum Forming 467 Meat and Poultry Products 432
Asbestos Manufacturing 427 Metal Finishing 433
Battery Manufacturing 461 Metal Molding and Casting 464
Canned and Preserved Fruits and Vegetable 407 Metal Products and Machinery 438
Processing
Canned and Preserved Seafood Processing 408 Mineral Mining and Processing 436
Carbon Black Manufacturing 458 Nonferrous Metals Forming and Metal 471
Powders
Cement Manufacturing 411 Nonferrous Metals Manufacturing 421
Centralized Waste Treatment 437 Oil and Gas Extraction 435
Coal Mining 434 Ore Mining and Dressing 440
Coil Coating 465 Organic Chemicals, Plastics, and Synthetic 414
Fibers
Concentrated Animal Feeding Operations 412 Paint Formulating 446
(CAFOs)
Concentrated Aquatic Animal Production 451 Paving and Roofing Materials (Tars and 443
Asphalt)
Copper Forming 468 Pesticide Chemicals 455
Dairy Products Processing 405 Petroleum Refining 419
Electrical and Electronic Components 469 Pharmaceutical Manufacturing 439
Electroplating™ 413 Phosphate Manufactyring E\) ~ 422
Explosives Manufacturing 457 Photographic ~ \|. U™ (\'2’\ 459
Ferroalloy Manufacturing 424 Haﬁp‘ﬂol&\ﬁg agggprﬁmég 2 463
Fertilizer Manufacturing 14080 \b’oﬁ:eﬂam g 466
Glass Manufacturing AR V26 aﬂb,‘@aﬁ)gr, and Paperboard 430
Grain Mills A0 "OUV" ~ C‘ﬂlbée Rubber Manufacturing 428
Gum and Wood Chenigale™” ~ A RD™ ©| ™ 454 | Soaps and Detergents Manufacturing 417
Hospitals A -1 460 Steam Electric Power Generating 423
Ink Formulating W™ 447 | Sugar Processing 409
Inorganic Chemicals 415 Textile Mills 410
Iron and Steel Manufacturing 420 Timber Products Processing 429
Landfills 445 Transportation Equipment Cleaning 442
Leather Tanning and Finishing 425 Waste Combustors 444

* This category contains only categorical pretreatment standards (no effluent guidelines for direct dischargers).

The following sources of information might be helpful in identifying applicable effluent guidelines for a

facility:

e CFR titles and applicability section of the effluent guidelines. This is first place to look for
information for identifying applicable effluent guidelines. Each effluent guidelines regulation

includes an applicability section for the category or each subcategory of the industry. The

applicability section gives a general description of the types of facilities regulated by the effluent
guidelines. The applicability sections often define certain industrial operations or other criteria

(e.g., production or process wastewater flow thresholds) that identify whether a facility is

regulated by the effluent guidelines.
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e North American Industry Classification System (NAICS) and Standard Industrial
Classification (SIC). The current NAICS <www.census.gov/epcd/www/naics.html> and former SIC
codes <www.census.gov/epcd/www/naicstab.htm™> could be helpful to determine the appropriate
industrial category(ies) for a facility. NAICS and SIC codes were developed and are maintained
by the federal government as a way to classify establishments by type of activity for comparing
economic and other types of facility-specific data. Although SIC codes provide a helpful starting
point for categorizing a facility, permit writers should be cautious of relying exclusively on SIC
codes for determining the appropriate industrial category. SIC codes were not developed using
EPA’s industrial classification scheme, or vice versa, and, therefore, the codes might not always
correspond exactly with the categorization process. In addition, more than one SIC code might
apply to a single facility. Item V-II of NPDES Application Form I requires that the applicant
provide the SIC code for the activity covered by the permit application. In some instances, the
SIC code will identify both the industrial category and the subcategory of a facility. Sometimes
the SIC code might identify the appropriate industrial category but not the subcategory. Exhibit
5-12 presents two examples of how a permit writer might identify the applicable effluent
guidelines using the facilities SIC codes.

Exhibit 5-12 Examples of identifying applicable effluent guidelines using SIC codes

Example 1
A facility that performs the primary smelting and refining of copper repo @@8331 in its NPDES
permit application. By scanning the list of industrial point source cate r\_}g éwnter can
determine that the facility is regulated by effluent gwdelln ferrg\euz? anufacturing point
source category (Part 421). In this case, the SICS@ ‘.?\sd@ft dcility is likely regulated by
effluent guidelines in the Primary Copﬁq%&@ﬁ

gé(éﬁ%le 2

A facility that magg@cﬁﬂegﬂ‘égg c@ﬁ@\g}w 2-ethylhexyl acrylate (acrylic acid esters) reports the SIC

code 2869 In@z) % emlcals Not Elsewhere Classified) in its NPDES permit application. By
scanning the f inadstrial point source categories, the permit writer can determine that facility is likely
regulated by effluent guidelines in the Organic Chemicals, Plastics, and Synthetic Fibers (OCPSF)
category (Part 414).

e EPA’s Development Documents and Compliance Guides. EPA produces a number of
documents that will aid permit writers in identifying applicable effluent guidelines and
incorporating them into NPDES permits. In particular, development documents summarize the
data and information EPA used to develop the effluent guidelines. Such documents are extremely
useful in identifying the applicability of the effluent guidelines and how to incorporate the
effluent guidelines into NPDES permits. EPA may also publish a compliance guide for permit
writers and industry. EPA’s Effluent Guidelines Website <www.epa.gov/guide/> provides available
documents for specific industrial categories.

o FR Notices. The preamble text to the FR notices containing the proposed and final effluent
guidelines rulemakings also provide additional insight into applicability of the effluent guidelines.
EPA’s Effluent Guidelines Website <www.epa.gov/guide/> provides FR notices for specific
industrial categories. For example, the preambles to recently promulgated effluent guidelines
typically list the SIC and NAICS codes for the potentially regulated facilities. Each Part in the
CFR identifies the relevant FR notices. For example, § 419.11 (i.e., specialized definitions for
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Subpart [subcategory] A for the Petroleum Refining point source category) identifies 47 FR
46446, October 18, 1982, as amended at 50 FR 28522, July 12, 1985, as its source.

e EPA Industry Experts. EPA has a number of subject matter experts
<www.epa.gov/guide/contacts.html> at its headquarters office in Washington, D.C. that are available to
answer questions on specific effluent guidelines. EPA’s NPDES Contacts in Regional Offices
<www.epa.gov/npdes/regionalcontacts™ also offer assistance in sorting through the different effluent
guidelines and NPDES regulations.

e EPA’s Effluent Guidelines Planning Support Documents. EPA’s Effluent Guidelines Biennial
Plan Website <http://water.epa.gov/lawsregs/lawsguidance/cwa/304m/> provides technical support
documents and other information supporting EPA’s biennial effluent guidelines program plans.

e EPA’s Sector Notebooks. EPA’s Sector Notebooks
<www.epa.gov/compliance/resources/publications/assistance/sectors/notebooks/index.html> describe speciﬁc
U.S. industries and governments and provide a holistic approach by integrating processes,
applicable regulations, and other relevant environment information.

e  Other Sources. Other sources of information include resources identified below in Exhibit 5-23,
BPJ Permitting Tools. Permit and fact sheet and information from similar facilities might aid in
identifying applicable effluent guidelines. However, the permit writer should not assume that a
similar facility was correctly categorized in its permit and shoul e rationale for how
the other permit writer identified any applicable efﬂuer\t‘geld&h %gfo@@a ng on another

permit to identify the apphcable category. a\_C e(
a\e o\ gepte™ fo0
Permit writers should be aware @ @ﬂe@ﬁr\om two or more industrial point source
categories might app »{eds ﬁg p 6 below, provides additional information on overlapping

or multiple effluent a\ndelvz@— e ulrements

5.2.2.3  Step 3: Identify the Applicable Effluent Guidelines Subcategory(ies)

In promulgating effluent guidelines, EPA may divide an industrial point source category into groupings
called subcategories to provide a method for addressing variations between products, raw materials,
processes, and other factors that result in distinctly different effluent characteristics or treatment options.
Some effluent guidelines categories cover a variety of industrial sectors (e.g., the Nonferrous Metals
Manufacturing point source category has 31 subcategories). It is important for the permit writer to
correctly identify the applicable subcategory to derive TBELSs.

The process of identifying the applicable effluent guidelines requires close review and comparison of
information obtained from Step 1 and Step 2 above. Just as effluent guidelines from two or more
industrial categories can apply to a single facility, it also is true that requirements from two or more
subcategories could apply to a single facility.

Exhibit 5-13 presents two examples of how a permit writer can identify the subcategory containing the
applicable effluent guidelines using information from the NPDES permit application.

5-26 Chapter 5: Technology-Based Effluent Limitations



(122 01 OU1)
Case: 20-71554, 09/16/2021, 1D: 12230094, DktEntry: 41-2, Page 97 of 272

September 2010 NPDES Permit Writers’ Manual

Exhibit 5-13 Examples of identifying the subcategory with the applicable effluent guidelines

Example 1
A permit writer has identified the facility from Example 2 in Exhibit 5-12 above as potentially regulated by the
effluent guidelines in the OCPSF point source category (Part 414) <www.epa.gov/guide/ocpsf/>. The permit writer
can determine from a further review of the industrial categorization discussion in the OCPSF Development
Document and the guidance document that the facility is likely subject to effluent guidelines in Subpart G (Bulk
Organic Chemicals). Specifically, the applicability criteria section in Subpart G (§ 414.70) states, “The provisions of
this subpart are applicable to the process wastewater discharges resulting from the manufacture of the following:
SIC 2865 and 2869 bulk organic chemicals and bulk organic chemical groups.” Further, acrylic acid esters are
listed in § 414.70 as an OCPSF product group.

Example 2
A large poultry slaughterhouse annually produces 200 million pounds of whole, halved, quarter or smaller meat
cuts and reports SIC Code 2015 in its NPDES permit application. The permit writer reviewed the list of effluent
guidelines and identified that the facility is likely regulated by effluent guidelines in the Meat and Pouliry Products
point source category (Part 432) <www.epa.gov/guide/mpp/>. The permit writer reviewed the preamble to the final
effluent guidelines rule and the rule’s development document. In that effluent guidelines regulation, EPA used
NAICS codes to assist in applicability decisions. See 69 FR 54475, September 8, 2004. The permit writer used the
U.S. Census Bureau’s SIC to NAICS crosswalk website <www.census.gov/epcd/www/naicstab.htm> to identify the
NAICS code (311615). Using the NAICS code, the permit writer can narrow the list of potentially applicable
subcategories to the Poultry First Processing (Subpart K) or the Poultry Further Processing (Subpart L)
subcategories. After reviewing the applicability criteria of both subcategories, the permit writer determined that only
the effluent guidelines in Subpart K are likely applicable because the facility performs slaughtering operations,
which are not regulated by Subpart L. Finally, the permit writer also needed to compare the average annual
production of the facility (200 million pounds) with the production threshold in the effluent guidelines (100 million
pounds per year). Because the facility produces more than the production threshold, th uent guidelines in
Subpart K are applicable to this facility. See §§ 432.112 and 432.113. In this ex ermit writer would use
the effluent guidelines for ammonia (as N), BODs, fecal coliform, oil and 8reqpe§5§<Elv20'@ and total nitrogen
to derive effluent limitations as detailed in section 5.2.2.5 belo C‘(\ C '\?)

o
00

5224  Step 4: g@é)rr“\ v\fslgﬁhéfg)\(lstlng or New Source Standards Apply

Section 5.2.1.1 abo@@ﬁges the different control technologies that apply to direct dischargers: BPT,
BCT, BAT, and NSPS. The first three apply to existing direct dischargers, and the fourth to new sources.
To determine whether existing source standards (i.e., BPT, BCT, and BAT) or NSPS apply to the facility,
the permit writer must determine whether the facility or any part of the facility is a new source. A new
source is defined in § 122.2 as a building, structure, facility, or installation that discharges pollutants or
could discharge pollutants and for which construction began after promulgation of the applicable effluent
guidelines or after proposal of the applicable effluent guidelines, but only if the effluent guidelines are
promulgated within 120 days. Thus, the discharger’s entire facility could be subject to new source
standards (e.g., a brand new facility). Permit writers should note that the new source date for indirect
dischargers is the date on which the pretreatment standard for new sources is proposed. See §403.3(m)(1).

Additional criteria for determining whether a discharge is a new source are defined in § 122.29(b) to
cover situations where a facility is adding a new building or process line that results in a discharge to the
waters of the United States. Such an addition would result in a new source if any of the following is true
for the source:

e [s constructed at a site at which no other source is located.
e Totally replaces the process causing the discharge from an existing source.
e Has processes that are substantially independent of an existing source at the same site.
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Furthermore, some effluent guidelines, such as the effluent guidelines for the Pulp, Paper, and Paperboard
Point Source Category in Part 430, include additional criteria for making new source determinations. See
§ 430.01()).

Appendix D of this manual provides the applicable new source dates used in making new source
determinations by effluent guideline category as provided in Appendix B of the EPA memorandum New
Source Dates for Direct and Indirect Dischargers® <www.epa.gov/npdes/pubs/newsource_dates.pdf> sent by the
directors of the Water Permits Division and the Engineering and Analysis Division to the Regional Water
Division Directors. Permit writers can use Appendix D of this manual to find the date for determining
whether a facility or part of a facility is subject to NSPS.

Where a new source is the result of a new installation of process equipment at an existing facility, part of
the facility might be subject to existing source standards and other parts of the facility subject to new
source standards. Permit writers should identify whether the facility has installed any process equipment
after the last issuance of the NPDES permit and apply the criteria from § 122.29(b) on a case-by-case
basis to new construction or new processes, while applying existing source requirements to the existing
portions of the facility. Sometimes it can be difficult to distinguish between a new source and a
modification or alteration of an existing source, especially when modifications have occurred slowly over
time. The permit writer should consult the effluent guidelines regulation to determine if it defines more
specifically what constitutes a new source. EP A

It is important to remember that after the effective date of a nev“s\(@réé \a)n lzﬁaé‘WA stipulates that
it is unlawful for any owner or operator to operate s g‘sﬁﬁ}ce n @afoﬁ f'those standards. See

33 U.S.C. 1316(e) and 1317(d). EPA’s %g\{Nla‘% peci y@@@l gew source “[must] install and have in
operating condition, and [must] @tZ) c%ntrol equipment” required to meet applicable
standards before beg @ t}) 'i %regulatlons also indicate that the owner or operator of a new
source must meet all‘&%ﬂ@@fe standards within “the shortest feasible time (not to exceed 90 days).” See
§ 122.29(d)(4).

In addition to the requirement to meet NSPS upon beginning to discharge, an EPA-issued NPDES permit
for a new source is a federal action subject to the requirements of the National Environmental Policy Act
(NEPA), 33 U.S.C. 1371(c)(1). For more information on NEPA and the NPDES program, see section
11.1.2 of this manual.

For existing facilities and existing sources (where NSPS do not apply), existing source standards (i.e.,
BPT, BCT, BAT) apply. The permit writer would use the more stringent technology level of control for
each pollutant. For example, the BPT level of control in the Veneer Subcategory of the Timber Products
Processing category (Part 429, Subpart B) allows a discharge of process wastewater and identifies
effluent guidelines for BODs and pH, while the BAT level of control bans the direct discharge of process
wastewater. Consequently, the NPDES permit for a facility regulated by the Veneer Subcategory must use
the more stringent BAT requirements and prohibit the direct discharge of process wastewater. The
effluent guidelines for the Renderers subcategory of the Meat and Poultry Products point source category
(Subpart J, Part 432) provide another example. In those effluent guidelines, the BCT requirements for
BOD:;, oil and grease, and TSS are more stringent than the corresponding BPT requirements.
Accordingly, the permit writer would use the more stringent BCT requirements, rather than the BPT
requirements, to derive numeric permit limitations for an existing renderer.
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5.2.2.5 Step 5: Calculate TBELs from the Effluent Guidelines

Once a permit writer has identified the effluent guidelines that apply to a facility, he or she then uses
those effluent guidelines to calculate applicable TBELSs.

EPA’s regulations at § 122.45(f)(1) stipulate that all pollutants limited in permits must have limitations,
standards or prohibitions expressed in terms of mass except under any of the following conditions:

e For pH, temperature, radiation, or other pollutants that cannot appropriately be expressed by mass
limitations.

e  When applicable standards or limitations are expressed in terms of other units of measure.

e Ifin establishing technology-based permit limitations on a case-by-case basis, limitations based
on mass are infeasible because the mass or pollutant cannot be related to a measure of production
(e.g., discharges of TSS from certain mining operations). The permit conditions must ensure that
dilution will not be used as a substitute for treatment.

Thus, the type of limitation (i.e., mass, concentration, or other units) calculated for a specific pollutant at
a facility will depend on the type of pollutant and the way limitations are expressed in the applicable
effluent guideline. Generally, effluent guidelines include both maximum daily and monthly average
limitations for most pollutants. Though the effluent guidelines use different terms for monthly effluent

limitations (e.g., monthly average, maximum for monthly average, avera alues for 30
consecutive days), the requirements are expressed in NPDES p m&ts gs i)e agef@@ﬂ\ly limitations as
defined in § 122.2. \Na (’X\, \oe(

ater pte™

As stated in Steps 1 and 2 abov @&}Nvmte aoﬁ)ﬁ 1%6 many sources of information to calculate
TBELs. From those so @@ \fhe per vg(ﬁ\f\s\hould identify the source and characteristics of the
wastewaters (1nclud19g E1$utants being discharged, or that have the potential to be discharged,
and whether and ho%\tRosé pollutants are regulated by effluent guidelines. In particular, the permit writer
should identify the following:

e The appropriate permit compliance point(s) (which might be specified in the effluent guidelines).

e Wastewaters subject to the applicable effluent guidelines and whether they are commingled with
other wastewaters not regulated by effluent guidelines (e.g., sanitary wastewaters before the
permit compliance point).

e Reasonable measure of the facility’s actual long-term daily production and average number of
production days per year regulated by effluent guidelines (necessary for derived effluent
limitations from production-normalized effluent guidelines).

e Average daily facility flows at the compliance point(s) regulated by effluent guidelines.

e Average daily facility flows at the compliance point(s) not regulated by effluent guidelines.

That information is used in conjunction with the effluent guidelines for TBEL calculations as discussed
below.
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Calculating Mass-based TBELs from Production-Normalized Effluent Guidelines

Most effluent guidelines requirements are mass-based and expressed in terms of allowable pollutant
discharge per unit of production or some other measure of production (i.e., production normalized).
Permit writers incorporate such production-normalized effluent guidelines into NPDES permits as mass-
based TBELSs by using a reasonable measure of the permittee’s actual long-term daily production. The
objective in determining the production for a facility is to develop a single estimate of the long-term
average daily production that can reasonably be expected to prevail during the next term of the permit
(i.e., not the design production rate). Permit writers may establish such a production rate using the past 3
to 5 years of facility data. For example, the permit writer might wish to use the average daily production
rate calculated using the highest annual production from the previous 3 to 5 years. Whatever value is
selected, the permit writer should ensure that the production rate used in deriving mass-based effluent
limitations is representative of the actual production likely to prevail during the next term of the permit.

The examples in Exhibit 5-14 illustrate the application of production-based effluent guidelines using the
approach where annual production data are available. In Example 1 in Exhibit 5-14, the highest annual
production rate during the past 5 years was used as the estimate of production. If historical trends, market
forces, company plans to decrease production, or plant designs and capital expenditures for an increase in
production indicated that a different level of production would prevail during the permit term, the permit
writer could consider a different basis for estimating production or establish tiered discharge limitations,
as discussed in section 5.2.2.7 below. S EP A

) A
%Gé{dﬁﬁezoz
In some cases, permit writers are dire te&t\j‘&zﬂ’c‘g‘lgte sgﬁ%\?l("%ELs from flow-normalized effluent
guidelines that are expressed as e trati%‘q'\\lj‘&q:xample, the Organic Chemicals, Plastics, and
Synthetic Fibers ( OQ‘E\S@ 9@&@&6@1‘1@5 <www.epa.gov/waterscience/guide/ocpsf/> in Part 414 state that
facilities “must achiﬁﬁqﬂ:@a’rge‘s not exceeding the quantity (mass) determined by multiplying the
process wastewater tlow subject to [the effluent guideline] times the concentration listed in the [effluent
guideline]...” The Development Document for Effluent Limitations Guidelines and Standards for the
Organic Chemicals, Plastics and Synthetic Fibers Point Source Category’

Calculating Mass-based TBELs from Flow-Norma %@E,fﬁ&\e%

<www.epa.gov/waterscience/guide/ocpsf/#guidance™> directs the permit writer to “use a reasonable estimate of
process wastewater discharges and the concentration limitations [in the effluent guideline] to develop
mass limitations for the NPDES permit.” Thus, the process for calculating the TBELs is similar to the
process used with production-normalized effluent guidelines, but rather than using a reasonable measure
of the actual daily production, the permit writer would use a reasonable measure of the actual daily flow
rate as the basis for calculating the TBELSs.

As with estimating production to calculate TBELSs, the objective in determining a flow estimate for a
facility is to develop a single estimate of the actual daily flow rate (in terms of volume of process
wastewater per day), which can reasonably be expected to prevail during the next term of the permit (i.e.,
not the design flow rate). Permit writers can establish that flow rate using the past 3 to 5 years of facility
data in a manner similar to the method used to determine production. For example, the permit writer
might wish to use the highest average daily flow rate from the average daily flows calculated for each of
the past 3 to 5 years. The value selected should be representative of the actual flow likely to prevail
during the next term of the permit.
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Exhibit 5-14 Example of calculating mass-based effluent limitation from production-
normalized effluent guidelines®

Example 1
Facility A has produced 331,000 tons, 301,500 tons, 321,500 tons, 330,000 tons, and 331,500 tons of product per
year for the previous 5 years operating 255 days per year.

Question:
What would be a reasonable measure of production for permitting purposes?

Answer:

Using the highest year of production (331,500 tons per year) might be an appropriate and reasonable measure of
production, if this figure is representative of the actual production expected to occur over the next term of the
permit. Permit writers also should check to see if the maximum yearly value is within a certain percentage

(e.g., 20 percent—see section 5.2.2.7 below) of the average value. In evaluating gross production figures, the
number of production days should be considered. If the number of production days per year is not comparable, the
permit writer would need to convert the numbers to production per day before comparing them. In this example, all
the yearly production figures were based on 255 days per year of production, so they may be compared directly.
The 331,500 tons per year figure is the maximum for the past 5 years, which is only 2.6 percent above the average
annual production of 323,100 tons. Therefore, 331,500 tons is a reasonable measure of the annual production for
the facility.

Example 2
For the same facility in Example 1 above with an annual production of 331,500 tons, the production-normalized
effluent guidelines for zinc are 0.1 Ibs/1,000 Ibs as monthly average and 0.15 Ibs/1,000 Ibs as daily maximum.

Question:
What are the resulting zinc technology-based effluent limitations for the NPDES permlt’?

Answer:
The annual production would be converted to an average dally produﬁ\? rafe to"apply ?@&"\Jent guidelines. To
convert from the annual production rate to an average dai %l N)'?b duction rate by the number

of production days per year. To determine the numb‘g |on act the total number of normally
scheduled non-production days from the é h‘@ ompany A normally has 255 production
days per year, the annual product\grﬁg 31,5 \‘-\QQIG year would yield an average production daily rate of
1,300 tons per day. \ed \}) a(G

Monthly average dlschar ;\%n for zinc*:

1,300 tons/day  x \\\O OO Ibs/ton X 0.10 Ibs/1,000 Ibs = 260 Ibs/day

Daily maximum discharge limitation for zinc*:

1,300 tons/day  x 2,000 Ibs/ton X 0.15 Ibs/1,000 Ibs = 390 Ibs/day

* calculated to 2 significant figures

Calculating TBELs from Concentration-based Effluent Guidelines

Permit writers might want to develop mass-based limitations for facilities with concentration-based
effluent guidelines (e.g., for a facility does not have adequate water conservation practices). Mass-based
permit effluent limitations encourage water conservation (e.g., minimize the potential for diluting process
wastewaters by non-process wastewater, more efficient use of water) and pollution prevention (e.g.,
reduce waste loads to wastewater treatment facilities by physically collecting solid materials before using
water to clean equipment and facilities). Additionally, for facilities with on-site wastewater treatment
systems, the combination of water-reduction technologies and practices and well-operated wastewater
treatment will reduce the volume and mass of discharged wastewater pollution (i.e., after treatment).
Another benefit of mass-based permit effluent limitations is that they provide the permittee with more
flexibility. Permittees may elect to control their wastewater discharges through more efficient wastewater
control technologies and pollution-prevention practices that result in lower pollutant concentrations in the
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discharged wastewater, or more efficient water conservation practices that result in less wastewater
volume discharged from industrial operations), or both.

“EPA strongly supports water conservation and encourages all sectors, including municipal, industrial,
and agricultural, to achieve efficient water use. EPA does not intend for its regulations to present a barrier
to efficient water use in any industrial sector.” See final 2006 Effluent Guidelines Program Plan in 71 FR
76655, December 21, 2006.

When calculating mass-based effluent limitations, the permit writer should use a conversion factor and
document in the fact sheet the conversion factors used to calculate the permit limitations (e.g.,
concentration [mg/L] x flow [mgd] % 8.34 [conversion factor] = permit limitation [Ibs/day]).

Additionally, guidance for implementing concentration-based limitations in effluent guidelines may direct
permit writers to develop mass-based TBELs. For example, the Permit Guidance Document
Transportation Equipment Cleaning Point Source Category (40 CFR 442)" industry states:

The effluent limitations guidelines and standards for the TEC industry are concentration-based and
adhere to the building block concept. Each regulated wastestream in an outfall is typically assigned a
mass-based discharge allowance based on a calculation of its applicable concentration-based
limitation and annual average flow. The sum of the allowances is the total mass discharge allowance
for the outfall. In other words, the applicable permit limitations for faﬁe' i@‘a'}hore than one
subcategory is the sum of the mass loadings based upon pr(\duet‘ioﬁ.i ach szﬁgory and the
respective subcategory effluent limitations guide\l]'}rf% ss—%as émﬁa%()ns for unregulated or
dilution wastewater streams at dirce)ct&fl' ﬁg ag\ilig@@i@«ggablished using [BPJ].

.ed O
Where a permit writer. @@dﬁiggoﬁe @f&m}{:ﬁ)le measure of actual flow for a regulated discharge,
concentration-based %KE %ﬁetermined by directly applying the concentration-based limitations
in effluent guidelineN@the regulated flow and accounting for non-regulated flows at the point of
compliance for the TBELs.

Supplementing Mass-based TBELs with Concentration Limitations

Even where effluent guidelines require permit writers to calculate mass-based TBELSs, a permit writer
may determine that it is beneficial to include concentration-based limitations to supplement the mass-
based limitations. Where effluent limitations are expressed in terms of mass, a provision at § 122.45(f)(2)
allows the permit writer, at his or her discretion, to express limitations in additional units (e.g.,
concentration units). Where limitations are expressed in more than one unit, the permittee must comply
with both. The permit writer may determine that expressing limitations in terms of both concentration and
mass encourages the proper operation of a treatment facility at all times.

Supplementing mass-based limitations with concentration-based limitations may be especially appropriate
where the requirements in the effluent guidelines are flow-normalized (i.e., the effluent guidelines
includes a concentration requirement but directs the permit writer to calculate a mass-based TBEL using
the concentration requirement and the wastewater flow). The permit writer may determine that if the
permit includes only mass-based limitations derived from the concentration-based limitations in the
effluent guidelines, a permittee could increase its effluent pollutant concentrations above the applicable
concentration requirements during low flow periods (i.e., reduce the efficiency of the wastewater
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treatment) and still meet its mass-based permit limitations. Supplementing the mass-based TBELs with
concentration limitations would discourage the reduction in treatment efficiency during low-flow periods
and require proper operation of treatment units at all times.

Incorporating Narrative Requirements from Effluent Guidelines

The permit writer should also ensure that any applicable narrative effluent guidelines controls or
requirements are included in the permit. For example, the effluent guidelines for Concentrated Aquatic
Animal Production facilities (Part 451) consist of narrative requirements implemented through BMPs.
Another example, related to monitoring and compliance rather than effluent limitations, is found in the
Metal Finishing effluent guidelines. The effluent guidelines allow a facility to make a statement regarding
total toxic organics (TTO) in lieu of monitoring for toxic organics. Exhibit 5-15 provides an example
narrative requirement representing BPT performance standards for Concentrated Aquatic Animal
Production facilities, Subpart A (flow through and recirculating systems) § 455.11(a).

Exhibit 5-15 Example narrative requirement from the Concentrated Aquatic Animal
Production effluent guideline—Subpart A [§ 455.11(a)]

Except as provided in [§§] 125.30 through 125.32, any existing point source subject to this subpart must meet the
following requirements, expressed as practices (or any modification to these requirements as determined by the
permitting authority based on its exercise of its best professional judgment) representing the application of BPT:

(a) Solids control. The permittee must: \)S EP P\
N .
(1) Employ efficient feed management and feeding strateﬂiis mﬂlm\%%d in t ﬁﬁhe%lmmum amount

reasonably necessary to achieve production goaliaaii\»ts arget aquatlc animal growth in order to

minimize potential discharges of uneaten f% e prw@ﬁg aters of the [United States]
(2) In order to minimize réguqmaﬁgg Kr@B&}li SO|IdS from settling ponds and basins and production
systems, identify and@\ ent-pr (@ or routine cleaning of rearing units and off-line settling basins, and

procedures to minimiz Q rge of accumulated solids during the inventorying, grading and harvesting
aquatic animals in th&% duction system.

(3) Remove and dispose of aquatic animal mortalities properly on a regular basis to prevent discharge to waters of
the [United States], except in cases where the permitting authority authorizes such discharge in order to benefit
the aquatic environment.

5.2.2.6  Step 6: Account for Overlapping or Multiple Effluent Guidelines Requirements

There are instances when one facility includes both new and existing sources, produces multiple products
or services, or includes production or services belonging to more than one category or subcategory. In
such cases, the permit writer must examine the applicable effluent guidelines closely to ensure that

(1) one guideline does not supersede another; and (2) the effluent guidelines are properly applied.

Superseding Effluent Guidelines

EPA tries to minimize the overlap of different effluent guidelines by providing exclusions in the
applicability sections. The effluent guidelines in the Metal Finishing point source category (Part 433) are
an example of where EPA has tried to minimize the overlap of multiple effluent guidelines for certain
wastewater discharges. Exhibit 5-16 presents the applicability section in Part 433 [§ 433.10(b)], which
specifically excludes certain wastewaters from the Metal Finishing effluent guidelines. Another example
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is the preamble to the OCPSF effluent guidelines. The preamble identifies numerous circumstances where
the OCPSF regulations are superseded by effluent guidelines for other industrial categories. Exhibit 5-17
presents excerpts from the preamble (52 FR 42523, November 5, 1987) to illustrate the point.

Exhibit 5-16 Exclusion of wastewaters in metal finishing effluent guidelines

In some cases, effluent limitations and standards for the following industrial categories might be effective and
applicable to wastewater discharges from the metal finishing operations listed above [in paragraph (a)]. In such
cases these Part 433 limitations shall not apply and the following regulations shall apply: [emphasis added]

Nonferrous metal smelting and refining (40 CFR part 421)
Coil coating (40 CFR Part 465)

Porcelain enameling (40 CFR Part 466)

Battery manufacturing (40 CFR Part 461)

Iron and steel (40 CFR Part 420)

Metal casting foundries (40 CFR Part 464)

Aluminum forming (40 CFR Part 467)

Copper forming (40 CFR Part 468)

Plastic molding and forming (40 CFR Part 463)
Nonferrous forming (40 CFR Part 471)

Electrical and electronic components (40 CFR Part 469)

Exhibit 5-17 Excerpts from preamble to OCPSF effluent guidellr\ejgﬁg'g"ng applicability of

effluent gmdellnes\“c N

For the purposes of this regulation, OCPSF proc W\N(&S’gfer di ?gre deflned as discharges from all
establishments or portions of establlshn&;gtj nufa u@ Cts or product groups listed in the
applicability sections of this re arel qje ithin the following U.S. Department of Commerce

Bureau of the Census Stangard | dus m? atlon (SIC) major groups:
- SIC 2865: Cy@ des-T1 |ates Dyes, and Organic Pigments.
|aI

- SIC 2869: Ind ic Chemicals, not Elsewhere Classified.

- SIC 2821: PI Materials, Synthetic Resins, and Nonvulcanizable Elastomers.

- SIC 2823: Cellulosm Man-Made Fibers.

- SIC 2824: Synthetic Organic Fibers, Except Cellulosic.
The OCPSF regulation does not apply to process wastewater discharges from the manufacture of organic
chemical compounds solely by extraction from plant and animal raw materials or by fermentation processes.

The OCPSF regulation does not apply to discharges from OCPSF product/process operations [that] are
covered by the provisions of other categorical industry effluent limitations guidelines and standards if the
wastewater is treated in combination with the non-OCPSF industrial category regulated wastewater. (Different
processes manufacture some products or product groups and some processes with slight operation condition
variations give different products. EPA uses the term product/process to mean different variations of the same
basic process to manufacture different products as well as to manufacture the same product using different
processes.)

The process wastewater discharges by petroleum refineries and pharmaceutical manufacturers from production
of organic chemical products specifically covered by 40 CFR Part 419 Subparts C and E and Part 439 Subpart
C, respectively, that are treated in combination with other petroleum refinery or pharmaceutical manufacturing
wastewater, respectively, are not subject to the OCPSF regulation no matter what SIC code they use to report
their products.

Today’s OCPSF category regulation applies to plastics molding and forming processes when plastic resin
manufacturers mold or form crude intermediate plastic material for shipment off-site. The regulation also applies
to the extrusion of fibers. Plastics molding and forming processes, other than those described above are
regulated by the Plastics Molding and Forming effluent guidelines and standards (40 CFR Part 463).
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Exhibit 5-17 Excerpts from preamble to OCPSF effluent guidelines regarding applicability of
effluent guidelines (continued)

e Public comments requested guidance relating to the coverage of OCPSF research and development facilities,
standalone OCPSF research and development, pilot plant, technical service, and laboratory bench scale-
operations are not covered by the OCSPF regulation. However, wastewater from such operations conducted in
conjunction with and related to existing OCPSF manufacturing operations at OCPSF facilities is covered by the
OCPSF regulation because these operations would most likely generate wastewater with characteristics similar
to the commercial manufacturing facility. Research and development, pilot plant technical service, and
laboratory operations [that] are unrelated to existing OCPSF plant operations, even though conducted on-site,
are not covered by the OCPSF regulation because they may generate wastewater with characteristic dissimilar
to that from the commercial OCPSF manufacturing facility.

e Finally, as described in the following paragraphs, this regulation does not cover certain production that has
historically been reported to the Bureau of Census under a non-OCPSF SIC subgroup heading, even if such
production could be reported under one of the five SIC code groups covered by today’s regulation.

Multiple Effluent Guidelines Requirements

NPDES permit writers often find that a facility employs multiple processes each with its own effluent
guidelines requirement. In addition, sometimes effluent guidelines from multiple categories and
subcategories apply to wastewaters for a single facility. When a facility is subject to effluent guidelines
for two or more processes in a subcategory or to effluent guidelines from two (i?%e categories or
subcategories, the permit writer must apply each of the applicable efﬂ\ljlen\tﬁi in o derive TBELs. In
applying multiple effluent guidelines, the permit writer S}i%*lé ﬁﬁ(ﬁleas'ureﬂ'gf, a219 production or flow
that are reasonable with respect to operation of %{-tf}fﬂs% oces é@(\iﬁ@game time. For example, if
maximum production for one process&a&o\w& onl WIS& e is reduced production for a second
process, it might not be re s“\aEIQB ssgﬁr@\h\‘dﬁmum production levels for both processes at the same
time when applying (B\;@é nf gﬁ&%‘nes. If all wastewaters regulated by effluent guidelines are treated
separately but are C(‘rmbjm%tgefore the discharge, the permit writer may establish internal outfalls and
separately apply the effluent guidelines at the respective internal outfall as discussed in § 122.45(h) and in

Step 7 below.

More commonly, wastewater streams regulated by effluent guidelines are combined during or before
treatment. In such a case, the permit writer combines the allowable pollutant loadings from each set of
requirements or from each set of effluent guidelines to arrive at a single TBEL for the facility using a
building block approach. The building block approach as applied to a facility with multiple processes in
the Primary Tungsten subcategory of the Primary Nonferrous Metals Manufacturing point source
category (Part 421, Subpart J) is presented in Exhibit 5-18. The same principles illustrated in the exhibit
would apply to a facility with processes subject to requirements from multiple subcategories or categories
that are combined before or during treatment.

Chapter 5: Technology-Based Effluent Limitations 5-35



(1ol 01 JU1)
Case: 20-71554, 09/16/2021, I1D: 12230094, DktEntry: 41-2, Page 106 of 272

September 2010 NPDES Permit Writers’ Manual

Exhibit 5-18 Building block approach for applying effluent guidelines

A facility is subject to Part 421, Subpart J (Primary Tungsten). The facility uses a tungstic acid rinse, an acid leach
wet air pollution control system, and an alkali leach wash in its manufacturing process.

The Maximum daily production rate for the facility is:
4.7 million pounds per day of Tungstic Acid (as W)
3.5 million pounds per day of Sodium Tungstate (as W)

Question:
What is the technology-based effluent limit for lead at the facility?

Answer:
BPT calculation for lead (§ 421.102):
a) Tungstic acid rinse:
(4.7 million Ibs/day) x (17.230 Ibs/million Ibs) = 80.981 Ibs/day

b) Acid leach wet air pollution control:
(4.7 million Ibs/day) x (15.040 Ibs/million Ibs) = 70.688 Ibs/day

c) Alkali leach wash:
(3.5 million Ibs/day) x (0.000 Ibs/million Ibs) = 0.000 Ibs/day

d) Total allowable discharge = 80.981 + 70.688 + 0.000 = 151.669 = 152 Ibs/day

BAT calculation for lead (§ 421.103):
a) Tungstic acid rinse:
(4.7 million Ibs/day) x (11.490 Ibs/million Ibs) = 54.003 Ibs/day

b) Acid leach wet air pollution control: \)S
(4.7 million Ibs/day) x (1.003 Ibs/million Ibs) = 4.714“-\I@jdéy a
¢ Ao

. n,
c) Alkali leach wash: aC e
(3.5 million Ibs/day) x 0.@(\(@’&@&1\!33()\@@@\@§/¥1\ay

0)
d) Total allowable di ©Y54.003+4.2f41+ 0.000 = 58.7171 = 59 Ibs/day*
) ) \ﬁlﬁ@ a&}t\ﬂ y

e A
The technology-base(g:&axmn'baibﬁ?‘nitation for lead at the facility is the BAT limitation of 59 Ibs/day. That
value is compared witt} the er quality-based effluent limitation for lead, to ensure that all applicable standards
are implemented through the final effluent limitations.

* calculated to 2 significant figures

The building block approach is applied in other circumstances as well, such as

e Mixture of mass-based and concentration-based requirements: The limitations in effluent
guidelines for some pollutants are mass-based, production-normalized limitations in some
subparts and concentration-based limitations in other subparts. When all the wastewater streams
go to the same treatment system, the permit writer would need to convert the concentration-based
limitations to mass-based limitations so they could be combined with the mass-based, production-
normalized limitations and applied to the combined wastewater streams.

e Mixture of different concentration-based requirements: Some facilities could have multiple
operations that are each subject to different concentration-based requirements for the same
pollutant but with wastewater streams that combine before treatment. In such a case, the permit
writer can establish a flow-weighted concentration-based limitation as the TBEL for the
combined wastewater streams or convert the concentration-based requirements to equivalent
mass-based requirements using flow data and then combine the mass-based requirements into a
single limitation for the combined wastewater streams.
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e Mixture of regulated and unregulated wastewater streams: In some cases, wastewater streams
containing a pollutant regulated by the applicable effluent guidelines requirements can combine
with other wastewater streams that do not have effluent guidelines requirements that regulate the
pollutant. In such a case, the permit writer could use BPJ to establish a TBEL for the unregulated
wastewater stream(s) (see section 5.2.3 below) and, as appropriate, calculate a final TBEL for the
combined wastewater streams. For example, if one of the wastewater streams contributing to an
industrial facility’s discharge is sanitary wastewater, the permit writer might use BPJ to apply the
treatment standards for domestic wastewater and calculate BODs limitations for that wastewater
stream. The secondary treatment standards, discussed in section 5.1 above, could be used to
calculate mass-based limits for the sanitary wastewater using the concentration-based
requirements and an estimate of flow rate that is expected to represent the flow rate during the
proposed permit term. A final TBEL for BODs could be calculated for the combined sanitary and
process wastewater streams by combining the two mass limitations using the building block
approach.

e Mixture of wastewater streams containing a pollutant with wastewater streams not
containing the pollutant: If a wastewater stream that does not contain a pollutant is combined
with another wastewater stream that contains the pollutant (and has applicable requirements in the
effluent guidelines or requirements determined by the permit writer using BPJ), the permit writer
must ensure that the non-regulated waste stream does not dilute the regulated waste stream to the

point where the pollutant is not analytically detectable. If that oc g Brmit writer will most
likely need to establish internal outfalls, as allowed un er %}) an@gtep 7 below.
tc“

For examples of addressing combined wa ftr 15 3.3 on page 15-10 of EPA’s
Technical Development Documwﬁaﬁl&gﬁal @Y\Lzmltatzons Guidelines and Standards for the
Meat and Poultry Produycty R@l}yt go,uncepﬂ'&‘gkorv (40 CFR 432)®
<www.epa. gov/watersm{%\ée/guﬁﬂm’ﬁﬁfg?/tdd15 .pdf>.

(0]

Facilities with Both New and Existing Sources

Finally, as noted above, if effluent guidelines are applicable to an existing facility, and that facility adds a
new production line, which becomes a new source, the permit writer should calculate TBELs for the
subsequent permit using BPT, BCT, and BAT standards for the existing production line and NSPS for the
new production line, as discussed in section 5.2.2.4 above.

5.2.2.7  Step 7: Apply Additional Regulatory Considerations in Calculating TBELs

The permit writer must consider several additional requirements when deriving TBELs from effluent
guidelines. Those additional requirements consist of evaluating or accounting for the following:

e Expected significant increases or decreases in production during the permit term for tiered
discharger limitations.

e Internal outfalls.

e Requests for a variance from effluent guidelines.

The following sections provide an overview of those topics.
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Tiered Discharge Limitations

If production rates are expected to change significantly during the life of the permit, the permit writer can
include tiered (alternate) TBELs as allowed by § 122.45(b)(2)(i1)(A)(i). Tiered TBELs would apply to
mass-based effluent limitations and would become effective when production or flow (or some other
measure of production) exceeded a threshold value, such as during seasonal production variations.
Generally, up to a 20 percent fluctuation in production is considered to be within the range of normal
variability, while changes in production higher than 20 percent could warrant consideration of tiered
limitations. Exhibit 5-19 illustrates application of tiered limitations.

Exhibit 5-19 Example of tiered discharge limitations

Plant B produced approximately 40 tons per day of product during spring and summer months (i.e., March through
August) and 280 tons per day during fall and winter months during the previous 5 years. Production during the fall
and winter months is significantly higher than during the off-season, and the discharger has made a plausible
argument that production is expected to continue at that level. The effluent guidelines requirements for Pollutant Z
are 0.08 Ibs/1,000 Ibs for the average monthly limitation and 0.14 Ibs/1,000 Ibs for the maximum daily limitation.

Question:
What are appropriate tiered effluent limitations for Plant B?

Answer:
The first tier or lower limitations would be based on a production rate of 40 tons per day. The limitations would
apply between March and August.

Monthly average limitation: S EP P\
40 tons/day x 2,000 Ibs/ton x 0.08 Ibs/1,000 Ibs = 6.4 Ibs/day* Ye. \. \.) ,20'2'\
Daily maximum limitation: Chv 3

ﬁ m\i)%s/day

40 tons/day x 2,000 Ibs/ton x 0.14 Ib\N %%\’)s
The second tier or higher I|m|tat|o?gyg£&1 a\\ %@@ Q&iuctlon rate of 280 tons per day. Those limitations
would apply between Sg‘éedﬂq nd F U‘QVC \

Monthly avg' %9113{\)
280 tons/d%@ Ibs/ton x 0.08 Ibs/1,000 Ibs = 44.8 Ibs/day = 45 Ibs/day*

Daily maximum limitation
280 tons/day x 2,000 Ibs/ton x 0.14 Ibs/1,000 Ibs = 78.4 Ibs/day = 78 Ibs/day*

* calculated to 2 significant figures

Permit writers should include tiered limitations in a permit only after careful consideration of production
data and only when a substantial increase or decrease in production is likely to occur. In the example
above, the lower limitations would be in effect when production was at low levels (March through
August). During periods of significantly higher production (September through February), the higher
limitations would be in effect. In addition, a tiered or alternate set of limitations might be appropriate in
the case of special processes or product lines that operate during certain times only.

Permit writers could base thresholds for tiered limitations on an expected increase in production during
the term of the permit that will continue through the duration of the permit term. For example, if a facility
plans to add a process line and significantly expand production in year 3 of the permit term, the permit
could specify a higher tier of limitations that go into effect when the facility reports reaching a production
level specified in the permit.
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Permit writers must detail in the permit the thresholds and time frames when each tier applies, measures
of production, and special reporting requirements. Special reporting requirements include provisions such
as the following:

o The facility notifying the permitting authority a specified number of business days before the
month it expects to be operating at a higher level of production and the duration this level of
production is expected to continue.

e The facility reporting, in the discharge monitoring report, the level of production and the
limitation and standards applicable to that level.

A detailed discussion of the rationale and requirements for any tiered limitations should be provided in
the fact sheet for the permit.

Internal Outfalls

The NPDES regulations at § 122.45(h) give NPDES permit writers the authority to identify internal
outfalls when effluent limitations at the final outfall are impractical or infeasible. These internal
compliance points might be necessary to ensure proper treatment of persistent, bioaccumulative, and toxic
pollutants that are discharged in concentrations below analytic detection levels at the final effluent outfall
or other pollutants that may be diluted by flows (e.g., cooling water) not containing the pollutant. Some

effluent guidelines may require the use of internal outfalls unless the efﬂuent ingitdsions are adjusted
based on the dilution ratio of the process wastewater to the wastewate(lﬂ g hance point.
e Metal Finishing

Examples of effluent guidelines with required internal co qﬂ&%om IIf‘)ﬁl
effluent guidelines (Part 433) and the Pulp Qgﬁrﬁl\% g ?@@@&wnt guidelines (Part 430).
Accordingly, the permit writer s goqgacﬁn Y an @te)’ﬁ\a utfall monitoring that might be required by
the applicable effluent %@d an% &‘m@" nltorlng requirements in the final permit.

Effluent GwdelmeQ\\erZ’nc

The CWA and federal regulations provide limited mechanisms for variances from requirements in
effluent guidelines. An NPDES permit applicant must meet very specific data and variance application
deadline requirements before a variance may be granted. A variance provides a unique exception to a
particular requirement, and the permit writer should not expect to routinely receive variance requests.
Nevertheless, the permit writer should be aware of the major types of variances and the basic
requirements for each, because the permit writer will most likely be the person to conduct the initial
reviews of such requests before submitting them for review to the State Director (if applicable) or to EPA.

Variance applications are submitted by the NPDES permit applicant and must be submitted before the
close of the public comment period of the permit, except for Fundamentally Different Factors (FDF)
variance requests, which must be requested by the NPDES permit applicant within 180 days of the
effluent guidelines publication. The permit writer should consult § 124.62 for the specific procedures for
decisions regarding various types of variances. Exhibit 5-20 lists the available variances from effluent
guidelines.
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Exhibit 5-20 Variances from effluent guidelines

Legislation Regulation Application
(CWA section) Type (40 CFR) Approval authority deadline
. EPA Region . .
Nonconventional Part 125, Subpart F During permit
30%(g) Pollutant (Reserved) HQ de!egated comment period
authority
Fundamentally EPA Region Zigeeciﬁislig?trgti?rfor
301(n) Different Factors Part 125, Subpart D HQ delegated . .
. standard is published
(FDF) authority

in the FR

NPDES state
or EPA Region in During permit

absence of approved | comment period
state NPDES program

Net Intake or
T Net/Gross § 122.45(g)

The following paragraphs further discuss the variances listed in Exhibit 5-20 and the factors that are
considered in a technical review of a variance request.

Nonconventional Pollutant—CWA Section 301(g) Variance

CWA section 301(g) and the regulations at § 122.21(m)(2) provide for a variance from new or revised
BAT effluent guidelines for certain nonconventional pollutants because of %ronmental factors, so
long as the discharger demonstrates that it is meeting BPT and bths] di hi);e %l\qot prevent
attainment of water quality standards and would notwtﬁ(@“&d itio eqﬁ ‘ments on other point or
nonpoint sources. The pollutants for whi l&h\zf\fgﬁﬁ{y L@{} A section 301(g) variance are
ammonia, chlorine, color, 1ron by the colorimetric 4-aminoantipyrine [4AAP]
method). The CWA A.ca(sq’ petltlon to include additional pollutants on this list.
Industries with facilities t Gra’lvi applied for CWA section 301(g) variances include Iron and Steel
Manufacturing (Part ) Steam Electric Power Generating (Part 423), Inorganic Chemicals
Manufacturing (Part 415), Nonferrous Metals Manufacturing (Part 421), Aluminum Forming (Part 467),
and Pesticides Chemicals (Part 455) facilities.

In addition to meeting the application deadline, the discharger must file a variance application that meets
the following requirements:

e The proposed modified requirements must result in compliance with BPT and water quality
standards of the receiving stream.

e No additional treatment will be required of other point or nonpoint source dischargers as a result
of the variance approval.

e The modified requirements will not interfere with attainment or maintenance of water quality to
protect public water supplies, or with protection and propagation of a balanced population of
shellfish, fish, and wildfowl, and will allow recreational activities in and on the water.

e The modified requirements will not result in quantities of pollutants that can reasonably be
anticipated to pose an unacceptable risk to human health or the environment, cause acute or
chronic toxicity, or promote synergistic properties.
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The permit writer should review the request to ensure that it complies with each of the requirements for
this type of variance. This variance request can involve a great deal of water quality assessment, including
aquatic toxicity, mixing zone and dilution model analysis, and possible site-specific criterion
development. In addition, it might be necessary to assess many complex human health effects, including
carcinogenicity, teratogenicity, mutagenicity, bioaccumulation, and synergistic propensities. Permit
writers may use EPA’s Draft Technical Guidance Manual for the Regulations Promulgated Pursuant to
Section 301(g) of the Clean Water Act of 1977 40 CFR Part 125 (Subpart F)
<www.epa.gov/npdes/pubs/owm0008.pdf> to assess a completed variance request.

Fundamentally Different Factors—FDF Variance

Alternative effluent limitations or standards different from the otherwise applicable requirements in
effluent guidelines may be authorized by EPA if an individual facility is fundamentally different with
respect to factors considered in establishing the limitations or standards otherwise applicable to that
facility’s industrial category. Such a modification is known as a fundamentally different factors (FDF)
variance.

Facilities must submit all FDF variance applications to the appropriate Director, as defined at § 122.2, no
later than 180 days from the date the limitations or standards are published in the FR [see CWA section
301(n)(2) and § 122.21(m)(1)(1)(B)(2)]. An FDF variance is not available to a new source subject to

NSPS. \)3 E‘?P‘

EPA regulations at Part 125, Subpart D, authorlzlng E{’c\r\f’{&gign Iﬁl?mst?aQors to establish

alternative limitations and standards, furthei\ﬁ\ ria used to evaluate FDF variance

requests for direct dischargers. ?1 {)@u&t ns, atéd 30 l%a?ldentlfy six factors that may be considered
a

in determining if a faCJ{@dﬂﬁ ngg;[agy rent

e Nature or q%&y ()Tlutants contained in the raw process wastewater.

e  Volume of the process wastewater and effluent discharged.

e Non-water quality environmental impact of control and treatment of the raw wasteload.
e Energy requirements of the application of control and treatment technology.

e Age, size, land availability, and configurations of discharger’s equipment or facilities as well as
processes employed, process changes, and engineering aspects of the application of control
technology.

e Cost of compliance with required control technology.
The Agency must determine whether, on the basis of one or more of those six factors, the facility in
question is fundamentally different from the facilities and factors considered by EPA in developing the

nationally applicable effluent guidelines. The regulation also lists four other factors that may not provide
a basis for an FDF variance:

e Infeasibility of installation within the time allowed by the CWA.

e Assertion that the national limitations cannot be achieved with the appropriate waste treatment
facilities installed (if the assertion is not based on one or more of the six FDF factors above).

e A discharger’s ability to pay for the required water treatment.
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e The impact of a discharge on local receiving water quality.

In addition, under § 125.31(b)(3), a request for limitations less stringent than the national limitation may
be approved only if compliance with the national limitations would result in either of the following:

e Removal cost wholly out of proportion to the removal cost considered during development of the
national limitations.

e Non-water quality environmental impact (including energy requirements) fundamentally more
adverse than the impact considered during development of the national limitations.

The conditions for approval of a request to modify applicable pretreatment standards and factors
considered are the same as those for direct dischargers.

The legislative history of CWA section 301(n) underscores the necessity for the FDF variance applicant
to establish eligibility for the variance. EPA’s regulations at § 125.32(b)(1) are explicit in imposing that
burden on the applicant. The applicant must show that the factors relating to the discharge controlled by
the applicant’s permit, which are claimed to be fundamentally different are, in fact, fundamentally
different from those factors considered by the EPA in establishing the applicable effluent guidelines. The
pretreatment regulations incorporate a similar requirement at § 403.13(h)(9).

Intake Allowance or Net/Gross Variance S EP A

Some facilities might be unable to comply with effluent g{"liq.eli\m&begdu\s)e,\ogpag%r}ts in their intake
water. Under certain circumstances, the NPDES\ggW% % al‘lck\éq\‘é@@&r pollutants in intake water.
Specifically, permit writers are authorcf}zg kNg?ant etd)(ce(ﬁggr the quantity of pollutants in the intake
water where (1) the ap hc&b«s\&@% g Rdekm‘&s% ecify that the guidelines are to be applied on a net
basis; or (2) the polllﬁ:&ﬁ co tp?l'\tE;’ﬁ&blogy would, if properly installed and operated, meet applicable
effluent guidelines V\q@u&(ﬁé pollutants in the intake waters. The following requirements are included in
§ 122.45(g) for establishing net limitations:
e Credit for conventional pollutants, such as BODs or TSS, are only authorized where the
constituents resulting in the effluent BODs and the TSS are similar between the intake water and
the discharge.

e Credit is authorized only up to the extent necessary to meet the applicable limitation or standard,
with a maximum value equal to the influent concentration.

e Intake water must be taken from the same body of water into which the discharge is made.
e Net credits do not apply to the discharge of raw water clarifier sludge generated during the

treatment of intake water.

Permit writers must include influent monitoring in the permit when this type of variance is granted.

Thermal Discharge—CWA Section 316(a) Variance

CWA section 316(a) and the regulations at § 122.21(m)(6) provide for variances from thermal effluent
limitations in NPDES permits. EPA has only promulgated thermal limitations in effluent guidelines for
two industrial sectors: Beet Sugar Processing Subcategory of the Sugar Processing Point Source Category
(Part 409 Subpart A) and the Cement Manufacturing Point Source Category (Part 411, Subparts A and B).
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Most thermal limitations are based on water quality standards, so most thermal variances actually are not
true technology-based variances. Dischargers must apply for a thermal discharge variance with its permit
application if the thermal effluent limitation is based on an effluent guideline or during the permit
comment period if the thermal effluent limitation is based on a WQBEL.

Regulations for submitting and reviewing thermal discharge variance requests are promulgated at Part
125, Subpart H. The approval authority for a thermal discharge variance request is the state permitting
authority or the EPA Region if there is no approved state NPDES program. Less stringent alternative
thermal effluent limitations may be included in permits if the discharger properly demonstrates that such
effluent limitations are more stringent than necessary to assure the protection and propagation of a
balanced, indigenous community of shellfish, fish and wildlife in and on the body of water into which the
discharge is made, taking into account the cumulative impact of its thermal discharge together with all
other significant impacts on the species affected. Once a variance is granted, the discharger must still
reapply for the variance each permit term. The majority of thermal variance requests are from power
plants seeking relief from water-quality based effluent limitations.

Climate Change Considerations

Evaluation of requests for variances under CWA section 316(a) requires consideration of the change
to the ambient water temperature because of an effluent discharge. The stude@p&mded by
applicants to support their requests frequently include historical thermaﬂ1 receiving water.
Permitting authorities should be aware that the effects of glob m\dte g Q,la alter the thermal
profile of some receiving waters making the historical,r: ,o er (5\{3“ ns less representative
of future conditions. Where appropriate, wa e&&y@h& wfﬂ\ggt ke these potential changes into

t.
accoun — Cnod & i \lpd OY\
\ ZYi%N
5228 Step SN}@p%(}-\ddltlonal Requirements in Effluent Guidelines

The effluent guidelines could provide additional requirements for permit writers to consider when
applying them in NPDES permits.

Industrial Stormwater

Industrial stormwater is sometimes regulated by effluent guidelines. In particular, effluent guidelines
often regulate stormwater for industrial activities that are unsheltered (e.g., mining, outdoor processing,
outside storage of product materials). Examples of contaminated stormwater regulated by effluent
guidelines include the Concentrated Animal Feeding Operations (Part 412), Fertilizer Manufacturing (Part
418), Petroleum Refining (Part 419), Iron and Steel Manufacturing (Part 420), Pulp, Paper, and
Paperboard (Part 430), Metal Products and Machinery (Part 438), and Ore Mining and Dressing (Part
440) point source categories. The permit writer should identify any specific stormwater controls that may
be required by the applicable effluent guidelines accordingly.

Stormwater not regulated by effluent guidelines that is commingled with process wastewater will require
the adjustment of the effluent limitations as discussed in Step 6 above. Section 2.3.2.3 of this manual
provides additional information about stormwater discharges associated with industrial activities.
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Identify the Analytical Methods for Measuring Compliance with TBELs

The permit writer should ensure that the permit specifies the use of the correct analytical methods for
demonstrating compliance with TBELs derived from effluent guidelines. The effluent guidelines often
require specific analytical methods. For example, the General Definitions section of the Meat and Poultry
Products effluent guidelines [§ 432.2(1)] states, “The approved methods of analysis for the following six
parameters [Ammonia (as N), BODs, Oil and Grease (O&G), O&G as hexane extractable material
(HEM), Total Nitrogen, TSS] are found in Table 1B in [§] 136.3. The nitrate/nitrite part of total
nitrogen may also be measured by EPA Method 300.0 (incorporated by reference, see § 432.5).”
Section 8.3 of this manual provides additional information on analytical methods in the NPDES
permitting process.

Documentation and Recordkeeping Requirements

Specific documentation and recordkeeping requirements (e.g., solvent management plans, BMP plans,
alternative monitoring requirements) may be included in the applicable effluent guidelines. The permit
writer should ensure that the documentation and recordkeeping requirements are included in the NPDES
permit. For example, to use the alternative monitoring compliance method for controlling toxic organics
in the Metal Finishing effluent guidelines, the NPDES permit applicant must not only make a certification
statement (see Exhibit 5-15), but must also “submit a solvent management plan that specifies to the

satisfaction of the permitting authority (or, in the case of indirect dischargers, th trol authority) the
toxic organic compounds used; the method of disposal used instead of d @1 c As reclamation,
contract hauling, or incineration; and procedures for ensurm\g thal\(bm orgﬁI cs 0t routinely spill or
leak into the wastewater” as required by § 433. ]xéle)\N Pexa M\beguc documentation and

recordkeeping requirements include tg QMN 1&@9 il and Gas Extraction (Part 435) and the
Concentrated Aquatic An \?ﬂegudehnes (Part 451), the pollution prevention
alternative in the Pes@b\@ 2{(5; (@@é‘ﬁ?uent guidelines (Part 455), and alternative monitoring
requirements (e.g., n in lieu of monitoring for chloroform, in the Pulp, Paper, and Paperboard
effluent guidelines (Part 430).

5.2.2.9 Step 9: Document the Application of Effluent Guidelines in the Fact Sheet

Permit writers need to document their application of effluent guidelines in the NPDES permit fact sheet.
The permit writer should clearly identify the data and information used to determine the applicable
effluent guidelines and how that information was used to derive effluent limitations for the permit. The
information in the fact sheet should provide the NPDES permit applicant and the public a transparent,
reproducible, and defensible description of how the NPDES permit properly incorporates effluent
guidelines.

Similarly, permit writer should also document the rationale for concluding that there are no applicable
effluent guidelines for a discharge or pollutant. In such cases, TBELs may be determined by the permit
writer on a case-by-case basis as discussed in section 5.2.3 below.

5.2.3 Case-by-Case TBELs for Industrial Dischargers

As previously stated, § 125.3(a) indicates that technology-based treatment requirements under CWA
section 301(b) represent the minimum level of control that must be imposed in an NPDES permit.
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Where EPA-promulgated effluent guidelines are not applicable to a non-POTW discharge, such
requirements are established on a case-by-case basis using BPJ.

5.2.3.1 Legal Authority to Establish Case-by-Case TBELs

Case-by-case TBELSs are developed pursuant to CWA section 402(a)(1), which authorizes the EPA
Administrator to issue a permit that will meet either all applicable requirements developed under the
authority of other sections of the CWA (e.g., technology-based treatment standards, water quality
standards, ocean discharge criteria) or, before taking the necessary implementing actions related to those
requirements, “such conditions as the Administrator determines are necessary to carry out the provisions
of this Act.” The regulation at § 125.3(c)(2) specifically cites this section of the CWA, stating that
technology-based treatment requirements may be imposed in a permit “on a case-by-case basis under
section 402(a)(1) of the Act, to the extent that EPA-promulgated effluent limitations are inapplicable.”
Further, § 125.3(c)(3) indicates that “where promulgated effluent limitations guidelines only apply to
certain aspects of the discharger’s operation, or to certain pollutants, other aspects or activities are subject
to regulation on a case-by-case basis to carry out the provisions of the Act.” When establishing case-by-
case effluent limitations using BPJ, the permit writer should cite in the fact sheet or statement of basis
both the approach used to develop the limitations, which is discussed further below, and how the
limitations carry out the intent and requirements of the CWA and the NPDES regulations.

5.2.3.2 Identifying the Need for Case-by-Case TBELs us 12

PA
NPT Ve &9%’\
As noted above, case-by-case TBELs are established in s{gﬁomﬁihe %éE%Rr gated effluent
guidelines are inapplicable. That includes situatjo ‘SN:E e mka :

atet ep{@

e When EPA has not yet ?mdg&e ef%@@ @Qle%nes for the point source category to which a
facility belon {é(g.\ﬁ ac'lligb(t}afg.é\duced distilled and blended liquors [SIC code 2085] and is
part of the miscel 0115’\1%0(18 and beverages category, which does not now have any applicable
effluent guime]g.@

e  When effluent guidelines are available for the industry category, but no effluent guidelines are
available for the facility subcategory (e.g., discharges from coalbed methane wells are not now
regulated by effluent guidelines; however, EPA considers the coalbed methane industrial sector
as a potential new subcategory of the existing Oil and Gas Extraction point source category [Part
435] because of the similar industrial operations performed [i.e., drilling for natural gas
extraction]).

e  When effluent guidelines are available for the industry category but are not applicable to the
NPDES permit applicant (e.g., facilities that do not perform the industrial operation triggering
applicability of the effluent guidelines or do not meet the production or wastewater flow cutoff
applicability thresholds of the effluent guidelines). For example, assume that the poultry
slaughterhouse in Example 2 of Exhibit 5-13 above produces 50 million pounds of whole, halved,
quarter or smaller meat cuts annually. In that case, any TBELSs for the facility would be case-by-
case limitations developed using BPJ because the facility is below the annual production
threshold of 100 million pounds listed in the effluent guideline (Part 432, Subpart K).

o  When effluent guidelines are available for the industry category, but no effluent guidelines
requirements are available for the pollutant of concern (e.g., a facility is regulated by the effluent
guidelines for Pesticide Chemicals [Part 455] but discharges a pesticide that is not regulated by
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these effluent guidelines). The permit writer should make sure that the pollutant of concern is not
already controlled by the effluent guidelines and was not considered by EPA when the Agency
developed the effluent guidelines.

Generally, case-by-case limitations are appropriate when at least one of the conditions listed above
applies and the pollutant is present, or expected to be present, in the discharge in amounts that can be
treated or otherwise removed (e.g., implementation of pollution prevention measures). The resources
listed in sections 5.2.2.2 above and 5.2.3.4 below will help the permit writer in making such
determinations. For example, EPA’s effluent guidelines planning support documents on EPA’s Effluent
Guidelines Biennial Plan Website <http:/water.epa.gov/lawsregs/lawsguidance/cwa/304m/> identify facilities and
industrial sectors that currently are not regulated by effluent guidelines.

5.2.3.3  Factors Considered When Developing Case-by-Case TBELs

The NPDES regulations at § 125.3(c)(2) require that permit writers developing case-by-case effluent
limitations consider the following:

e The appropriate technology for the category class of point sources of which the applicant is a
member, based on all available information.

e Any unique factors relating to the applicant.

The regulations also require that, in setting case-by-case limitations, t%e‘ R@t&igg%yonsider several
specific factors established in § 125.3(d) to select a mode{geﬁtﬁﬁﬁt‘tech?d\@y erive effluent
limitations on the basis of that treatment tech o@y.\ﬁ\l@t goc gﬁﬁ@t@e factors considered by the
permit writer are the same factors r%lair&l l%: consigdgre PA in developing effluent guidelines
and, therefore, are often re&é‘w& t0as heaﬂgm\bgctlon 304(b) factors. The factors are summarized below
in Exhibit 5-21. The %‘%n gr{ék%@ ates case-by-case limitations based on BPT, BCT, and BAT and
uses the more stringw\Oegmology level of control for each pollutant of concern.

Exhibit 5-21 Summary of factors considered when developing case-by-case TBELs

For BPT requirements (all pollutants)

The age of equipment and facilities involved*

The process(es) employed*

The engineering aspects of the application of various types of control techniques*

Process changes*

Non-water quality environmental impact including energy requirements™

The total cost of application of technology in relation to the effluent reduction benefits to be achieved from such
application

For BCT requirements (conventional pollutants)

e All items in the BPT requirements indicated by an asterisk (*) above

e The reasonableness of the relationship between the costs of attaining a reduction in effluent and the derived
effluent reduction benefits

e The comparison of the cost and level of reduction of such pollutants from the discharge of POTWs to the cost
and level of reduction of such pollutants from a class or category of industrial sources

For BAT requirements (toxic and non-conventional pollutants)
e All items in the BPT requirements indicated by an asterisk (*) above
e The cost of achieving such effluent reduction
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The CWA also gives the permit writer the authority to consider process changes to evaluate case-by-case
limitations. As previously stated, technology-based controls in NPDES permits are performance-based
measures. EPA incorporates technology-based controls in NPDES permits that correspond to the
application of an identified technology (including process changes) but does not require dischargers to
install the identified technology. Therefore, EPA leaves to each facility the discretion to select the
technology design or process changes necessary to meet the TBELs specified in the NPDES permit.

The permit writer might need to establish a monitoring-only requirement in the current NPDES permit to
identify pollutants of concern and potential case-by-case limitations for the subsequent NPDES permit
renewal.

5.2.3.4 Resources for Developing Case-by-Case TBELs

There are numerous resources for identifying candidates for model technologies or process changes and
developing case-by-case TBELs using BPJ. Exhibit 5-22 lists some example references that permit
writers can use to derive such limitations.

5.2.3.5  Statistical Considerations When Establishing Case-by-Case TBELs

The quality of the effluent from a treatment facility will normally vary over time. If, for example, BODs
data for a typical treatment plant were plotted against time, one would observe dayto-day variations of
effluent concentrations. Some of that behavior can be described by const E?, ency-
concentration plot. From the plot, one could observe that fo (\Qi\gf file t1 BQﬁjcvgncentrations are
near some average value. Any treatment system c g @{e mean concentration of the
parameter of interest (i.e., the long-te V’QM@S e (or coefficient of variation) and by
assuming a particular stati 8‘[1(&1@1@1@ tlonéw\wﬂi lognormal)

(;'\\e NBBA
When developing a ¢ Qage imitation, permit writers can use an approach consistent with the
statistical approach 'has used to develop effluent guidelines. Specifically, the maximum daily

limitation could be calculated by multiplying the long-term average achievable by implementation of the
model technology or process change by a daily variability factor determined from the statistical properties
of a lognormal distribution. The average monthly limitation can be calculated similarly except that the
variability factor corresponds to the distribution of monthly averages instead of daily concentration
measurements. The daily variability factor is a statistical factor defined as the ratio of the estimated 99th
percentile of a distribution of daily values divided by the mean of the distribution. Similarly, the monthly
variability factor is typically defined as the estimated 95th percentile of the distribution of monthly
averages divided by the mean of the distribution of monthly averages.

A modified delta-lognormal distribution could be fit to concentration data and variability factors
computed for the facility distribution. The modified delta-lognormal distribution models the data as a
mixture of measured values and observations recorded as values less than the detectable level. This
distribution often is selected because the data for many analytes consist of such a mixture of measured
values and results below the detectable level. The modified delta-lognormal distribution assumes that all
non-detected results have a value equal to the detection limitations and that the detected values follow a
lognormal distribution.
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Exhibit 5-22 Tools for developing case-by-case TBELs using BPJ

Permit file information

e Current and previous NPDES application forms.
e Previous NPDES permit and fact sheet.

¢ Discharge monitoring reports.

e Compliance inspection reports.

Information from existing facilities and permits

e NPDES Individual and General Permits for other NPDES permits issued to facilities in the same region or state,
or that include case-by-case limitations for the same pollutants.

¢ Toxicity reduction evaluations for selected industries.

e Other media permit files (e.g., Resource Conservation and Recovery Act [RCRA] permit applications and Spill
Prevention Countermeasure and Control [SPCC] plans.

e [CIS-NPDES <https://icis.epa.gov/icis> data.

e Literature (e.g., technical journals and books).

Effluent guidelines development and planning information

¢ Industry experts within EPA headquarters, EPA Regions, and states <www.epa.gov/guide/contacts.html>.

e Development Documents, CWA section 308 questionnaires, screening and verification data, proposed and final
regulations, contractor’s reports, and project officer contacts <www.epa.gov/guide>.

e EPA’s Technical Support Documents <http://water.epa.gov/lawsregs/lawsguidance/cwa/304m/> and records
supporting EPA’s biennial effluent guidelines program plans also provide additional useful information. In
particular, such resources provide a sample of the current limitation and latest developments in industrial
pollutant prevention, water conservation, and wastewater treatment. The Technical Support Documents also
identify industrial sectors not currently regulated by effluent guidelines.

Statistical guidance PA
e Effluent Guidelines Technical Development Support Documents, such as\dlh@ e%p e%b\Document for Final
Effluent Limitations Guidelines and Standards for the Iron an Stee“@an factu&i@ Pﬁ% ource Category
<www.epa.gov/guide/>. \N a\_(’, ) be( '
o = e
Economics guidance \N 2 Q

Se
e Protocol and Workbook for Degr@('y@g&‘co O Q&biﬁty for NPDES Permits®
Y

1_npdaspes M4 b and <www.epa.gov/npdes/pubs/workbook econ_permits.pdf>.
/npdes/pubs/owm0009.pdf>.

Guidance for BMP-hased ?fnitations

e Guidance Manual for Developing Best Management Practices (BMPs)10
<www.epa.gov/npdes/pubs/owm0274.pdf>.

o Storm Water Management for Industrial Activities: Developing Pollution Prevention Plans and
BMPs"" <www.epa. gov/npdes/pubs/contents_indguide.pdf>.

¢ National Menu of Stormwater Best Management Practices <www.epa.gov/npdes/stormwater/menuofbmps>.

For more details on EPA’s use of statistical methods for developing effluent guidelines, refer to
Development Document for Final Effluent Limitations Guidelines and Standards for the Iron and Steel
Manufacturing Point Source Category <www.epa.gov/guide/ironsteel/reg/tdd.htm>.

5.2.3.6 Documenting Case-by-Case TBELs in the Permit Fact Sheet

Permit writers will need to document the development of case-by-case limitations in the NPDES permit
fact sheet. The permit writer should clearly identify the data and information used in developing these
effluent limitations and how that information was used. The permit writer also should document the
rationale for concluding that there are no applicable effluent guidelines for the industrial wastewater or
pollutant discharge. The information in the fact sheet should provide the NPDES permit applicant and the
public a transparent, reproducible, and defensible description of how the BPJ limitations comply with the
CWA and EPA regulations.
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CHAPTER 6. Water Quality-Based Effluent Limitations

When drafting a National Pollutant Discharge Elimination System (NPDES) permit, a permit writer must
consider the impact of the proposed discharge on the quality of the receiving water. Water quality goals
for a waterbody are defined by state water quality standards. By analyzing the effect of a discharge on the
receiving water, a permit writer could find that technology-based effluent limitations (TBELSs) alone will
not achieve the applicable water quality standards. In such cases, the Clean Water Act (CWA) and its
implementing regulations require development of water quality-based effluent limitations (WQBELS).
WQBELSs help meet the CWA objective of restoring and maintaining the chemical, physical, and
biological integrity of the nation’s waters and the goal of water quality that provides for the protection
and propagation of fish, shellfish, and wildlife and recreation in and on the water (fishable/swimmable).

WQBELSs are designed to protect water quality by ensuring that water quality standards are met in the
receiving water. On the basis of the requirements of Title 40 of the Code of Federal Regulations (CFR)
125.3(a), additional or more stringent effluent limitations and conditions, such as WQBELSs, are imposed
when TBELSs are not sufficient to protect water quality. Exhibit 6-1 illustrates the relationship between
TBELs and WQBELs in an NPDES permit, as well as the determination of final effluent limitations.
o EPP
Exhibit 6-1 Developing efquen{Agthl&s 20'2'\

—- 0 -
Devel pggé{N g\eﬁl@ﬁxllmltatlons

wed \1 Foog ﬁ%§

c\e g »\55 Chapter 5

No. 2 l

Develop water quality-based effluent
limitations (WQBELS)
Chapter 6

Y

Determine final effluent limitations that meet
technology and water quality standards and
anti-backsliding requirements
Chapter 7

CWA section 301(b)(1)(C) requires that permits include any effluent limitations necessary to meet water
quality standards. As illustrated above, to satisfy that requirement, permit writers implement a process to
determine when existing effluent limitations (e.g., TBELs) and existing effluent quality are not sufficient
to comply with water quality standards and to, where necessary, develop WQBELSs. Exhibit 6-2 illustrates
the four basic parts of the standards-to-permits process used to assess the need for and develop WQBELSs.
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After completing that process, the permit writer determines the final effluent limitations, includes any
compliance schedules and interim effluent limitations, as appropriate, and documents all his or her
decisions and calculations.

Exhibit 6-2 Standards-to-permits process

Determine Applicable Water Quality
Standards

Y

Characterize Effluent and Receiving Water

Y

Determine the Need for WQBELs

Y

Calculate WQBELS uS gPh

et W S
Wa ce

This chapter provides basic i 1n @n%’h @dafag\to -permits process. For more detailed
information on wate d?’ s{\aﬁ{ g&ater quality-based permitting, and some of the specific
topics discussed in th d:h%f&r r’é er to the NPDES Website <www.epa.gov/npdes™> and Water Quality
Standards Website Ww.epa.gov/waterscience/standards™.

6.1 Determine Applicable Water Quality Standards

CWA section 303(c) and Part 131 establish the framework for water quality standards. The CWA and
implementing regulations require states to develop and, from time to time, revise water quality standards
applicable to waters of the United States, or segments of such waterbodies, that are in the jurisdiction of
the state. States must review their water quality standards at least once every 3 years and revise them as
appropriate. Wherever attainable, water quality standards should protect water quality that provides for
the protection and propagation of fish, shellfish and wildlife, and recreation in and on the water (i.e., the
CWA section 101(a)(2) fishable/swimmable goal). In establishing standards, states must consider the use
and value of their waters for public water supplies, propagation of fish and wildlife, recreation, agriculture
and industrial purposes, and navigation. The U.S. Environmental Protection Agency (EPA) has provided
information regarding procedures for developing water quality standards in the Water Quality Standards
Regulation at Part 131 and EPA’s Water Quality Standards Handbook: Second Edition'
<www.epa.gov/waterscience/library/wgstandards/handbook.pdf.> (hereafter WQS Handbook). Under CWA section
510, states may develop water quality standards that are more stringent than those required by the CWA.
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EPA Regions review and approve or disapprove new and revised water quality standards adopted by
states. The purpose of EPA’s review is to ensure that the new and revised water quality standards meet
the requirements of the CWA and the Water Quality Standards Regulation. Water quality standards
adopted and submitted to EPA after May 30, 2000, must be approved by EPA before they may be used to
implement the CWA (e.g., used in NPDES permitting). If an EPA Region disapproves a submitted new or
revised state water quality standard, and the state does not adopt the necessary changes within 90 days of
notification of the disapproval, EPA must promptly propose and promulgate a replacement standard [see
§ 131.22(a)].

When writing an NPDES permit, the permit writer must identify and use the state water quality standards
in effect for CWA purposes. EPA maintains a compilation of current state water quality standards on the
Water Quality Standards: State, Tribal, & Territorial Standards Website
<www.epa.gov/waterscience/standards/wgslibrary/>. In addition, EPA’s Water Quality Standards: Laws and
Regulations Website <www.epa.gov/waterscience/standards/rules/> provides federally promulgated standards
applicable to specific states. The remainder of this section provides permit writers with a general
overview of water quality standards and how they are implemented in NPDES permits.

6.1.1 Components of Water Quality Standards
Water quality standards comprise three parts:

e Designated uses. US
e Numeric and/or narrative water quality criteria.

e Antidegradation policy. \|\|
Wate * et

Each of those three compone tmgv%}héq'mﬁﬂpa&:ies that also may be included in state water
i s g0 bofap 20
quality standards, is das€¥ibe 170\(5’5
20-

. §0-
6.1.1.1 Designated Uses (§ 131.10)

The first part of a state’s water quality standards is a classification system for waterbodies based on the
expected uses of those waterbodies. The uses in this system are called designated uses. The regulations at
§ 131.10(a) describe various uses of waters that are considered desirable and that must be considered
when establishing water quality standards. Those uses include public water supplies, propagation of fish,
shellfish, and wildlife, recreation in and on the water, agricultural, industrial, and other purposes
including navigation. The regulations allow states to designate more specific uses (e.g., cold water aquatic
life) [see § 131.10(c)] or uses not specifically mentioned in the CWA, with the exception of waste
transport and assimilation, which are not acceptable designated uses [see § 131.10(a)]. States must also
consider and ensure the attainment and maintenance of the water quality standards of downstream waters
when establishing designated uses [see § 131.10(b)].

The regulations in § 131.10(j) effectively establish a rebuttable presumption that the uses in CWA section
101(a)(2) (fishable/swimmable) are attainable. If a state fails to designate a given waterbody for such
uses, or wishes to remove such uses, it must provide appropriate documentation demonstrating why such
uses are not attainable. This analysis is commonly called a Use Attainability Analysis (UAA) (see

§ 131.3(g) and section 6.1.2.1 below).
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6.1.1.2  Water Quality Criteria (§ 131.11)

The second part of a state’s water quality standards is the set of water quality criteria sufficient to support
the designated uses of each waterbody. EPA’s Water Quality Standards Regulation at § 131.11(a) requires
states to adopt water quality criteria using sound scientific rationale and to include sufficient parameters
or constituents to protect the designated use. If a waterbody has multiple use designations, the criteria
must support the most sensitive use. The regulation at § 131.11(b) allows states to adopt both numeric and
narrative water quality criteria. Numeric water quality criteria are developed for specific parameters to
protect aquatic life and human health and, in some cases, wildlife from the deleterious effects of
pollutants. States establish narrative criteria where numeric criteria cannot be established, or to
supplement numeric criteria. Criteria newly adopted or revised on or after May 30, 2000, do not become
effective for purposes of the CWA until approved by EPA [see § 131.21(c)].

CWA section 304(a) directs EPA to develop, publish, and, from time to time, revise criteria for water
quality accurately reflecting the latest scientific knowledge on the following:

e The kind and extent of all identifiable effects on health and welfare, including effects on aquatic
life and recreational uses, that may be expected from the presence of pollutants in any body of
water.

e The concentration and dispersal of pollutants or their byproducts through biological, physical, and
chemical processes. EP A

e The effects of pollutants on biological community dlve\%\t@, ptoc}t)ct;gltyl@?i&tability.

EPA’s recommended criteria developed umﬁm\&lctlgé@i@y@ssm states in developing their water
quality standards. EPA’s nume {f @é’l re a Qs of individual pollutants or parameters or they
describe conditions of; e@té&o generally will protect the CWA section 101(a)(2) fishable
and swimmable usesG]EP Qez {E‘r’nended criteria developed under CWA section 304(a) do not reflect
consideration of eco‘}sgnc impacts or the technological feasibility of meeting the chemical concentrations
in ambient water. EPA provides a table of the nationally recommended CWA section 304(a) criteria on
the National Recommended Water Quality Criteria Website <www.epa.gov/waterscience/criteria/wgctable/>. The
regulation at § 131.11(b)(1) indicates that, in establishing numeric criteria, states may (1) adopt EPA’s
recommended criteria published under CWA section 304(a), (2) adopt those criteria modified to reflect
site-specific conditions, or (3) adopt criteria based on other scientifically defensible methods.

CWA section 303(c)(2)(B) specifically requires states to adopt numeric criteria for CWA section 307(a)
toxic (priority) pollutants for which EPA has published recommended criteria if the discharge or presence
of the pollutant can reasonably be expected to interfere with designated uses. Furthermore, § 131.11(a)(2)
requires states to review water quality data and information on discharges to identify specific water
bodies where toxic pollutants might be adversely affecting water quality or attainment of designated uses
or where levels of toxic pollutants would warrant concern and to adopt criteria for such toxic pollutants
applicable to the waterbody that are sufficient to protect the designated use. As discussed in section 1.2
and presented in Exhibit C-1 in Appendix C of this manual, the CWA section 307(a) list contains

65 compounds and families of compounds, which EPA has interpreted to include 126 toxic (priority)
pollutants.
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Numeric Criteria—Aquatic Life

Numeric criteria for the protection of aquatic life are designed to protect aquatic organisms, including
both plants and animals. EPA’s aquatic life criteria address both short-term (acute) and long-term
(chronic) effects on both freshwater and saltwater species. Each of those criteria generally consists of
three components:

e Magnitude: The level of pollutant (or pollutant parameter), usually expressed as a concentration,
that is allowable.

e Duration: The period (averaging period) over which the in-stream concentration is averaged for
comparison with criteria concentrations.

e Frequency: How often criteria may be exceeded.

Are criteria and effluent limitations expressed in the same terms?

Generally, criteria and effluent limitations are not expressed in the same terms. As discussed above,
criteria are generally expressed as a magnitude, duration and frequency. Effluent limitations in NPDES
permits are generally expressed as a magnitude (e.g., milligrams per liter, micrograms per liter) and an
averaging period (e.g., maximum daily, average weekly, average monthly). A permit writer should be
aware of the procedures used by his or her permitting authority to appropriately reflect the magnitude,
duration, and frequency components of aquatic life criteria when determlnmg IPt\aed for and
calculating effluent limitations for NPDES permits. Typically, the comp g\altena are
addressed in water quality models through the use of stahshcsgycjeﬂv ter and effluent
flow values that ensure that criteria are met under onsé@p g ’ﬂon 6.2 below).

[W-\'s

+o0 n A2
Exhibit 6-3 is an exa&%? ﬂ\‘é@er aquatic life criteria for cadmium from the National
Recommended WatQ‘AOua 't\/ Criteria Website <www.epa.gov/waterscience/criteria/wqctable/> and at 66 FR
18935, April 12, 2001, Notice of Availability of 2001 Update: Aquatic Life Criteria Document for
Cadmium <www.epa.gov/EPA-WATER/2001/April/Day-12/w9056.htm>.

Exhibit 6-3 Aquatic life criteria example: Cadmium (dissolved)

Except possibly where a locally important species is unusually sensitive, freshwater aquatic organisms and their
uses should not be affected unacceptably if

Chronic criterion:
The 4-day average concentration (in micrograms per liter [ug/L]) does not exceed the numerical value given by
g(0-7400ln(hardness)-4.719) (1 101672 — [(In hardness)(0.041838)]) more than once every 3 years on average.

Acute criterion:
The 24-hour average concentration (in pg/L) does not exceed the numerical value given by
gl10166lIn(hardness)]-3.924) (4 136672 — [(In hardness)(0.041838)]) more than once every 3 years on average.

It is apparent that the acute and chronic aquatic life criteria for cadmium are not simply single numbers.
Rather, they are expressed as a magnitude, a duration (4-day average or 24-hour average), and a
frequency (not more than once every 3 years). Furthermore, the magnitude is expressed by a formula that
is hardness-dependent, as is the case for most criteria for metals.
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The magnitude of other aquatic life criteria can vary according to other conditions in the water or even
based on the presence or absence of certain aquatic life. For example, EPA’s 1999 recommended
ammonia criteria vary according to pH, temperature, the presence or absence of salmonid species, and the
presence or absence of early life stages of fish. A permit writer must be aware of the applicable criteria
and any state regulations, policies, and procedures for interpreting numeric criteria and for implementing
the criteria in NPDES permits. The durations of aquatic life criteria vary as well. For example, EPA’s
criteria recommendations for ammonia include a 30-day average chronic criterion. Also, many acute
criteria for toxic pollutants are expressed as a 1-hour average. The frequency component of most aquatic
life criteria specifies that they should be exceeded no more than once every three years.

Some states have adopted numeric criteria for nutrients as part of their water quality standards. EPA has
developed nutrient criteria recommendations that are numeric values for both causative (phosphorus and
nitrogen) and response (chlorophyll a and turbidity) variables associated with the prevention and
assessment of eutrophic conditions. EPA’s recommended nutrient criteria are different from most of its
other recommended criteria, such as the criteria for cadmium and ammonia. First, EPA’s recommended
nutrient criteria are ecoregional rather than nationally applicable criteria, and they can be refined and
localized using nutrient criteria technical guidance manuals. Second, the recommended nutrient criteria
represent conditions of surface waters that have minimal impacts caused by human activities rather than
values derived from laboratory toxicity testing. Third, the recommended nutrient criteria are do not
include specific duration or frequency components; however, the ecoregional nu?&t criteria documents
indicate that states may adopt seasonal or annual averaging periods for n iterig instead of the
1-hour, 24-hour, or 4-day average durations typical of aquatﬁ h\(@\ent rla fi goﬂ&zﬂutants The
ecoregional nutrient criteria documents, techmc ther information on EPA’s
nutrient criteria recommendations, are a ﬂﬁﬂ i) Waﬁ@@uaht\/ Criteria for Nitrogen and

Phosphorus Pollution Web.sr%g\ Q\Qe a. ence/cr1ter1a/nutr1ent/>
cied & at

Water quality standi{glé)alag llcally include aquatic life criteria for parameters such as temperature and
pH that are not chemical constituents. Criteria for pH generally are expressed as an acceptable pH range
in the waterbody. Temperature criteria might be expressed as both absolute temperature values (e.g.,
temperature may not exceed 18 degrees Celsius [°C]) and restrictions on causing changes in temperature
in the waterbody (e.g., discharges may not warm receiving waters by more than 0.5 °C).

In addition to criteria for individual pollutants or pollutant parameters, many states include in their water
quality standards criteria for dissolved oxygen. Often, criteria for dissolved oxygen are addressed by
modeling and limiting discharges of oxygen-demanding pollutants such as biochemical oxygen demand
(BOD), chemical oxygen demand (COD), and nutrients (phosphorus and nitrogen).

Finally, states could also include in their water quality standards numeric criteria to address the effect of
mixtures of pollutants. For example, whole effluent toxicity (WET) criteria protect the waterbody from
the aggregate and synergistic toxic effects of a mixture of pollutants. WET is discussed in detail later in
this chapter.

Numeric Criteria—Human Health

Human health criteria for toxic pollutants are designed to protect people from exposure resulting from
consumption of fish or other aquatic organisms (e.g., mussels, crayfish) or from consumption of both
water and aquatic organisms. These criteria express the highest concentrations of a pollutant that are not
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expected to pose significant long-term risk to human health. Exhibit 6-4 is an example of human health
criteria for dichlorobromomethane.

Exhibit 6-4 Human health criteria example: Dichlorobromomethane

For the protection of human health from the potential carcinogenic effects of dichlorobromomethane through
ingestion of water and contaminated aquatic organisms, the ambient water criterion is determined to be 0.55 ug/L.

For the protection of human health from the potential carcinogenic effects of dichlorobromomethane through
ingestion contaminated aquatic organisms alone, the ambient water criterion is determined to be 17 ug/L.

These values were calculated based on a national default freshwater/estuarine fish consumption rate of
17.5 grams per day.

Other criteria for protection of human health (e.g., bacteria criteria) consider a shorter-term exposure
through uses of the waterbody such as contact recreation. EPA’s current bacteria criteria
recommendations use enterococci and Escherichia coli bacteria as indicators and include two
components: a geometric mean value and a single sample maximum value. EPA has developed
information on implementing those criteria in water quality standards on the Microbial (Pathogen) Water

Quality Criteria Website <www.epa.gov/waterscience/criteria/humanhealth/microbial/>.

Other Numeric Criteria uS P A

In addition to aquatic life and human health criteria, some state W‘e‘f&r}iﬁalit‘z@t‘aﬂ&?d/s\ include other

forms of numeric criteria, such as wildlife, sedir{lthxNﬂ*&' c’ri‘&egﬁr\be(
g N2 © on Sev

Wildlife criteria are derived.t a(it@iﬂigl ambi ﬁgcentrations of chemicals that, if not exceeded, will

protect mammals an@:\ﬁﬁg f‘ro;c:e%@@se%pacts resulting from exposure to those chemicals through

consumption of aqu 'bqrﬁegi's s and water. EPA established four numeric criteria to protect wildlife in

the Great Lakes system in its Final Water Quality Guidance for the Great Lakes System

<www.epa.gov/EPA-WATER/1995/March/Day-23/pr-82.html> (60 FR 15387, March 23, 1995).

In a healthy aquatic community, sediments provide a habitat for many living organisms. Controlling the
concentration of pollutants in the sediment helps to protect bottom-dwelling species and prevents harmful
toxins from moving up the food chain and accumulating in the tissue of animals at progressively higher
levels. For more information on this topic, see EPA’s Suspended and Bedded Sediments Website

<www.epa.gov/waterscience/criteria/sediment/>.

The presence, condition and numbers of types of fish, insects, algae, plants, and other organisms are data
that, together, provide direct, accurate information about the health of specific bodies of water. Biological
criteria (biocriteria) are narrative or numeric expressions that describe the reference biological integrity
(structure and function) of aquatic communities inhabiting waters of a given designated aquatic life use.
Biocriteria are based on the numbers and kinds of organisms present and are regulatory-based biological
measurements. They are used as a way of describing the qualities that must be present to support a desired
condition in a waterbody, and they serve as the standard against which biological assessment results are
compared. EPA’s Biocriteria: Uses of Data in NPDES Permits Website
<www.epa.gov/waterscience/biocriteria/watershed/npdes.html> provides more information on the use of
bioassessment information.
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Narrative Criteria

All states have adopted narrative water quality criteria to supplement numeric criteria. Narrative criteria
are statements that describe the desired water quality goal for a waterbody. Narrative criteria, for
example, might require that discharges be “free from toxics in toxic amounts” or be “free of objectionable
color, odor, taste, and turbidity.” Narrative criteria can be the basis for limiting specific pollutants for
which the state does not have numeric criteria [§ 122.44(d)(1)(vi)] or they can be used as the basis for
limiting toxicity using WET requirements where the toxicity has not yet been traced to a specific pollutant
or pollutants [§ 122.44(d)(1)(v)]. For toxic pollutants, EPA’s Water Quality Standards Regulation at

§ 131.11(a)(2) requires states to develop implementation procedures for toxics narrative criteria that
address how the state intends to regulate point source discharges of toxic pollutants to water quality
limited segments.

6.1.1.3  Antidegradation Policy (§ 131.12)

The third part of a state’s water quality standards is its antidegradation policy. Each state is required to
adopt an antidegradation policy consistent with EPA’s antidegradation regulations at § 131.12. A state’s
antidegradation policy specifies the framework to be used in making decisions about proposed activities
that will result in changes in water quality. Antidegradation policies can play a critical role in helping
states protect the public resource of water whose quality is better than established criteria levels and
ensure that decisions to allow reductions in water quality are made in a public tén?&r and serve the
public good. Along with developing an antidegradation policy, each stat ’i& the method it will
use to implement the policy. It is important for permit erte?\ t(\b&)f-a}lnhal;\v?)l'gh state’s

9 4

antidegradation policy and how that policy is to be(i [Bifents MS permits.

& \N 2\ on 5P
A state’s antidegradation pol\'k(iyﬁ)@@fées t?&qe\\}e@ of%rotection from degradation of existing water
quality: 0’\\6 1 ,\55A %)

0-
o Tier 1: ThiNé}-r%uires that existing uses, and the level of water quality necessary to protect the
existing uses, be maintained and protected.

e Tier 2: Where the quality of waters exceeds levels necessary to support propagation of fish,
shellfish, and wildlife and recreation in and on the water (sometimes referred to as high-quality
waters), Tier 2 requires that this level of water quality be maintained and protected unless the
state finds, after full satisfaction of the intergovernmental coordination and public participation
provisions of the state’s continuing planning process, that allowing lower water quality is
necessary to accommodate important economic or social development in the area where the
waters are located. In allowing any such degradation or lower water quality, the state must assure
water quality adequate to protect existing uses fully and must assure that there will be achieved
the highest statutory and regulatory requirements for all new and existing point sources and all
cost-effective and reasonable best management practices for nonpoint source control.

e Tier 3: This tier requires that the water quality of outstanding national resources waters
(ONRWSs) be maintained and protected.

States take a variety of approaches to implementing antidegradation policies. Some states designate their
waters as Tier 1, Tier 2 (high-quality water) or Tier 3 waters in their antidegradation implementation
methods, while others designate a waterbody as a Tier 2 or high-quality water only when activities that
would degrade water quality are proposed. In some cases, states may have classified the waterbody as
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receiving a tier of protection for all pollutant-related parameters, whereas in other cases, tiers of
protection have been determined on a parameter-by-parameter basis.

6.1.1.4  General Policies (§ 131.13)

In addition to the three required components of water quality standards, states may, at their discretion,
include in their standards policies that generally affect how the standards are applied or implemented.
Examples of such policies include mixing zone policies, critical low flows at which criteria must be
achieved, and the availability of variances. Some general policies are discussed in more detail later in this
chapter. As with the other components of water quality standards, general policies are subject to EPA
review and approval if they are deemed to be new or revised water quality standards (i.e., if they
constitute a change to designated use(s), water quality criteria, antidegradation requirements, or any
combination).

Additional and more detailed information on water quality standards is available in the WQS Handbook.

6.1.2 Water Quality Standards Modifications

Permit writers should be aware of several types of modifications to water quality standards that could
permanently or temporarily change the standards and, thus, change the fundamental basis of WQBELSs.
Those modifications, described below, are as follows:

e Designated use reclassification. \. J 0’2’\
* Site-specific water quality criteria modificati n \ne- A, 2
. . N | e
e  Water quality standard variance. \N a\e( Sep\em
. 00d '\,eC\ ol
6.1.2.1 Design%\qgélﬁ@ %\eg@&sm&“bn
Once a use has been‘%@igﬁzg%’d for a particular waterbody or segment, that use may not be removed from
the water quality standards except under specific conditions. To remove a designated use, the state
demonstrates that attaining that use is not feasible because of any one of the six factors listed in
§ 131.10(g). The regulations at § 131.10(j) specifically require a state to conduct a UAA if the designated
uses for a waterbody do not include the uses in CWA section 101(a)(2) (i.e., fishable/swimmable uses); if
the state wishes to remove designated uses included in CWA section 101(a)(2) from its water quality
standards; or if the state wishes to adopt subcategories of CWA section 101(a)(2) uses with less stringent
criteria. The WQS Handbook discusses UAAs and removing designated uses in detail. Reclassifying a
waterbody’s designated uses, as supported by a UAA, is a permanent change to both the designated use(s)
and the water quality criteria associated with that (those) use(s).

States may conduct a UAA and remove a designated use but not if it is an existing use. Existing uses are
defined in § 131.3 as those uses actually attained in the waterbody on or after November 28, 1975 (the
date of EPA’s initial water quality standards regulation at 40 Federal Register 55334, November 28,
1975). At a minimum, uses are deemed attainable if they can be achieved by the implementing effluent
limits required under CWA sections 301(b) and 306 and by implementing cost effective and reasonable
best management practices (BMPs) for nonpoint source control. EPA’s Water Quality Standards: UAA
Website <www.epa.gov/waterscience/standards/uses/uaa/index.htm> pl‘OVideS additional information and some
example UAAs.
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6.1.2.2  Site-Specific Water Quality Criteria Modification

As noted above, CWA sections 303(a)—(c) require states to adopt water quality criteria sufficient to
protect applicable designated uses. In some cases, a state might find that the criteria it has adopted to
protect a waterbody or segment of a waterbody do not adequately account for site-specific conditions. In
such cases, states have the option of modifying water quality criteria on a site-specific basis. Setting site-
specific criteria might be appropriate where, for example, a state has adopted EPA’s CWA section 304(a)
criteria recommendations and finds that physical or chemical properties of the water at a site affect the
bioavailability or toxicity of a chemical, or the types of local aquatic organisms differ significantly from
those actually tested in developing the EPA-recommended criteria. Site-specific criteria modifications
change water quality criteria permanently while continuing to support the current designated uses.

Development of site-specific criteria for aquatic life is discussed in section 3.7 of the WQS Handbook for
cases when (1) there might be relevant differences in the toxicity of the chemical in the water at the site
and laboratory dilution water (Water-Effect Ratio Procedure) and (2). the species at the site are more or
less sensitive than those used in developing the natural criteria (Species Recalculation Procedure). EPA’s
Office of Science and Technology (OST) has developed the Interim Guidance on Determination and Use
of Water-Effect Ratios for Metals <www.epa.gov/waterscience/standards/handbook/handbookappxL.pdf> in
Appendix L of the WQS Handbook and the Streamlined Water-Effect Ratio Procedure for Discharges of
Copper® <www.epa.gov/waterscience/criteria/copper/copper.pdf>. In addition, pages 90-97 of Appendix L provide
guidance for using the Species Recalculation Procedure. States may also consi ablishing aquatic life
criteria based on natural background conditions. Further information gan\l) ou;z@tllfhe memo
Establishing Site Specific Aquatic Life Criteria Equal to Ne¥nral*Bac

<www.epa. gov/watersc1ence/11brary/wqcr1ter1a/naturalb AN ar S ep\em

d& ed OO
6.1.2.3  Water Qu‘%@/\&tgn%%g(‘éa ge
Water quality standar afi’aﬁcgs are changes to water quality standards and have similar substantive and

procedural requirements as what are required to remove a designated use. Unlike use removal, variances
are time-limited and do not permanently remove the current designated use of a waterbody. Variances are
usually discharger- and pollutant-specific, though some states have adopted general variances. Where a
state has adopted a general variance, the analyses necessary for the variance have been completed on a
watershed-wide or statewide basis and, therefore, the process of obtaining a variance is simplified for
individual dischargers in that watershed or state.

A variance might be appropriate where the state believes that the existing standards are ultimately
attainable and that, by retaining the existing standards rather than changing them, the state would ensure
that further progress is made in improving the water quality toward attaining the designated uses while the
variance is in effect. State-adopted variances have been approved by EPA where, among other things, the
state’s standards allow variances and the state demonstrates that meeting the applicable criteria is not
feasible on the basis of one or more of the factors outlined in § 131.10(g). A variance typically is granted
for a specified period and must be reevaluated at least once every 3 years as reasonable progress is made
toward meeting the standards [see section 5.3 of the WQS Handbook and § 131.20(a)].

Modifications of water quality standards could affect effluent limitations in permits in several ways.

Specifically, the modifications can change the fundamental basis for WQBELSs, potentially affecting an
assessment of the need for WQBELSs and possibly resulting in either more or less stringent WQBELSs than
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would otherwise be required. It is the permit writer’s responsibility to ensure that any EPA-approved
modification of water quality standards is properly reflected in an affected NPDES permit.

6.1.3 Water Quality Standards Implementation

As previously noted, CWA section 301(b)(1)(C) requires NPDES permits to establish effluent limitations
as necessary to meet water quality standards. Effluent limitations and other conditions in NPDES permits
may be based on a parameter-specific approach or a WET testing approach to implementing water quality
standards. A third approach to implementing water quality standards, using biocriteria or bioassessment,
is not directly accomplished through NPDES permit effluent limitations but can lead to effluent
limitations for specific parameters or for WET. Each of those approaches to implementing water quality
standards is discussed briefly below.

What procedures should permit writers use to implement water quality standards?

The terminology used and procedures described in this manual when discussing both assessing the
need for and calculating WQBELs are based on the procedures in EPA’s Technical Support Document
for Water Quality-Based Toxics Control* <www.epa.gov/npdes/pubs/owm0264.pdf> (hereafter TSD). Those
procedures were developed specifically to address toxic pollutants but have been appropriately used
to address a number of conventional and nonconventional pollutants as well. Permit writers should be
aware that most permitting authorities have developed their own terminology @?j gocedures for water

quality-based permitting, often derived from, but with variations on, EPA’ For example,
EPA itself promulgated Final Water Quality Guidance for the gﬁ t hak z@'@% FR 15387,
March 23, 1995) with minimum water quality crlterl {éh{g; %‘lh d implementation
procedures, including permitting proceduéﬂéﬁéqd e.mgé e CWA lllinois, Indiana,
Michigan, Minnesota, New York Ohj g va consm were required to adopt
procedures for the Great m th @ S|stent W|th that guidance. Permit writers should

always consult the @2@@ @M@Xe ulations, policy, and guidance for the approved water
quality-based perm tmg rE@e s in their state.

6.1.3.1 Parameter-Specific Approach

The parameter-specific approach uses parameter-specific criteria for protection of aquatic life, human
health, wildlife, and sediments, as well as any other parameter-specific criteria adopted into a state’s
water quality standards. The criteria are the basis for analyzing an effluent, deciding which parameters
need controls, and deriving effluent limitations that will control those parameters to the extent necessary
to achieve water quality standards in the receiving water. Parameter-specific WQBELs in NPDES permits
involve a site-specific evaluation of the discharge (or proposed discharge) and its potential effect on the
receiving water or an evaluation of the effects of multiple sources of a pollutant on the receiving water
(e.g., through a total maximum daily load [TMDL] analysis). The parameter-specific approach allows for
controlling individual parameters, (e.g., copper, BOD, total phosphorus) before a water quality impact has
occurred or for helping return water quality to a level that will meet designated uses.

6.1.3.2  Whole Effluent Toxicity (WET) Approach

WET requirements in NPDES permits protect aquatic life from the aggregate toxic effect of a mixture of
pollutants in the effluent. WET tests measure the degree of response of exposed aquatic test organisms to
an effluent. The WET approach is useful for complex effluents where it might be infeasible to identify
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and regulate all toxic pollutants in the effluent or where parameter-specific effluent limitations are set, but
the combined effects of multiple pollutants are suspected to be problematic. The WET approach allows a
permit writer to implement numeric criteria for toxicity included in a state’s water quality standards or to
be protective of a narrative “no toxics in toxic amounts” criterion. Like the parameter-specific approach,
the WET approach allows permitting authorities to control toxicity in effluents before toxic impacts occur
or may be used to help return water quality to a level that will meet designated uses.

6.1.3.3 Bioassessment Approach

The biocriteria approach is used to assess the overall biological integrity of an aquatic community. As
discussed in section 6.1.1.2 above, biocriteria are numeric values or narrative statements that describe the
biological integrity of aquatic communities inhabiting waters of a given designated aquatic life use. When
incorporated into state water quality standards, biocriteria and aquatic life use designations serve as direct
endpoints for determining aquatic life use attainment. Once biocriteria are developed, the biological
condition of a waterbody can be measured through a biological assessment, or bioassessment.

A bioassessment is an evaluation of the biological condition of a waterbody using biological surveys and
other direct measurements of resident biota in surface waters. A biological survey, or biosurvey, consists
of collecting, processing, and analyzing representative portions of a resident aquatic community to
determine the community structure and function. The results of biosurveys can be compared to the
reference waterbody to determine if the biocriteria for the designated use of th forbody are being met.
EPA issued guidance on this approach in Biological Criteria: NanQnaj P)CA m,.G@&nce for Surface
Waters® <www.epa. gov/blomdncators/html/blolcont htm[>, Nﬁ}@ is ug@d\&@)cﬁterla generally are not
directly implemented through NPDES pe &(&sessmg whether a waterbody is
attaining water quality standard‘ﬂ; ent 1@&\1terla could lead to parameter-specific effluent
limitations where the 1t31’§:§i§\e to identify specific pollutant(s) and source(s)
contributing to that n%Re ?ﬁ\ ce EPA s Biocriteria: Uses of Data — Identify Stressors to a
Waterbody WebSItCMW epa. gov/watcrsc1cncc/b1ocrltcrla/uscs/strcssors html>) or could lead to WET limitations
where the permitting authority identifies sources of toxicity to aquatic life. EPA’s Biocriteria: Uses of
Data - NPDES <www.epa.gov/waterscience/biocriteria/watershed/npdes.htm|> provides examples on the use of
bioassessment information in the NPDES permitting process.

Sections 6.2—6.4 below discuss, in detail, implementing water quality standards using the parameter-
specific approach to assess the need for and develop effluent limitations in NPDES permits. Section 6.5
below provides additional detail on WET requirements in NPDES permits.

6.2 Characterize the Effluent and the Receiving Water

After identifying the most current, approved, water quality standards that apply to a waterbody, a permit
writer should characterize both the effluent discharged by the facility being permitted and the receiving
water for that discharge. The permit writer uses the information from those characterizations to determine
whether WQBELSs are required (section 6.3 below) and, if so, to calculate WQBELSs (section 6.4 below).
Characterizing the effluent and receiving water can be divided into five steps as shown in Exhibit 6-5 and
discussed in detail below.
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Exhibit 6-5 Steps for characterizing the effluent and receiving water

Step 1. Identify pollutants of concern in the effluent

Step 2. Determine whether water quality standards provide for consideration of a dilution
allowance or mixing zone

Step 3. Select an approach to model effluent and receiving water interactions
Step 4. Identify effluent and receiving water critical conditions
Step 5. Establish an appropriate dilution allowance or mixing zone

6.2.1 Step 1: Identify Pollutants of Concern in the Effluent

There are several sources of information for and methods of identifying pollutants of concern for
WQBEL development. For some pollutants of concern, the permit writer might not need to conduct any
further analysis and could, after characterizing the effluent and receiving water, proceed directly to
developing WQBELS (section 6.4 below). For other pollutants of concern, the permit writer uses the
information from the effluent and receiving water characterization to assess the need for WQBELSs
(section 6.3 below). The following subsections identify five categories of pollutants of concern for
WQBEL development.

6.2.1.1 Pollutants with Applicable TBELs

One category of pollutants of concern includes those pollutants for whj cl\ﬂ%&rrb iter has developed
TBELSs based on national or state technology standards OK%Q\a &ﬁ&@-’oy case\@;1§1r2— g best professional
judgment. By developing TBELSs for a pollutan eady determined that there will
be some type of final limitations for t 1&0 nt i t@(p&%é)and must then determine whether more
stringent limitations than e\@p Q E,m\i% needed to prevent an excursion above water quality
standards in the recefs % W, tex{ @&Eégmblt 6-1 above). A permit writer can determine whether the
TBELs are sufﬁmen&(p ctive by either proceeding to calculate WQBELSs as described in section 6.4
below and comparing them to the TBELs or by assuming that the maximum daily TBEL calculated is the
maximum discharge concentration in the water quality assessments described in section 6.3 below.

6.2.1.2 Pollutants with a Wasteload Allocation from a TMDL

Pollutants of concern include those pollutants for which a wasteload allocation (WLA) has been assigned
to the discharge through a TMDL. Under CWA section 303(d), states are required to develop lists of
impaired waters. Impaired waters are those that do not meet the water quality standards set for them, even
after point sources of pollution have installed the minimum required levels of pollution control
technology. The law requires that those jurisdictions establish priority rankings for waters on their CWA
section 303(d) list and develop TMDLs for those waters.

What is a WLA?

The term WLA refers to the portion of a receiving water’s loading capacity that is allocated to one of its
existing or future point sources of pollution [see § 130.2(h)]. The WLA could be allocated through an
EPA-approved TMDL, an EPA or state watershed loading analysis, or a facility-specific water quality
modeling analysis.
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A TMDL is a calculation of the maximum amount of a single pollutant that a waterbody can receive and
still meet water quality standards and an allocation of that amount to the pollutant’s sources. The portions
of the TMDL assigned to point sources are WLAs, and the portions assigned to nonpoint sources and
background concentrations of the pollutant are called /oad allocations (LAs). The calculation must
include a margin of safety to ensure that the waterbody can be used for the purposes designated in the
water quality standards, to provide for the uncertainty in predicting how well pollutant reduction will
result in meeting water quality standards, and to account for seasonal variations. A TMDL might also
include a reserve capacity to accommodate expanded or new discharges in the future. Exhibit 6-6 depicts
the parts of a TMDL.

Exhibit 6-6 Parts of a TMDL

WLA for

Point
Source #2

WLA for
Point
Source #1

Reserve ! W ETE T
Capacity ' of Safety

i
SR e

oW ed O°

N TMDL = ZWLA + ZLA + Margin of Safety + Reserve Capacity

The NPDES regulations at § 122.44(d)(1)(vii)(B) require that NPDES permits include effluent limitations
developed consistent with the assumptions and requirements of any WLA that has been assigned to the
discharge as part of an approved TMDL. Thus, any pollutant for which a WLA has been assigned to the
permitted facility through a TMDL is a pollutant of concern.

Permit writers might also choose to consider any pollutant associated with an impairment of the receiving
water a pollutant of concern, regardless of whether an approved TMDL has been developed for that
pollutant, a WLA has been assigned to the permitted facility, or the permitted facility has demonstrated
that the pollutant is present in its effluent. Permitting authorities might consider monitoring requirements
to collect additional data related to the presence or absence of the impairing pollutant in a specific
discharge to provide information for further analyses.

6.2.1.3  Pollutants Identified as Needing WQBELs in the Previous Permit

Another category of pollutants of concern includes those pollutants that were identified as needing
WQBELSs in the discharger’s previous permit. Permit writers must determine whether the conditions
leading to a decision to include WQBELSs for the pollutant in the previous permit continue to apply.
Where those conditions no longer apply, the permit writer would need to complete an anti-backsliding
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analysis to determine whether to remove the WQBELSs from the reissued permit. Chapter 7 of this manual
provides additional information on anti-backsliding requirements of the CWA and NPDES regulations. In
addition, the permit writer might need to conduct an antidegradation analysis if the revised limitation
would allow degradation of the quality of the receiving water.

6.2.1.4  Pollutants Identified as Present in the Effluent through Monitoring

Pollutants of concern also include any pollutants identified as present in the effluent through effluent
monitoring. Effluent monitoring data are reported in the discharger’s NPDES permit application,
discharge monitoring reports and special studies. In addition, the permitting authority might collect data
itself through compliance inspection monitoring or other special study. Permit writers can match
information on which pollutants are present in the effluent to the applicable water quality standards to
identify parameters that are candidates for WQBELSs.

6.2.1.5 Pollutants Otherwise Expected to be Present in the Discharge

A final category of pollutants of concern includes those pollutants that are not in one of the other
categories but are otherwise expected to be present in the discharge. There might be pollutants for which
neither the discharger nor the permitting authority have monitoring data but, because of the raw materials
stored or used, products or by-products of the facility operation, or available data and information on
similar facilities, the permit writer has a strong basis for expecting that the pollu?ﬁ could be present in
the discharge. Because there are no analytical data to verify the concentrad@s ﬁwollutants in the
effluent, the permit writer must either postpone a quantltatl\&e\ af“i'lgfs-ls of th?fgee'a. QBELs and
generate, or require the discharger to generate, Q"%fléﬁd& 1tori @&‘ﬁe& base a determination of the

need for WQBELSs on other informati 8 Q@l e&%@araoterls‘ucs of a similar discharge. A
discussion on determmlngdlw\n WQE\E\N hout effluent monitoring data is provided in section
6.3.3 below. c\e

No. 2
6.2.2 Step 2: Determine Whether Water Quality Standards Provide for
Consideration of a Dilution Allowance or Mixing Zone

Many state water quality standards have general provisions allowing some consideration of mixing of
effluent and receiving water when determining the need for and calculating WQBELSs. Depending on the
state’s water quality standards and implementation policy, such a mixing consideration could be
expressed in the form of a dilution allowance or regulatory mixing zone. A dilution allowance typically is
expressed as the flow of a river or stream, or a portion thereof. A regulatory mixing zone generally is
expressed as a limited area or volume of water in any type of waterbody where initial dilution of a
discharge takes place and within which the water quality standards allow certain water quality criteria to
be exceeded. Section 6.2.5 below discusses dilution allowances and mixing zones in greater detail.

State water quality standards or implementation policies might indicate specific locations or conditions
(e.g., breeding grounds for aquatic species or bathing beaches) or water quality criteria (e.g., pathogens,
pH, bioaccumulative pollutants, or narrative criteria) for which consideration of a dilution allowance or
mixing zone is not allowed or is otherwise considered inappropriate.
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6.2.3 Step 3: Select an Approach to Model Effluent and Receiving Water
Interactions

Where consideration of a dilution allowance or mixing zone is not permitted by the water quality
standards or is not appropriate, the relevant water quality criterion must be attained at the point of
discharge. In such cases, there is no need for a water quality model to characterize the interaction between
the effluent and receiving water. In this situation effluent limitations are based on attaining water quality
criteria at the “end of the pipe.”

Where a dilution allowance or mixing zone is permitted, however, characterizing the interaction between
the effluent and receiving water generally requires using a water quality model. In the majority of
situations, and in all of the examples provided in this manual, permit writers will use a steady-state water
quality model to assess the impact of a discharge on its receiving water. Steady-state means that the
model projects the impact of the effluent on the receiving water under a single or steady set of design
conditions. Because the model is run under a single set of conditions, those conditions generally are set at
critical conditions for protection of receiving water quality as discussed in section 6.2.4 below. The
permit writer would determine the amount of the dilution allowance or the size of the mixing zone that is
available under these critical conditions as provided in section 6.2.5 below.

6.2.4 Step 4: Identify Effluent and Receiving Water Critical Conditions

Where steady-state models are used for water quality-based permittin a@ﬁp%pert of
characterizing the effluent and receiving water is 1dent1fy}% C&{h&‘@&tlcal coad}p,o eded as inputs to the
water quality model. Permit writers should disc E@&N@i @\'ﬁ‘@&)ndltlons with water quality
modelers or other water quality s 601 ity @mesr:—l crltlcal conditions is important for

appropriately applymg \81\6(1\ % ér&: Q@\N\ﬁéess the need for WQBELSs and to calculate WQBELSs.
r

Some key effluent alﬁ\ CCI(SI itical conditions are summarized below.

What if | am not a water quality modeler?

Permit writers are not always water quality modelers, nor do they necessarily need to be experts in
this field. Many permitting authorities have a team of water quality specialists who model point source
discharges to provide data required for permit writers to assess the need for and develop WQBELSs. In
some cases, this team might even calculate WQBELSs directly for the permit writers, who then only
need to compare them to TBELs and determine the final effluent limitations for the NPDES permit.
Permit writers should, at a minimum, familiarize themselves with water quality modeling concepts
presented in this manual, particularly the identification of critical conditions input to a steady-state
water quality model, and should consult water quality modelers or other water quality specialists as
needed in the process of NPDES permit development.

6.2.4.1 Effluent Critical Conditions

In most any steady-state water quality model there will be at least two basic critical conditions related to
the effluent: flow and pollutant concentration.
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Effluent Flow

Effluent flow (designated Qq in the water quality modeling equations used in this manual) is a critical
design condition used when modeling the impact of an effluent discharge on its receiving water. A permit
writer should be able to obtain effluent flow data from discharge monitoring reports or a permit
application. Permitting authority policy or procedures might specify which flow measurement to use as
the critical effluent flow value(s) in various water quality-based permitting calculations (e.g., the
maximum daily flow reported on the permit application, the maximum of the monthly average flows from
discharge monitoring reports for the past three years, the facility design flow). Permit writers should
follow existing policy or procedures for determining critical effluent flow or, if the permitting authority
does not specify how to determine this value, look at past permitting practices and strive for consistency.

Effluent Pollutant Concentration

Permit writers can determine the critical effluent concentration of the pollutant of concern (designated Cy)
by gathering effluent data representative of the discharge. To establish the critical effluent pollutant
concentration from the available data, EPA has recommended considering a concentration that represents
something close to the maximum concentration of the pollutant that would be expected over time. In most
cases, permit writers have a limited effluent data set and, therefore, would not have a high degree of
certainty that the limited data would actually include the maximum potential effluent concentration of the
pollutant of concern. In addition, the NPDES regulations at § 122.44(d)(1)(ii) reguite that permit writers
consider the variability of the pollutant in the effluent when determining @&&? f]E)éT)QJQBELs. To
address those concerns, EPA developed guidance for permiWr\tﬁ@ 0}[ how\ts 9&9& erize effluent
concentrations of certain types of pollutants usil;{%'(\ }‘@ﬁ@ég’da}a‘@{@m counting for variability. This
guidance is detailed in EPA’s Té%o 3 &\N ‘8\, o d on SG@

i \

By studying efﬂuentdﬁ@%r\ﬂ @@A f@:‘i 1“fi\es, EPA determined that daily pollutant measurements of
many pollutants foll _l@,&formal distribution. The TSD procedures allow permit writers to project a
critical effluent concentration (e.g., the 99th or 95th percentile of a lognormal distribution of effluent
concentrations) from a limited data set using statistical procedures based on the characteristics of the
lognormal distribution. These procedures use the number of available effluent data points for the
measured concentration of the pollutant and the coefficient of variation (or CV) of the data set, which is a
measure of the variability of data around the average, to predict the critical pollutant concentration in the
effluent. Exhibit 6-7 provides an example of a lognormal distribution of effluent pollutant concentrations
and projection of a critical effluent pollutant concentration (Cg4). For additional details regarding EPA’s
guidance, see Chapter 3 of the TSD. Many permitting authorities have developed procedures for
estimating a critical effluent pollutant concentration that are based on or derived from those procedures.
For pollutants with effluent concentrations that do not follow a lognormal distribution, permit writers
would rely on alternative procedures developed by their permitting authority for determining the critical
effluent pollutant concentration.
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Exhibit 6-7 Example of lognormal distribution of effluent pollutant concentrations and
projection of critical concentration (Cy)

Relative frequency

Concentration
prOjected cri pollutant concentration

‘-\(; q. '\3 he,iﬁ\uent

6.2.4.2 Receiving Wat?\r@gmgl%

As with the effluent, @S'W é_fgrp\"ﬁﬁ‘zﬁnd streams) and pollutant concentration are receiving water critical
conditions used in stehdy water quality models. In addition, depending on the waterbody and
pollutant of concern, there could be additional receiving water characteristics that permit writers need to
consider in a water quality model.

Receiving Water Upstream Flow

For rivers and streams, an important critical condition is the stream flow upstream of the discharge
(designated Q). That critical condition generally is specified in the applicable water quality standards and
reflects the duration and frequency components of the water quality criterion that is being addressed. For
most pollutants and criteria, the critical flow in rivers and streams is some measure of the low flow of that
river or stream; however, the critical condition could be different (for example, a high flow, where wet
weather sources are a major problem). If a discharge is controlled so that it does not cause water quality
criteria to be exceeded in the receiving water at the critical flow condition, the discharge controls should
be protective and ensure that water quality criteria, and thus designated uses, are attained under all
receiving water flow conditions.

Examples of typical critical hydrologically based low flows found in water quality standards include the
7Q10 (7-day average, once in 10 years) low flow for chronic aquatic life criteria, the 1Q10 low flow for
acute aquatic life criteria, and the harmonic mean flow for human health criteria for toxic organic
pollutants. The permit writer might examine stream flow data from the state or the U.S. Geological
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Survey to determine the critical flow at a point upstream of the discharge. The permit writer might also
account for any additional sources of flow or diversions between the point where a critical low flow has
been calculated and the point of discharge. EPA also has developed a biologically based flow method that
directly uses the durations and frequencies specified in the water quality criteria.

Climate Change Considerations

As noted in this section, the receiving water upstream flow is an important factor in modeling the
interaction between the effluent discharge and a river or stream. In most instances, state water quality
standards or implementation policies establish the critical low flows that should be used in modeling
this interaction. The most common source of upstream flow data for water quality modelers is historical
flow gage data available through the U.S. Geological Survey. Modelers should be aware that the
effects of climate change could alter historical flow patterns in rivers and streams, making these
historical flow records less accurate in predicting current and future critical flows. Where appropriate,
water quality modelers should consider alternate approaches to establishing critical low flow conditions
that account for these climatic changes.

Receiving Water Background Pollutant Concentration

In addition to determining the critical effluent concentration of the pollutant of concern, the permit writer
also should determine the critical background concentration of the pollut[ﬁt @&ﬂ%rn in the receiving
water before the discharge (designated C;) to ensure that any p 11u&1_ntdli it ion%@%@ed are protective
of the designated uses. Permitting authority policies %Qg}ﬂiu s oftgé{d&%‘s ow to determine that
critical background concentration value for\mgpﬁfut nt. ]“gg@ﬁ@lgl\e, using ambient data or working
with the discharger to obtain rel{g@gén%ier&k%ﬁe@cﬂ%mit writer might use the maximum measured
background pollutant We@ﬂ&atio %rApa’h s, an average of measured concentrations as the critical
condition. Ambient data wzl@p?osl e the most reliable characterization of receiving water background
pollutant concentration” EPA encourages permitting authorities to collect and use actual ambient data,
where possible. Where data are not available, however, the state might have other procedures, such as
establishing that without valid and representative ambient data, no dilution or mixing will be allowed
(i.e., criteria end-of-pipe), or using a percentage of an applicable water quality criterion or a detection,
quantitation, or other reporting level. The permit writer should consult the permitting authority’s policies
and procedures or, if there are no policies or procedures available, look at past permitting practices and
maintain consistency with those practices when determining the critical receiving water background
concentrations.

Other Receiving Water Characteristics

For waterbodies other than free-flowing rivers and streams, there might be critical environmental
conditions that apply rather than flow (e.g., tidal flux, temperature). In addition, depending on the
pollutant of concern, the effects of biological activity and reaction chemistry might be important in
assessing the impact of a discharge on the receiving water. In such situations, additional critical receiving
water conditions that might be used in a steady-state water quality model include conditions such as pH,
temperature, hardness, or reaction rates, and the presence or absence of certain fish species or life stages
of aquatic organisms, to name a few.
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Sections 6.3 and 6.4 below provide further discussion of how critical conditions are applied in a water
quality model to determine the need for and calculate WQBELSs.

6.2.5 Step 5: Establish an Appropriate Dilution Allowance or Mixing Zone

Following verification of whether the applicable water quality standards allow any consideration of
effluent and receiving water mixing and, for a steady-state modeling approach, the critical conditions that
apply to the effluent and receiving water, permit writers can determine how the effluent and the receiving
water mix under critical conditions. Based on this determination, permit writers can then establish the
maximum dilution allowance or mixing zone allowed by the water quality standards for each pollutant of
concern.

6.2.5.1  Type of Mixing Under Critical Conditions

On the basis of requirements in the water quality standards, the dilution allowance or mixing zone used in
water quality models and calculations are likely to vary depending on whether there is rapid and complete
mixing or incomplete mixing of the effluent and receiving water under critical conditions. Thus, the
permit writer needs to understand something about Zow the effluent and receiving water mix under
critical conditions.

Rapid and complete mixing is mixing that occurs when the lateral variation in th ﬁ{lcentratlon ofa
pollutant in the direct vicinity of the outfall is small. The applicable Wat &—? ards might specify
certain conditions under which a permit writer could assum?{[‘hz\nﬁpl and gnﬁ&?\fuxmg is occurring,
such as the presence of a diffuser. Some standardé(;n@l a 1 nstralzon of rapid and complete
mixing in cases where the condltlons ss napg&%g and complete mixing are not met. For
example, the apphcable tf«\qfaﬁg stan @\iﬁ t specify a distance downstream of a discharge point
by which the pollutam\ ross the stream width must vary by less than a certain percentage
to assume that thereﬁ@pﬁa ?complete mixing.

If the permit writer cannot assume rapid and complete mixing and there has been no demonstration of
rapid and complete mixing, the permit writer should assume that there is incomplete mixing. Under
incomplete mix conditions, mixing occurs more slowly and higher concentrations of pollutants are present
in-stream near the discharge as compared to rapid and complete mixing. Thus, an assumption of
incomplete mixing is more conservative than an assumption of rapid and complete mixing. For
waterbodies other than rivers and streams (e.g., lakes, bays, and the open ocean) the permit writer usually
would assume incomplete mixing.

6.2.5.2  Maximum Dilution Allowance or Mixing Zone Size

Once a permit writer determines whether the applicable water quality standards allow consideration of
some ambient dilution or mixing and determines the type of mixing taking place (rapid and complete
mixing versus incomplete mixing), he or she would again consult the water quality standards to determine
the maximum size of the dilution allowance or mixing zone that may be considered in water quality
modeling calculations.
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Dilution Allowances in Rapid and Complete Mix Situations

The maximum permissible dilution allowance for rivers and streams under conditions of rapid and
complete mixing should be indicated in the water quality standards or standards implementation policy.
For example, some water quality standards allow a permit writer to use up to 100 percent of the critical
low flow of a river or stream as a dilution allowance in water quality models and calculations when there
is rapid and complete mixing. In some cases, water quality standards implement a factor of safety by
permitting only a percentage of the critical low flow to be used as a dilution allowance, even when there
is rapid and complete mixing under critical conditions. Water quality standards might incorporate such a
factor of safety to account for any uncertainty related to other conditions in the waterbody or to ensure
that some assimilative capacity is retained downstream of the discharge being permitted. Recall as well
that for some pollutants (e.g., pathogens in waters designated for primary contact recreation,
bioaccumulative pollutants), the water quality standards or implementing procedures might not authorize
any dilution allowance, even where the effluent and receiving water mix rapidly and completely.

Dilution Allowances and Regulatory Mixing Zones in Incomplete Mix Situations

In an incomplete mixing situation, the water quality standards or implementation policies might allow
some consideration of ambient dilution. Rather than permitting as much as 100 percent of the critical low
flow as a dilution allowance, however, they will likely specify either a limited dilution allowance (such as
a percentage of the critical low flow) or the maximum size of a regulatory mix Léngz'g\ne A regulatory
mixing zone is a limited area or volume of water where initial dllutlon of kes place and
within which the water quality standards allow certain Wateb UW\@ - terla\tg b@ﬁ?’eeded While the
criteria may be exceeded within the m1x1ng Z0 1X1ng zone must be limited
such that the waterbody as a whole wi agapa r Iﬁ@lg that all designated uses are maintained
as discussed in section 6.2 5 bE‘l@Q Xh \ﬂ@s a dlagram illustrating the concept of a regulatory
mixing zone. The ml@ﬁgg f(@ s1mple geometric shape inside of which a water quality criterion
may be exceeded. Thegge tric shape does not characterize how mixing actually occurs. Actual mixing
is described using field studies and a water quality model.

Exhibit 6-8 Regulatory mixing zones for aquatic life criteria

Acute Criteria Met

5\?’3‘

Ve Chronic Criteria Met
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Note that Exhibit 6-8 above illustrates two different mixing zones, one for an acute aquatic life criterion
and one for a chronic aquatic life criterion. The water quality standards could specify different maximum
mixing zones sizes for different pollutants, different types of criteria, and different waterbody types.
Exhibit 6-9 provides examples of different maximum mixing zone sizes and dilution allowances.

Exhibit 6-9 Examples of maximum mixing zone sizes or dilution allowances under incomplete
mixing conditions by waterbody type*

For rivers and streams:

e Mixing zones cannot be larger than 1/4 of the stream width and 1/4 mile downstream

e Mixing must be less than 1/2 stream width with a longitudinal limit of 5 times the stream width
¢ Dilution cannot be greater than 1/3 of the critical low flow

For lakes and the ocean:

e Mixing zones for lakes cannot be larger than 5% of the lake surface

e A maximum of 4:1 dilution is available for lake discharges

e A maximum of 10:1 dilution is available for ocean discharges

e The maximum size mixing zone for the ocean is a 100-foot radius from the point of discharge

* Examples were adapted from state standards and procedures and do not reflect EPA guidance or recommendations.

Permit writers should always check the applicable water quality standards to see if mixing zones are
permitted and determine the maximum mixing zone size for the waterbody type, pollutant of concern, and
specific criterion being considered. \)S E&

ac. V- 20'2'\
6.2.5.3  Restrictions on Dilution AIIowance qq &
In addition to specifying the maxi m &I}NQ all(Hv@@e%r rylxmg zone size allowed under both rapid
and complete mixing ¢ con tms alt SB pj?t?e\'l%xmg conditions, the water quality standards or
implementation poh&é g a‘pﬁ( de constraints that could further limit the available dilution
allowance or mixing4@he size to something less than the absolute maximum allowed. For example, one
restriction on the size of the acute mixing zone could be that it must be small enough to ensure that the
potential time of exposure of aquatic organisms to a pollutant concentration above the acute criterion is
very short, and organisms passing through that acute mixing zone will not die from exposure to the
pollutant. Such a restriction might lead the permitting authority to give a discharger an acute mixing zone
for a specific pollutant that is smaller than the maximum size allowed by the water quality standards or to
not allow any acute mixing zone at all. Other possible restrictions on dilution and mixing zone size
include preventing impairment of the integrity of the waterbody as a whole and preventing significant
risks to human health. For example, a permitting authority might restrict the size of a mixing zone for a
human health criterion to prevent the mixing zone from overlapping a drinking water intake.

6.3 Determine the Need for WQBELs

After determining the applicable water quality standards and characterizing the effluent and receiving
water, a permit writer determines whether WQBELSs are needed. This section provides an overview of
that process.
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6.3.1 Defining Reasonable Potential

EPA regulations at § 122.44(d)(1)(i) state, “Limitations must control all pollutants or pollutant parameters
(either conventional, nonconventional, or toxic pollutants) which the Director determines are or may be
discharged at a level that will cause, have the reasonable potential to cause, or contribute to an excursion
above any [s]tate water quality standard, including [s]tate narrative criteria for water quality.” [emphasis
added] Because of that regulation, EPA and many authorized NPDES states refer to the process that a
permit writer uses to determine whether a WQBEL is required in an NPDES permit as a reasonable
potential analysis. Wording the requirements of the regulation another way, a reasonable potential
analysis is used to determine whether a discharge, alone or in combination with other sources of
pollutants to a waterbody and under a set of conditions arrived at by making a series of reasonable
assumptions, could lead to an excursion above an applicable water quality standard. The regulation also
specifies that the reasonable potential determination must apply not only to numeric criteria, but also to
narrative criteria (e.g., no toxics in toxic amounts, presence of pollutants or pollutant parameters in
amounts that would result in nuisance algal blooms). A permit writer can conduct a reasonable potential
analysis using effluent and receiving water data and modeling techniques, as described above, or using a
non-quantitative approach. Both approaches are discussed below.

6.3.2 Conducting a Reasonable Potential Analysis Using Data

When determining the need for a WQBEL, a permit writer should use any avaj Wfﬂuent and receiving
water data as well as other information pertaining to the discharge anqéret@%hg@ r\(e g., type of
industry, existing TBELs, compliance history, stream sur{&yﬁ) \{s\q’le s/\f@' cision. The permit
writer might already have data available fr(})j\ll g{é(o omtﬁg«ﬁ(\ﬁgor she could decide to work with
the permittee to generate data befor&@r& uance ¢r(as ? ition of the new permit. EPA
recommends that monitor;j g(da a% »@@@\N&ore effluent limitation development whenever possible.
Monitoring should b@ ? dvance of permit development to allow sufficient time to conduct
chemical analyses. W@re’z‘ata are generated as a condition of the permit (for example for a new
permittee), it might be appropriate for the permit writer to include a reopener condition in the permit to
allow the incorporation of a WQBEL if the monitoring data indicate that a WQBEL is required.

A reasonable potential analysis conducted with available data can be divided into four steps as shown in
Exhibit 6-10 and discussed in detail below.

Exhibit 6-10 Steps of a reasonable potential analysis with available data

Step 1. Determine the appropriate water quality model

Step 2. Determine the expected receiving water concentration under critical conditions
Step 3. Answer the question, “Is there reasonable potential?”

Step 4. Document the reasonable potential determination in the fact sheet

6.3.2.1 Step 1: Determine the Appropriate Water Quality Model

Steady-state or dynamic water quality modeling techniques can be used in NPDES permitting. As
discussed in section 6.2.3 above, the examples in this manual consider only steady-state modeling
techniques, which consider the impact of a discharge on the receiving water modeled under a single set of
critical conditions.
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The specific steady-state model used will depend on the pollutant or parameter of concern and whether
there is rapid and complete mixing or incomplete mixing of the effluent and the receiving water under
critical conditions. For example, to model dissolved oxygen in a river, the permit writer might choose the
Streeter-Phelps equation. For modeling heavy metals in an incomplete mix situation, the permit writer
might choose the CORMIX model. For pollutants such as BOD, nutrients, or non-conservative
parameters, the effects of biological activity and reaction chemistry should be modeled, in addition to the
effects of dilution, to assess possible impacts on the receiving water. This manual focuses only on dilution
of a pollutant discharged to the receiving water and does not address modeling biological activity or
reaction chemistry in receiving waters. For additional information, permit writers should discuss
modeling that accounts for biological activity or reaction chemistry with water quality modelers or other
water quality specialists as needed and consult EPA’s Water Quality Models and Tools Website

<www.epa.gov/waterscience/models/>.

For many pollutants such as most toxic (priority) pollutants, conservative pollutants, and pollutants that
can be treated as conservative pollutants when near-field effects are of concern, if there is rapid and
complete mixing in a river or stream, the permit writer could use a simple mass-balance equation to
model the effluent and receiving water. The simple mass-balance equation as applied to a hypothetical
facility, ABC, Inc., discharging Pollutant Z to a free-flowing stream called Pristine Creek is presented in
Exhibit 6-11 below.

A
Exhibit 6-11 Simple mass-balance eqpatﬁ Ef(\f)'\

Upstream
Q,cC)

Downstream

@.c)

resultant in-stream flow, after discharge in mgd or cfs
resultant in-stream pollutant concentration in mg/L (after complete mixing occurs)

Mass = Flow (Q) X Pollutant concentration (C)
in million gallons per day (mgd) or in milligrams per liter (mg/L)
cubic feet per second (cfs)
Qscs + Qdcd = Qrcr
where

Q = stream flow in mgd or cfs above point of discharge
Cs = background in-stream pollutant concentration in mg/L
Qi = effluent flow in mgd or cfs
Cqg = effluent pollutant concentration in mg/L
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6.3.2.2  Step 2: Determine the Expected Receiving Water Concentration under Critical
Conditions

When using a steady-state model, the permit writer, or water quality modeler, determines the impact of
the effluent discharge on the receiving water under critical conditions. This step examines how this
steady-state analysis is conducted in situations where there is incomplete mixing and then provides a
detailed discussion of this analysis for situations where there is rapid and complete mixing.

How are critical conditions defined?

When using a steady-state water quality model, permit writers generally input values that reflect critical
conditions. State permitting procedures should guide permit writers in this task. When characterizing
the effluent and receiving water for water quality-based permitting, the permit writer should follow the
permitting authority’s policies and procedures for selecting the critical conditions to use in a steady-
state model. The discussion in section 6.2.4 above provides a discussion of how those values might
be selected.

Permit writers generally would input into a steady-state model for a reasonable potential analysis the
critical conditions identified in the effluent and receiving water characterization discussed in section 6.2.4
above. Recall that critical conditions include the following:

5 €Ph

e Effluent critical conditions

- Flow.
- Pollutant concentration. \N a‘o‘“ ,
e Receiving water crit_ical?;@@idi ] W ed o)
- Flow (fo&ﬁ@és\gﬁd %eg,ms;am
- Pollutant con@@ ion.
- Other rebgloving water characteristics such as tidal flux, temperature, pH, or hardness
(depending on the waterbody and pollutant of concern)

As discussed in section 6.2.4.1 above, EPA and other permitting authorities have developed guidance for
determining those critical conditions. Permit writers should rely on their permit authority’s policies and
procedures or past practices to determine values for all other critical conditions.

Expected Receiving Water Concentration in an Incomplete Mixing Situation

Exhibit 6-12 illustrates a situation where there is incomplete mixing of a discharge from a hypothetical
facility, Acme Co., with the receiving water, the Placid River. The concentration of the pollutant of
concern discharged by Acme Co. (Pollutant Y) is highest nearest the point of discharge and gradually
decreases until the pollutant is completely mixed with the receiving water. To determine expected
receiving water concentrations resulting from the Acme Co.’s discharge of Pollutant Y to the Placid
River, the permit writer, or water quality modeler, would use the appropriate incomplete mixing model,
calibrated to actual observations from field studies or dye studies, to simulate mixing under critical
conditions. In Step 3 below, the concentrations of the pollutant of concern in the receiving water, as
predicted by the water quality model, will be overlaid by a regulatory mixing zone established by the
applicable water quality standard to determine whether WQBELSs are needed.
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Exhibit 6-12 Example of receiving water concentrations in an incomplete
mixing situation determined using an incomplete mixing water quality model

Acme Co.

Concentrations of
Pollutant Y in pg/L

Placid River

s EPR
M&ng’; §®% ion
For many pollutants, if there is rapid and cgﬂl};%@vmﬁé?n a,g(@iﬂp%eam, the permit writer could use
the simple mass-balance equation ﬁg&t&: n° xh&i(ﬁ\lﬁa% ve to determine the expected receiving
water concentration of thed)fqﬂu% of, cogpd(ﬁ\ﬂn%er critical conditions. As noted previously, the simple
mass-balance equati&l\xfse g&@@ﬁeady—state model that can be used for most toxic pollutants,
conservative pollutaﬂoa% other pollutants for which near-field effects are the primary concern. In
Exhibit 6-13, that equation is applied to ABC Inc.’s, discharge of Pollutant Z (a conservative pollutant) to
Pristine Creek under conditions of rapid and complete mixing. The mass-balance equation is rearranged
to show how it would be used in a reasonable potential analysis.

Expected Receiving Water Concentration in Rapid anqﬂ C(ﬂwel_etb

To use the simple mass-balance equation to predict receiving water impacts for a reasonable potential
analysis, the permit writer needs to input one value for each variable and solve the equation for C,, the
downstream concentration of the pollutant. Because this model, like other steady-state models, uses a
single value for each variable, the permit writer should be sure that the values selected reflect critical
conditions for the discharge and the receiving water. In Exhibit 6-14, those critical conditions have been
identified and the equation has been solved for C.,.

It is important for permit writers to remember that, in some situations, the selected steady-state model
could be more complex than the simple mass-balance equation shown. For example, there could be other
pollutant sources along the stream segment; the pollutant might not be conservative (e.g., BOD); or the
parameter to be modeled might be affected by multiple pollutants (e.g., dissolved oxygen affected by
BOD and nutrients). For illustrative purposes, this example focuses on a situation where using a simple
mass-balance equation is sufficient (i.e., rapid and complete mixing of a conservative pollutant in a river
or stream under steady-state conditions).
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Exhibit 6-13 Mass-balance equation for reasonable potential analysis for conservative
pollutant under conditions of rapid and complete mixing

Upstream
(Q,cC) ABC Inc.

Discharge

Downstream

Q.c)

The mass-balance equation can be used to determine whether the discharge from ABC Inc., would cause,
have the reasonable potential to cause, or contribute to an excursion above the water quality standards
applicable to Pristine Creek. The equation is used to predict the concentration of Pollutant Z, a conservative
pollutant, in Pristine Creek under critical conditions. The predicted concentration can be compared to the
applicable water quality criteria for Pollutant Z. Assume the discharge mixes rapidly and completely with
Pristine Creek.

Mass = Flow (Q) X Pollutant concentration (C)
in million gallons per day (mgd) in milligrams per liter (mg/L)
or cubic feet per second (cfs)

Q.C. + QiCq = Q,C, \)5 gPh

where 02‘\
Q = critical stream flow in mgd or cfs above point rge '5 , 2
Cs = critical background in-stream poIIutal\N@] étlon
Q = critical effluent flow in éw ep
Cqy = critical effluent é%:h entr éa‘n Qﬂn&_
Q = resultg% Sﬁﬁ low, aﬂ? arge in mgd or cfs (Qr = Qs + Qq)
C: = r%\l oncentration in mg/L (after complete mixing occurs)

Rearrange the equa 6}9@ mine the concentration of Pollutant Z in the waterbody downstream of a
discharge under cri tonditions:

_ (Qq)(C,) +(Q,)(C,)

C =
r Qr
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Exhibit 6-14 Example of applying mass-balance equation to conduct reasonable potential
analysis for conservative pollutant under conditions of rapid and complete mixing

Upstream (
(Q,C) ABC Inc.
-‘-‘\—_

Discharge

Downstream

@.c)

Mass-Balance Equation: Q;Cs + Q4,C4 = Q,C,

Dividing both sides of the mass-balance equation by Q; gives the following:
c - (Qu)(Cy)+(Q,)(C,)
.
Q

where C; is the receiving water concentration downstream of the discharge

The following values are known for ABC Inc. and Pristine Creek:

Qs = critical upstream flow (water quality standards allow a dilution allowance

of up to 100% of 1Q10 low flow for rapid and complete mixing) \é A
Cs = critical upstream concentration of Pollutant Z in Pristine Cree\kﬂc 7,§)m QZ
Qq = critical discharge flow "f ‘06:\' efs
Cq = statistically projected critical discharge n(“%vgréNlao PoI &@\’ﬁ 2.20 mg/L
Qr = downstream flow = Qq + Qs %\I\r =0.55+1.20=1.75cfs
Acute aquatic life water qualltypmﬂén rP Wﬁ anstme Creek =1.0mg/L

Find the projected d@“ﬁrea@ @ﬁétlon (C:) by inserting the given values into the equation as follows:
N (0 55cfs)(2.20mg/L)+(1.20 cfs)(0.75mg/L)
(1.75cfs)

C; =1.2 mg/L of Pollutant Z*

* calculated to 2 significant figures

6.3.2.3  Step 3: Answer the Question, Is There Reasonable Potential?

The next step in the reasonable potential analysis is to consider the results of water quality modeling to
answer the question, Is there reasonable potential?

e For most pollutants, if the receiving water pollutant concentration projected by a steady-state
model (e.g., a simple mass-balance equation or a more complex model) exceeds the applicable
water quality criterion, there is reasonable potential, and the permit writer must calculate
WQBELSs. (Note that for dissolved oxygen, reasonable potential would occur if the water quality
model indicates that the projected effluent concentration of the oxygen-demanding pollutants
would result in depletion of dissolved oxygen below acceptable values in the receiving water).

e [fthe projected concentration is equal to or less than the applicable criterion, there is no
reasonable potential and, thus far, there is no demonstrated need to calculate WQBELs.
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Reasonable Potential Determination in an Incomplete Mixing Situation

To determine whether there is reasonable potential in an incomplete mixing situation, the permit writer
would compare the projected concentration of the pollutant of concern at the edge of the regulatory
mixing zone or after accounting for the available dilution allowance, with the applicable water quality
criterion. Exhibit 6-15 illustrates the reasonable potential determination for Acme Co. in a situation where
the regulatory mixing zone is described by a geometric shape. In the example, the water quality criterion
for Pollutant Y being considered is 2.0 micrograms per liter (ug/L). The illustration shows that at many
points along the edge of the regulatory mixing zone specified by the water quality standards, which is
represented by the rectangle, the concentration of Pollutant Y exceeds 2.0 ug/L. Therefore, there is
reasonable potential, and the permit writer must calculate WQBELSs for Pollutant Y for Acme Co.

Exhibit 6-15 Reasonable potential determination in an incomplete mixing situation

, Water Quality Criterion for PollutantY = 2.0 pg/L

Acme Co.

Placid River

Reasonable Potential Determination in a Rapid and Complete Mixing Situation

In the rapid and complete mixing example for ABC, Inc., shown in Exhibit 6-14 above, a projected
downstream concentration (C,) of 1.2 mg/L of Pollutant Z was calculated. The permit writer would
compare the calculated concentration to the acute aquatic life water quality criterion of 1.0 mg/L for
Pollutant Z in Pristine Creek presented in Exhibit 6-14. Because 1.2 mg/L > 1.0 mg/L, the projected
downstream concentration exceeds the water quality criterion; therefore, there is a reasonable potential for
the water quality criterion to be exceeded, and the permit writer must calculate WQBELSs for Pollutant Z.

A permit writer should repeat the reasonable potential analysis for all applicable criteria for the pollutant
of concern and must remember that the critical conditions could differ depending on the criterion being
evaluated. For example, the critical stream flow used when considering the acute aquatic life criterion
might be the 1Q10 low flow, whereas the critical stream flow used when considering the chronic aquatic
life criterion might be the 7Q10 low flow. If calculations demonstrate that the discharge of a pollutant of
concern would cause, have the reasonable potential to cause, or contribute to an excursion of any one of
the applicable criteria for that pollutant, the permit writer must develop WQBELSs for that pollutant.
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In addition, it is important for permit writers to remember that they must repeat the reasonable potential
analysis for each pollutant of concern and calculate WQBELSs where there is reasonable potential. For
each pollutant for which there is no reasonable potential, the permit writer should consider whether there
are any existing WQBELSs in the previous permit and whether they should be retained. The permit writer
would complete an anti-backsliding analysis (see Chapter 7 of this manual) to determine whether it is
possible to remove any existing WQBELs from the reissued permit.

6.3.2.4  Step 4: Document the Reasonable Potential Determination in the Fact Sheet

As a final step, permit writers need to document the details of the reasonable potential analysis in the
NPDES permit fact sheet. The permit writer should clearly identify the information and procedures used
to determine the need for WQBELSs. The goal of that documentation is to provide the NPDES permit
applicant and the public a transparent, reproducible, and defensible description of how each pollutant was
evaluated, including the basis (i.e., reasonable potential analysis) for including or not including a WQBEL
for any pollutant of concern.

6.3.3 Conducting a Reasonable Potential Analysis without Data

State implementation procedures might allow, or even require, a permit writer to determine reasonable
potential through a qualitative assessment process without using available facility-specific effluent
monitoring data or when such data are not available. For example, as noted in @1 6 2.1.2 above,
where there is a pollutant with a WLA from a TMDL, a permit writer u@‘&\gl BELSs or other
permit requirements consistent with the assumptlons of t '\[‘.MIILGEven W\t‘f:lgu DL, a permitting
authority could, at its own discretion, deter‘nge‘@@t Ls a‘@m‘a{%& for any pollutant associated
with impairment of a waterbody A uth r@(m fit'also determine that WQBELSs are required
for specific pollutants for ll\fa faes h Bit%ertaln operational or discharge characteristics (e.g.,
WQBELSs for pathog@t\ or POTWS discharging to contact recreational waters).

Types of information that the permit writer might find useful in a qualitative approach to determining
reasonable potential include the following:
e Effluent variability information such as history of compliance problems and toxic impacts.

e Point and nonpoint source controls such as existing treatment technology, the type of industry,
POTW treatment system, or BMPs in place.

e Species sensitivity data including in-stream data, adopted water quality criteria, or designated
uses.

e Dilution information such as critical receiving water flows or mixing zones.

The permit writer should always provide justification for the decision to require WQBELSs in the permit
fact sheet or statement of basis and must do so where required by federal and state regulations. A
thorough rationale is particularly important when the decision to include WQBELSs is not based on an
analysis of effluent data for the pollutant of concern.

After evaluating all available information characterizing the nature of the discharge without effluent
monitoring data for the pollutant of concern, if the permit writer is not able to decide whether the
discharge causes, has the reasonable potential to cause, or contributes to an excursion above a water
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quality criterion, he or she may determine that effluent monitoring should be required to gather additional
data. The permit writer might work with the permittee to obtain data before permit issuance, if sufficient
time exists, or could require the monitoring as a condition of the newly issued or reissued permit. The
permit writer might also include a clause in the permit that would allow the permitting authority to reopen
the permit and impose an effluent limitation if the required monitoring establishes that there is reasonable
potential that the discharge will cause or contribute to an excursion above a water quality criterion.

6.4 Calculate Parameter-specific WQBELs

If a permit writer has determined that a pollutant or pollutant parameter is discharged at a level that will
cause, have reasonable potential to cause, or contribute to an excursion above any state water quality
standard, the permit writer must develop WQBELSs for that pollutant parameter. This manual presents the
approach recommended by EPA’s TSD for calculating WQBELS for toxic (priority) pollutants. Many
permitting authorities apply those or similar procedures to calculate WQBELSs for toxic pollutants and for
a number of conventional or nonconventional pollutants with effluent concentrations that tend to follow a
lognormal distribution. Permit writers should consult permitting authority policies and procedures to
determine the methodology specific to their authorized NPDES permitting program, including the
approach for pollutants with effluent concentrations that do not follow a lognormal distribution.

6.4.1 Calculating Parameter-specific WQBELs from Aq‘g@tp(: Life Criteria

S
The TSD process for calculating WQBELs from aquatic life cri{?{@ _fMIo\és %VGZ@?S/\G.S shown in
Exhibit 6-16 and discussed in detail below. \Na\ 0, nel ASs
rel e
g N2 SeP
Exhibit 6-16 CaIClHaF raWﬁS\eggc WQBELSs from aquatic life criteria
. g \ a(
Step 1. Det@\ﬁ 6 @Bﬁ‘ﬁ?onlc WLAs
Step2. C t_e?o é— erm average (LTA) concentrations for each WLA
Step 3. Select the lowest LTA as the performance basis for the permitted discharger
Step 4. Calculate an average monthly limitation (AML) and a maximum daily limitation (MDL)
Step 5. Document the calculation of WQBELSs in the fact sheet.

6.4.1.1 Step 1: Determine Acute and Chronic WLAs

Before calculating a WQBEL, the permit writer will first need to determine the appropriate WLAs for the
point source discharge based on both the acute and chronic criteria. A WLA may be determined from a
TMDL or calculated for an individual point source directly. Where an EPA-approved TMDL has been
developed for a particular pollutant, the WLA for a specific point source discharger is the portion of that
TMDL that is allocated to that point source, as discussed in section 6.2.1.2 above. Where no TMDL is
available, a water quality model generally is used to calculate a WLA for the specific point source
discharger. The WLA is the loading or concentration of pollutant that the specific point source may
discharge while still allowing the water quality criterion to be attained downstream of that discharge. Of
course, the WLA calculation should take into account any reserve capacity, safety factor, and
contributions from other point and nonpoint sources as might be required by the applicable water quality
standards regulations or implementation policies.
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When a WLA is not given as part of a TMDL or where a separate WLA is needed to address the near-
field effects of a discharge on water quality criteria, permit writers will, in many situations, use a steady-
state water quality model to determine the appropriate WLA for a discharge. As discussed in section 6.3
above, steady-state models generally are run under a single set of critical conditions for protection of
receiving water quality. If a permit writer uses a steady-state model with a specific set of critical
conditions to assess reasonable potential, he or she generally may use the same model and critical
conditions to calculate a WLA for the same discharge and pollutant of concern.

As with the reasonable potential assessment, the type of steady-state model used to determine a WLA
depends on the type of mixing that occurs in the receiving water and the type of pollutant or parameter
being modeled. As discussed in section 6.3.2 above, permit writers can use the mass-balance equation as a
simple steady-state model for many pollutants, such as most toxic (priority) pollutants or any pollutant
that can be treated as a conservative pollutant when considering near-field effects, if there is rapid and
complete mixing in the receiving water. For pollutants or discharge situations that do not have those
characteristics (e.g., non-conservative pollutants, concern about effects on a downstream waterbody), a
water quality model other than the mass-balance equation would likely be more appropriate.

The mass-balance equation is presented again in Exhibit 6-17. In the exhibit, the equation is rearranged to
show how it would be used to calculate a WLA for a conservative pollutant discharged to a river or
stream under conditions of rapid and complete mixing.
gPh
US

A3, 202}

The requirements of a WLA generally mus@?@ﬁ”@ s Y\QR/%(() be expressed as an effluent
limitation. The goal of the permi wsgr&t _eriéec?mﬁeg ﬁg?gtions that are enforceable, adequately
account for effluent va lé'ﬂlm ogs Igr .gv(ﬁ‘ﬁme receiving water dilution, protect against acute and
chronic impacts, accbint ? ﬁfn'b ce monitoring sampling frequency, and assure attainment of the
WLA and water quatitstdndards. In developing WQBELS, the permit writer develops limitations that

require a facility to perform in such a way that the concentration of the pollutant of concern in the effluent
discharged is nearly always below the WLA.

6.4.1.2  Step 2: Calculate LTA Concentrations for Eaﬁh(WNA

To accomplish that goal, EPA has developed a statistical permit limitation derivation procedure to
translate WLAs into effluent limitations for pollutants with effluent concentration measurements that tend
to follow a lognormal distribution. EPA believes that this procedure, discussed in Chapter 5 of the TSD,
results in defensible, enforceable, and protective WQBELSs for such pollutants. In addition, a number of
states have adopted procedures based on, but not identical to, EPA’s guidance that also provide
defensible, enforceable, and protective WQBELSs. Permit writers should always use the procedures
adopted by their permitting authority. In addition, permit writers should recognize that alternative
procedures would be used to calculate effluent limitations for pollutants with effluent concentrations that
cannot generally be described using a lognormal distribution.
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Exhibit 6-17 Example of applying mass-balance equation to calculate WLAs for conservative
pollutant under conditions of rapid and complete mixing

Upstream ¢ (
(Q,cC) ABC Inc.
.\\_

Discharge

Downstream

Q.c)

Mass Balance Equation: Q,Cs + Q,C4 = Q,C,

where
Q = background stream flow in mgd or cfs above point of discharge
Cs = background in-stream pollutant concentration in mg/L
Qi = effluent flow in mgd or cfs
Cqy = effluent pollutant concentration in mg/L = WLA
Q = resultant in-stream flow, after discharge in mgd or cfs
C = resultant in-stream pollutant concentration in mg/L (after complete mixing occurs)

Rearrange the equation to determine the WLA (Cq) for ABC Inc., necessary to achieve the acute water quality
criterion for Pollutant Z in Pristine Creek (C;) downstream of the discharge: S EP P\

U A
_QC,-QC, N 02
\\av (\thf " C"Oe(l\':5 :
<]

The following values are known Q?@ and Pri ne)ﬁ'e%<
Qs = critical upstrea e&g I|t @\iﬂéf aIIow a dilution allowance

C,

of up to 10, ﬁ(& rapld and complete mixing) = 1.20 cfs
Cs = upstream concenhz@)n tant Z in Pristine Creek =0.75 mg/L
Qq =discharge fINO =0.55cfs
Qr = downstream flow = Qq + Qs =0.55+1.20=1.75cfs
C: = acute water quality criterion for Pollutant Z in Pristine Creek =1.0 mg/L

Determine the WLA for ABC Inc., by inserting the given values into the equation as follows:

(1.75 cfs)(1.0 mg/L) —(1.20 cfs)(0.75 mg/L)
(0.55 cfs)

Cq4 = 1.5 mg/L of Pollutant Z*

WLA for ABClInc.=C, =

* calculated to 2 significant figures

For those pollutants with effluent concentrations that do follow a lognormal distribution, the distribution
can be described by determining a long-term average (or LTA) that ensures that the effluent pollutant
concentration remains nearly always below the WLA and by the CV, a measure of the variability of data
around the LTA. Exhibit 6-18 illustrates a lognormal distribution with the LTA, CV, and WLA highlighted.

When applying aquatic life criteria, a permit writer generally establishes a WLA based on the acute aquatic
life criterion and a WLA based on the chronic aquatic life criterion. Thus, the permit writer determines two
LTAs—one that would ensure that an effluent concentration is nearly always below the acute WLA and one
that would ensure that an effluent concentration nearly always below the chronic WLA. Each LTA, acute
and chronic, would represent a different performance expectation for the discharger.
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Exhibit 6-18 Example of lognormal distribution of effluent pollutant concentrations and
calculation of LTA

>
o
S
g
2
s
[4)
(1’4
LTA WLA
Concentration US eP A A
a\e( \N: Sep\em‘oe
(o)
6.4.1.3 Step 3: Sek&t@h&%&%{dﬁm\é@%e Performance Basis for the Permitted

Discha

EPA recommends tM%%BELs be based on a single performance expectation for a facility; therefore,
once a permit writer has calculated LTA values for each WLA, he or she would select only one of those
LTAs to define the required performance of the facility and serve as the basis for WQBELs. Because
WQBELSs must assure attainment of all applicable water quality criteria, the permit writer would select
the lowest LTA as the basis for calculating effluent limitations. Selecting the lowest LTA would ensure
that the facility’s effluent pollutant concentration remains below all the calculated WLAs nearly all the
time. Further, because WLAs are calculated using critical receiving water conditions, the limiting LTA
would also ensure that water quality criteria are fully protected under nearly all conditions.

6.4.1.4  Step 4: Calculate an Average Monthly Limitation (AML) and a Maximum Daily
Limitation (MDL)

The NPDES regulations at § 122.45(d) require that all effluent limitations be expressed, unless
impracticable, as both AMLs and MDLs for all discharges other than POTWs and as both AMLs and
average weekly limitations (AWLs) for POTWs. The AML is the highest allowable value for the average
of daily discharges over a calendar month. The MDL is the highest allowable daily discharge measured
during a calendar day or 24-hour period representing a calendar day. The AWL is the highest allowable
value for the average of daily discharges over a calendar week. For pollutants with limitations expressed
in units of mass, the daily discharge is the total mass discharged over the day. For limitations expressed in
other units, the daily discharge is the average measurement of the pollutant over the period of a day.
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In the TSD, EPA recommends establishing an MDL, rather than an AWL, for discharges of toxic
pollutants from POTWs. That approach is appropriate for at least two reasons. First, the basis for the
AWL for POTWs is the secondary treatment requirements discussed in section 5.1.1.1 of this manual and
is not related to the need for assuring attainment of water quality standards. Second, an AWL, which
could be the average of up to seven daily discharges, could average out peak toxic concentrations and,
therefore, the discharge’s potential for causing acute toxic effects might be missed. An MDL would be
more likely to identify potential acutely toxic impacts.

Chapter 5 of the TSD includes statistical tools for calculating MDLs and AMLs from the LTA value
selected in Step 3 above. Again, note that those procedures apply to pollutants with effluent concentration
measurements that tend to follow a lognormal distribution. EPA has not developed guidance on
procedures for calculating effluent limitations for pollutants with effluent concentrations that generally
cannot be described using a lognormal distribution. For such pollutants, permit writers should use other
procedures as recommended by their permitting authority in its policies, procedures, or guidance.

Whether using the TSD procedures or other procedures for calculating WQBELSs, the objective is to
establish limitations calculated to require treatment plant performance levels that, after considering
acceptable effluent variability, would have a very low statistical probability of exceeding the WLA and,
therefore, would comply with the applicable water quality standards under most foreseeable conditions.

6.4.1.5 Step 5: Document Calculation of WQBELSs in the Fac\t)%ﬁe?')\,\

Permit writers should document in the NPDES perm ac{éh@e“’h% pro sé\%ec?to develop WQBELs.
The permit writer should clearly identify th eﬁﬂz‘g o determine the applicable water
quality standards and how that 1§f016@t&1 or an pjf(\ag MDL, was used to derive WQBELSs and
explain how the state’s %d«gr S apphed as part of the process. The information in the
fact sheet should progﬂ\é @ﬁpermlt applicant and the public a transparent, reproducible, and
defensible descriptida\OfF how the permit writer properly derived WQBELSs for the NPDES permit.

6.4.2 Calculating Chemical-specific WQBELs based on Human Health
Criteria for Toxic Pollutants

Developing WQBELSs for toxic pollutants affecting human health is somewhat different from calculating
WQBELSs for other pollutants because (1) the exposure period of concern is generally longer (e.g., often a
lifetime exposure) and (2) usually the average exposure, rather than the maximum exposure, is of
concern. EPA’s recommended approach for setting WQBELSs for toxic pollutants for human health
protection is to set the AML equal to the WLA calculated from the human health toxic pollutant criterion
and calculate the MDL from the AML. Section 5.4.4 of the TSD describes statistical procedures used for
such calculations for pollutants with effluent concentrations that follow a lognormal distribution. Once
again, for pollutants with effluent concentrations that do not follow a lognormal distribution, permit
writers should use other procedures as specified by their permitting authority.

If the permit writer calculates chemical-specific WQBELs from human health criteria, he or she should
compare the limitations to any other calculated WQBELs (e.g., WQBELSs based on aquatic life criteria)
and TBELs and apply antidegradation and anti-backsliding requirements to determine the final limitations
that meet all technology and water quality standards. As discussed above, that process should be
documented in the fact sheet for the NPDES permit.
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6.5 Calculate Reasonable Potential and WQBELs for WET

WET tests measure the degree of response of exposed aquatic test organisms to an effluent mixed in some
proportion with control water (e.g., laboratory water or a non-toxic receiving water sample). WET testing
is used as a second approach, in addition to the chemical-specific approach, to implementing water
quality standards in NPDES permits. This section provides a brief introduction to WET testing and WET
limitations.

Test of Significant Toxicity (TST)

At the time of the writing of this guidance manual, EPA had recently published a new statistical
approach that assesses the whole effluent toxicity (WET) measurement of wastewater effects on
specific test organisms’ ability to survive, grow, and reproduce. This new approach is called the Test of
Significant Toxicity (TST) and is a statistical method that uses hypothesis testing techniques based on
research and peer-reviewed publications. The hypothesis test under the TST approach examines
whether an effluent, at the critical concentration (e.g., in-stream waste concentration [IWC]), and the
control within a WET test differ by an unacceptable amount (the amount that would have a measured
detrimental effect on the ability of aquatic organisms to thrive and survive). The TST implementation
document and the TST technical document are available at the NPDES WET Website

<www.epa.gov/npdes/wet>.

q. WS EP P:\Z'\
6.5.1 Types of WET Tests a\(’X\s\ \’3 20

In many WET tests, the effluent and co o{N&@l@glre xgbﬁ)‘f@rylng proportlons to create a dilution
series. Exhibit 6-19 is an exampq:e@ﬁ) ‘% a.{,\qqgﬁn(%erles used in WET testing.

ced 1 ABOA are
\\\0 '2@('h|b|t 6-19 Example of typical dilution series

87.5 93.75 100 Percent Dilution Water
12.5 6.25 0 Percent Effluent

There are two types of WET tests: acute and chronic. An acute toxicity test usually is conducted over a
short time, generally 96 hours or less, and the endpoint measured is mortality. The endpoint for an acute
test is often expressed as an LCs (i.e., the percent of effluent that is lethal to 50 percent of the exposed
test organisms). A chronic toxicity test is usually conducted during a critical life phase of the organism
and the endpoints measured are mortality and sub-lethal effects, such as changes in reproduction and
growth. A chronic test can occur over a matter of hours or days, depending on the species tested and test
endpoint. The endpoint of a chronic toxicity test often is expressed in one of the following ways:

e No observed effect concentration (NOEC), the highest concentration of effluent (i.e., highest
percent effluent) at which no adverse effects are observed on the aquatic test organisms.

e Lowest observed effect concentration (LOEC), the lowest concentration of effluent that causes
observable adverse effects in exposed test organisms.
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e Inhibition concentration (IC), a point estimate of the effluent concentration that would cause a
given percent reduction in a biological measurement of the test organisms.

e [Effect concentration (EC), a point estimate of the effluent concentration that would cause an
observable adverse effect in a given percentage of test organisms.

For additional information on WET monitoring and WET test methods, see section 8.2.4 of this manual.

6.5.2 Expressing WET Limitations or Test Results

There are two options for expressing WET limitations or test results. First, WET limitations or test results
can be expressed directly in terms of the WET test endpoints discussed above (e.g., LCso, NOEC, and
ICy5). Alternatively, the limitations or test results can be expressed in terms of foxic units (TUs). A TU is
the inverse of the sample fraction, calculated as 100 divided by the percent effluent. Exhibit 6-20 presents
example TUs for expressing acute and chronic test results.

Exhibit 6-20 Example of toxic units
If an acute test result is a LCs of 60 percent, that result can be expressed as

% =1.7 acute toxic units =1.7 TUa

If a chronic test result is an 1Cy5 of 40 percent effluent, that result ¢ @Rn%&sed as

% = 2.5 chronic tiK(lica%gtS,ﬂ(i\GT‘gé( AD, 20'2'\
g W~ Sepet
F008* yyed ©

It is important to dis@ﬁ@gh\e(l\ Wgﬁé(?{g‘}rom chronic TUs (TU,). The difference between TU, and
TU. can be likened to\the aﬁérence between miles and kilometers. Both miles and kilometers are used to
measure distance, but a distance of 1.0 mile is not the same as a distance of 1.0 kilometer. Likewise, both
TU, and TU_. are expressions of the toxicity of an effluent, but 1.0 TU, is not the same as 1.0 TUL,. It is
possible, however, to determine the relationship between the acute toxicity of an effluent and the chronic
toxicity of that same effluent, just as it is possible to determine the relationship between miles and
kilometers (i.e., through a conversion factor). Unlike the conversion between miles and kilometers that
remains constant, the conversion factor between acute and chronic toxic units varies from effluent to
effluent.

For an effluent, the permit writer could develop a conversion factor that would allow conversion of TU,
into equivalent TU, or vice versa. This conversion factor is known as an acute-to-chronic ratio (ACR) for
that effluent. The ACR for an effluent may be calculated where there are at least 10 sets of paired acute
and chronic WET test data available. The ACR is determined by calculating the mean of the individual
ACRs for each pair of acute and chronic WET tests. Where there are not sufficient data to calculate an
ACR for an effluent (i.e., less than 10 paired sets of acute and chronic WET test data), EPA recommends
a default value of ACR = 10. Exhibit 6-21 presents examples showing how the ACR converts TU, into
TU,, how to calculate an ACR from existing data, and how, once an ACR is calculated, a permit writer
could estimate the chronic toxicity of an effluent sample from its measured acute toxicity or vice versa.
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Exhibit 6-21 Using the ACR
The ACR is expressed

Acute Endpoint  LCs

ACR = : — =
Chronic Endpoint  IC

Substituting into the original equation gives
A TU is the inverse of the sample fraction. LbstUting | 9 quation giv

Therefore, by definition LC :ll'(L)JO TU
100 100 ACR = —5%0 _ a _ ¢
TUa = - TUC == I N |C25 100 TUa
TUe
Consequently, toxicity as percent sample,
may be expressed
LCso = 100 IC, = @
TUa TUc
Example 1 Example 2
Given: LCsp = 28%, IC25 = 10% Given: TU, =3.6, TU; = 10.0
0,
ACR:ﬁ:ﬁ:Z.S ACR:E:@:ZB
IC,s 10% TUa 3.6
LCso IC2s
(% effluent) | (% effluent) ACR
Example 3 62 10 6.2
Given: Toxicity data for a facility’s effluent 18 10 _opp 1.8
for C. dubia. as presented in the 68 s BT .27
table to the right. 61 \‘('\C N- 70, JOZ 6.1
‘\}8‘@’ oe QS\O‘* 25
8\ aef 1V 70,558l 25 28
an 2FY 5 34
The ACR in the thll‘d (E CU‘?\W d ~ 35 10 3.5
using the g\kg@g\ t|o a(C 35 10 35
35 25 1.4
WNO- |C25 47 10 4.7
Mean 3.5
Example 4
Given: TU, = 1.8, ACR=3.5
ACR = 1U° TUe=ACR x TUa
TUa

TUc

Estimated TU, =ACRx TUa=3.5 = x1.8TUa=6.3 TUc

a

6.5.3 Determining the Need for WET Limitations

If a state has numeric criteria for WET, a permit writer could use the results of WET tests to project acute
or chronic toxicity in the receiving water after accounting for the applicable dilution allowance or mixing
zone made available in the water quality standards. The permit writer would compare the projected
toxicity of the receiving water to the applicable water quality criterion for WET. If the projected toxicity
exceeds the applicable numeric water quality criterion for WET, the discharge would cause, have the
reasonable potential to cause, or contribute to an excursion above the applicable water quality standards,
and the permit writer must develop a WQBEL for WET [see § 122.44(d)(1)(iv)]. In that way, numeric
criteria for WET can be treated similarly to chemical-specific criteria. Exhibit 6-22 provides an example
of how the mass-balance equation is used to conduct a reasonable potential analysis for WET.

6-38 Chapter 6: Water Quality-Based Effluent Limitations



(100 01 OU1)
Case: 20-71554, 09/16/2021, ID: 12230094, DktEntry: 41-2, Page 158 of 272

September 2010 NPDES Permit Writers’ Manual

Exhibit 6-22 Example of mass-balance equation for a WET reasonable potential analysis

Upstream

Discharge Downstream

@.c)

The mass-balance equation can be used to determine whether the discharge from ABC Inc. would cause, have

the reasonable potential to cause, or contribute to toxicity in Pristine Creek that exceeds the numeric water quality

criteria for acute or chronic toxicity. Assume the discharge mixes rapidly and completely with Pristine Creek.
Mass-Balance Equation: Q;Cs + Q,C4 = Q,C,

Dividing both sides of the mass-balance equation by Q; gives the following:

o - (Qu)(Cy)+(Qs)(Cs)
r Qr
The following values are known for ABC Inc. and Pristine Creek:
Qs = Critical upstream flow (1Q10 for acute protection) =23.6 cfs P P\
(7Q10 for chronic protection) =70.9 E A
Cs = Upstream toxicity in Pristine Creek (acute) G Ny, '202
(chronic) \_C‘ﬂ‘* ﬁ'&b@ A,

Qq = Discharge flow cfs
Cq4 = Discharge toxicity (acute) &\N a\e on Sep‘ =2.50 TU,

(ehronic) 000 W ed = 8.00 TU
Q: = Downstream flow . \Gd \ 5A 2(C =Qq+ Qs
Acute Water Quality rl&Q grlstlne Creek =0.3TU,
Chronic Water Quality Criterion in Pristine Creek =1.0 TUg

Find the downstream concentration (C;) by inserting the given values into the equation as follows:

For acute toxicity:
_ (7.06 cfs)(2.5 TUa) +(23.6 cfs)(0 TUa)

' 7.06 cfs +23.6 cfs

C =0.58 TUa

The downstream concentration (C;) exceeds the water quality criterion for acute toxicity of 0.3 TUa,.

For chronic toxicity:
c - (7.06 cfs)(8.00 TUc) +(70.9 cfs)(0 TU

) ?) _0.72TU.
7.06 cfs +70.9 cfs

The downstream concentration (C,) does not exceed the water quality criterion for chronic toxicity of 1.0 TU..

In Exhibit 6-22 above, the downstream concentration under critical conditions for the acute water quality
criterion (C, = 0.58 TU,) exceeds the water quality criterion for acute toxicity (0.3 TU,); therefore there is
reasonable potential and WET limitations are required. WET limitations would be calculated in much the
same way as limitations on specific chemicals. The limitations would be calculated to ensure that WET
criteria are not exceeded after any available dilution or at the edge of the applicable mixing zone.
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Where state water quality standards do not include numeric criteria for WET, a permit writer could
evaluate the need for WQBELSs for WET on the basis of narrative criteria; specifically, a narrative
criterion stating that waterbodies must be free from toxics in toxic amounts. To make it easier for a permit
writer to readily establish WET limitations in this situation, the permitting authority should have a policy
for implementing the narrative criterion. Following the permitting authority’s policy, if the permit writer
determines that a discharge causes, has the reasonable potential to cause, or contributes to an in-stream
excursion above a narrative criterion, the regulations at § 122.44(d)(1)(v) require that the permit include
WQBELSs for WET unless the permit writer demonstrates that parameter-specific limitations for the
effluent are sufficient to attain and maintain applicable numeric and narrative water quality criteria. In
other words, the permit must include WET limitations unless the permit writer is able to determine the
specific pollutants that are the source of toxicity and include parameter-specific limitations for those
pollutants that assure, and will continue to assure, attainment of water quality standards. If there are no
criteria in the state water quality standards for the specific parameters causing the toxicity, the permit
writer can establish WQBELSs using one of three approaches outlined in § 122.44(d)(1)(vi):

e Use EPA’s national recommended criteria.
e (alculate a numeric criterion that will attain and maintain the applicable narrative criterion.
e Control the pollutant using an indicator parameter for the pollutant of concern.

A permit also could include a requirement to conduct a toxicity identification evaluation and toxicity
reduction evaluation (TIE/TRE) as a special condition in an NPDES perrmté(‘é@kr 9 of this manual
presents more information on special conditions.) A TIE/TRE is a te\-]sp ?@ signed to
systematically investigate and identify the causes of ¢ @hq &,\1 g) lgléh% iSolate the sources of that
toxicity, identify and implement approprla icity tontr, &< \ind confirm the effectiveness of
those control options and the re%J 1 B0 1(:1\?7 ﬁh@&rrmt writer might require a TIE/TRE when
WET limitations are Q&léﬂ\o é%& rexdie }) WET limitations in the permit, where WET testing
demonstrates an una&:epta%@ \)I\e effluent toxicity. Because WET testing indicates the degree of
toxicity of an efﬂuet\ﬂ@ut oes not specifically identify the cause of that toxicity or ways to reduce
toxicity, a TIE/TRE is necessary to achieve compliance with effluent limitations or other effluent toxicity
requirements in NPDES permits. If a TIE/TRE is not required through the special conditions section of
the permit, it could be required via a CWA section 308 letter, a CWA section 309 administrative order, or
a consent decree.

6.6 Antidegradation Review

Early in the permit development process, a permit writer should check the state’s antidegradation policy
and implementation methods to determine what tier(s) of protection, if any, the state has assigned to the
proposed receiving water for the parameter(s) of concern. The regulations concerning antidegradation and
each of the tiers are described above in section 6.1.1.3. The tier of antidegradation protection is important
for determining the required process for developing the water quality-based permit limits and conditions.
In some cases, where a waterbody is classified as Tier 3 for antidegradation purposes, the permit writer
might find that it is not possible to issue a permit for the proposed activity.

If the state has not specified the tier, the permit writer will need to evaluate, in accordance with the state’s
implementation procedures, whether the receiving waterbody is of high water quality for the parameters
of concern, and thus will require Tier 2 protection. After identifying the tier(s) of protection for the
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proposed receiving waterbody and parameter(s) of concern, the permit writer should consult the state’s
antidegradation implementation procedures relevant to the tier(s).

The following sections provide methods permit writers should consider for implementing, through the
WQBEL development process, the three levels of protection typically found in a state’s antidegradation
policy. Implementation of the state’s antidegradation policy could have a significant effect on the
calculation of WQBELSs.

6.6.1 Tier 1 Implementation

All waterbodies receive at least Tier 1 protection. Tier 1 protection means that the permit writer must
include limits in the permit sufficient to maintain and protect water quality necessary to protect existing
uses. In practice, for a Tier 1 receiving waterbody, the permit writer typically calculates the WQBELSs on
the basis of the applicable criteria because the state’s designated uses and criteria to protect those uses
must be sufficient to protect the existing uses. If a Tier 1 waterbody is impaired for a parameter that
would be present in the proposed discharge, the permit writer should identify and consult any relevant
TMDLs to determine what quantity of pollutant (if any) is appropriate.

6.6.2 Tier 2 Implementation

For new or increased discharges that could potentially lower water quality in h b?&ahty waters, Tier 2
protection provides the state with a framework for making decisions re a!@ﬁ»g ee to which it will
protect and maintain the high water quality. A new or ex ar\c\ed\mgcharge 12&2‘%@( ation typically
triggers a Tier 2 antidegradation review. Depen %} Outé, @ﬂ'@ﬁﬁe review, the permit could be
written to maintain the existing hlgh ﬁa@{\& y (6 @ﬂl ritten to allow some degradation.
(cnN®
Each state’s antidegr@l‘ﬁgn c\ﬁfb‘}m%lementatlon procedures should describe the Tier 2
antidegradation revi r(% . Though the process varies among states, EPA’s antidegradation
regulation at § 131.12 outlines the common elements of the process. To permit a new or increased

discharge that would lower water quality, the state is required to make a finding on the basis of the
following:

e The state must find that allowing lower water quality is necessary for important social or
economic development in the area in which the waters are located.

- The state would perform an alternatives analysis to evaluate whether the proposed discharge
is actually necessary (i.e., whether there are less degrading feasible alternatives) and that
might include consideration of a wide range of alternatives (e.g. non-discharging options,
relocation of discharge, alternative processes, and innovative treatments).

- The state should provide a justification of important social or economic development (or
both) that would occur as a result of permitting the proposed discharge.

e The state’s finding must be made after full satisfaction of its own intergovernmental coordination
and public participation provisions.

o The state must assure that the highest statutory and regulatory requirements for all new and
existing point sources will be achieved.

e The state must assure that all cost-effective and reasonable BMPs for nonpoint source control will
be achieved.
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o The state must assure that water quality will still protect existing uses.

If, after fulfilling the above conditions of the Tier 2 antidegradation review process, the state makes a
determination to allow a new or increased discharge that would lower water quality, the permit writer
may include such limitations in the NPDES permit for that discharge provided the limitations meet all
other applicable technology and water quality standards.

6.6.3 Tier 3 Implementation

States identify their own ONRWSs for Tier 3 protection, which requires that the water quality be
maintained and protected. This is the most stringent level of protection. ONRWSs often include waters in
national or state parks, wildlife refuges, and waters of exceptional recreational or ecological significance.
Waterbodies can be given Tier 3 protection regardless of their existing level of water quality. Some states
implement Tier 3 by prohibiting any new or increased discharges to ONRWs or their tributaries that
would result in lower water quality, with the exception of some limited activities such as those that would
result in temporary changes in water quality ultimately resulting in restoration. Some states allow
increased discharges as long as they are offset by equivalent or greater reductions elsewhere in the
waterbody.

In addition to Tiers 1, 2, and 3, some states have a class of waters considered outstanding to the state and
for which the state might have specific antidegradation requirements. Such % @d&ies are sometimes
referred to as Tier 2 %> waters because implementation of the antide Cgrqfla po]i(@'zﬁ them affords a

greater degree of protection than Tier 2 but more flex| g@:\‘haﬁﬂ’ler‘ée( A\D

\6(
Chapter 4 of EPA’s WQS Handboo @1&&\' yndards Regulation Advance Notice of
Proposed Rulemaking, S u (70‘1‘)&% 1nclude additional information on implementing
antidegradation poh&é pﬂr?tglavrlter should clearly explain the antidegradation analysis and how it

affects calculation ofWQ s in the fact sheet or statement of basis for the permit.

'U.S. Environmental Protection Agency. 1994. Water Quality Standards Handbook: Second Edition (WQS Handbook).
EPA 823-B-94-005a. U.S. Environmental Protection Agency, Office of Water, Washington DC.
<www.epa.gov/waterscience/standards/handbook/>.

2 U.S. Environmental Protection Agency. 2001. Streamlined Water-Effect Ratio Procedure for Discharges of Copper.
EPA-822-R-01-005. U.S. Environmental Protection Agency, Office of Science and Technology, Washington, DC.
<www.epa.gov/waterscience/criteria/copper/copper.pdf>.

* Davies, Tudor T. 1997. Establishing Site Specific Aquatic Life Criteria Equal to Natural Background. U.S. Environmental
Protection Agency, Office of Science and Technology, Washington, DC.
<www.epa.gov/waterscience/library/wqcriteria/naturalback.pdf>.

4U.S. Environmental Protection Agency. 1991. Technical Support Document for Water Quality-Based Toxics Control (TSD).
EPA-505/2-90-001. U.S. Environmental Protection Agency, Office of Water, Washington, DC.
<www.epa.gov/npdes/pubs/owm0264.pdf>.

5 U.S. Environmental Protection Agency. 1990. Biological Criteria: National Program Guidance for Surface Waters.
EPA-440/5-91-004. U.S. Environmental Protection Agency, Office of Science and Technology, Washington, DC.
<www.epa.gov/bioindicators/html/biolcont.html>.
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CHAPTER 7. Final Effluent Limitations and
Anti-backsliding

As illustrated in Exhibit 7.1, after calculating applicable technology-based effluent limitations (TBELSs)
and water quality-based effluent limitations (WQBELSs), the permit writer must determine the final
effluent limitations that will be included in the National Pollutant Discharge Elimination System
(NPDES) permit for each pollutant or pollutant parameter. For reissued permits, that determination must
also include an assessment of whether the revised effluent limitations are consistent with the Clean Water
Act (CWA) requirements and NPDES regulations related to anti-backsliding.

Exhibit 7-1 Developing effluent limitations

Develop technology-based effluent limitations

(TBELS)
Chapter 5
l \ S eP A A
13,207
Develop water% ‘&}e\l ‘ea e( ’
s wg BEsp'©
el \0 Food ‘f\‘q

c\ 20:{ ’\‘30“‘
WNO- v

Determine final effluent limitations that meet
technology and water quality standards and
anti-backsliding requirements
Chapter 7

7.1 Determining Final Effluent Limitations

When determining the final effluent limitations, the permit writer must ensure that all applicable statutory
and regulatory requirements, including technology and water quality standards, are fully implemented.

e The permit writer determines the calculated limitations (TBELs, WQBELSs, or some combination
of the calculated limitations) that will ensure that all applicable CWA standards are met.

e Asnoted above, for reissued permits, if any of the limitations are less stringent than limitations on
the same pollutant in the previous NPDES permit, the permit writer then conducts an anti-
backsliding analysis and, if necessary, revises the limitations accordingly. A detailed discussion
of the anti-backsliding provisions of the CWA and the NPDES regulations is included below in
Section 7.2.
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In addition, the permit writer should clearly explain in the fact sheet for the permit how the final
limitations in the permit were determined and how those limitations meet both technology and water
quality standards (including antidegradation) and, where appropriate, how an anti-backsliding analysis
was applied to the final effluent limitations.

7.2 Applying Anti-backsliding Requirements

As noted in Section 7.1, after selecting the calculated effluent limitations for a pollutant that ensure that
all CWA standards are met, the permit writer applies anti-backsliding requirements, as necessary, to
determine the final effluent limitations. In general, the term anti-backsliding refers to statutory and
regulatory provisions that prohibit the renewal, reissuance, or modification of an existing NPDES permit
that contains effluent limitations, permit conditions, or standards less stringent than those established in
the previous permit. There are, however, exceptions to the prohibition, and determining the applicability
and circumstances of the exceptions requires familiarity with both the statutory and regulatory provisions
that address anti-backsliding.

7.2.1 Anti-backsliding Statutory Provisions

Clean Water Act (CWA) section 402(0) expressly prohibits backsliding from certain existing effluent
limitations. CWA section 402(0) consists of three main parts: (1) a prohibition on s&eciﬁc forms of
backsliding, (2) exceptions to the prohibition, and (3) a safety clause that %VEQ absolute limitation
on backsliding. xcn \Y\G“:‘e( A\, 202'\
a k]

7.241  Statutory Proibition Agging{BiGks id@@ep\em
First, CWA section 40%‘(605 I\Xpl%ﬁ?g)lt&tlg(@ﬁwﬁon of effluent limitations for two situations:

\

e To revise an existi gfﬁﬁ%gat was developed on a case-by-case basis using best professional
judgment (lﬁs\ﬁ to reflect subsequently promulgated effluent limitations guidelines and standards
(effluent guidelines) that would result in a less stringent effluent limitation.

e Relaxation of an effluent limitation that is based on state standards, such as water quality
standards or treatment standards, unless the change is consistent with CWA section 303(d)(4).
Section 303(d)(4) may be applied independently of section 402(0).

The prohibition against relaxation of effluent limitations is subject to the exceptions in CWA section
402(0)(2) and, for limitations based on state standards, the provisions of CWA section 303(d)(4). Those
exceptions are outlined further in the following sections.

7.2.1.2  Exceptions for Case-by-Case TBELs

CWA section 402(0)(2) outlines specific exceptions to the general prohibition against revising an existing
TBEL that was developed on a case-by-case basis using BPJ to reflect subsequently promulgated, less
stringent effluent guidelines in a renewed, reissued, or modified permit. CWA section 402(0)(2) provides
that relaxed limitations may be allowed where

e There have been material and substantial alternations or additions to the permitted facility that
justify the relaxation.
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e New information (other than revised regulations, guidance, or test methods) is available that was
not available at the time of permit issuance and that would have justified a less stringent effluent
limitation. If the effluent limitation was based on water quality standards, any changes must result
in a decrease in pollutants discharged.

e Technical mistakes or mistaken interpretations of the law were made in issuing the permit under
CWA section 402(a)(1)(b).

e Good cause exists because of events beyond the permittee’s control (e.g., natural disasters) and
for which there is no reasonably available remedy.

e The permit has been modified under CWA sections 301(c), 301(g), 301(h), 310(i), 301(k),
301(n), or 316(a).

e The permittee has installed and properly operated and maintained required treatment facilities but
still has been unable to meet the effluent limitations (relaxation may be allowed only to the
treatment levels actually achieved).

7.2.1.3  Exceptions for Limitations Based on State Standards

EPA has consistently interpreted CWA section 402(0)(1) to allow relaxation of WQBELs and effluent
limitations based on state standards if the relaxation is consistent with the provisions of CWA section
303(d)(4) or if one of the exceptions in CWA section 402(0)(2) is met. The twgg;uq)\isions constitute
independent exceptions to the prohibition against relaxation of efﬂéelq ]ihﬁ%tio&soliegther is met,

relaxation is permissible. n \n A\,
C\\
\N au \_embe(

el
CWA section 303(d)(4) has two artsdp&a\é}yﬁ% é@,@@\i@gﬁolies to nonattainment waters, and

paragraph (B), which g€gge§(tp %%Keét(qgw .

° Nonattainmel\lt WZ@J 6€Q7A section 303(d)(4)(A) allows the establishment of a less stringent
effluent limﬂgo'n when the receiving water has been identified as not meeting applicable water
quality standards (i.e., a nonattainment water) if the permittee meets two conditions. First, the
existing effluent limitation must have been based on a total maximum daily load (TMDL) or
other wasteload allocation (WLA) established under CWA section 303. Second, relaxation of the
effluent limitation is only allowed if attainment of water quality standards will be ensured or the
designated use not being attained is removed in accordance with the water quality standards
regulations. This subsection does not provide an exception for establishing less stringent
limitations where the original limitation was based on state permitting standards (e.g., state
treatment standards) and was not based on a TMDL or WLA.

e Attainment water: CWA section 303(d)(4)(B) applies to waters where the water quality equals
or exceeds levels necessary to protect the designated use, or to otherwise meet applicable water
quality standards (i.e., an attainment water). Under CWA section 303(d)(4)(B), a limitation based
on a TMDL, WLA, other water quality standard, or any other permitting standard may only be
relaxed where the action is consistent with state’s antidegradation policy.

Although the statute also identifies six exceptions in section 402(0)(2) where effluent limitations
otherwise subject to the prohibition in section 402(0)(1) may be relaxed, the exceptions for technical
mistakes or mistaken interpretations and permit modification, which are described above, would not apply
to WQBELSs.
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7.2.1.4  Exception Safety Clause

CWA section 402(0)(3) is a safety clause that provides an absolute limitation on backsliding. This section
of the CWA prohibits the relaxation of effluent limitations in all cases if the revised effluent limitation
would result in a violation of applicable effluent guidelines or water quality standards, including
antidegradation requirements. Thus, even if one or more of the backsliding exceptions outlined in the
statute is applicable and met, CWA section 402(0)(3) acts as a floor and restricts the extent to which
effluent limitations may be relaxed. The requirement affirms existing provisions of the CWA that require
effluent limitations, standards, and conditions to ensure compliance with applicable technology and water
quality standards.

7.2.2 Anti-backsliding Regulatory Provisions

Anti-backsliding regulations are found at Title 40 of the Code of Federal Regulations (CFR) 122.44(1).
The regulations do not specifically address backsliding where a permittee seeks relaxation of an effluent
limitation that is based on a state treatment standard or water quality standard [i.e., based on CWA section
301(b)(1)(C), 303(d) or 303(e)]. They do, however, address all other forms of backsliding.

First, the regulations at § 122.44(1)(1) restrict the relaxation of final effluent limitations and the relaxation
of standards or conditions contained in existing permits. Thus, this regulation, in effect, addresses all
types of backsliding not addressed in the CWA provisions (e.g., backsliding fro liil\nitations derived
from effluent guidelines, from new source performance standards, from e@@ ase-py-case limitations
to new case-by-case limitations, and from conditions such aﬁnmﬁ&g reﬂug'r,eﬂ hat are not
effluent limitations). Under the regulation, a permi{ts@iﬁ'i& e fhe'causes for modification under
§ 122.62 for the reissued permit to all8v58{élbsl@t’}§n &féwﬁﬁ&tations, standards, or conditions.

. (0]0) WEe
Second, the regulatic@'ﬁﬁ@ \(Z\ F g@(&)@)(gi\g\e\ctly reflect the specific prohibition imposed by CWA
section 402(0) on bac idﬁ@‘ here a permittee seeks to revise an existing case-by-case TBEL developed
using BPJ to reflect sul:;sequently promulgated effluent guideline that is less stringent than the case-by-
case requirement. The regulations include the same exceptions to this prohibition that are in CWA section
402(0)(2) and the same safety clause in CWA section 402(0)(3).

Thus, if the permit condition being considered for relaxation is either a case-by-case effluent limitation
developed using BPJ or is any other limitation, standard, or condition other than an effluent limitation
based on a state standard, the permit writer can apply the requirements in § 122.44(1). For effluent
limitations based on state standards, the permit writer should apply the provisions of CWA sections
402(o) and 303(d)(4) directly. Exhibit 7-2 illustrates the process of applying the statutory and regulatory
provisions addressing anti-backsliding.
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Exhibit 7-2 Application of anti-backsliding requirements

Is effluent limitation based on a state standard?

Yes No
| " ) l
402(0)(1)/303(d)(4) 402(0)(2) See existing
Are water quality standards attained? Is a listed exception met? regulations
40 CFR 122.44 (1)
Yes l l No Yes No
303(d)(4)(B) 303(d)(4)(A)
Attainment waters Non-Attainment Waters
Is revision consistent with Is existing limit based on a
antidegradation? TMDL or WLA?
Yes No No l Yes
Is attainment of water
quality standards assured?
includi tidegradati
i (including antidegradation) L EP P\
No Yes \. Up 02\
Revision | n \(\C- 9, 2
G 1 pef
not allowed | < el A4 m
—
g N2 o 5P
—F ood e
———qd 0 et —
QEE révidion comply with effluent
NO gm elines and water quality standards?
(including antidegradation)
Yes l lNo
Revision allowed Revision not allowed

Exhibit 7-3 presents some examples of situations when backsliding might be a factor in effluent limitation
development.
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Exhibit 7-3 Backsliding examples

Example 1

e A publicly owned treatment works (POTW) seeks to relax its WQBEL for Pollutant X

e The current effluent limitation for Pollutant X is based on a TMDL and WLA for the POTW developed in
accordance with § 130.7.

e The POTW is in compliance with its existing effluent limitation, and the applicable water quality standards for
Pollutant X are attained.

e The POTW has developed new models with new river flow information. The models indicate that the water
quality standards for Pollutant X would be maintained with a relaxed permit limitation.

Question:
May the effluent limitation for Pollutant X be relaxed?

Answer:

Possibly. Under the interpretation discussed above, WQBELs may be relaxed where one of the exceptions in
CWA sections 402(0)(1) or (2) are met. In this case, although the new information from the models might meet the
exception requirements criteria under CWA section 402(0)(2)(B)(i), CWA section 402(0)(2) will not justify the
request unless the state reduces the pollutant loadings from other point sources or nonpoint sources of pollution.
That is because, as discussed in Section 7.1 above, CWA section 402(0)(2) restricts the use of new information to
cases where there is a decrease in the amount of pollutants being discharged.

The CWA section 402(0)(1) exceptions, on the other hand, might justify the request. In this case, the reference to
CWA section 303(d)(4)(B) in CWA section 402(0)(1) is the relevant exception. CWA section 303(d)(4)(B) provides
that, for receiving waters that meet water quality standards, permit limitations based on a TMDL or other WLA or
other permit standard may be relaxed if the state's antidegradation policy requirements ﬁe et.

Example 2 US

e The state has established a technology-based treatmen %t?@w;d\gc:fe%g@mp%n %rsuant to CWA section
301(b)(1)(C). eMm

e The state later relaxes the standard i ﬁ\glw%a écp Q‘

e A POTW, which has been i |n @@60 ion for fecal coliform based on the old standard,
requests a revision o{§@ new standard.

o Water quality stan eg rm are not being attained.

e Therewasno T eveloped. The basis of the effluent limitation was a state technology-based

treatment standard.

Question:
May the fecal coliform effluent limitation be relaxed?

Answer:

No. Under CWA section 402(0)(1), the applicable provision is CWA section 303(d)(4)(A). This subsection does not
authorize backsliding in this case (i.e., nonattainment waters) because it applies only to permit limitations based on
a TMDL or other WLA. Here, the limitation in question is based on a state technology-based treatment standard.

Furthermore, if the permit sought to apply the exceptions in CWA section 402(0)(2), the new information provision
would not allow the revision. For purposes of this section of the CWA, new information does not include revised
regulations.
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Exhibit 7-3 Backsliding examples (continued)

Example 3

e The state has a narrative water quality criterion of no foxics in toxic amounts.

e On the basis of WET testing data or other information, the state found that the discharge would cause, have
the reasonable potential to cause, or contribute to an excursion of the water quality standards in the receiving
water—specifically the narrative water quality criterion.

e The permitting authority imposed a WET limitation under § 122.44(d)(1)(v).

e The permittee determines that Pollutant Z is the cause of WET measured in its discharge.

e The permittee can demonstrate through sufficient data (including WET testing data) that an effluent limitation
for Pollutant Z will assure compliance with the narrative water quality criterion as well as the state's numeric
criteria for Pollutant Z, as required by § 122.44(d)(1)(v).

Question:
May the state modify the permit to delete the WET limitation and to add the effluent limitation for Pollutant Z?

Answer:

Possibly. CWA section 303(d)(4) might justify the action. The applicable provision is CWA section 303(d)(4)(B)
because the narrative water quality criterion is currently attained. The permittee is complying with the existing WET
limitation to attain and maintain the criterion. Under CWA section 303(d)(4)(B), the existing effluent limitation may
be relaxed as long as antidegradation requirements are met and the relaxed limitation will not cause a violation of
any effluent guidelines or water quality standards applicable to the discharge. In this case, it appears likely that a
relaxation would be permissible because the permittee can demonstrate that the new limitation for Pollutant Z will
assure compliance with both the narrative and numeric water quality criteria; however, the permit writer might
consider continuing WET monitoring to identify other potential sources of toxicity in the future.

Example 4

¢ An industrial permittee seeks to revise its WQBEL of 60 mg/L for totaésque\é d s%@ﬁs ) to 100 mgl/L,
which is its actual discharge level.

e The current effluent limitation is based on a WLA err ﬁ’&BL deﬁ @\(accordance with § 130.7.

e The water quality standards are not beug he w@"g&@ centration of TSS exceeds the applicable
water quality criteria.

e An effluent limitation @Qﬁ’n&L sg(éhm\{h applicable effluent guidelines.

¢ New modeling inf |on6h<{v¢§ he water quality standards will be attained with an effluent limitation of
75 mg/L TSS.

Question:
May the effluent limitation for TSS be revised from 60 mg/L to 100 mg/L?

Answer:
No; however, the effluent limitation could be relaxed to 75 mg/L under either CWA sections 402(0)(1) or (2)
exceptions.

The water quality standards are not being attained because of TSS. Therefore, under CWA section 402(0)(1), the
applicable exception is CWA section 303(d)(4)(A). In this case, the permitting authority may allow backsliding to
75 mg/L because the existing effluent limitation is based on a WLA from a TMDL, and the data show that
attainment of the water quality standards is assured with an effluent limitation of 75 mg/L (but not with a limitation
of 100 mg/L).

Chapter 7: Final Effluent Limitations and Anti-backsliding 7-7



(194 01 oU1)
Case: 20-71554, 09/16/2021, ID: 12230094, DktEntry: 41-2, Page 169 of 272

September 2010 NPDES Permit Writers’ Manual

CHAPTER 8. Monitoring and Reporting Conditions

This chapter describes the monitoring and reporting conditions that a permit writer establishes in a
National Pollutant Discharge Elimination System (NPDES) permit. The monitoring and reporting
conditions require the permittee to conduct routine or episodic self-monitoring of permitted discharges
and internal operations (where applicable) and report the analytical results to the permitting authority with
the information necessary to evaluate discharge characteristics and compliance status. Periodic
monitoring and reporting establish an ongoing record of the permittee’s compliance status and, where
violations are detected, create a basis for any necessary enforcement actions.

The monitoring and reporting conditions section of an NPDES permit generally includes specific
requirements for the following items:

e Monitoring locations.
e Monitoring frequencies.
e Sample collection methods.
e  Analytical methods.
e Reporting and recordkeeping requirements.
5 PR
The following sections provide an overview of the consideratio“s\@ybllvét}l dez@ﬁﬁing appropriate
monitoring, reporting, and recordkeeping requiremeWahﬁ\ﬁow tO(RWQ intorporate the appropriate
requirements in an NPDES permit. \N a\e( Sep\e

& on

ed
ain FO cnive
8.1 Establism‘ﬁ%n nifotifg Conditions

-

The NPDES regulatﬁg require facilities discharging pollutants to waters of the United States to
periodically evaluate compliance with the effluent limitations established in their permits and provide the
results to the permitting authority. A permit writer should consider several factors when determining the
specific requirements to be included in the NPDES permit. Inappropriate or incomplete monitoring
requirements can lead to inaccurate compliance determinations. Factors that could affect sampling
location, sampling method, and sampling frequency include the following:

e Applicability of effluent limitations guidelines and standards (effluent guidelines).
e Wastestream and process variability.

e Access to sample locations.

e Pollutants discharged.

e Effluent limitations.

e Discharge frequencies (e.g., continuous versus intermittent).

e [Effect of flow or pollutant load or both on the receiving water.

Characteristics of the pollutants discharged.
e Permittee’s compliance history.
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8.1.1 Purposes of Monitoring

Monitoring is performed to determine compliance with effluent limitations established in NPDES
permits, establish a basis for enforcement actions, assess treatment efficiency, characterize effluents and
characterize receiving water.

Regulations requiring the establishment of monitoring and reporting conditions in NPDES permits are at
Title 40 of the Code of Federal Regulations (CFR) 122.44(1) and 122.48. Regulations at § 122.44(1)
require permittees to monitor pollutant mass (or other applicable unit of measure) and effluent volume
and to provide other measurements (as appropriate) using the test methods established at Part 136. That
subpart also establishes that NPDES permits (with certain specific exceptions as discussed in section
8.1.3 below) must require permittees to monitor for all limited pollutants and report data at least once per
year.

Regulations at § 122.48 stipulate that all permits must specify requirements concerning the proper use,
maintenance, and installation of monitoring equipment or methods (including biological monitoring
methods when appropriate). NPDES permits must also specify the monitoring type, intervals, and
frequency sufficient to yield data that are representative of the activity. The following sections focus on
developing permit monitoring conditions that properly address these regulatory requirements.

8.1.2 Monitoring Location S PP\
The permit writer should specify the appropriate momtorm loogtion 1 Yl an rm1t to ensure
compliance with the permit limitations and prov1de(, @5& ermine the effects of an

effluent on the receiving water. The N, 5%@@4@ atjo w&@pprescrlbe exact monitoring locations;
rather, the permit writer is W(ﬁ for \q\m& g the most appropriate monitoring location(s) and
indicating the locatlogﬁ@ée\h @ﬁAI@tlmately, the permittee is responsible for providing a safe and
accessible samphngwt 'aagt is representative of the discharge [§ 122.41()(1)].

The permit writer should consider the following questions when selecting a monitoring location:

Is the monitoring location on the facility’s property?

Is the monitoring location accessible to the permittee and the permitting authority?
Will the results be representative of the targeted wastestream?

Is monitoring at internal points needed?

Permit writers should establish monitoring locations where the wastewater is well mixed, such as near a
Parshall flume or at a location in a sewer with hydraulic turbulence. Weirs tend to enhance the settling of
solids immediately upstream and the accumulation of floating oil or grease immediately downstream.
Such locations should be avoided for sampling.

The permit writer can specify monitoring locations with either a narrative description or a diagram of the
permittee’s facility. Exhibit 8-1 provides examples of how to specify monitoring locations in a permit
either by narrative or by diagram.
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Exhibit 8-1 Examples of specifying monitoring locations in permits

Narrative
A. Monitoring Locations

1. Discharge from the Chemistry-Fine Arts Building must be sampled at the Parshall flume before the
discharge point for Outfall 001.

2. Discharge from the Physics Building must be sampled at the Parshall flume before the discharge point for
Outfall 002.

3. Discharge from the Research Lab No. 1 must be sampled at the Parshall flume before the discharge point
for Outfall 003.

Diagram
A. Monitoring Locations
Outfall Description
001 Discharge Pipe: Discharge of wastewater generated by all regulated metal finishing processes

at the facility. Samples must be collected at the point indicated on the diagram below.

ParshallFlume

* ( Receiving
P Stream
Outfall EP A

001

VA o2\
G.
\Wav CX\’\ M\ 3.2
o, oo 89000 0n S
,I?#gget“\ FO BA‘ a( ‘ﬂ\ * Sample Point

The monitoring location will vary depending on the type of monitoring required. The following sections
discuss monitoring location considerations for each monitoring type.

8.1.2.1 Influent and source water monitoring locations

Influent monitoring is monitoring of a wastestream before that wastestream receives treatment. The
permit writer should require influent monitoring when a characterization of the influent is needed to
determine compliance with a permit condition, such as the 5-day biochemical oxygen demand (BODs)
and total suspended solids (TSS) percent removal limitations required by the secondary treatment
standards for publicly owned treatment works (POTWs).

Source water monitoring is the monitoring of source water before use as process water (e.g., river water
used as contact cooling water). The permit writer should require source water monitoring if intake credits
are established as specified in § 122.45(g).

Influent and source water monitoring locations should ensure a representative sample of raw intake water
before any processes or treatment that could alter the properties of the intake water.
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8.1.2.2 Internal monitoring locations

Internal monitoring is the monitoring of wastestreams at a location within the facility before discharge to
waters of the United States. The NPDES regulations at § 122.45(h) allow internal monitoring points to be
established when needed to determine compliance with a standard and in cases where setting an external
monitoring location is not feasible. The permit writer may require internal monitoring to determine
compliance with technology-based effluent limitations (TBELSs) for a wastestream before commingling
with other process or non-process wastestreams. Internal monitoring is generally not appropriate for
determining compliance with water quality-based effluent limitations (WQBELSs) unless final effluent
monitoring is impractical (e.g., the final discharge point is submerged or inaccessible).

Examples of reasons for requiring designation of internal monitoring locations include the following:

e Ensuring compliance with effluent guidelines (at non-POTW facilities): When non-process
wastewaters dilute process wastewaters subject to effluent guidelines, monitoring the combined
discharge might not accurately allow determination of whether the facility is complying with the
effluent guidelines. Under such circumstances, the permit writer might consider requiring
monitoring for compliance with TBELs before the process wastewater is combined with non-
process wastewater.

e Ensuring compliance with secondary treatment standards (for POTWs only): Some POTWs
include treatment processes that do not address pollutants regulated b)ﬁ@(pndary treatment
standards and that could interfere with the ability to accuratell/J g mphance with
secondary treatment standards. Under such cucul@&\e\néf@%e %}yr?t could consider
requiring monitoring for compliance wn@;}h dions 3?( ‘@r m secondary treatment standards
before such processes. For 8&@1&1 he e @'@ogf equire effluent monitoring for compliance
with hmltatlonidarl(\(a &e%&kyjsreatment standards after secondary clarification but
before d1s1n@t\, opzo | ’\55

e Allowing d&%ctlon of a pollutant: Instances could arise where the combination of process and
non-process wastewaters result in dilution of a pollutant of concern such that it would not be
detectable using approved analytical methods. Internal monitoring would enable characterization
of the pollutant before dilution with other wastewaters.

Where the permit writer determines that internal monitoring is necessary, § 122.45(h)(2) states that
limitations on internal wastestreams may be imposed only where the permit fact sheet sets forth the
exceptional circumstances requiring application of limitations at those locations.

8.1.2.3  Effluent monitoring locations

Effluent monitoring is monitoring of the final effluent after all treatment processes. The permit writer
should require effluent monitoring to determine compliance with final effluent limitations established in
the permit. Effluent monitoring also can be used to provide data to assess the possible impact of the
discharge on the receiving water.

Effluent monitoring locations should provide a representative sample of the effluent being discharged into
the receiving water. Effluent monitoring locations should be established after all industrial uses and
treatment processes. Most importantly, the point where a final effluent limitation applies and the point

8-4 Chapter 8: Monitoring and Reporting Conditions



(190 01 oU1)
Case: 20-71554, 09/16/2021, I1D: 12230094, DktEntry: 41-2, Page 173 of 272

September 2010 NPDES Permit Writers’ Manual

where monitoring is required must be the same. A logical effluent monitoring point is just before
discharge to the receiving water. This is particularly true for ensuring compliance with WQBELSs.

8.1.3 Monitoring Frequency

The permit writer should establish monitoring frequencies sufficient to characterize the effluent quality
and to detect events of noncompliance, considering the need for data and, as appropriate, the potential
cost to the permittee. Monitoring frequency should be determined on a case-by-case basis, and decisions
for setting monitoring frequency should be described in the fact sheet. Some states have their own
monitoring guidelines that can help a permit writer determine an appropriate monitoring frequency.

To establish a monitoring frequency, the permit writer should consider the variability of the concentration
of various parameters by reviewing effluent data for the facility (e.g., from discharge monitoring reports
[DMRs]) or, without actual data, information from similar dischargers. A highly variable discharge
should require more frequent monitoring than a discharge that is relatively consistent over time
(particularly in terms of flow and pollutant concentration). Other factors that should be considered when
establishing appropriate monitoring frequencies include the following:

e Design capacity of the treatment facility. The monitoring frequency might need to be increased
at facilities where the treatment facility is nearing design capacity. For example, at equivalent
average flow rates, a large lagoon system that is not susceptible to bypas pwould require less
frequent monitoring than an overloaded treatment facility that ex@&e s p‘tuating flow rates
from infiltration or large batch discharges from an ig{iusmﬁl-lﬁér S)ggyﬂ agoon should have
a relatively low variability compared tg\%? ﬁﬁ\iiﬂ:‘;preée%m\ﬁﬁéh ischarges.

e Treatment method us '%@r&)n tori é@@féncy will be similar for similar treatment
0 o N
processes. The@_g’@ Ufiwas qgv&tg ent used by the facility might affect the frequency of
effluent mon ormggéﬂ thdustrial facility employing biological treatment would have a similar
monitoring N@aency as a secondary treatment plant with the same units used for wastewater
treatment. If the treatment method is appropriate and achieving high pollutant removals on a
consistent basis, monitoring could be less frequent than for a plant with little or insufficient

treatment.

e Compliance history. The monitoring frequency might need to be adjusted to reflect the
compliance history of the facility. A facility with problems achieving compliance generally
should be required to perform more frequent monitoring to characterize the source or cause of the
problems or to detect noncompliance.

e Cost of monitoring relative to permittee’s capabilities. The monitoring frequency should not
be excessive and should be what is necessary to provide sufficient information about the
discharge.

e Location of the discharge. The monitoring frequency could be increased if the discharge is to
sensitive waters or is near a public water supply.

e Nature of the pollutants. To accurately characterize the discharge, the monitoring frequency
might be increased for wastewaters with highly toxic pollutants or where the nature of the
pollutants varies.

Chapter 8: Monitoring and Reporting Conditions 8-5



(199 01 oU1)
Case: 20-71554, 09/16/2021, I1D: 12230094, DktEntry: 41-2, Page 174 of 272

September 2010 NPDES Permit Writers’ Manual

e Frequency of the discharge. The monitoring frequency for a wastewater discharged in batches
infrequently should differ from that for a continuous discharge of highly concentrated wastewater
or a wastewater containing a pollutant that is found infrequently and at very low concentrations.
The production schedule of the facility (e.g., seasonal, daily), the plant washdown schedule, and
other similar factors should be considered.

e Number of monthly samples used in developing effluent limitations. When establishing
monitoring frequency, the permit writer should consider the number of monthly samples used in
developing average monthly WQBELSs. If the discharger monitors less frequently than the
monthly monitoring frequency assumed when developing applicable effluent guidelines or in
calculating a WQBEL, it could be more difficult for the discharger to comply with its average
monthly effluent limitations. For example, if an average monthly limitation is established
assuming a monitoring frequency of four times per month (i.e., the limit is the expected average
of four samples taken during a month), a discharger taking only one sample per month would
statistically have a greater chance of exceeding its average monthly limit than if it sampled at
least four times per month.

e Tiered limitations. The monitoring frequency requirements should correspond to the applicable
tiers in cases where the permit writer has included tiered limitations. If a facility has seasonal
discharge limitations, it might be appropriate to increase the monitoring frequency during the
higher production season, and reduce the frequency during the off—seaso% A

e Other Considerations. To ensure representative monitoring,\pgn‘;ﬁg’co itiofls could be included
to require monitoring on the same day, week, h\f{)\r p raé‘ef\:% that might be correlated in
some way. For example, coordinatﬁé&@ﬁ tor'%@(g ents for parameters such as
pathogens and chlorine gr 1 pq é@ f0vide information for both compliance

assessment agﬁé@e‘ﬁ?’i{ %‘%%@famw efficacy.

A permit writer coulg\&dso‘Gstablish a tiered monitoring schedule that reduces or increases the monitoring
frequency during a permit cycle. Tiered monitoring might be appropriate for discharges where the initial
sampling shows compliance with effluent limitations, justifying a reduction in monitoring frequency over
time. Conversely, if problems are found during the initial sampling, more frequent sampling and more
comprehensive monitoring can be applied. This step-wise approach could lead to lower monitoring costs
for permittees while still providing the data needed to demonstrate compliance with effluent limitations.

In 1996 EPA issued Interim Guidance for Performance-Based Reductions of NPDES Permit Monitoring
Frequencies <www.epa.gov/npdes/pubs/perf-red.pdf>. Under the guidance, NPDES reporting and monitoring
requirements may be reduced on the basis of a demonstration of excellent historical performance.
Facilities can demonstrate that historical performance by meeting a set of compliance and enforcement
criteria and by demonstrating their ability to consistently discharge pollutants below the levels necessary
to meet their existing NPDES permit limitations. Reductions are determined parameter-by-parameter, on
the basis of the existing monitoring frequency and the percentage below the limitation at which the
parameter is being discharged. The reductions are incorporated when the permit is reissued. To remain
eligible for the reductions, permittees are expected to maintain the parameter performance levels and
good compliance on which the reductions were based.
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8.1.4 Sample Collection

The permit writer must specify the sample collection method for all parameters required to be monitored
in the permit. The permit writer should determine the sample collection method on the basis of the
characteristics of each specific discharge. Certain sample collection and storage requirements are
identified as part of the analytical methods specified in Part 136. (Section 8.3 below presents more on
analytical methods.) The two most frequently used sampling methods are grab and composite. For more
detailed information on sample collection methods, permit writers should refer to Chapter 5 (Sampling) of
the NPDES Compliance Inspection Manual'

<www.epa.gov/compliance/resources/publications/monitoring/cwa/inspections/npdesinspect/npdesmanual.html>.

8.1.4.1  Grab Samples

Grab samples are individual samples collected over a period not exceeding 15 minutes and that are
representative of conditions at the time the sample is collected. Grab samples are appropriate when the
flow and characteristics of the wastestream being sampled are relatively constant. The sample volume
depends on the type and number of analyses to be performed. A grab sample is appropriate when a
sample is needed to

e Monitor an effluent that does not discharge on a continuous basis.

e Provide information about instantaneous concentrations of pollutants at a specific time.
e Allow collection of a variable sample volume. EP A

e Corroborate composite samples. 3 0’2

e  Monitor parameters not amenable to compos\iﬂr@\@(g., \Q YI()'\ @qr@

IRV
Grab samples can also be used t —§ a!Dﬁr bility of a parameter or information on
variability over a short éo\i\ he ﬁogf&ﬂ%{"ul for monitoring intermittent wastewater flows from

well-mixed batch pr&ess ;nggl '\

8.1.4.2 Comp03|teSampIes

Composite samples are collected over time, either by continuous sampling or by mixing discrete samples,
and represent the average characteristics of the wastestream during the sample period. Composite samples
might provide a more representative measure of the discharge of pollutants over a given period than grab
samples, and are used when any of the following is true:

e A measure of the average pollutant concentration during the compositing period is needed.
e A measure of mass loadings per unit of time is needed.
e Wastewater characteristics are highly variable.

Composite samples can be discrete samples (see discussion of sequential sampling in section 8.1.4.3
below) or a single combined sample and are collected either manually or with automatic samplers. There
are two general types of composite sampling: time-proportional and flow-proportional. The permit writer
should clearly express which type is required in the permit.

Time-proportional composite sample: This method collects a fixed volume (V) of discrete sample aliquots
in one container at constant time intervals (t) as shown in Exhibit 8-2.
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Exhibit 8-2 Visual interpretation of time-proportional composite monitoring

L],

t

Time-proportional composite monitoring is appropriate when the flow of the sampled stream is constant
(flow rate does not vary more than =10 percent of the average flow rate) or when flow-monitoring
equipment is not available. Automatically timed composited samples are usually preferred over manually
collected composites. Composite samples collected by hand are appropriate for infrequent analyses and
screening or if the subsamples have a fixed volume at equal time intervals.

Flow-proportional composite sample: There are two methods used for this type of sample: constant-
volume when the interval time varies between samples, or constant-time when the interval volume
collected varies between samples as shown in Exhibit 8-3.

Exhibit 8-3 Visual interpretation of flow-proportional compos% &onltorlng

\)
N 2\

1L Ll Ao e i R

%0 ;

nd 207

The constant-volume, flow-proportional, composite monitoring method collects a constant sample
volume at varying time intervals proportional to stream flow (e.g., 200 milliliters sample collected for
every 5,000 gallons of flow). The constant-time, flow-proportional, composite monitoring method
collects the sample by adjusting the volume of each aliquot as the flow varies, while maintaining a
constant time interval between the aliquots.

Flow-proportional composite sampling is usually preferred over time-proportional composite sampling
when the effluent flow volume varies appreciably over time. If there is no flow-measuring device,
effluent samples can be manually composited using the influent flow measurement without any correction
for time lag. The error in the influent and effluent flow measurement is insignificant except in those cases
where large volumes of water are impounded, as in equalization basins.

If a sampling protocol is not specified in the regulations, the permit writer should establish the duration of
the compositing period and frequency of aliquot collection. The permit writer should also establish the
time frame within which the sample is to be collected and the number of individual aliquots in the
composite.
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There are instances where composite samples are inappropriate. For example, the permit application
regulations at § 122.21(g)(7) indicate that grab samples must be used for sampling several parameters that
may change during the time it takes to composite the sample. Composite samples can be used for whole
effluent toxicity (WET) testing; however, if there is concern that there are toxicity spikes or that the
toxicant is a parameter for which composite sampling is not appropriate, grab samples for WET testing
could be specified in the permit.

8.1.4.3  Sequential and Continuous Monitoring

Sequential monitoring refers to collecting discrete samples in individual containers in regular succession,
such as timed intervals or discharge increments. Sequential grab samples provide a characteristic of the
wastestream over a given time. Automatic sequential monitoring may be done with a special type of
automatic sampling device that collects relatively small amounts of a sampled wastestream with the
interval between sampling proportioned based on either time or effluent flow. Unlike a combined
composite sampler, the sequential sampling device automatically retrieves a sample and holds it in a
bottle separate from other automatically retrieved samples. Many individual samples can be stored
separately in the unit rather than combining aliquots in a common bottle.

Continuous monitoring is another option for a limited number of parameters such as flow, total organic
carbon (TOC), temperature, pH, conductivity, residual chlorine, fluoride, and dissolved oxygen. When
establishing continuous monitoring requirements, the permit writer should %W&(hat the NPDES

regulations concerning pH limitations allow for a period of excur51 nqvh fit is being
continuously monitored (§ 401.17). The reliability, a gﬁryg&%\a @(ﬁl'én us momtormg vary with
the parameter monitored. The permit write d(consid Monmental significance of the

variation of any of these param 6@0(&1& ue ald)ﬁ}e cost of continuous monitoring before
establishing continu(g&é@n\%r R%{—gaulgﬁﬁ&\s in the permit.

(20
8.2 Additiorﬁ?Monitoring Requirements and WET Testing

A variety of discharges other than traditional POTW or industrial wastewater discharges, including
biosolids (sewage sludge), combined sewer and sanitary sewer overflows, and stormwater, are regulated
under the NPDES permit program. In addition, many permits include requirements for WET testing. As
discussed in this section, a permit writer should account for such unique discharges and testing
requirements in establishing monitoring requirements.

8.2.1 Biosolids (Sewage Sludge)

The purpose of monitoring sewage sludge is to ensure safe use or disposal of the sludge. Sewage sludge
regulations specified in Part 503 require monitoring of sewage sludge that is applied to land, placed on a
surface disposal site, or incinerated. The frequency of monitoring is based on the annual amount of
sewage sludge that is used or disposed of by those methods. POTWs that provide the sewage sludge to
another party for further treatment (such as composting) must provide that party with the information
necessary to comply with regulations at Part 503. Sewage sludge disposed of in a municipal solid waste
landfill unit must meet the criteria for municipal solid waste landfills in the regulations at Part 258.
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Exhibit 8-4 shows the minimum monitoring requirements established in Part 503 for sewage sludge
before use and disposal. More frequent monitoring for any of the required or recommended parameters is
appropriate when the POTW has any of the following:

e A highly variable influent load of toxics or organic solids.
e A significant industrial load.
e A history of process upsets due to toxics, or of adverse environmental impacts due to sludge use

or disposal activities.

Exhibit 8-4 Minimum requirements for sewage sludge monitoring, based on method of sludge
use or disposal

Citation
Method Monitoring requirements Frequency (40 CFR)
¢ Sludge weight and percent total Based on dry weight of sludge in metric
solids tons per year:
L e Metals: As, Cd, Cu, Pb, Hg, Mo, e > zero but < 290: annually
Land application Ni, Se, and Zn e =or> 290 but < 1,500: quarterly §503.16
e Pathogen Density e =or> 1,500 but < 15,000: bimonthly
e Vector Attraction Reduction e =or>15,000: monthly
¢ Sludge weight and percent total
Co-disposal in solids Monitoring requirements or frequency not
ISP . e Passes Paint-Filter Liquid Test specified by Part 503. Deter d by
municipal solid oo local health auth IIK Part 258
waste landfill ¢ Suitability of sludge used as cover | local health authorit
e Characterize in accordance with owner/opera&)r \l . ,20'2'\
hazardous waste rules -r-’f\_(‘,h~ \Y\ . '\?)
Surface * Sludge weight and perc \l\|| totab \|Nsased 3@ ght of sludge in metric
! ) solids ear
I('jlsriiosil- " e Metals: Qﬁ Fom%%’ edﬁ‘\iee 3t€0> zero but < 290: annually
Ime hSIteS wi &31 \ A a e =or> 290 but < 1,500: quarterly § 503.26
Ceoe;l‘; c":‘ifn and hgz ,ﬂé\n ‘;7 e =or> 1,500 but < 15,000: bimonthly
unlined sites oW@:I traction Reduction e =or>15,000: monthly
e Methane gas e Continuously
Based on dry weight of sludge in metric
. tons per year:
° ?(I)lljigge weight and percent total « > zero but < 290: annually
) . e =or> 290 but < 1,500: quarterly
* Metals: As, Cd, Cr, Pb, and Ni « =or > 1,500 but < 15,000: bimonthly
) . e =or>15,000: monthly
Incineration e Be and Hg (National Emissions e As required by permitting authority §503.46
Standards) (local air authority)
e THC or O, moisture, combustion .
e Continuously
temperatures
* Air pol!utlon control device e As required by permitting authority
operating parameters
Notes:

Monitoring frequencies required by Part 503 may be reduced after 2 years of monitoring, but in no case may be less than once

per year.

A successful land application program could necessitate sampling for other constituents of concern (such as nitrogen) in
determining appropriate agronomic rates. The permit writer will determine additional monitoring requirements.

8-10
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The sampling and analysis methods specified in § 503.8 and Part 136 should be followed for monitoring
the required parameters. Without any specific methods in Part 503, guidance on appropriate methods is in
the following documents:

e Part 503 Implementation Guidancez <www.epa.gov/npdes/pubs/owm0237.pdf>.

e POTW Sludge Sampling and Analysis Guidance Document’ <www.epa.gov/npdes/pubs/owm012.pdf>.
e Control of Pathogens and Vector Attraction in Sewage Sludge’
<www.epa.gov/ORD/NRMRL/pubs/625r92013/625r92013.htm>.

8.2.2 Combined Sewer Overflows (CSOs) and Sanitary Sewer Overflows
(SSOs)

EPA’s Combined Sewer Overflow (CSO) Control Policy (59 FR 18688, April 19, 1994) requires
monitoring to characterize the combined sewer system, assist in developing a Long-Term Control Plan
(LTCP), and show compliance with permit requirements. The permit writer should ensure the following:

e Monitoring is done to develop an initial system characterization as part of the nine minimum
controls to reduce CSOs and their effect on receiving water quality. Such monitoring includes
analyzing existing data on precipitation events, on the combined sewer system and CSOs, on
water quality, and conducting field inspections.

e As part of the LTCP, a permittee is required to develop a more completeﬁlrgracterlzatlon of the
sewer system through monitoring and modeling. q. US ,2;\

e To show compliance with the permit require gng@ﬁd M\lmaége@( tﬁghttamment of water quality
standards, the permittee is requlre 8Qﬁfu ction compliance monitoring
program. Specific mon 1reme Qﬁ% post -construction compliance monitoring
program w111 ]? ee ] LTCP and should be established as specific
monitoring condngs-qn)\ 1nd1V1dua1 NPDES permit.

These monitoring condltlons should require monitoring of certain key parameters during a representative
number of CSOs from a representative number of wet-weather events along with ambient water quality
monitoring to ascertain attainment of water quality standards. EPA has prepared a guidance manual on
monitoring entitled Combined Sewer Overflows: Guidance for Monitoring and Modeling®

<www.epa.gov/npdes/pubs/sewer.pdf>.

A facility’s permit might also contain monitoring requirements for sanitary sewer overflows (SSOs). SSO
monitoring requirements would be developed on a case-by-case basis.

8.2.3 Stormwater Monitoring Considerations

Stormwater monitoring requirements vary according to the type of permit regulating the stormwater
discharge and the activity. Municipal separate storm sewer systems (MS4s) serving more than 100,000
people (and some serving less than 100,000) are typically issued individual NPDES permits with
monitoring requirements that are specific to the MS4. Smaller MS4s regulated under the stormwater Phase
II rule are typically not required to conduct water quality monitoring as a condition in their NPDES general
permit, though evaluation of measurable goals may include monitoring. EPA’s multi-sector general permit
(MSGP) for stormwater discharges from industrial facilities includes analytical monitoring requirements
based on the type of industrial activity. Finally, operators of construction activity regulated under the
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construction general permit are typically not required to conduct water quality monitoring; however, some
states and EPA Regions do require monitoring if the construction activity will discharge to a water
impaired by sediment.

Specific monitoring conditions for the federal general stormwater permits are detailed in the most recent
Construction General Permit or MSGP issued by EPA (available on the EPA Stormwater Program
Website <www.epa.gov/npdes/stormwater™>). Additional documents on stormwater monitoring are:

e Urban Stormwater BMP Performance: A Guidance Manual for Meeting the National Stormwater
BMP Database Requirements6 <www.epa.gov/npdes/pubs/montcomplete.pdf>.

o Guidance Manual for the Monitoring and Reporting Requirements of the NPDES Stormwater
Multi-Sector General Permit (MSGP)7 <www.epa.gov/npdes/pubs/dmr-fin.pdf>.

8.2.4 WET Monitoring

The use of WET testing to evaluate the toxicity in a receiving stream is discussed in section 6.4 of this
manual and on the NPDES WET Website <www.epa.gov/npdes/wet>. The WET (or biomonitoring) test
procedures were promulgated in § 136.3 (60 FR 53529, October 16, 1995). EPA revised the WET
methods in 67 FR 69951, November 19, 2002. WET monitoring conditions included in permits should
specify the particular biomonitoring test to be used, the test species, required test endpoints, and quality
assurance/quality control procedures. EP A

S g

To support permitting agencies in implementing WET me{é‘@ds\@g’A has(ré\v'i’segand published manuals
for toxicity test protocols: a\e( \N S ep\ m

o Methods for Measurzng@@@éu& T owﬁ)fgﬁuents and Receiving Waters to Freshwater and
Marine OI’g%@Q @{156&“& epa.gov/waterscience/ WET/disk2/atx.pdf>.

o Short-Term \W@h(z’s for Estzmatlng the Chronic Toxicity of Effluents and Receiving Waters to
Freshwater Organisms. 4th ed.” <www.epa.gov/waterscience/ WET/disk3/ctf.pdf>.

o Short-Term Methods for Estimating the Chronic Toxicity of Effluents and Receiving Waters to
Marine and Estuarine Organisms. 3rd ed.'’ <www.epa.gov/waterscience/ WET/disk1/ctm.pdf>.

e NPDES Compliance Monitoring Inspector Training: Biomonitoring"' (No Link).

WET testing samples could be composite or grab samples. Twenty-four hour composite samples are
suggested except when any of the following are true:

e The effluent is expected to be more toxic at a certain time of day.
e Toxicity may be diluted during compositing.
e The size of the sample needed exceeds the composite sampler volume.

WET tests are relatively expensive compared to single parameter tests. Therefore, a permit writer should
carefully consider the appropriate frequency for WET testing. A discharge with highly variable flow or
observed toxicity should have more frequent monitoring than a discharge that is relatively consistent over
time. As with other parameters, factors that a permit writer should consider when establishing appropriate
WET monitoring frequencies include the following:

e Type of treatment process.
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e Environmental significance and nature of the toxicity.

e Past compliance record or history.

e Cost of monitoring relative to financial capabilities.

e Number of monthly samples used in developing the permit limitation.
e The frequency of intermittent discharges.

Samples should be evenly spaced throughout the year so that seasonal variability can be ascertained.

8.3 Analytical Methods

The permit writer must specify the analytical methods to be used for monitoring. EPA’s Office of Science
and Technology’s Clean Water Act Analytical Methods Website <www.epa.gov/waterscience/methods/>
contains information about analytical methods.

The standard conditions of the permit [§§ 122.41(j)(4) and 122.44(i)] require that, when available,
permittees use test procedures specified in Part 136 <www.epa.gov/waterscience/methods/basic.htm™>. The
analytical methods contained in Part 136 are established for conventional, toxic (priority), and some
nonconventional pollutants. Without analytical methods for a parameter, the permit writer should specify
the analytical method to be used. There are also procedures to apply for approval of alternative test
methods in accordance with § 136.4.

S EPR

While Part 136 identifies the analytical methods approved for u§€\ tﬂeM 8‘)2 %&m additional
methods information is available through the Natio nment ’Index (NEMI)
<www.nemi.gov/>. NEMI is a Web-based, ]gﬁﬁé c earlr%l@y@g@ methods supported by the U.S.
Geological Survey and EPA’s ?@@éf %at @&IIQ:Q tains summaries of more than 1,100 methods
and describes them b \{]gd ﬁgr gﬁeaﬁg‘racterlstlcs and their regulatory status, relative cost, detection
level, detection level ﬂ}; e'z.&'u acy, precision, spiking level, instrumentation, lab equipment, and the
greenness of analyti¢ iethods. Permit writers might find that information useful in comparing the
features of Part 136 methods that will be used for assessing compliance with the calculated effluent
limitations.

When establishing effluent limitations for a specific parameter (based on technology or water quality
regulatory requirements), it is possible for the value of the calculated limit to fall below the method
detection limit (MDL) and the minimum level (ML) established by the approved analytical method(s).
Regardless of whether current analytical methods are available to detect and quantify the parameter at the
concentration of the calculated limitation, the limitation must be included in the permit as calculated.

In some instances, there might be two or more approved Part 136 analytical methods available for the
analysis of a parameter. In such cases, the permit should determine whether there is a need to select one
of the approved methods and to include a requirement in the permit mandating the use of only the selected
method. That approach might be necessary where an effluent limit is established at a level that is
quantifiable by one approved method but is below the ML of another approved method.

Such a situation often occurs where a permit contains a WQBEL for mercury. To clarify the EPA’s
position with respect to effluent monitoring for mercury, EPA developed a memo Analytical Methods for
Mercury in National Pollutant Discharge Elimination System (NPDES) Permits"

<www.epa.gov/npdes/pubs/mercurymemo_analyticalmethods.pdf>.
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Sufficiently Sensitive Methods

At the time of the writing of this manual, EPA had proposed regulations at §§ 122.21(e), 122.44(i), and
Part 136, to require the use of sufficiently sensitive methods for analyses conducted for NPDES permit
applications and for compliance monitoring (75 FR 35712, June 23, 2010). To ensure that appropriate
analytical methods are required and performed, see the most current version of these federal
regulations and applicable state analytical method regulations and policy.

8.4 Reporting Monitoring Results

The NPDES regulations require the permittee to maintain records and periodically report on monitoring
activities. The regulations at § 122.41(1)(4)(i) require that monitoring results must be reported on a DMR
<www.epa.gov/npdes/pubs/dmr.pdf>. Data reported include both data required by the permit and any additional
data the permittee has collected consistent with permit requirements. All facilities must submit reports (on
discharges and sludge use or disposal) at least annually, as required by § 122.44(i)(2). POTWs with
pretreatment programs must submit a pretreatment report at least annually as required by § 403.12(i).
However, the NPDES regulation states that monitoring frequency and reporting should be dependent on
the nature and effect of the discharge or sludge use or disposal. Thus, the permit writer can require
reporting more frequent than annually. EP A

\nGC-

8.5 Recordkeeping Requwements\Na\o‘(\s

Generally, the permit wrlter is requl e& & lcg)(yﬁ\u%pg in the permit the requirement to retain
records for at least three ect to ‘s\ilo% y the State Director. Recordkeeping requirements for
sewage sludge [§ 12@&‘% fhr@ %FO program [§ 122.42(e)(2)] require records be kept five years or
longer if required by S Dlrector The permit writer should designate in the permit where records
should be kept.

Monitoring records must include the following:

e Date, place, time of sampling.
e Name of sampler.

Date of analysis.

Name of analyst.

Analytical methods used.
Analytical results.

According to § 122.41(j), monitoring records must be representative of the discharge. Monitoring records,
which must be retained, include continuous strip chart recordings, calibration data, copies of all reports
for the permit, and copies of all data used to compile reports and applications.

Sewage sludge regulations under §§ 503.17, 503.27, and 503.47 establish recordkeeping requirements
that vary depending on the use and disposal method for the sewage sludge. The same recordkeeping
requirements should be applied to other sludge monitoring parameters not regulated by the Part 503 rule.
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12 Hanlon, James A. 2007. Analytlcal Methods for Mercury in National Pollutant Discharge Elimination System (NPDES)
Permits. U.S. Environmental Protection Agency, Office of Wastewater Management. Memorandum, August 23, 2007.
<www.epa.gov/npdes/pubs/mercurymemo_analyticalmethods.pdf>.
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CHAPTER 9. Special Conditions

Special conditions in National Pollutant Discharge Elimination System (NPDES) permits supplement
numeric effluent limitations and require the permittee to undertake activities designed to reduce the
overall quantity of pollutants being discharged to waters of the United States, to reduce the potential for
discharges of pollutants, or to collect information that could be used in determining future permit
requirements.

There are many different reasons to incorporate special conditions into a permit including:

e To address unique situations, such as facilities discharging pollutants for which data are absent or
limited, making development of technology- or water quality-based effluent limitations (TBELs
or WQBELSs) more difficult or impossible.

e To incorporate preventive requirements, such as requirements to install process control alarms,
containment structures, good housekeeping practices, and the like.

e To address foreseeable changes to discharges, such as planned changes to process, products, or
raw materials that could affect discharge characteristics. A

e To incorporate compliance schedules to provide the time necess%fy @amgp?y \;21*1 permit conditions.

N= 0
e To incorporate other NPDES programmatic Wé’t{dﬁen\g\%:(&j@(e&ghtr%nt, sewage sludge).

!
e To impose additional monitorén%{éﬂ\'lﬁ&ene&té@‘aﬁ@&i‘l e the permit writer with data to evaluate
the need for Chan%i‘i{lﬁ&gl Ahré%mﬂ@
\(Z
e To increase &\Ee @s@{ &g}g}toring requirements, depending on monitoring results or changes in
processes 01\}§1Qducts.

e To impose requirements for special studies such as ambient stream surveys, toxicity identification
evaluations (TIEs) and toxicity reduction evaluations (TREs), bioaccumulation studies, sediment
studies, mixing or mixing zone studies, pollutant reduction evaluations, or other such
information-gathering studies.

Section 9.1 below addresses several types of special conditions that apply to both municipal and non-
municipal facilities. Section 9.2 addresses special conditions unique to municipal facilities.

9.1 Special Conditions Potentially Applicable to Any Type of
Discharger

This section discusses several types of special conditions that could be included in any NPDES permit
(i.e., municipal or non-municipal). Those special conditions can be thought of as the ABCs of special
conditions and include the following:

e Additional monitoring and special studies.
e Best management practices (BMPs).
e Compliance schedules.
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A summary of the use of those special conditions follows.

9.1.1 Additional Monitoring and Special Studies

Additional monitoring requirements, beyond those required under the effluent limitations section of the
permit, and special studies are useful for collecting data that were not available to the permit writer for
consideration during permit development. Additional monitoring requirements and special studies
generally are used to supplement numeric effluent limitations or support future permit development
activities. Examples of the types of special studies that could be required in an NPDES permit include the
following:

e Treatability studies: Might be required in a permit when insufficient treatability information for
a pollutant or pollutants would hinder a permit writer from developing defensible TBELs.
Treatability studies can also be required when the permit writer suspects that a facility might not
be able to comply with an effluent limitation.

o Toxicity identification evaluation/toxicity reduction evaluation (TIE/TRE): Could be
required in a permit when wastewater discharges are found to be toxic using whole effluent
toxicity (WET) tests. The purpose of those evaluations is to identify and control the sources of
toxicity in an effluent. Further guidance related to U.S. Environmental Protection Agency (EPA)
recommended TIE/TRE procedures and requirements is found in the following guidance
manuals:

- Toxicity Reduction Evaluation Guidance for Munw( % Wstgf\aterri@@z%ent Plants'
el

catzon Evaluations in the National

<www.epa.gov/npdes/pubs/tre. pdf> W a\_(’,

- Clarifications Regardmg T oxl ion
Pollutant DlSCharg on S l‘é@ﬁ}g\gmm <www.epa.gov/npdes/pubs/owmfinaltretie.pdf>.

- Generali «Qde)fz))go %A(Oii@yt\g\zctmg Industrial Toxicity Reduction Evaluations®
(No lmk—see thc’@ﬂae or ordering 1nstruct10ns)

- Method ‘Aquatic Toxicity Identification Evaluations: Phase I Toxicity Characterization
Procedures. 2nd ed”* <www.epa.gov/npdes/pubs/owm0330.pdf>.

- Toxicity Identification Evaluation: Characterization of Chronically Toxic Effluents, Phase I’
<www.epa.gov/npdes/pubs/owm0255.pdf>.

- Methods for Aquatic Toxicity ldentification Evaluations: Phase Il Toxicity Identification
Procedures for Samples Exhibiting Acute and Chronic Toxicity®

<www.epa.gov/npdes/pubs/owm0343.pdf>.
- Methods for Aquatic Toxicity Identification Evaluations: Phase III Confirmation Procedures
for Samples Exhibiting Acute and Chronic Toxicity! <www.epa.gov/npdes/pubs/owm0341.pdf>.

e Mixing or mixing zone studies: Might be required in a permit to assist in determining how
effluent and receiving water mix and in establishing a regulatory mixing zone that can be applied
when developing WQBELSs.

e Sediment monitoring: Could be included in a permit if a permit writer suspects that pollutants
contained in wastewater discharges accumulate in the sediments of the receiving water.

e Bioaccumulation studies: Might be required in a permit to determine whether pollutants
contained in wastewater discharges bioaccumulate in aquatic organisms (e.g., fish, invertebrates).
Such studies could be required when water quality criteria are expressed in terms of fish tissue
levels. Additional guidance related to evaluating the bioaccumulation potential of a pollutant can
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be found in the EPA Great Lakes Water Quality Initiative Technical Support Document for the
Procedure to Determine Bioaccumulation Factors® (No link—see the endnote for ordering instructions).

When establishing additional monitoring or special studies, permit writers must ensure that any
requirements related to the study (e.g., special sampling or analytical procedures) are specified in the
appropriate permit condition. In addition, permit writers should establish a reasonable schedule for
completion and submission of the study or monitoring program. If the anticipated timeline is longer than
one year, an interim progress report during the study is advisable.

9.1.2 Best Management Practices (BMPs)

In general, BMPs are actions or procedures to prevent or reduce the discharge of pollution to waters of the
United States. Title 40 of the Code of Federal Regulations (CFR) section 122.2 includes the following in
the definition of BMPs:

e Schedules of activities.
Prohibitions of practices.
Maintenance procedures.
Treatment requirements.
e  Operating procedures and practices to control
- Plant site runoff.
- Spillage or leaks. US
- Sludge or waste disposal. n \nGC- N- A3, 202\
- Drainage from raw material stciﬁge\%?ag\l AY ,p\e \!
a Se
a8 a0l
9.12.1  When to Us o0 we
, 68 %MP cn

\ A A
Clean Water Act (C\%\) 61'.011&@4?@ authorizes EPA to require BMPs as part of effluent limitations

guidelines and standih@ “(effluent guidelines) to control plant site runoff, spillage or leaks, sludge or
waste disposal, and drainage from raw material storage that it determines are associated with or ancillary
to the industrial manufacturing or treatment process and can contribute significant amounts of pollutants
to navigable waters. Where effluent guidelines require specific control measures, including BMPs or
development of a BMP plan, permit writers must include such requirements in permits. In addition, CWA
section 402(p)(3)(B)(iii) states that permits for discharges from municipal storm sewers must require
controls, including management practices, to reduce the discharge of pollutants. Finally, CWA sections
402(a)(1) and (2) give the permitting authority the ability to include BMPs in permits on a case-by-case
basis to carry out the provisions of the CWA.

The NPDES regulations at § 122.44(k) track the statutory provisions cited above. This section of the
regulations provides that permits must contain BMPs (when applicable) to control or abate the discharge
of pollutants when any of the following are true:

e They are authorized under CWA section 304(e).

They are authorized under CWA section 402(p) for the control of stormwater discharges.

Numeric effluent limitations are infeasible.

e The practices are necessary to achieve effluent limitations and standards or carry out the purpose
and intent of the CWA.
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Circumstances under which numeric effluent limitations might be infeasible include the following:

e Regulating a pollutant for which limited treatability or aquatic impact data are available to allow
development of numeric TBELs or WQBELSs.
e Regulating discharges when the types of pollutants vary greatly over time.

In addition, a permit writer should consider using BMPs under any of the following circumstances:

e When chemical analyses are inappropriate or impossible.
e  When there is a history of leaks and spills or when housekeeping is sloppy.
e When a complex facility lacks data for a pollutant or pollutants.

9122 BMPs in NPDES Permits

Permit writers include BMP requirements in permits using two approaches: (1) site-, process-, or
pollutant-specific BMPs, or (2) a requirement to develop a BMP plan. Site-, process-, or pollutant-specific
BMPs might be appropriate in the case of an individual permit where a permit writer has the opportunity
to review the circumstances at the facility. On the other hand, it might not be appropriate to include site-,
process-, or pollutant-specific BMPs as conditions in a general permit, a permit for a particularly complex
facility, or a permit for a facility with operations not familiar to the permit writer. Instead, complicated
facilities and discharges covered under a general permit could be required to develop a BMP plan that
requires the permittee to determine appropriate BMPs on the basis of c1rcumst@gzpat its facility.

U5 A
n,nC: Y Ty 202
a GV ‘oe(
Specific BMPs are designed to address % L@f)artl lgaﬂ’l&%’pe of facility or to a specific site,
t b?\

Specific BMPs

process, or pollutant. Spe01ﬁc ﬁdn(?i permit when

o They are ne&g&?tétpddrésbélcﬂlary activities that could result in the discharge of pollutants to
waters of the(hitéd States

e Numeric effluent limitations for a specific process are otherwise infeasible and BMPs serve as
effluent limitations for that process.

e They are required to supplement and ensure compliance with effluent limitations in the permit.

To select a specific BMP, the permit writer could

e Review the industry profiles or the specific facility to determine the applicable and appropriate
management practices.

e Evaluate whether the BMP would help to achieve effluent limitations or other environmental
objectives for that facility.

e Use information from other permits, pollution prevention sources, and EPA guidance documents
to identify applicable and appropriate BMPs.

Specific BMPs frequently are required for certain types of dischargers such as concentrated animal
feeding operations (CAFOs), combined sewer overflows (CSOs), and stormwater discharges.
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BMP Plans

The Guidance Manual for Developing Best Management Practices’ <www.epa.gov/npdes/pubs/owm0274.pdf>
describes the activities and materials at an industrial or municipal facility that are best addressed by
BMPs. The manual also describes how BMPs work and gives examples of types of BMPs.

If a permit writer requires a BMP plan, it is the facility’s responsibility to develop, implement, and
evaluate the success or shortfalls of its own plan. Often, a BMP committee (i.e., a group of individuals
within the plant organization) is responsible for developing the BMP plan and assisting the plant
management in implementing and updating the BMP plan.

EPA has identified several recommended components of effective BMP plans and detailed each
component in the Guidance Manual for Developing Best Management Practices. The minimum
suggested components of a general BMP plan are presented below:

e General Provisions
- Name and location of facility.
- Statement of BMP policy and objective.
- Review by plant manager.

e Specific Provisions
- BMP committee.
- Risk identification and assessment. \)S EP A
- Reporting of BMP incidents. xch, \nG-
- Materials compatibility.
- Good housekeeping. d & \N
- Preventive man\tppgnge al
- Inspectlﬁ\égnddecpd\(ﬁ HA
- Securit
- Employee training.

BMP plans used to supplement effluent limitations or to describe how the discharger plans to meet
effluent limitations can be submitted to the regulatory agency or be kept on-site and made available to the
permitting authority upon request. A general schedule for BMP plan development can be included in the
permit (e.g., complete and submit the plan within six months of permit issuance and begin implementing
the plan within nine months of permit issuance).

Exhibit 9-1 presents example permit text for a requirement to develop and implement a BMP plan and
should be adapted as necessary to reflect conditions at the individual facility.
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Exhibit 9-1 Example BMP plan requirement

The following is example text for requiring development and implementation of a BMP plan through an NPDES
permit. The text should be crafted and changed as necessary to meet the individual facility's needs and the
permitting authority’s goals. The bracketed text should be updated to be specific to the permit.

1. Implementation.

[IF A BMP PLAN DOES NOT EXIST:]

The permittee, must develop and implement a best management practices (BMP) plan that achieves the
objectives and the specific requirements listed below. A copy of the plan must be submitted to the U.S.
Environmental Protection Agency (EPA) [AND/OR STATE AGENCY?] within six months of the effective date
of this permit. The plan must be implemented as soon as possible but no later than nine months from the
effective date of the permit. The permittee must update and amend the plan as needed.

[IF ABMP PLAN ALREADY EXISTS:]

The permittee must during the term of this permit operate the facility in accordance with the BMP plan [CITE
EXISTING PLAN] and in accordance with subsequent amendments to the plan. The permittee must amend
the plan to incorporate practices to achieve the objectives and specific requirements listed below, and a copy
of the amended plan must be submitted to the U.S. Environmental Protection Agency (EPA) [AND/OR STATE
AGENCY] within three months of the effective date of this permit. The amended plan must be implemented as
soon as possible but not later than six months from the effective date of the permit.

2. Purpose

Through implementation of the BMP plan the permittee must prevent or minimize the generation and the
potential for the release of pollutants from the facility to the waters of the United States through normal
operations and ancillary activities.

3. Objectives

The permittee must develop and amend the BMP plan consistent with the f@ nEEbF\ xves for the control
of pollutants.
a. The number and quantity of pollutants and the tOXI Y(Qfﬂ\l gens@tﬂ@)dlzzharged or potentially

discharged at the facility must be mlnlmlzat?géyn |tte nt feasible by managing each
influent waste stream in the most
b. Under the BMP plan, an c\’éﬁ:@@ﬂ ocedures (SOPS) included in the plan, the permittee

must ensure pro qp}‘er tion ap nce of the treatment facility as required by § 122.41(e).

c. The permitte€ e taf)h‘sﬁgém ic objectives for the control of pollutants by conducting the following
evaluations.

1. Each fah\@/ component or system must be examined for its waste minimization opportunities and its
potential for causing a release of significant amounts of pollutants to waters of the United States
because of equipment failure, improper operation, and natural phenomena such as rain or snowfall,
etc. The examination must include all normal operations and ancillary activities including material
storage areas, plant site runoff, in-plant transfer, process and material handling areas, loading or
unloading operations, spillage or leaks, sludge and waste disposal, or drainage from raw material
storage. [NOTE THAT ONLY THE APPLICABLE AREAS SHOULD BE INCLUDED IN THE PREVIOUS LIST.]

2. Where experience indicates a reasonable potential for equipment failure (e.g., a tank overflow or
leakage), natural condition (e.g., precipitation), or other circumstances that may result in significant
amounts of pollutants reaching surface waters, the program should include a prediction of the
direction, rate of flow and total quantity of pollutants that could be discharged from the facility as a
result of each condition or circumstance.

4. Requirements

9-6

The BMP Plan must be consistent with the objectives in the Objectives section above and the general

guidance contained in the publication entitled Guidance Manual for Developing Best Management Practices

(BMPs), EPA 833-B-93-004, <www.epa.gov/npdes/pubs/owm0274.pdf> or any subsequent revisions to the

guidance document. The BMP plan must

a. Be documented in narrative form, must include any necessary plot plans, drawings or maps, and must be
developed in accordance with good engineering practices. The BMP plan must be organized and written
with the following structure:

Name and location of the facility.

Statement of BMP policy.

Structure, functions, and procedures of the BMP Committee.

Specific management practices and standard operating procedures to achieve the above objectives,

including the following:

PoN=
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Exhibit 9-1 Example BMP plan requirement (continued)

Modification of equipment, facilities, technology, processes, and procedures.

Reformulation or redesign of products.

Substitution of materials.

Improvement in management, inventory control, materials handling or general operational

phases of the facility.

Risk identification and assessment.

Reporting of BMP incidents.

Materials compatibility.

Good housekeeping.

9. Preventative maintenance.

10. Inspections and records.

11. Security.

12. Employee training.

b. Include the following provisions concerning BMP plan review:

1. Review by plant engineering staff and the plant manager.

2. Review and endorsement by the permittee's BMP Committee.

3. A statement that the above reviews have been completed and that the BMP plan fulfills the
requirements set forth in this permit. The statement must include the dated signatures of each BMP
Committee member as certification of the reviews.

c. Establish specific BMPs to meet the objectives identified in the Objectives section above, addressing
each component or system capable of generating or causing a release of significant amounts of
pollutants, and identifying specific preventive or remedial measures to be implemented.

d. Establish specific BMPs or other measures that ensure that the following specific requirements are met:
1. Ensure proper management of solid and hazardous waste in accordance with regulatlons

aoow

promulgated under the Resource Conservation and Recovery Act ( agement practices
required under RCRA regulations must be referenced in the B PQ&

2. Reflect requirements for Spill Prevention, Control, S eas (526% plans under Clean
Water Act (CWA) section 311 and 40 CFR é@ tpo é any part of such plans into

the BMP plan by reference.
3. Reflect reqwrements fors er@yé‘él'%o aﬂ w&@& section 402(p) and the regulations at 40
CFR 122.26 an ﬁ oth%\n\w@ inate to the extent practicable, contamination of

" stormwaé“ ’\BBA al

[NOTE: SECTIO QB&Q COULD BE TAILORED TO EACH FACILITY BY THE PERMIT WRITER AND MAY
INCLUDE PROCE S OR AREAS OF THE FACILITY WITH HOUSEKEEPING PROBLEMS, NONCOMPLIANCE,
SPILLS/LEAKS, OR OTHER PROBLEMS THAT COULD BE REMEDIED THROUGH A BMP. IF THERE IS A KNOWN
SOLUTION TO THE PROBLEM (E.G., MORE FREQUENT INSPECTIONS, PREVENTIVE MAINTENANCE, ETC.), THIS
REMEDY COULD ALSO BE INCLUDED AS A PART OF THE BMP PLAN REQUIREMENTS. TO GATHER IDEAS FOR
SUCH REQUIREMENTS, THE PERMIT WRITER MAY WANT TO CONTACT THE PERMITTEE, COMPLIANCE
PERSONNEL, FACILITY INSPECTORS, OPERATIONS OFFICE PERSONNEL, AND STATE AGENCY
COUNTERPARTS. THE PERMIT WRITER MIGHT ALSO WANT TO CHECK REQUIREMENTS IN OTHER PERMITS
AND BMP PLANS FOR SIMILAR FACILITIES.]

5. Documentation
The permittee must maintain a copy of the BMP plan at the facility and must make the plan available to EPA
[AND/OR STATE AGENCY] upon request. All offices of the permittee, which are required to maintain a copy
of the NPDES permit, must also maintain a copy of the BMP plan.

6. BMP Plan Modification
The permittee must amend the BMP plan whenever there is a change in the facility, or in the operation of the
facility, that materially increases the generation of pollutants or their release or potential release to the
receiving waters. The permittee must also amend the plan, as appropriate, when plant operations covered by
the BMP plan change. Any such changes to the BMP plan must be consistent with the objectives and specific
requirements listed above. All changes in the BMP plan must be reported to EPA [AND/OR STATE
AGENCY] in writing.

7. Modification for Ineffectiveness
If at any time the BMP plan proves to be ineffective in achieving the general objective of preventing and
minimizing the generation of pollutants and their release and potential release to the receiving waters and/or
the specific requirements above, the permit and/or the BMP plan must be subject to modification to
incorporate revised BMP requirements.
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91.2.3 Pollution Prevention in BMPs

BMPs are, by their nature, pollution prevention practices. Traditionally, BMPs have focused on good
housekeeping measures and good management techniques that attempt to avoid contact between
pollutants and water as a result of leaks, spills, and improper waste disposal. However, on the basis of the
authority granted under the regulations, BMPs may include a range of pollution prevention options,
including production modifications, operational changes, materials substitution, and materials and water
conservation.

When developing BMPs, permit writers should be familiar with the fundamental principles of pollution
prevention:

e Pollution should be prevented or reduced at the source, whenever feasible (Reduce).

e Pollution that cannot be prevented should be reused or recycled in an environmentally safe
manner, whenever feasible (Reuse-Recycle).

e Pollution that cannot be prevented or recycled should be treated in an environmentally safe
manner, whenever feasible (7reat).

e Disposal or other release into the environment should be employed only as a last resort and
should be conducted in an environmentally safe manner (Dispose of).

When writing an NPDES permit, a permit writer who has familiarity w1t Ea?n t e of processes
might identify pollution prevention practices that are not usigé a“c\(fam ity %th@@é}uld help that facility
achieve its pollution prevention goals. Where the WB cbrev ctlces are necessary to carry out
the purposes and intent of the CWA, ‘8 én?x]l@ l‘lgtl‘d)()‘i iop BMPs to implement those practices.

a Fo° nive

9.1.3 Compliaﬁ@%%ope@iﬁe?m

The NPDES regulatm at § 122.47 allow permit writers to establish schedules of compliance to give
permittees additional time to achieve compliance with the CWA and applicable regulations. Schedules
developed under this provision must require compliance by the permittee as soon as possible, but may not
extend the date for final compliance beyond compliance dates established by the CWA. Thus, compliance
schedules in permits are not appropriate for every type of permit requirement. Specifically, a permit
writer may not establish a compliance schedule in a permit for TBELSs because the statutory deadlines for
meeting technology standards (i.e., secondary treatment standards and effluent guidelines) have passed.
This restriction applies to both existing and new dischargers. Permit writers should note, however, that

§ 122.29(d)(4) allows a new source or new discharger up to 90 days to start-up its pollution control
equipment and achieve compliance with its permit conditions (i.e., provides for up to a 90-day period to
achieve compliance).

Examples of requirements for which a compliance schedule in an NPDES permit might be appropriate
include:

e Pretreatment program development.

e Sludge use and disposal program development and implementation.

e BMP plan development and implementation.

e Effluent limitations derived from new or revised water quality standards.
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An EPA Administrator’s decision specifically addresses compliance schedules for effluent limitations
derived from new or revised water quality standards. In the decision In the Matter of Star-Kist Caribe,
Inc., documented in the memorandum Order Denying Modification Request With Respect to the
Administrator’s 1990 Decision in Star-Kist Caribe, Inc. (NPDES Appeal No. 88-5)"
<www.epa.gov/npdes/pubs/owm0121.pdf>, the EPA Administrator interpreted CWA section 301(b)(1)(C) to
mean that 1) after July 1, 1977, permits may not contain compliance schedules for effluent limitations
based on water quality standards adopted before July 1, 1977, and 2) compliance schedules are allowed
for effluent limitations based on standards adopted after that date on/y if the state has clearly indicated in
its water quality standards or implementing regulations that it intends to allow them.

In May 2007, the Director of EPA’s Office of Wastewater Management issued a memorandum to EPA
Region 9 that clarified the requirements of § 122.47 as they relate to WQBELs [see Compliance
Schedules for Water Quality-Based Effluent Limitations in NPDES Permits"'
<www.epa.gov/npdes/pubs/memo_complianceschedules_may07.pdf>. Permit writers should consider the principles
outlined in this memo when assessing whether a compliance schedule for achieving a WQBEL is
consistent with the CWA and its implementing regulations and when documenting the basis for a
compliance schedule in a permit. Considerations outlined in the memo include the following:

e Demonstrate that the permittee cannot immediately comply with the new effluent limitation on
the effective date of the permit.

e Include an enforceable final effluent limitation and a date for ach\ijgr&a ?ﬁ ;{ne permit.

e Justify and document the appropriateness of the ;{ml}éﬁg‘é s\Jcthqf& ,f?c@o%s relevant to a
determination that a compliance schedulesis opriaetintil eehow much time the discharger
had to meet the WQBEL urgg P _en&igsbﬁ! er there is any need for modifications to
treatment faciljties, 9pe agogsé(ogpﬂ)@”neasures and, if so, how long it would take to implement
such modiﬁccé}lon,io_’{ AD

e Justify and &\tgdnstrate that compliance with the final WQBEL is required as soon as possible;

factors relevant to a determination that a compliance is required as soon as possible include the
steps needed to modify or install treatment facilities, operations, or other measures and the time
those steps would take.

e Include an enforceable sequence of events leading to compliance with interim milestones for
schedules longer than one year.

e Recognize that a schedule solely to provide time to develop a total maximum daily load (TMDL)
or to conduct a use attainability analysis (UAA) is not appropriate.

Many of the principles outlined in the memo could be more generally applied to compliance schedules for
requirements other than WQBELSs.

9.2 Special Conditions for Municipal Facilities

This section explains several common special conditions that are applicable only to municipal facilities.
These conditions reflect requirements for publicly owned treatment works (POTWs) to implement and
enforce local pretreatment programs for their industrial users; biosolids (sewage sludge) disposal
requirements; CSO requirements; SSO requirements; and municipal separate storm sewer system (MS4)
requirements.
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9.2.1 The National Pretreatment Program

CWA section 402(b)(8) requires that certain POTWs receiving pollutants from significant industrial
sources (subject to CWA section 307(b) standards) establish a pretreatment program to ensure compliance
with these standards. The implementing regulations at § 403.8(a) state that:

Any POTW (or combination of POTWs operated by the same authority) with a total design flow
greater than 5 million gallons per day (mgd) and receiving from industrial users pollutants which pass
through or interfere with the operation of the POTW or are otherwise subject to pretreatment
standards will be required to establish a POTW pretreatment program unless the NPDES state
exercises its option to assume local responsibilities as provided in § 403.10(e).

As specified in § 403.8(a), the Regional Administrator or Director of an authorized state may require a
POTW with a design flow of 5 mgd or less to develop a POTW pretreatment program. Program
development could be determined to be necessary to prevent interference with or pass through of the
POTW based on the nature, or volume, of the industrial influent, a history of treatment process upsets and
violations of POTW effluent limitation(s), and contamination of municipal sludge.

Since 1978, approximately 1,500 POTWs have been required to develop and implement pretreatment
programs through special conditions of NPDES permits. The pretreatment program was developed to
control industrial discharges to POTWs and to meet the following obj ectiveS' P A

A
e To prevent interference with POTW proce a&&&ﬂn%emge\’en ¢ with the use or disposal of

municipal sludge. \]\| ale d on SG@
e To improve opeéauxﬁhngo %%@kdﬁ\}'reclalm municipal and industrial wastewater and sludges.

e To prevent pass through of pollutants.

The pretreatment pr\xﬁ@m%%o helps ensure POTW personnel health and safety.

As authorized by the pretreatment regulations at §§ 403.8(c), 403.8(d) and 403.8(¢e) and the NPDES
regulations at § 122.44(j)(2), the requirements to develop and implement a POTW pretreatment program
are included as enforceable conditions in the POTW's NPDES permit. NPDES permits drive the
development and implementation of pretreatment programs by requiring the following:

e Adequate legal authority.

e Maintenance of an industrial user inventory.

e Development and implementation of local limits.

e Control mechanisms issued to significant industrial users (SIUs).
e Compliance monitoring activities.

e Swift and effective enforcement.

Data management and recordkeeping.
Reporting to the approval authority (EPA or state).
e Public participation.
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Through the NPDES permit, the POTW is required to develop and implement a pretreatment program.
The POTW is required to submit an approvable program that meets the requirements in § 403.9(b). A
more detailed description of these required program elements is in § 403.8(f). The POTW must have the
legal authority enabling it to do the following:

e Deny or condition new or increased contributions of pollutants, or changes in nature of pollutants,
to the POTW by industrial users.

e Require compliance with applicable pretreatment standards and requirements by industrial users.

Control through a permit, order, or similar means the contribution to the POTW by each
industrial user to ensure compliance with applicable pretreatment standards and requirements.
These control mechanisms must have certain conditions as laid out in § 403.8(f)(1)(iii) and be
enforceable.

Require the development of compliance schedules where necessary by each industrial user for the
installation of technology required to meet applicable pretreatment standards and requirements,
and submission of all notices and self-monitoring reports to assess and ensure compliance.

e Carry out all inspection, surveillance, and monitoring procedures necessary to determine
compliance with applicable pretreatment standards and requirements independent of information
submitted by the industrial user (including the authority to enter the premises of the industrial

user). EP A
Obtain remedies for noncompliance (e.g., injunctive rel{ﬁcpéﬂal ‘653 '20'2'\

Comply with confidentiality requireme \Na" e
ply y req W alkté( S ep\em

& on
Further, at a minimum, thaP\qlW\QQ%t h @egures to do the following:
\(=

3 oh o
e Identify and %cateZ@Lﬂokéo e industrial users that might be subject to the POTW pretreatment
0.
program.

.

Identify the character and volume of pollutants contributed to the POTW by the industrial users.

Notify industrial users of applicable pretreatment standards and applicable requirements under
CWA sections 204(b) and 405 and RCRA Subtitles C and D.

e Receive and analyze self-monitoring reports.

Conduct sampling, inspections and other surveillance activities to determine compliance with
applicable pretreatment standards and requirements independent of information supplied by the
industrial user.

Investigate instances of noncompliance.

Comply with public participation requirements, including annual public notice of industrial users
determined to be in significant noncompliance during the previous 12-month period.

Also, as part of the POTW pretreatment program, POTWs must have adequate resources and funding to
implement the program, evaluate the need for and, as necessary, develop local limits and develop an
enforcement response plan.
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The NPDES permit should include the conditions specified in § 403.9, including that the POTW be
required to submit the program documentation, detailing the authority and procedures to be implemented,
along with other information about the program. The permit will allow the POTW up to one year, from
the time when written notification from the approval authority determined the need for a pretreatment
program, to develop and submit a program for approval as stated in § 403.8(b). Once the permitting
authority reviews and approves the program, the requirement to implement the approved program is then
incorporated into the permit.

The permit writer generally incorporates the requirement to develop a pretreatment program at the time of
permit reissuance. The requirement, however, may also be incorporated through a modification of the
permit if there is cause, as defined in detail in § 403.8(e), to make such a modification. The permit writer
must follow procedures outlined by § 122.62 related to modifications when including the requirement to
develop a pretreatment program in an NPDES permit

During the life of the permit, it might be necessary for the POTW to modify its approved pretreatment
program (changes to local limits, changes to the ordinance, and such). The changes can be brought about
by the POTW’s desire to change the way the program operates, or they can be the result of changes that
are necessary to address deficiencies in the program found during inspections or audits done by the
permitting authority. Whatever the reason for the modification, the permitting authority must review and
approve any modification to the approved program that is considered substantial as required by § 403.18.
All substantial program modifications to the POTW’s approved pretreat m require minor
modifications to the NPDES permit and are subject to the proceﬂq@l réqulrg eﬁlﬁ 3‘§ 122.63(g) and

403.18. In addition, incorporating the requrrement {0@4 iéb Ve pretreatment program for the

purpose of making the 1mplementat10 ram @ﬁ% le part of the permit is also considered
fication to t arm e

a minor modification to (SI\R) G\-\\\l

\=
The majority of POT S t@@rre{eé pretreatment program requirements in their permits currently have
them in place. In addition, an NPDES state or an EPA region will often designate a pretreatment
coordinator to serve as the pretreatment expert to review the annual report from the POTW and
recommend any action to be taken. The state or EPA regional pretreatment coordinator is a key resource
on pretreatment issues, particularly at the time of NPDES permit reissuance. EPA regions and approved
states have developed standard pretreatment development or implementation conditions (with minor
modifications made to tailor the conditions to the specific discharger) that are placed in all applicable
NPDES permits in that region or state. The permit writer can usually obtain examples of these NPDES
pretreatment conditions from the EPA or state pretreatment coordinators. The permit writer might need to
update or modify pretreatment implementation language or initiate corrective action related to the
pretreatment program.

EPA has developed the Pretreatment Program Website <www.epa.gov/npdes/pretreatment™> and prepared a
number of guidance manuals for POTWs on how to implement their local pretreatment programs that are
accessible through this website. In addition, EPA prepared the Introduction to the National Pretreatment
Program'? <www.epa.gov/npdes/pubs/final99.pdf> as a reference for anyone interested in understanding the
basics of pretreatment program requirements and to provide a roadmap to additional and more detailed
guidance materials for those trying to implement specific elements of the pretreatment program.
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Pretreatment program information and monitoring data obtained through the POTW’s pretreatment
program are useful to the permit writer in identifying possible modifications to the pretreatment
program’s local limits or procedures, or the need for water quality-based controls. The permit writer
should obtain such data with the aid of the pretreatment coordinator. Permits must include conditions
requiring a POTW to provide a written technical evaluation of the need to revise local limits under

§ 403.5(c)(1) following permit issuance or reissuance [§ 122.44(j)(2)(ii)]. In addition, POTWs with a
design flow greater than or equal to one mgd and with an approved pretreatment program or required to
develop a pretreatment program must sample and analyze their effluent for priority (toxic) pollutants
listed in Part 122, Appendix J, Table 2 as part of the permit application process [see § 122.21(j)(4)(iv)].
Those data and information also are useful for determining the need for WQBELSs.

9.2.2 Biosolids (Sewage Sludge)

CWA section 405(d) requires that EPA regulate the use and disposal of sewage sludge to protect public
health and the environment from any reasonably anticipated adverse effects of these practices. In the
CWA, Congress directed EPA to develop technical standards for municipal sludge use and disposal
options and enacted strict deadlines for compliance with these standards. Within one year of promulgation
of the standards, compliance was required unless construction of new pollution control facilities was
necessary, in which case compliance was required within two years.

EPA promulgated Part 503, Standards for the Use or Disposal of Sewage Slad %8 Federal Register
(FR) 9248, February 19, 1993, with amendments in 59 FR 909 F bmjaéig %1'\1 60 FR 54764,
October 25, 1995. These regulations address four sl Q@éﬂm ](p%z%ﬁces land application,
surface disposal, incineration, and dlsposal\N gﬁ@ﬁl 1pal @@@‘ﬁ e landfill. The standards for each end
use and disposal method conms‘@égjﬁe e‘& g@ﬁg\ numeric effluent limitations, operational
standards, and mana Q@dt cti as monitoring, recordkeeping, and reporting requirements.
Unlike technology standa Q:oqh)\:%re based on the ability of treatment technologies to reduce the level
of pollutants, EPA’s\sewage sludge standards are based on health and environmental risks. Part 503
imposes requirements on four groups:

e Persons who prepare sewage sludge or material derived from sewage sludge.
Land appliers of sewage sludge.

Owners/operators of sewage sludge surface disposal sites.

Owners/operators of sewage sludge incinerators.

Details of that rule are described in A4 Plain English Guide to the EPA Part 503 Biosolids Rule"
<www.epa.gov/owm/mtb/biosolids/503pe/>.

The risk assessment for the Part 503 rule that governs the land application of biosolids took nearly 10
years to complete and had extensive rigorous review and comment. The risk assessment evaluated and
established limitations for a number of pollutants. These limitations are in chapter 4 of 4 Guide to the
Biosolids Risk Assessments for the EPA Part 503 Rule' <www.epa.gov/owm/mtb/biosolids/503rule/>.

The regulation is largely self-implementing, and anyone who engages in activities covered by the
regulation must comply with the appropriate requirements on or before the compliance deadlines. A
person who violates Part 503 requirements is subject to administrative, civil, and criminal enforcement
actions.
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CWA section 405(f) requires the inclusion of sewage sludge use or disposal requirements in any NPDES
permit issued to a Treatment Works Treating Domestic Sewage (TWTDS) and authorizes the issuance of
sewage sludge-only permits to non-discharging TWTDS. In response, EPA promulgated revisions to the
NPDES permit regulations at Parts 122 and 124 in 54 FR 18716, May 2, 1989, to address inclusion of
sewage sludge use and disposal standards in NPDES permits and NPDES permit issuance to treatment
works that do not have an effluent discharge to waters of the United States, but are involved in sewage
sludge use or disposal as preparers, appliers, or owners/operators. TWTDS includes all sewage sludge
generators and facilities, such as blenders, that change the quality of sewage sludge.

EPA recognizes that implementation of Part 503 requirements is a source of confusion for permit writers
and permittees who might already have NPDES permits with special conditions addressing sewage sludge
requirements. EPA has provided several guidance documents to help clarify NPDES permitting
expectations, and explain the requirements of Part 503:

e Part 503 Implementation Guidancels <www.epa.gov/npdes/pubs/owm0237.pdf>.

o Land Application of Sewage Sludge—A Guide for Land Appliers on the Requirements of the
Federal Standards for the Use or Disposal of Sewage Sludge Management in 40 CFR Part 503
<www.epa.gov/npdes/pubs/sludge.pdf>.

o Surface Disposal of Sewage Sludge—A Guide for Owners/Operators of Surface Disposal
Facilities on the Monitoring, Recordkeeping, and Reporting Requzremg [pf the Federal
Standards for the Use or Disposal of Sewage Sludge in 40 CF\'fi Ra ¥ ﬁ)Nb Link-see the endnote

for ordering instructions>. a\‘o‘(\ , \ '\?)

e Preparing Sewage Sludge for L W’Y@&non }9’@@&%‘.85 osal A Guide for Preparers of
Sewage Sludge on the % w@ﬁe%mg and Reporting Requirements of the Federal
Standards fo&({@@ {%@M@(& Sewage Sludge in 40 CFR Part 503" <No Link see the endnote

for ordering inst;

e Domestic Septage Regulatory Guidance, A Guide to the EPA 503 Rule"
<www.epa.gov/npdes/pubs/owm0026.pdf>.

e Control of Pathogens and Vector Attraction in Sewage Sludge™
<www.epa.gov/nrmrl/pubs/625r92013/625R92013.pdf>.

The permit writer should refer to the Part 503 Implementation Guidance and EPA Region and state
guidelines or policies for instructions on how to implement the applicable Part 503 standards into the
permit. The permit writer will need to determine the type of sewage sludge use or disposal practice(s)
used by the discharger and apply the appropriate Part 503 standards. In general, conditions will need to be
established to address the following:

e Pollutant concentrations or loading rates.

e Operational standards (such as pathogen and vector attraction reduction requirements for land
application and surface disposal and total hydrocarbons (THC) concentrations for incinerators).

e Management practices (e.g., siting restrictions, design requirements, operating practices).

e Monitoring requirements (e.g., pollutants to be monitored, sampling locations, frequency, and
sample collection and analytical methods).
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e Recordkeeping requirements.

e Reporting requirements (e.g., contents of reports and frequency or due dates for submission of
reports).

e General requirements (e.g., specific notification requirements before land application, submission
of closure and post closure plan for surface disposal sites).

In addition to any specific applicable Part 503 standards, three boilerplate conditions must be written in
the NPDES permit where applicable. These consist of the following:

e  Text requiring the POTW/TWTDS to comply with all existing requirements for sewage sludge
use and disposal, including the Part 503 standards [see § 122.44(b)(2)].

e A reopener clause, which authorizes reopening a permit to include technical standards if the
technical standards are more stringent or more comprehensive than the conditions in the permit
[see § 122.44(¢c)].

e A notification provision requiring the permittee to give notice to the permitting authority when a
significant change in the sewage sludge use or disposal practice occurs (or is planned) [see
standard conditions in § 122.41(1)(1)(iii)].

If permit conditions based on existing regulations are insufficient to protect publj }ggalth and the
environment from adverse effects that could occur from toxic pollutants 1@@\&2 S u,Qge, permit
conditions should be developed on a case-by-case basis usir\é best®ro éssi(\nsl,j?& ent (BPJ) to fulfill
the statutory requirement. The Part 503 Implegsétfzmgz c’m{é@@ﬁﬁgs information to assist permit
writers in developing effluent limitatign&lhﬁj na elaglﬁ%@uce requirements on a case-by-case basis
to protect public health an§ f\]ﬁ Fn@ﬁ)onme?bﬁ\&ﬁ@l verse effects that could occur from toxic pollutants in
sewage sludge. For r@(ﬁr@l fornra;@ﬁéh%losolids, see section 2.3.1.3 of this manual and the Biosolids

Website <www.cpa.gmr@l(t})7biosolids/indcx.htm>

9.2.3 Combined Sewer Overflows (CSOs)

Combined sewer systems were designed and built in the 19™ and early 20™ centuries to collect sanitary
and industrial wastewater and stormwater runoff. During dry weather, combined sewers carry sanitary
wastes and industrial wastewater to a treatment plant. In periods of heavy rainfall, however, stormwater is
combined with untreated wastewater, which can overflow and discharge directly to a waterbody without
being treated. These overflows are called combined sewer overflows (CSOs).

EPA published a CSO Control Policy in 59 FR 18688, April 19, 1994. That policy represents a
comprehensive national strategy to ensure that municipalities, permitting authorities, water quality
standards authorities, and the public engage in a comprehensive and coordinated planning effort to
achieve cost-effective CSO controls that ultimately meet appropriate health and environmental objectives.

The CSO Control Policy includes expectations for NPDES permitting authorities. In general, EPA
envisioned a phased permit approach, including initial requirements to implement Nine Minimum CSO
Controls (NMC) and develop a Long-Term CSO Control Plan (LTCP), followed by requirements to
implement the controls in the approved LTCP. The Wet Weather Water Quality Act of 2000 amended the
CWA to add section 402(q), which required that CSO permits be issued in conformance with the CSO
Control Policy.
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CSOs are point source discharges subject to both the technology-based requirements of the CWA and
applicable state water quality standards. Under the CWA, CSOs must comply with Best Available
Technology Economically Achievable (BAT) for nonconventional and toxic pollutants and Best
Conventional Technology (BCT) for conventional pollutants. However, there are no promulgated BAT or
BCT limitations in effluent guidelines for CSOs. As a result, permit writers must use BPJ in developing
technology-based permit requirements for controlling CSOs. Permit conditions also must achieve
compliance with applicable water quality standards.

The 1994 CSO Control Policy contains the recommended approach for developing and issuing NPDES
permits to control CSOs. In addition, EPA has developed the following CSO guidance documents to help
permit writers and permittees implement the CSO Control Policy:

e Combined Sewer Overflows—Guidance for Long-Term Control Plan®

<www.epa.gov/npdes/pubs/owm0272.pdf>.

e Combined Sewer Overflows—Guidance for Nine Minimum Controls™
<www.epa.gov/npdes/pubs/owm0030.pdf>.

e Combined Sewer Overflows—Guidance for Screening and Ranking® <www.epa.gov/npdes/cso™.

e Combined Sewer Overflows—Guidance for Monitoring and Modeling™*
<www.epa.gov/npdes/pubs/sewer.pdf>.

A
° ombined Sewer Overflows—Guidance for Financial Capabili SSTe chedule
Combined S Overfl Guid for F I C bl\fy &gnpgf«dShdl
Development25 <www.epa.gov/npdes/pubs/csofc.pdf>. \,CX\’ \"\G e( \3, 2

\Wa

o Combined Sewer 0verﬂ0ws—Guideﬁﬁ(F undin%
<www.epa.gov/npdes/pubs/@w @ . -\,ed
s 0 J roW -
o Combined SeW& verf(@q@—ﬁém%ance for Permit Writers™" <www.epa.gov/npdes/cso™.

0
o Combined SoWer 8verﬂows—Guidance: Coordinating Combined Sewer Overflow Long-Term

Planning with Water Quality Standards Reviews™ <www.cpa.gov/npdes/pubs/wqs_guide_final.pdf>.

Combined Sewer Overflows—Guidance for Permit Writers™ contains guidance and example permit
language that permit writers can use. Controlling CSOs typically requires substantial long-term planning,
construction, financing and continuous reassessment; therefore, the implementation of CSO controls will
probably occur over several permit cycles. The guidance explains a phased permitting approach to CSOs.
Exhibit 9-2 depicts this phased permitting approach and the types of permit conditions that should be
developed for each phase.
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NPDES permit

Exhibit 9-2 Categories of CSO permitting conditions

Phase |

Phase Il

Post phase Il

A. Technology-based

e NMC, at a minimum

NMC, at a minimum

NMC, at a minimum

B. Water Quality-based

o Narrative

Narrative + performance-
based standards

Narrative + performance-
based standards +
numeric WQBELs (as
appropriate)

C. Monitoring e Characterization, Monitoring to evaluate Post-construction
monitoring, and water quality impacts compliance monitoring
modeling of CSS Monitoring to determine

effectiveness of CSO
controls
D. Reporting e Documentation of NMC Implementation of CSO Report results of post-

implementation
e Interim LTCP
deliverables

controls (both NMC and
long-term controls)

construction compliance
monitoring

E. Special conditions

Depending on the permittee’s situation, a permit ma
permits require demonstration of 1mplen$r\t]s‘t@i%(f

nve

e Prohibition of dry
weather overflows
(DWO)

e Development of LTCP

Prohibition of DWO
Implementation of LTCP
Reopener clause for
water quality standards
violations

Sensitive area
reassessment

v.US
q &%Ph

ﬁi‘ﬁ\bc\)&

Prohibition of DWO
Reopener clause for
water quality standards
violations

gPh

002"

ase II elements. Phase I

g@@’h@ n in Exhibit 9-3.

(‘,\\ed mﬁx\lgﬁtﬁaajﬁme minimum CSO controls

© ©® Nk~ WD~

Proper opegation 2{—19 regular maintenance programs for the sewer system and the CSOs
Maximum use of the collection system for storage
Review and modification of pretreatment requirements to ensure that CSO impacts are minimized
Maximization of flow to the POTW for treatment

Prohibition of CSOs during dry weather
Control of solid and floatable materials in CSOs
Establishment of pollution prevention programs

Public notification to ensure that the public receives adequate notification of CSO occurrences and
CSO impacts

Monitoring to effectively characterize CSO impacts and the efficacy of CSO controls

In the Phase I permit issued/modified to reflect the CSO Control Policy, the NPDES authority should at
least require permittees to

e Immediately implement BAT/BCT, which at a minimum includes the NMC, as determined on a
BP1J basis by the permitting authority.

e Develop and submit a report documenting the implementation of the NMC within 2 years of
permit issuance/modification.

Chapter 9: Special Conditions
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Comply with applicable water quality standards, no later than the date allowed under the state’s
water quality standards expressed in the form of a narrative limitation.

Develop and submit, consistent with the CSO Control Policy and based on a schedule in an
appropriate enforceable mechanism, an LTCP, as soon as practicable, but generally within 2 years
after the effective date of the permit issuance/modification. Permitting authorities may establish a
longer timetable for completion of the long-term CSO control plan on a case-by-case basis to
account for site-specific factors that could influence the complexity of the planning process.
Exhibit 9-4 shows the minimum elements of the LTCP.

Exhibit 9-4 Elements of the long-term CSO control plan

1. Characterization, monitoring, and modeling of the combined sewer system

2. Public participation

3. Consideration of sensitive areas

4. Evaluation of alternatives

5. Cost/performance considerations

6. Operational plan

7. Maximizing treatment at the existing POTW treatment plant

8. Implementation schedule

9. Post-construction compliance monitoring program

P P~
G \USE

Phase II permits require the implementation of an I(J P};{ae &{W&:&s}lould contain the
following: & \N ale on 5@9

9-18

Requlrements to 181Rh&69t(%h& t;éﬂ-l@amsrq)ased controls including the NMC determined on a
BPJ basis.

Narrative re&&gements that ensure that the selected CSO controls are implemented, operated and
maintained as described in the LTCP.

Water quality-based effluent limits under §§ 122.44(d)(1) and 122.44(k), requiring, at a

minimum, compliance with, no later than the date allowed under the state’s water quality

standards, the numeric performance standards for the selected CSO controls, based on average

design conditions specifying at least one of the following:

- A maximum number of overflow events per year for specified design conditions consistent
with I1.C.4.a.i of the CSO Control Policy.

- A minimum percentage capture of combined sewage by volume for treatment under specified
design conditions consistent with I1.C.4.a.ii of the CSO Control Policy.

- A minimum removal of the mass of pollutants discharged for specified design conditions
consistent with I1.C.4.a.iii of CSO Control Policy.

- Performance standards and requirements that are consistent with I1.C.4.b of the CSO Control
Policy.

A requirement to implement, with an established schedule, the approved post-construction water
quality assessment program including requirements to monitor and collect sufficient information
to demonstrate compliance with water quality standards and protection of designated uses as well
as to determine the effectiveness of CSO controls.
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e A requirement to reassess overflows to sensitive areas in those cases where elimination or
relocation of the overflow is not physically possible and economically achievable.

e Conditions establishing requirements for maximizing the treatment of wet-weather flows at the
POTW, as appropriate, consistent with section II.C.7. of the CSO Policy.

e A reopener clause authorizing the NPDES authority to reopen and modify the permit upon
determination that the CSO controls fail to meet water quality standards or protect designated
uses.

Reviewing the permittee’s LTCP and consultations with other staff involved in the CSO control process
and the permittee are important steps in the process of determining the appropriate Phase II permit
conditions. Water quality-based controls in Phase Il generally are expressed as narrative requirements and
performance standards for the combined sewer system. Finally, post Phase 11 permit conditions would
address continued implementation of the NMC, long-term CSO controls, and post-construction
compliance monitoring. There may also be numeric WQBELs when there are sufficient data to support
their development.

LTCP implementation schedules were expected to include project milestones and a financing plan for
design and construction of necessary controls as soon as practicable. The CSO Control Policy expected
permitting authorities to undertake the following:

. . . o BBl
e Review and revise, as appropriate, state CSO permitting strate{jgl@&v o%eﬁap response to the
National CSO Control Strategy. \nG- *° , A, 2
e

e Develop and issue permits requirinﬁ\Fé’(E&o mu ~t;€@*ﬁ@¥1¥1\mediately implement the NMC and
document their implem i §hd %w@p\a@g\implement an LTCP.

. \N G
e Promote coo@ﬂl?agon @éie%SO community, the water quality standards authority, and the
general pubk’w@_rga h LTCP development and implementation.

e Evaluate water pollution control needs on a watershed basis and coordinate CSO control with the
control of other point and nonpoint sources of pollution.

e Recognize that it might be difficult for some small communities to meet all the formal elements
of LTCP development, and that compliance with the NMC and a reduced scope LTCP might be
sufficient.

e Consider sensitive areas, use impairment, and a CSO community’s financial capability in the
review and approval of implementation schedules.

Communities must develop and implement LTCPs to meet water quality standards, including the
designated uses and criteria to protect those uses for waterbodies that receive CSO discharges. The CSO
Control Policy recognized that substantial coordination and agreement among the permitting authority,
the water quality standards authority, the public, and the CSO community would be required to
accomplish this objective. The CSO Control Policy also recognized that the development of the LTCP
should be coordinated with the review and appropriate revision of water quality standards and their
implementation procedures.

In developing permit requirements to meet technology-based requirements and applicable state water
quality standards, the permit writer, in conjunction with staff involved in water quality standards and the
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permittee, should identify the appropriate site-specific considerations that will determine the CSO
conditions to be established in the permit. EPA believes that the following information will be
particularly relevant in developing the appropriate conditions:

e (SO Discharge

- Flow, frequency, and duration of the CSO discharge.

- Available effluent characterization data on the CSO discharge.

- Available information and data on the impacts of the CSO discharge(s) (e.g., CWA section
305(b) reports, ambient survey data, fish kills, CWA section 303(d) lists of impaired waters).

- Compliance history of the CSO owner, including performance and reliability of any existing
CSO controls.

- Current NPDES permit and NPDES permit application.

- Facility planning information from the permittee that addresses CSOs.

e Technologies
- Performance data (either from the manufacturer or from other applications) for various CSO
technologies that may be employed, including equipment efficiency and reliability.
- Cost information associated with the installation, operation and maintenance of CSO
technologies.
- Reference materials on various types of CSO.

For more information on CSOs, see section 2.3.1.4 of this manual and th%@r&gh Sewer Overflows
Website <www.epa.gov/npdes/cso>. G- N- 3 202 \

n \n
\Nate™ 1
9.2.4 Sanitary Sewer Oveéflgm&doa\ Sep

EPA’s Report to Cong&@@o\ﬂlg 9% gcmﬁ@g\yo?ztrol of CSOs and SSOs*
<www.epa.gov/npdes/csossoremmﬁ'(fﬂ ows that NPDES permit requirements establishing clear reporting,
recordkeeping and tﬁ@pa%t\}ll notification of overflows from municipal sewage collection systems, as
well as clear requirements to properly operate and maintain the collection system, are critical to effective
program implementation. NPDES authorities should be improving NPDES permit requirements for SSOs

and sanitary sewer collection systems, which could lead to improved performance of municipal sanitary
sewer collection systems and improved public notice for SSO events.

The NPDES regulations provide standard conditions that are to be in NPDES permits for POTWs as
discussed in Chapter 10 of this manual. Standard conditions in a permit for a POTW apply to portions of
the collection system for which the permittee has ownership or has operational control. When reissued,
permits for POTW discharges should clarify how key standard permit conditions apply to SSOs and
sanitary sewer collection systems. On August 20, 2007, EPA circulated a draft fact sheet, NPDES Permit
Requirements for Municipal Sanitary Sewer Collection Systems and SSOs
<www.epa.gov/npdes/pubs/sso_fact sheet_model permit_cond.pdf>, which explains the ways NPDES permitting

authorities should be improving implementation of NPDES permit requirements to address SSOs and
sanitary sewer collection systems.
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The draft fact sheet indicates that clarifications should address the particular application of standard
permit conditions to SSOs and municipal sanitary sewer collection systems as discussed below.

Immediate reporting. Permits should clarify that the permittee is required to notify the NPDES
authority of an overflow that could endanger health or the environment from portions of the
collection system over which the permittee has ownership or operational control as soon as
practicable but within 24 hours of the time the permittee becomes aware of the overflow.

[See § 122.41(1)(6)].

Written reports. Permits should clarify that the permittee is required to provide the NPDES
authority a written report within 5 days of the time it became aware of any overflow that is
subject to the immediate reporting provision. [See § 122.41(1)(6)(i).] In addition, permits should
clarify that any overflow that is not immediately reported as indicated above, should be reported
in the discharge monitoring report. [See § 122.41(1)(7)].

Third party notice. Permits should establish a process for requiring the permittee or the NPDES
authority to notify specified third parties of overflows that could endanger health because of a
likelihood of human exposure; or unanticipated bypass and upset that exceeds any effluent
limitation in the permit or that could endanger health because of a likelihood of human exposure.
Permits should clarify that the permittee is required to develop, in consultation with appropriate
authorities at the local, county, or state level (or any combination), a plan that describes how,

under various overflow (and unanticipated bypass and upset) sc ublic and other
entities, would be notified of overflows that may endan er heqltl}\)%e ?B'zli\)uld identify all
overflows that would be reported, to whom dyahe ecific information that

would be reported, a descrlptlon 0 a’f‘} d the identities of responsible
fficials. [See § 122.41 oY\

officials. [See § %)&?éjd \\'ed

Recordkeepg\’geﬁemufm%@m@lanfy that the permittee is required to keep records of

overflows. it language for recordkeeping should require the permittee to retain the
reports submiitte d to the NPDES authority and other appropriate reports that could include work
orders associated with investigation of system problems related to an overflow, that describes the
steps taken or planned to reduce, eliminate, and prevent reoccurrence of the overflow.

[See § 122.41()].

Capacity, management, operation and maintenance programs. Permits should clarify
requirements for proper operation and maintenance of the collection system. [See §§ 122.41(d)
and 122.41(e)]. This may include requiring the development and implementation of capacity,
management, operation and maintenance (CMOM) programs. EPA’s Region 4 has developed
materials and guidance that can help a municipality with its CMOM program on the
Management, Operation and Maintenance (MOM) Programs Project Website
<www.epa.gov/regiond/water/wpeb/momproject/>. The CMOM program may use a process for self-
assessment and information management techniques for ongoing program improvement and may
develop and implement emergency response procedures to overflows. In addition, the CMOM
permit condition may specify appropriate documentation requirements, including the following:

- CMOM program summary. Permittees may be required to develop a written summary of their
CMOM programs, which would be available to the NPDES authority and public on request.
The program summary would give an overview of the management program and summarize
major implementation activities.
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- Program audit report. Permittees may be required to conduct comprehensive audits of their
programs during the permit cycle, and submit a copy of the audit report to the NPDES
authority with the application for permit renewal. EPA’s Sanitary Sewer Overflow Toolbox
Website <www.epa.gov/npdes/sso/ssotoolbox™> provides information on CMOM.

- System evaluation and capacity assurance plan. Capacity assurance refers to a process to
identify, characterize and address hydraulic deficiencies in a sanitary sewer collection system.
The permit may require the permittee to implement a program to assess the current capacity
of the collection system and treatment facilities that they own or over which they have
operational control to ensure that discharges from unauthorized locations do not occur. Where
peak flow conditions contribute to an SSO discharge or to noncompliance at a treatment
plant, the permittee may be required to prepare and implement a system evaluation and
capacity assurance plan. In some instances, the permittee may already be under an
enforceable obligation and schedule, in which case this permit provision would be redundant
and, thus, unnecessary.

Section 2.3.1.5 of this manual and EPA’s Sanitary Sewer Overflows Website <www.epa.gov/npdes/sso>
provide more information on SSOs.

''U.S. Environmental Protection Agency. 1999. Toxicity Reduction Evaluation Guid ce@&[zﬁm’Mﬂewamr Treatment
Plants. EPA/833B-99/002. U.S. Environmental Protection Agency, Ofﬁc‘%\of m@ew ter Wrsge ashington, DC.
<www.epa.gov/npdes/pubs/tre.pdf>. be(

2 U.S. Environmental Protection Agency. 200 W@S&YR@ ars Q&@y Reduction and Identification Evaluations in the
National Pollutant Discharge Eliminati ogra onmental Protection Agency, Office of Wastewater
Management and Office of, % égaa‘@y orc ngton DC. <www.epa.gov/npdes/pubs/owmfinaltretie.pdf>.

? U.S. Environmental Progx efl }A Generallzed Methodology for Conducting Industrial Toxicity Reduction
Evaluations (TREs). EPA69/2 070 U.S. Environmental Protection Agency, Water Engineering Research Laboratory,
Cincinnati, OH. Publicaton avallable on NEPIS Website <www.epa.gov/nscep/> as document 600288070.

# U.S. Environmental Protection Agency. 1991. Methods for Aquatic Toxicity Identification Evaluations: Phase I Toxicity
Characterization Procedures. Second Edition. EPA-600/6-91-003. U.S. Environmental Protection Agency, Office of Research
and Development, Washington, DC. <www.epa.gov/npdes/pubs/owm0330.pdf>.

5 U.S. Environmental Protection Agency. 1992. Toxicity Identification Evaluation: Characterization of Chronically Toxic
Effluents, Phase I. EPA-600/6-91-005F. U.S. Environmental Protection Agency, Environmental Research Laboratory, Duluth,
MN. <www.epa.gov/npdes/pubs/owm0255.pdf>.

8 U.S. Environmental Protection Agency. 1993. Methods for Aquatic Toxicity Identification Evaluations: Phase II Toxicity
Identification Procedures for Samples Exhibiting Acute and Chronic Toxicity. EPA-600/R-92-080. U.S. Environmental
Protection Agency, Environmental Research Laboratory, Duluth, MN. <www.epa.gov/npdes/pubs/owm0343.pdf>.

7 U.S. Environmental Protection Agency. 1993. Methods for Aquatic Toxicity Identification Evaluations: Phase III Confirmation
Procedures for Samples Exhibiting Acute and Chronic Toxicity. EPA-600/R-92-081. U.S. Environmental Protection Agency,
Environmental Research Laboratory, Duluth, MN. <www.epa.gov/npdes/pubs/owm0341.pdf>.

8 U.S. Environmental Protection Agency. 1995. Great Lakes Water Quality Initiative Technical Support Document for the
Procedure to Determine Bioaccumulation Factors. EPA-820/B-95-005. U.S. Environmental Protection Agency, Office of
Science and Technology, Washington, DC. Publication available on NEPIS Website <www.epa.gov/nscep/> as document
820B95005.

% U.S. Environmental Protection Agency. 1993. Guidance Manual for Developing Best Management Practices. EPA 833-B-93-
004. U.S. Environmental Protection Agency, Office of Water, Washington, DC. <www.epa.gov/npdes/pubs/owm0274.pdf>.

Endnotes for this chapter continued on the next page.
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Caribe, Inc. (NPDES Appeal No. 88-5). U.S. Environmental Protection Agency, Office of Water. Memorandum, May 27, 1992.
<www.epa.gov/npdes/pubs/owm0121.pdf>.

" Hanlon, James. A. 2007. Compliance Schedules for Water Quality-Based Effluent Limitations in NPDES Permits.
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12 U.S. Environmental Protection Agency. 1999. Introduction to the National Pretreatment Program. EPA-833-B-98-002.
U.S. Environmental Protection Agency, Office of Wastewater Management, Washington, D.C.
<www.epa.gov/npdes/pubs/final99.pdf>.
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U.S. Environmental Protection Agency, Office of Wastewater Management, Washington, DC.
<www.epa.gov/owm/mtb/biosolids/S03pe/>.

4 U.S. Environmental Protection Agency. 1995. 4 Guide to the Biosolids Risk Assessments for the EPA Part 503 Rule. EPA/832-
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15 U.S. Environmental Protection Agency. 1995. Part 503 Implementation Guidance. EPA-833-R-95-001. U.S. Environmental
Protection Agency. Office of Water, Washington, DC. <www.epa.gov/npdes/pubs/owm0237.pdf>.

1 U.S. Environmental Protection Agency. 1994. Land Application of Sewage Sludge—A Guide for Land Appliers on the
Requirements of the Federal Standards for the Use or Disposal of Sewage Sludge in 40 CFR Part 503. EPA-831/B-93-002b.
U.S. Environmental Protection Agency, Office of Water, Washington, DC. <www.epa.gov/npdes/pubs/sludge.pdf>.

'7U.S. Environmental Protection Agency. 1994. Surface Disposal of Sewage Sludge—A Guide for Owner/Operators of Surface
Disposal Facilities on the Monitoring, Record Keeping, and Reporting Requirements of the Federal Standards for the Use or
Disposal of Sewage Sludge in 40 CFR Part 503. EPA-831/B-93-002¢. U.S. Environmental ProtE?EXgency, Office of Water,
Washington, DC. Publication available on NEPIS Website <www.epa.gov/nscep/> as dogul 02¢

18 U.S. Environmental Protection Agency. 1993. Preparing Sewage Slud, fo\(&ﬁd ppllca(e Zgiace Disposal—A Guide
for Preparers of Sewage Sludge on the Monitoring, Recordkee, ﬁ OW@Xem Jits of the Federal Standards for the
Use or Disposal of Sewage Sludge in 40 CFR Part { 93 nvironmental Protection Agency, Office of

Water, Washington, DC. Publication avalla%ﬁ) e@ﬁ\\ﬁ ep?gov/nscepb as document 831B93002a.

19 U.S. Environmental Protectlcﬁl\@n \&'eptage Regulatory Guidance—A Guide to the EPA 503 Rule.
EPA-832/B-92-005. U.S. onme

ion Agency, Office of Water, Washington, DC.

20J.S. Environmental Prbtection Agency. 1992, Rev. 2003. Control of Pathogens and Vector Attraction in Sewage Sludge.
EPA-625/R-92-013. U.S. Environmental Protection Agency, Office of Research and Development, Washington, DC.
<www.epa.gov/nrmrl/pubs/625r92013/625R92013.pdf>.

21 U.S. Environmental Protection Agency. 1995. Combined Sewer Overflows—Guidance for Long-Term Control Plan.
EPA-832/B-95-002. U.S. Environmental Protection Agency, Office of Water, Washington, DC.
<www.epa.gov/npdes/pubs/owm0272.pdf>.

22 U.S. Environmental Protection Agency. 1995. Combined Sewer Overflows—Guidance for Nine Minimum Controls.
EPA-832/B-95-003. U.S. Environmental Protection Agency, Office of Water, Washington, DC.
<www.epa.gov/npdes/pubs/owm0030.pdf>.

2 U.S. Environmental Protection Agency. 1995. Combined Sewer Overflows—Guidance for Screening and Ranking. EPA-832/B-
95-004. U.S. Environmental Protection Agency, Office of Wastewater Management, Washington, DC.
<www.epa.gov/npdes/cso>.

2% U.S. Environmental Protection Agency. 1995. Combined Sewer Overflows—Guidance for Monitoring and Modeling. EPA-
832/B-99-002. U.S. Environmental Protection Agency, Office of Water, Washington, DC.
<www.epa.gov/npdes/pubs/sewer.pdf>.

3 U.S. Environmental Protection Agency. 1995. Combined Sewer Overflows—Guidance for Financial Capability Assessment and
Schedule Development. EPA-832/B-97-004. U.S. Environmental Protection Agency, Office of Water and Office of Wastewater
Management, Washington DC. <www.epa.gov/npdes/pubs/csofc.pdf>.

26 U.S. Environmental Protection Agency. 1995. Combined Sewer Overflows—Guidance for Funding Options. EPA-832/B-95-
007. U.S. Environmental Protection Agency, Office of Water, Washington, DC. <www.epa.gov/npdes/pubs/owm0249.pdf>.

Endnotes for this chapter continued on the next page.
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27 U.S. Environmental Protection Agency. 1995. Combined Sewer Overflows—Guidance for Permit Writers. EPA-832/B-95-008.
U.S. Environmental Protection Agency, Office of Water, Washington, DC. <www.epa.gov/npdes/cso>.

28 U.S. Environmental Protection Agency. 2001. Combined Sewer Overflows—Guidance: Coordinating Combined Sewer
Overflow (CSO) Long-Term Planning with Water Quality Standards Reviews. EPA-833/R-01-002. U.S. Environmental
Protection Agency, Office of Water, Washington, DC. <www.epa.gov/npdes/pubs/wqs guide final.pdf>.

% U.S. Environmental Protection Agency. 2004. Report to Congress on the Impacts and Control of CSOs and SSOs. EPA 833-R-
04-001. U.S. Environmental Protection Agency, Office of Water, Washington, DC. <www.epa.gov/npdes/csossoreport2004>.
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CHAPTER 10. Standard Conditions of NPDES Permits

This chapter describes standard conditions, sometimes called boilerplate conditions, that must be
incorporated in National Pollutant Discharge Elimination System (NPDES) permits. Standard conditions,
specified in Title 40 of the Code of Federal Regulations (CFR) 122.41 and 122.42, play an important
supporting role to effluent limitations, monitoring and reporting requirements, and special conditions
because they delineate various legal, administrative, and procedural requirements of the permit. Standard
conditions cover various topics, including definitions, testing procedures, records retention, notification
requirements, penalties for noncompliance, and other permittee responsibilities. The conditions provided
in § 122.41 apply to all types and categories of NPDES permits and must be included in all permits (see
§ 123.25 for applicability to state NPDES permits). The conditions provided in § 122.42 apply only to
certain categories of NPDES facilities. Any permit issued to a facility in one of the categories listed in

§ 122.42 must contain the additional conditions, as applicable.

The use of standard conditions helps ensure uniformity and consistency of all NPDES permits issued by
authorized states or the U.S. Environmental Protection Agency (EPA) Regional Offices. Permit writers
need to be aware of the contents of the standard conditions because it might be necessary to explain
portions of the conditions to a discharger. The permit writer should keep abre pﬂény changes in EPA’s
standard conditions set out in §§ 122.41 and 122.42. According to (§r 1@2 qz ﬁ‘ondltlons may be
incorporated into a permit either expressly (verbatim églo&ém,r QP i') &Ebiy eference to the
regulations. It generally is preferable for pe\rg\rluéwﬁ tandard conditions expressly
because permittees might not h ogh atlons Some states have developed an
attachment for NPDES\ ? %&hgéd'ﬁ}: federal standard conditions.

10.1 Types o?@fandard Conditions

A brief summary of the § 122.41 standard conditions that must be included in all types of NPDES permits
follows:

e Duty to Comply § 122.41(a): The permittee must comply with all conditions of the permit.
Noncompliance is a violation of the Clean Water Act (CWA) and is grounds for enforcement
action, changes to or termination of the permit, or denial of a permit renewal application.

e Duty to Reapply § 122.41(b): A permittee wishing to continue permitted activities after the
permit expiration date must reapply for and obtain a new permit.

e Need to Halt or Reduce Activity not a Defense § 122.41(c): The permittee may not use as a
defense in an enforcement action the reasoning that halting or reducing the permitted activity is
the only way to maintain compliance.

e Duty to Mitigate § 122.41(d): The permittee is required to take all reasonable steps to prevent
any discharge or sludge use or disposal in violation of the permit that has a reasonable likelihood
of adversely affecting human health or the environment.

e Proper Operation and Maintenance § 122.41(e): The permittee must properly operate and
maintain all equipment and treatment systems used for compliance with the terms of the permit.
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The permittee must provide appropriate laboratory controls and quality assurance procedures.
Operation of backup systems is required only when needed to ensure compliance.

Permit Actions § 122.41(f): The permit may be modified, revoked and reissued, or terminated
for cause. A request by the permittee for a permit modification, revocation or reissuance,
termination, or a notification of planned changes or anticipated noncompliance does not suspend
the permittee’s obligation to comply with all permit conditions.

Property Rights § 122.41(g): The permit does not convey any property rights of any sort, or any
exclusive privilege.

Duty to Provide Information § 122.41(h): The permittee must furnish, within a reasonable time,
any information needed to determine compliance with the permit or to determine whether there is
cause to modify, revoke and reissue, or terminate the permit. The permittee also must furnish, on

request, copies of records that must be kept as required by the permit.

Inspection and Entry § 122.41(i): The permittee must, upon presentation of valid credentials by
the Director or his or her representative, allow entry into the premises where the regulated activity
or records are present. The Director must have access to and be able to make copies of any
required records; inspect facilities, practices, operations, and equipment; and sample or monitor at
reasonable times.

Monitoring and Records § 122.41(j): Samples must be representativ the monitored activity.
The permittee must retain records for 3 years (5 years for serg_é\élai € a@‘rfl’k{ies) subject to
extension by the Director. Monitoring records ml.}‘_%\iﬁlgﬂﬁ\& ‘the sf'lrfuﬁin ates and personnel, the
sample location and time, and the Egﬂlg{]@&l\&%lﬁlé M\‘Ql% corresponding results.
Wastewater and sludge gée)a?@e&e txa g\, 6b®&) ucted in accordance with Parts 136 or 503 or
other spemﬁ%({\%razqﬂu 5 gAsﬁéqﬂ of results is a violation under the CWA.

Signatory 1§ uifgﬁel;\ § 122.41(k): The permittee must sign and certify applications, reports,
or informati

Knowingly making false statements, representations, or certifications is punishable by fines or
imprisonment.

submitted to the Director in accordance with the requirements in § 122.22.

Planned Changes § 122.41(1)(1): Notice must be given to the Director as soon as possible of
planned physical alterations or additions to the facility (or both) that could meet the criteria for
determining whether the facility is a new source under § 122.29(b); result in changes in the nature
or quantity of pollutants discharged; or significantly change sludge use or disposal practices.

Anticipated Noncompliance § 122.41(1)(2): The permittee must give advance notice of any
planned changes that could result in noncompliance.

Permit Transfers § 122.41(1)(3): The permit is not transferable except after written notice to the
Director. The Director may require modification or revocation and reissuance, as necessary.

Monitoring Reports § 122.41(1)(4): Monitoring results must be reported at the frequency
specified in the permit and be reported on a discharge monitoring report (DMR) or forms
provided or specified by the Director for reporting results of monitoring sludge use or disposal
practices. Monitoring for any pollutant that occurs more frequently than is required by the permit
and uses approved test procedures or test procedures specified in the permit must also be
reported. Calculations requiring averaging must use an arithmetic mean unless otherwise
specified in the permit.

Chapter 10: Standard Conditions of NPDES Permits



(£00 01 OU1)
Case: 20-71554, 09/16/2021, I1D: 12230094, DktEntry: 41-2, Page 210 of 272

September 2010 NPDES Permit Writers’ Manual

e Compliance Schedules § 122.41(1)(5): Reports of compliance or noncompliance or any progress
report must be submitted no later than 14 days following the interim or final compliance date
specified in a compliance schedule.

e Twenty-Four Hour Reporting § 122.41(1)(6): The permittee must orally report any
noncompliance that might endanger human health or the environment within 24 hours after
becoming aware of the circumstances. Within 5 days of becoming aware of the circumstances, the
permittee must provide a written submission including a description of the noncompliance and its
cause; the period of noncompliance, including exact dates and times; the anticipated time the
noncompliance is expected to continue (if not already corrected); and steps taken to reduce,
eliminate, or prevent reoccurrence unless the Director waives the requirement. In addition, 24-
hour reporting is required for an unanticipated bypass exceeding effluent limits; an upset
exceeding effluent limits; and a violation of a maximum daily effluent limitation for pollutants
listed in the permit for 24-hour reporting.

e Other Noncompliance § 122.41(1)(7): The permittee must report all instances of noncompliance
not reported under other specific reporting requirements at the time monitoring reports are
submitted.

e  Other Information § 122.41(1)(8): If the permittee becomes aware that it failed to submit any
relevant facts in its application, or submitted incorrect information in its application or other
reports, it must promptly submit such facts or information.

e Bypass § 122.41(m): The intentional diversion of Wastc(ﬁ@aﬁl's fro&g}anﬁ@%ﬂon of a treatment
facility. Bypass is prohibited unless the b aﬂ‘q@& ot ca{,\s\@% effluent to exceed limits and is
for essential mamtenance to agi ge\ﬁiffa: % @3’0 notice or 24-hour reporting is required
in such a case). éc ses ed and the Director of the NPDES program may
take enforce@ﬁlﬁ t1 ermlttee for a bypass, unless the bypass was unavoidable to
prevent los 1fe'2 onal injury, or severe property damage, there was no feasible alternative,
and the proper notlﬁcatlon was submitted.

e Upset § 122.41(n): An upset (i.e., an exceptional incident in which there is unintentional and
temporary noncompliance with technology-based effluent limits because of factors beyond the
permittee’s control) can be used as an affirmative defense in actions brought against the permittee
for noncompliance. An upset does not include noncompliance to the extent caused by operational
error, improperly designed or inadequate treatment facilities, lack of preventative maintenance, or
careless or improper operation. The permittee (who has the burden of proof to demonstrate that an
upset has occurred) must have operational logs or other evidence that shows
- When the upset occurred and its causes.

- The facility was being operated properly.
- Proper notification was made.
- Remedial measures were taken.

10.2 Other Standard Conditions

In addition to standard conditions specified in § 122.41 that are applicable to all permittees, § 122.42
includes additional conditions applicable to certain categories of NPDES permits. Below are summaries
of these additional standard conditions applicable to various types of NPDES permits.
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Non-Municipal (Industrial) Permits: Additional standard conditions applicable to non-municipal
permits are found in § 122.42(a) and specify that the permittee must notify the Director as soon as it
knows or has reason to believe that the discharge has or will exceed certain notification levels specified in
§§ 122.42(a)(1) and (2). In addition, § 122.44(f) allows the Director to establish alternate notification
levels upon petition by the permittee or by his or her own initiative.

Publicly Owned Treatment Work (POTW) Permits: Additional standard conditions applicable to
POTWs are found in § 122.42(b). The standard conditions specify that the permittee must provide
adequate notice to the Director of the new introduction of certain pollutants into the POTW from an
indirect discharger and of substantial changes in the volume or character of pollutants introduced into the
POTW. That notice must include information on the quality and quantity of effluent introduced to the
POTW and information on the impact to the quality and quantity of the POTW’s effluent.

Municipal Separate Storm Sewer Systems: Additional standard conditions applicable to large, medium
or EPA-designated municipal separate storm sewer systems are in § 122.42(c). Those standard conditions
require that the permittee submit an annual report addressing the status, and changes to, the stormwater
management program, water quality data and other information specified in §§ 122.42(¢c)(1)-(6).

Individual Stormwater Permits: Initial permits for discharges composed entirely of stormwater and
permitted under § 122.26(e)(7) must require compliance no later than 3 years after Bi:rmit issuance.

Concentrated Animal Feeding Operations (CAFO) Permits; T]af: rdgu‘i-éﬂons.z@ZﬁZ 42(e) specify
conditions that must be included in all permits for CQQ%{(’X\
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CHAPTER 11. NPDES Permit Administration

Previous discussions in this manual focused on the process of developing National Pollutant Discharge
Elimination System (NPDES) permit conditions and effluent limitations. This chapter describes the
administrative process associated with the issuance of an NPDES permit including a discussion of the
other federal laws that might affect the development or issuance of NPDES permits.

11.1 Other Federal Laws Applicable to NPDES Permits

This section addresses other federal laws, besides the Clean Water Act (CWA), that permit writers should
consider when drafting an NPDES permit. The requirements imposed under these statutes only apply to
federal actions (i.e., U.S. Environmental Protection Agency [EPA] issuance of permits). Permits issued by
states authorized to administer the NPDES program are not subject to the requirements of these statutes.
However, many states may have enacted state legislation that is modeled on federal law and, therefore, it
is prudent to review state law in these areas before preparing an NPDES permit.

The following sections briefly discuss the other federal laws and contain links to other websites for more
information. Because these laws are implemented by other federal agencies pf the links provided
below are to websites outside EPA, and EPA is not responsible for theqi_nﬂ%a 1 dyvided on those
websites. The NPDES regulations at Title 40 of the igf’e,@,f‘ﬁgwgf e vl&ﬁf)n FR) 122.49 also
include a discussion of how some of the laws, retat€ t l?e g%eg\ S program. Exhibit 11-1 presents
the other federal laws that are a liﬁéle&o éiits’and includes the legislative citations from the

United States Code (U %%)‘\ﬁh the ﬂp@tﬁ'xﬁﬂlg regulations in the CFR.
C\\ 0:{ '\ 5%

Mbit 11-1 Other federal laws applicable to NPDES permits

Federal Legislative Implementing

Federal law Year agency citations regulations
Endangered Species Act (ESA) 1973 | FWS, NMFS | 16 U.S.C. 1531 et seq. | 50 CFR Part 402
National Environmental Policy Act (NEPA) | 1969 |CEQ 42 U.S.C. 4321 et seq. | 40 CFR Part 6
National Historic Preservation Act (NHPA) | 1992 | ACHP 16 U.S.C. 470 et seq. |36 CFR Part 800
Coastal Zone Management Act (CZMA) 1972 | NOAA 16 U.S.C. 1451 et seq. | 15 CFR Part 930
Wild and Scenic Rivers Act 1968 | Various 16 U.S.C. 1271 et seq. | 36 CFR Part 297
Fish and Wildlife Coordination Act (FWCA) | 1934 | FWS 16 U.S.C. 661 et seq. --
Essential Fish Habitat Provisions (EFH) 1996 | NOAA 16 U.S.C. 1855(b)(2) |50 CFR Part 600

11.1.1 Endangered Species Act

This section discusses procedures intended to protect endangered species that apply only to permits issued
by EPA. The 1973 Endangered Species Act (ESA) <www.fws.gov/endangered/esa-library/pdf/ESAall.pdf>,

16 U.S.C. 1531 et seq., was enacted to protect and conserve endangered and threatened species and
critical habitat. The Fish and Wildlife Service (FWS) <www.fws.gov/endangered> of the Department of the
Interior and the National Marine Fisheries Service (NMFS) <www.nmfs.noaa.gov/pr/> of the National
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Oceanic and Atmospheric Administration (NOAA) within the Department of Commerce (collectively the
Services) share primary responsibility for administration of the ESA.

ESA section 7 requires that federal agencies consult with the Services to ensure that any action
authorized, funded, or carried out by the agencies that could affect a listed species or critical habitat and
to ensure that their actions are not likely to jeopardize the continued existence of any endangered species
or threatened species, or result in the destruction or adverse modification of critical habitat of such
species. The ESA section 7 regulations are in 50 CFR Part 402. FWS/NMEFS published the ESA Section 7
Consultation Handbook <www.fws.gov/endangered/esa-library/pdf/TOC-GLOS.PDF> to address the rnaj or
consultation processes pursuant to ESA section 7.

Consultation may be either informal or formal. An informal consultation determines if an action is or is
not likely to adversely affect the species. A formal consultation is required if the findings from the
informal consultation show that there is a likelihood for adverse impacts and evaluates whether the
proposed action is likely to jeopardize the continued existence of the species. It is EPA’s responsibility to
ensure that consultation occurs; however, a nonfederal representative (i.e., the discharger) may be
designated for the informal consultation.

On February 22, 2001, EPA entered into a National Memorandum of Agreement (National MOA)
<www.epa.gov/fedrgstr/EPA-SPECIES/2001/February/Day-22/e2170.pdf> with the Services that outlines the process
for consulting on federally issued NPDES permits. In addition, because ? s not required for
state-issued permits, the National MOA includes a process for c\(ﬁ(‘)imht \;§ @% rvices on state-
issued permits. EPA permit writers should review th é& nsult g'}l tions and the ESA section 7
Consultation Handbook, and coordinate W@gglo s@@@’%%ordmator (if such a position has been
established in a Reglon) and, the@@@ %fﬁ(‘\e\(g)@élrgst to the site.

11.1.2 Natlona‘\\GnQﬂonmental Policy Act

This section discusses environmental review procedures that apply only when EPA issues permits to new
sources (dischargers subject to New Source Performance Standards). The 1969 National Environmental
Policy Act (NEPA) <www.epa.gov/compliance/basics/nepa.html>, 42 U.S.C. 4321 ef seq., requires that agencies
perform environmental impact reviews and prepare an Environmental Impact Statement (ELS) for major
federal actions significantly affecting the quality of the human environment [see section 102(2)(C)]. The
President’s Council on Environmental Quality (CEQ) <www.whitehouse.gov/ceq/> coordinates federal
environmental efforts to comply with NEPA.

Within EPA, the Office of Federal Activities under the Office of Enforcement and Compliance Assurance
(OECA) is responsible for EPA’s implementation of NEPA <www.epa.gov/compliance/nepa/>. EPA’s NEPA
regulations are at 40 CFR Part 6. With respect to NPDES permits, CWA section 511 establishes that only
EPA-issued permits to new sources are subject to NEPA’s environmental review procedures before
permit issuance. States may have their own state law versions of NEPA. Federal permit writers should
coordinate efforts with the Office of Federal Activities and document all NEPA activities in the permit
file and fact sheet.
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11.1.3 National Historic Preservation Act Amendments

Section 106 of the 1992 National Historic Preservation Act (NHPA) <www.achp.gov/nhpa.html>, 16 U.S.C.
470 et seq., as amended, and implementing regulations 36 CFR Part 800 require the Regional
Administrator, before issuing a license (permit), to identify the area of potential effect of a permitted
discharge and, if historic or cultural resources within that area would be adversely affected by the
discharge, to adopt measures when feasible to mitigate potential adverse effects of the licensed activity
and properties listed or eligible for listing in the National Register of Historic Places.

The Act’s requirements are to be implemented in cooperation with State Historic Preservation Officers
<www.achp.gov/shpo.html>, and upon notice to, and when appropriate, in consultation with the Advisory
Council on Historic Preservation <www.achp.gov/>, which provides national oversight for the NHPA. A
decision by the D.C. Circuit in 2003 concluded that NHPA consultation is not required for state-issued
permits (National Mining Ass’n v. Fowler, 324 F.3d 752 (D.C. Cir. 2003) <caselaw.findlaw.com/us-dc-
circuit/1169695.htm[>).

Federal permit writers should evaluate potential effects of NHPA and submit written documentation of
the evaluation to the State Historic Preservation Office and to the permit file.

11.1.4 Coastal Zone Management Act

The 1972 Coastal Zone Management Act (CZMA) <www. coastalmanagemer\t h&a%e?/czm/‘czm act.html>,

16 U.S.C. 1451 et seq., was enacted to manage the nation’s coa“a‘bz.o é a ented through a
state-federal partnership. Section 307 of the CZM (\M’&i@ nﬁﬁS g FR Part 930) prohibits the
issuance of federal NPDES permits fo zg[fsml fec @gﬁ@@or water use in coastal zones unless the
permit applicant certifies t g‘xa\tﬁh§ ﬁ)@é)sed W@ omphes with the state Coastal Zone Management
Program and the releyaif®state n@urs with the applicant’s certification or the state’s concurrence
is conclusively pres %Q result of the state’s failure to concur or non-concur. Coastal States,
according to the CZMA, 1nclude those states and territories adjacent to the Atlantic, Pacific, or Arctic
oceans; the Gulf of Mexico; or one or more of the Great Lakes. Any of those states that have completed
the development of its management program is required, as a condition of receipt of federal grant money
under the CZMA, to adopt coastal management plans, which designate boundaries, identify areas of
particular concern, and establish inventories of permitted uses and enforcement policies. Beach access,
emergency planning, and erosion control also must be addressed in such plans.

The Office of Ocean and Coastal Resource Management <www.coastalmanagement.noaa.gov/>, which is part
of NOAA within the Department of Commerce, oversees the CZMA. The CZMA implementing
regulations are at 15 CFR Part 930. EPA and other federal agencies must coordinate their activities on
coastal lands with state CZMA plans. Federal permit writers should document all activities relating to
CZMA in the permit file.

11.1.5 Wild and Scenic Rivers Act

The 1968 Wild and Scenic Rivers Act (WSRA) <www.rivers.gov/publications/wsr-act.pdf>, 16 U.S.C. 1271 et
seq., established a National Wild and Scenic Rivers System (System) and prescribed the process by which
additional rivers may be added to this System. Rivers may be added by act of Congress [WSRA section
2(a)(i)] or by the Secretary of the Interior at the initiative of a state governor [WSRA section 2(a)(ii)].
Under WSRA section 7(a), EPA is prohibited from assisting, by license or otherwise, in the construction
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of any water resources project that would have a direct and adverse effect on the values for which a
national wild and scenic river was established. The WSRA regulations are codified at 36 CFR Part 297.

Federal permit writers should verify whether the receiving water is part of the System and document all
activities related to the Act in the permit file and fact sheet. For detailed explanation of WSRA section 7,
refer to Wild and Scenic Rivers Act: Section 7 <www.rivers.gov/publications/section-7.pdf>, a technical report
of the Interagency Wild and Scenic Rivers Coordinating Council. Permit writers may also refer to

Water Quantity and Quality as Related to the Management of Wild and Scenic Rivers
<www.rivers.gov/publications/water.pdf>, a technical report of the Interagency Wild and Scenic Rivers
Coordinating Council.

11.1.6 Fish and Wildlife Coordination Act

The 1934 Fish and Wildlife Coordination Act (FWCA) <www.fws.gov/habitatconservation/fwca.html>,
16 U.S.C. 661 ef seq., requires mitigation for the loss of wildlife habitat due to the construction of federal
water resources projects. The FWCA requires designers of federal dams, reservoirs, and irrigation works
to include the costs and benefits to fish and wildlife when determining the benefit/cost ratio of a project
and requires that EPA and other federal agencies consult with state and federal wildlife and fisheries
agencies to minimize the impacts of the activity on fish and wildlife. The FWCA specifically calls for
ongoing studies by the U.S. Department of the Interior on the effects of domestic sewage and industrial
wastes on fish and wildlife (16 U.S.C. 665). EP P\

N US

No implementing regulations directly related to the F\gﬁté\gi‘d ﬁﬁﬁE @pﬁ% ;2' st. However the FWCA
describes actions taken or compelled by the e Water Resources Development
under the Fish and Wildlife COQ]:CLLI@@O I@QWW fws.gov/habitatconservation/fwca.pdf> pr0V1des the
FWS guidance on im !gg@n\ﬁ t g%ﬁ@&df*’éﬁeral permit writers should note any FWCA consultation
activities in the permi e.z

WNO-

11.1.7 Essential Fish Habitat Provisions

The 1996 Essential Fish Habitat (EFH) provisions of the Magnuson-Stevens Fishery Conservation and
Management Act (Magnuson-Stevens Act or MSA) promote the protection of essential fish habitat in any
federal action authorized, funded, or undertaken, or proposed to be authorized, funded, or undertaken, by
such agency that might adversely affect such habitat identified under the MSA [16 U.S.C. 1855(b)(2)].
The MSA requires that federal agencies, such as EPA, consult with the NMFS for any EPA-issued
permits that might adversely affect essential fish habitat identified under the MSA. The regulations
applicable to federal agencies’ coordination and consultation under the MSA are codified at 50 CFR
600.905 through 600.930, and other EFH information can be found on the NMFS EFH Website
<www.habitat.noaa.gov/protection/efh/index.htm!>. Federal permit writers should note any EFH determinations
and consultation activities in the permit file.

11.2 Documentation for Development of the Draft Permit

EPA regulations at 40 CFR 124.2 define a draft permit as a document that indicates the Director’s
tentative decision to issue or deny, modify, revoke and reissue, terminate, or reissue a permit. After the
permit is issued, the fact sheet and supporting documentation (administrative record) are the primary
support for defending the permit in the administrative appeals process. Documenting the permit requires
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the permit writer to be organized and logical throughout the permit development process. Some of the
content of the fact sheet and administrative record is specified by federal and state regulation, and the
remainder is dictated by good project management. Permit writers should recognize the importance of

e Developing a thorough permit in a logical fashion.

e Meeting legal requirements for preparation of an administrative record, fact sheet, and statement
of basis.

e Substantiating permit decisions and providing a sound basis for the derivation of permit terms,
conditions, and limitations if challenges are made.

e [Establishing a permanent record of the basis of the permit for use in future permit actions.

Exhibit 11-2 presents reasons for good documentation in the permit file and fact sheet.

Exhibit 11-2 Reasons for good documentation

e Streamlines the permit reissuance/ compliance monitoring process

e Establishes a permanent record of the basis for the permit

e Explains the legal and technical basis of the permit

e Provides a sound basis for future modifications and permits

e Requires the permit writer to be organized and logical throughout permit daﬁ)‘g{nent process

A e
Exhibits 11-3 and 11-4 provide flow dia;é eﬁe %%‘gtﬁ m1n1strat1ve process. In general,

the administrative process 1nclu%eé

. Documentmg;\ilegsrnuf E{G‘\T)@An@(

e CoordinatinpEPA’ and state review of the draft (or proposed) permit.

1n§ed on

e Providing public notice, conducting hearings (if appropriate), and responding to public
comments.

e Defending the permit and modifying it (if necessary) after issuance.

Note that Exhibit 11-3 provides the general framework for the administrative process where EPA is the
NPDES permitting authority and Exhibit 11-4 provides a typical framework for the administrative process
where a state is the permitting authority. State requirements need not be identical to federal regulatory
requirements, provided they are at least as stringent. Some authorized states have slightly different
processes for developing and issuing NPDES permits. The same holds true for the appeal process. This
manual presents EPA’s procedure; state procedures for NPDES permit hearings and appeals vary
according to state law.
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Exhibit 11-3 Administrative process for EPA-issued NPDES permits

— Develop draft permit limits and conditions
No State CWA Prepare fact sheet (or statement of basis)
Section 401
Certification l
Prepare administrative record
\d
\ State review of draft permit
and fact sheet (or statement of basis)
State CWA Section
401 Certification Significant,
Widespread,
: : ’ . Public Interest
Public notice (opportunity for public comment) 1
l Public Hearing
. . . A
Prepare final permit, fact sheet, and admin. record ¥ 5
I e 'e( 13,20
e W ppre®
‘ Od sk final E@noﬂ
. \'e
c\ ATA 55
NO- [F5 . .
Petition for Environmental Appeals Board Review
Denied Granted
-

Environmental Appeals
Board reviews petition and
response and, possibly,
additional written and oral
documents

Environmental Appeals Board
decision

— Final Agency action <—J
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Exhibit 11-4 Typical administrative process for state-issued NPDES permits*

— Develop draft permit limits and conditions

'

Prepare fact sheet (or statement of basis)

Significant EPA
Comments/
Objection l

Prepare administrative record (if required)

l Significant,
Widespread,

ic nofi . : Public Interest
Public notice (opportunity for public comment) e

Y

\ EPA review of draft permit
and fact sheet (or statement of basis)* Public Hearing

No EPA Comments

Hod 10 AR
ced ! 74655 © '

0.
NO . 2 Petition for State Administrative Appeals Board
Review

Denied Granted
State Administrative Appeals
Board reviews petition and
response and, possibly,

additional written and oral
documents

|

State Administrative Appeals
Board decision

—— Final Agency action <—J

* State statutes and regulations govern the specific steps of the state administrative process,
which may differ from the process outlined in this exhibit.
** Under State/EPA MOA, EPA may review draft or proposed permit.
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11.2.1 Administrative Record

The administrative record should be considered the foundation that supports the NPDES permit. If EPA
issues the permit, the contents of the administrative record are prescribed by regulation, with § 124.9
identifying the required content of the administrative record for a draft permit and § 124.18 describing the
requirements for final permits. Regardless of whether a state or EPA issues the permit, all supporting
materials must be made available to the public at any time and may be examined during the public
comment period and any subsequent public hearing. The importance of maintaining the permit records in
a neat, orderly, complete, and retrievable form cannot be over emphasized. The record allows personnel
from the permitting agency to reconstruct the justification for a given permit and defend the permit during
any legal proceedings regarding the permit.

The administrative record for a draft permit consists, at a minimum, of the specific documents shown in
Exhibit 11-5. Materials that are readily available in the permit issuing office or published material that is
generally available do not need to be physically included with the record as long as they are specifically
referred to in the fact sheet or statement of basis. If EPA issues a draft permit for a new source, the
administrative record should include any EISs or Environmental Assessments (EAs) performed in
accordance with § 122.29(c).

Exhibit 11-5 Elements of the administrative records for a draft permit

o Permit application and supporting data 3 EP ,\
e Draft permit \nC- N- A '202
« Statement of basis or fact sheet 3\0‘(\’ m‘oeY '

* Allitems cited in the statem(gutgf W@‘:@Fa}%l?eﬁﬁmgng calculations used to derive the
permit limitations _ FOO \,\-\\,ed

e Meeting r&md \0 55A arC

° Correspondenoi@tﬂtﬁe applicant and regulatory personnel

o All other%gs' in the supporting file

e For new sources, any EA, draft/final EIS, or other such background information, such as a
Finding of No Significant Impact (only applies if EPA issues the permit)

The administrative record should include all meeting reports and correspondence with the applicant and
other regulatory agency personnel, trip reports, and records of telephone conversations. All
correspondence, notes, and calculations should be dated and indicate the name of the writer and all other
persons involved. Because correspondence is subject to public scrutiny, references or comments that do
not serve an objective purpose should be avoided. Finally, the presentation of calculations and
documentation of decisions should be organized in such a way that they can be reconstructed and the
logic supporting the calculation or decisions can easily be found.

11.2.2 Fact Sheets and Statements of Basis

A fact sheet is a document that briefly sets forth the principal facts and the significant factual, legal,
methodological, and policy questions considered in preparing the draft permit. When the permit is in the
draft stage, the fact sheet and supporting documentation serve to explain the rationale and assumptions
used in deriving the limitations to the discharger, the public, and other interested parties.
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The NPDES regulations at § 124.8(a) stipulate that every EPA and state-issued permit must be

accompanied by a fact sheet if the permit

e Involves a major facility or activity.

e Incorporates a variance or requires an explanation under § 124.56(b) (toxic pollutants, internal
waste stream, and indicator pollutants and for privately owned waste treatment facilities).

e Isan NPDES general permit.
e [s subject to widespread public interest.
e IsaClass I sludge management facility.

e Includes a sewage sludge land application plan.

A well-documented rationale for all permit decisions reduces the work necessary to reissue a permit by
eliminating conjecture concerning the development of those permit conditions that are being carried
forward to the next permit. That is also true if a modification is initiated during the life of the permit. The
required contents of a fact sheet, as specified in §§ 124.8 and 124.56, are listed in Exhibit 11-6.

Exhibit 11-6 Required elements of a fact sheet

Regulatory
S EP A citation
Required element L U A7 (40 CFR)
e - . \\\*& T <
General f.act‘lllty |nforma't.|on N \Na\’o‘(\, m‘Oe( A
e Description of the facility or activity \(=)! Sep\_e §124.8
e Sketches or a detailed description of&%jiémgge I&z@@n § 124.56
e Type and quantity of waﬁte‘/ppf\fa@rQs dischy e §124.8
Summary rationale af pErmit @6& arr
e Summary of the basgi fcfrl@s‘ raft permit conditions §124.8
e References to the licable statutory or regulatory provisions )
¢ References to the administrative record
Detailed rationale of permit conditions
e Explanation and calculation of effluent limitations and conditions
e Specific explanations of
- Toxic pollutant limitations
- Limitations on internal wastestreams
- Limitations on indicator pollutants § 124.56
- Case-by-case requirements )
- Decisions to regulate non-publicly owned treatment works (POTWs) under a separate
permit
e For EPA-issued permits, the requirements of any state certification
e For permits with a sewage sludge land application plan, a description of how all required
elements of the land application plan are addressed in the permit
e Reasons why any requested variances do not appear justified, if applicable §124.8
Administrative Requirements
e A description of the procedures for reaching a final decision on the draft permit, including
- Public comment period beginning and ending dates §124.8
- Procedures for requesting a hearing '
- Other procedures for public participation
¢ Name and telephone number of the person to contact for additional information
Chapter 11: NPDES Permit Administration 11-9
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The fact sheet should include detailed discussions of the development of permit limitations for each
pollutant, including the following:

e Calculations and assumptions related to production and flow.

e Type of limitations (i.e., limitations based on secondary treatment standards, effluent limitations
guidelines and standards (effluent guidelines), case-by-case determinations, or water quality
standards).

e Whether the effluent guidelines used were Best Practicable Control Technology Currently
Available (BPT), Best Available Technology Economically Achievable (BAT), Best
Conventional Pollutant Control Technology (BCT), or New Source Performance Standards
(NSPS).

e The water quality standards or criteria used.
e  Whether any parameters were used as indicators for other pollutants.

e (Citations to appropriate wasteload allocation or total maximum daily load studies, guidance
documents, other references.

Often, decisions to include certain requirements lead to a decision to exclude other requirements. It is just
as important to keep a thorough record of items that were not included in the draft permit as it is to keep a
record of included items. Such records might include the following: S EP A

e  Why were secondary treatment standards, case-bgﬁe\wnﬂihatwg &Q%}Jent guidelines
used as the basis for ﬁna} ef.’ﬂuent limit t?OPS‘Ni& Y aliéﬁt@%ahty standards (i.e., .
demonstrate that the hrmtatloas @ENK 0 866@5}35@‘9“ quality standards would be attained)?

o

. Y oY WE
e  Why was bl%%éomfif il%t‘gxlgiéﬁa

e  Why were ;gkljt_aﬂtgﬂlat were reported as present in the permit application not specifically
limited in the permit?

e  Why is a previously limited pollutant no longer limited in the draft permit?

Finally, the fact sheet should address the logistics of the permit issuance process, including the beginning
and ending dates of the public comment period, procedures for requesting a hearing, and other means of
public involvement in the final decision.

A statement of basis, as described in § 124.7, is required for EPA-issued permits that are not required to
have a fact sheet. A statement of basis describes the derivation of the effluent limitations and the reasons
for special conditions. However, a prudent permit writer will develop the detailed rationale required in a
fact sheet for any permit that includes complex calculations or special conditions (e.g., case-by-case
effluent limitations based on best professional judgment [BPJ]) even if a fact sheet is not required by
regulation.

11.3 Items to Address before Issuing a Final Permit

This section describes the public participation activities that must be conducted in the permit issuance
process. These include providing public notices, collecting and responding to public comments, and
holding public hearings as necessary.
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11.3.1 Public Notice

The public notice is the vehicle for informing all interested parties and members of the general public of
the contents of a draft NPDES permit or other significant actions with respect to an NPDES permit or
permit application. The basic intent of this requirement is to ensure that all interested parties have an
opportunity to comment on significant actions of the permitting agency with respect to NPDES permits.
The exact scope, required contents, and methods for effecting public notices are found in § 124.10. The
NPDES permit-related actions for which public notice is required are shown in Exhibit 11-7.

Exhibit 11-7 Actions for which public notice is required

e Tentative denial of an NPDES permit application (not necessarily applicable to state programs)
e Preparation of a draft NPDES permit, including a proposal to terminate a permit

e Scheduling of a public hearing

e An appeal has been granted by the Environmental Appeals Board

e Major permit modifications (after permit issuance)

e New Source determinations (EPA only)

The permit writer should be particularly concerned with the first three items in Exhibit 11-7. It is
important to note that no public notice is required when a request for a permit @@iﬁcation, revocation,
reissuance, or termination is denied. J. \)S 0,2/\

Public notice of NPDES permit-related activitiae§él@d¢ikﬂv\e péov{éq@\ﬂ@lg the following methods:

e For major permits, publ%e@@d(&a not{%eédcﬁﬁxr or weekly newspaper within the area affected
by the facilit&-\%@ﬁwy\ 550 arch
e For general ﬁ@;i&g)s'sued by EPA, publication in the FR.

e For all permits, direct mailing to various interested parties. This mailing list should include the
following:

- The applicant.

- Any interested parties on the mailing list.

- Any other agency that has issued or is required to issue a Resource Conservation and
Recovery Act (RCRA), Underground Injection Control (UIC), Prevention of Significant
Deterioration (PSD) (or other permit under the Clean Air Act), NPDES, CWA section 404,
sludge management, or ocean dumping permit under the Marine Research Protection and
Sanctuaries Act for the same facility or activity.

- Federal and state agencies with jurisdiction over fish, shellfish, and wildlife resources and
over coastal zone management plans, the Advisory Council on Historic Preservation, State
Historic Preservation Officers, including any affected states and tribes.

- State agencies conducting area-wide and continuing planning under CWA sections 208(b)(2),
208(b)(4) or 303(e) and the FWS, NMFS, and the U.S. Army Corps of Engineers.

- Users identified in the permit application of a privately owned treatment work.

- Persons on any mailing lists developed by including those who request inclusion in writing
and persons solicited for area lists from participants in past permit proceedings in the area.

- Any local government having jurisdiction over the locality of the facility.
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A public notice must contain the information shown in Exhibit 11-8.

Exhibit 11-8 Contents of the public notice

e Name and address of the office processing the permit action

¢ Name and address of the permittee or applicant and, if different, of the facility or activity regulated by
the permit

e A brief description of the business conducted at the facility or activity described in the permit

e Name, address, and telephone number of a contact from whom interested persons can obtain
additional information

e A brief description of the comment procedures required, the time and place of any hearing to be held
including procedures to request a hearing

e For EPA-issued permits, the location and availability of the administrative record and the times at
which the record will be open for public inspection and a statement that all data submitted by the
applicant is available as part of the administrative record

e A description of the location of each existing or proposed discharge point and the name of the
receiving water and the sludge use and disposal practice(s) and the location of each sludge treatment
works treating domestic sewage and use or disposal sites known at the time of permit application

e Requirements applicable to a thermal variance under CWA section 316(a)
e Requirements applicable to cooling water intake structures under CWA section 316(b)
¢ Any additional information considered necessary

s EPh

The regulatory agency preparing the permit must provide p blio"ﬁqjicg o}'%l{ Ir it (including a

notice of intent to deny a permit application), and i{ x{Na idiea‘td@aﬁo ays for public comment.

The draft permit is usually submitted 01@1\])1@’51% iceoa‘f{e‘f;ieﬁl undergone internal review by the

regulatory agency that is i su{'{l@ it. State€ssued permits typically undergo public notice after

EPA has reviewed angéd r}lejte\d'jﬁ;%@&raft permit. In the special case of those EPA-issued permits
1

that require an EIS, wbhc%@f e 1s not given until after a draft EIS is issued.

11.3.2 Public Comments

Public notice of a draft permit might elicit comments from concerned individuals or agencies. Frequently,
such comments are simply requests for additional information. However, some comments are of a
substantive nature and suggest modifications to the draft permit or indicate that the draft permit is
inappropriate for various reasons. In such cases, commenters must submit all reasonable arguments and
factual material in support of their positions and comments by the close of the public comment period,
and the permitting authority must consider those comments in making final decisions. If the approach is
technically correct and clearly stated in the fact sheet, it will be difficult for commenters to find fault with
the permit. Commenters can always suggest alternatives, however. In addition, an interested party may
also request a public hearing.

To the extent possible, it is desirable to respond to all public comments as quickly as possible. In some
cases, it might be possible to diffuse a potentially controversial situation by providing further explanation
of permit terms and conditions. Additionally, permit writers should also consider notifying commenters
that their comments have been received and are being considered.

The permitting agency must respond to all significant comments, in accordance with § 124.17, at the time
a final permit decision is reached (in the case of EPA-issued permits) or at the same time a final permit is
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actually issued (in the case of state-issued permits). The response should incorporate the following
elements:

e Changes in any of the provisions of the draft permit and the reasons for the changes.

e Description and response to all significant comments on the draft permit or the permit application
raised during the public comment period or during any hearing.

If any information is submitted during the public comment period raises substantial new questions about
the draft permit, one of the following actions can occur:

e A new draft permit with a revised fact sheet or statement of basis is prepared.

e A revised statement of basis, a fact sheet, or revised fact sheet is prepared, and the comment
period is reopened.

e The comment period is reopened but is limited to new findings only.
If any of those actions is taken, a new public notice, as described earlier, must be given.

For EPA-issued permits, any documents cited in the response to comments must be included in the
administrative record. If new points are raised or new material is supplied during the public comment
period, EPA may document its response to these new materials by adding new matg\lals to the
administrative record. \)S A
CX\ \nGC- N- ; A, '202
; ; "
11.3.3 Public Hearings \\at \embe

e(
Any interested party may reque l&l}gallrn} @h@ﬁquest should be in writing and should state the
nature of the issues pr @dﬂ)% ch & the hearing. However, a request for a hearing does not
automatically necessg.’ate ﬂh@émg be held. A public hearing should be held when there is a
significant amount dﬂﬁ’terest expressed during the public comment period or when it is necessary to
clarify the issues involved in the permit decision.

Thus, the decision of whether to hold a public hearing is actually a judgment call. Such decisions are
usually made by someone other than the permit writer. However, the permit writer will be responsible for
ensuring that all the factual information in support of the draft permit is well documented.

Public notice of a public hearing must be given at least 30 days before the public meeting. Public notice
of the hearing may be given at the same time as public notice of the draft permit, and the two notices may
be combined. The public notice of the hearing should contain the following information:

e Brief description of the nature and purpose of the hearing, including the applicable rules and
procedures.

e Reference to the dates of any other public notices relating to the permit.
e Date, time, and place of the hearing.
Scheduling a hearing automatically extends the comment period until at least the close of the hearing
[§ 124.12(¢)] and the public comment period may be extended by request during the hearing. Anyone may

submit written or oral comments concerning the draft permit at the hearing. A presiding officer is
responsible for scheduling the hearing and maintaining orderly conduct, including setting reasonable time
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limitations for oral statements. Note that a transcript or recording of the hearing must be available to
interested persons.

11.3.4 Environmental Justice Considerations

Environmental justice (EJ) is the fair treatment and meaningful involvement of all people regardless of
race, color, national origin, or income with respect to the development, implementation, and enforcement
of environmental laws, regulations, and policies. EPA has this goal for all communities and persons
across U.S. It will be achieved when everyone enjoys the same degree of protection from environmental
and health hazards and equal access to the decision-making process to have a healthy environment in
which to live, learn, and work.

In NPDES permits, the public participation process provides opportunities to address EJ concerns by
providing appropriate avenues for public participation, seeking out and facilitating involvement of those
potentially affected, and including public notices in more than one language where appropriate.

11.3.5 EPA and State/Tribal Roles in Reviewing Draft Permits

The CWA and the NPDES regulations include review roles for EPA and for states, tribes, and territories
(states) depending on whether EPA or a state is issuing an NPDES permit.

P\
11.3.5.1 State-issued Permits . US EP

Each authorized state administering an NPDES pro ‘ﬁ\stlxansm tﬁ%%?% Reglon copies of
permit applications received and coples %hﬁr\fﬁ’tﬁ\br pos @iﬁ'&( N 123 43(a)]. The state and the EPA
Region execute a Memorandu der § 123.24 that addresses administration and
enforcement of the st egﬁl he MOA may specify that EPA will review draft permits
rather than proposed §1—§ 1 44(_1) and specify the classes or categories of permit applications and
draft or proposed peﬁl § that the state will send to the EPA Region for review, comment, and, where
applicable, objection. In addition, the MOA specifies classes or categories of permits for which EPA will
waive its right to review the draft or proposed permit. EPA cannot waive its right to review classes or
categories of permits for the following:

e Discharges into the territorial seas.

e Discharges that could affect waters of a state other than the one in which the discharge originates.
e Discharges proposed to be regulated by general permits.

e Discharges from a POTW with a daily average discharge exceeding 1 million gallons per day.

e Discharges of uncontaminated cooling water with a daily average discharge exceeding 500
million gallons per day.

e Discharges from any major discharger or from any NPDES primary industry category.
e Discharges from other sources with a daily average discharge exceeding 500,000 gallons per day

(however, EPA may waive review for non-process wastewater).

The MOA provides a period up to 90 days from receipt of a permit during which the EPA Region can
make general comments on, objections to, or recommendations with respect to the permit. If the EPA
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Region objects to a permit, within 90 days of receiving the permit it must transmit to the state a statement
of the reasons for the objection and the actions that the state must take to eliminate the objection

[§ 123.44(a)-(b)]. Specific causes for objection are outlined in the regulations at § 123.44(c). Any
interested party can request a public hearing on an objection by the EPA Region. After such a hearing, the
Region can affirm the objection, modify the terms of the objection, or withdraw the objection and notify
the state of that decision. If the EPA Region does not withdraw the objection, the state then has 30 days to
resubmit a permit revised to meet the objection. If the state does not do so, exclusive authority to issue the
permit passes to the EPA Region. If no public hearing on the objection is held, the time frame for the state
to resubmit a revised permit is 90 days from receipt of the objection.

11.3.5.2 EPA-issued Permits

Permits issued by EPA require an opportunity for state review and certification under CWA section 401.
The state in which a discharge originates or will originate is provided the opportunity to review an
application or a draft permit and certify that the discharge will comply with the applicable water quality
standards. This process also has the benefits of ensuring that state initiatives or policies are addressed in
EPA-issued NPDES permits and promoting consistency between state-issued and EPA-issued permits
where not all permits within the state are issued by the same agency.

Regulations at §§ 124.53 (State Certification) and 124.54 (Special provisions for state certification and
concurrence on applications for CWA section 301(h) variances) describe pr @%an EPA permit
writer should follow to obtain state certification. Under CWA secti n\l}Q % ‘nay not issue a
permit until a certification is granted or waived. If EPA is piepa ﬂl eéi(refft ermit, state certification
can be accomplished by allowing states to g @[gﬂlcatlon before draft permit
preparation. Under § 124.53, if gPle@s X‘Nec @1 @State certification by the time the draft permit is
prepared, EPA must seQé@é gg@pg& é, draft permit along with a notice requesting state
certification. .2 ’\

WNO.

If the state does not respond within a specified reasonable time, which cannot exceed 60 days, it is
deemed to have waived its right to certify. If the state chooses to certify the draft permit, it may include
any conditions more stringent than those in the draft permit necessary to ensure compliance with the
applicable provisions of the CWA or state law, and must cite the CWA or state law references that
support the changes. In addition, the state is required to include a statement of the extent to which each
condition of the draft permit can be made less stringent without violating the requirements of state law,
including water quality standards. Failure to provide this statement for any condition waives the right to
certify or object to any less stringent condition that might be established during the EPA permit issuance
process. When a permit applicant requests a CWA section 301(h) variance (§ 124.54), the state
certification process is very similar to the process described above. For more on CWA section 301(h)
variances, see section 5.1.3.5 of this manual.

11.3.6 Schedule for Final Permit Issuance

The final permit may be issued after the close of the public notice period and after state certification has
been received (for permits issued by EPA). The public notice period consists of the following:

e A 30-day period that gives notice of intent to issue or deny the permit.
e A 30-day period advertising a public hearing (if applicable).
e Any extensions or reopening of the comment period.
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Final EPA permit decisions are effective immediately upon issuance unless comment were received on
the draft permit, in which case, the effective date of the permit is 30 days after issuance (or a later date if
specified in the permit). In addition, permit decisions will not be immediately effective if review is
requested on the permit under § 124.19. As discussed earlier, any comments that are received must be
answered at the time of final permit issuance (in the case of NPDES states or tribes) or after a final
decision is reached (in the case of EPA). The administrative record for the final permit consists of the
items in Exhibit 11-9.

Exhibit 11-9 Elements of the administrative records for a final permit

¢ All elements for the draft permit administrative record (see Exhibit 11-5)
e All comments received during the comment period

e The tape or transcript of any public hearing

¢ Any materials submitted at a hearing

e Responses to comments

e For NPDES new source permits, the draft or final EIS

e The final permit

11.4 Administrative Actions after Final Permit Issu &

Once the final permit has been issued, the issuing authorlty sho nbér t\i) r@ﬂgxﬁltatlons and any
special conditions into the Integrated Comphance In(N f tﬁ]ii’fPDES program (ICIS-
NPDES) (for more on ICIS-NPDES se t Cth t@m@ anual and section 11.5.1.1 below).
Entering permit 1nf0rmat10n %%Wﬁ@n?ure that the facility’s performance will be tracked
and the permitting agg({ ,? g@&d@é e need for corrective action if violations of permit
limitations, terms, 0“81 occur.

After final permit issuance, interested parties have opportunities to change the permit through permit
appeals, major/minor permit modifications, termination and revocation, or transfer. Those administrative
procedures are described below.

11.4.1 Permit Appeals

Throughout the process of developing a permit and during the public notice period, the permit writer
should carefully consider all legitimate concerns of the applicant/permittee and any other interested party.
Nevertheless, there will inevitably be situations in which a permit is issued in spite of the objections of
the permittee or a third party. In such instances, the permittee or interested party can choose to legally
contest or appeal the NPDES permit, as provided in § 124.19. Permit appeals are the process by which
any person that filed comments on the draft permit may contest the final limitations and conditions in a
permit.

Appeals of EPA-issued permits consist of petitioning the Environmental Appeals Board (EAB) for
review. Such review must be requested within 30 days of issuance of the final permit, and challenges
must be limited to issues raised during the draft permit’s public comment or hearing processes, although
persons not participating in these processes may seek review of changes in the permit from draft to final
permit. During the appeals process, only those conditions of an existing permit that are being contested
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are stayed. Within a reasonable time following the filing of the petition for review, the EAB must grant or
deny the petition. Only individual permits may be appealed to the EAB; general permits may be
challenged in court or an individual permit may be sought and appealed.

Many states have similar administrative appeal procedures designed to resolve challenges to the
conditions of a permit. For the sake of convenience, such procedures, which could be known by different
names (e.g., evidentiary hearing, administrative appeal), are hereafter permit appeals. Permit writers will,
from time to time, be involved in permit appeals and will need to address the types of issues discussed
below.

Aside from preparing the administrative record and notices, the permit writer might not be involved in the
procedural matters relating to permit appeals. All requests for permit appeals are coordinated through the
office of the EPA Regional Counsel or the appropriate state legal counsel. The permit writer’s first
involvement with the appeals process will likely come as a result of designation of the appeals staff, and
his or her role will be limited to that of a technical advisor to legal counsel and, where a state uses an
evidentiary hearing procedure, possibly a witness.

11.4.1.1 Deposition and Testimony

In a state hearing procedure, a permit writer might be required to give a deposition during which the

appellant attorney conducts the questioning that would otherwise occur in the ihg. The deposition is
transcribed and presented as evidence. The appellant attorney may as]ﬂs_o\ﬂ&) mﬂqe questions at the
hearing. n \(C- A\,
WA 4 oo
\(5

To prepare for a deposition and testir@I&,\N:_%’%e( 't@ﬁt@%ﬁguld first consult with his or her general
counsel to become familiad thl (%, e%t]@ﬁﬁh,s?and policies that could affect the permit. The permit
writer should also be@ﬁ\)qo l}fy’f 1ar with the technical basis for the permit conditions. For example,
if final effluent limitg,{@qs‘%re based on water quality standards, the permit writer should thoroughly study
the applicable water quality standards, water quality models, and procedures used to develop the effluent
limitations and be prepared to defend all assumptions and decisions made in the effluent limitation
calculations. For case-by-case limitations based on BPJ, the permit writer should carefully review all
applicable data and procedures used to calculate the effluent limitations and should be sure that the
information on which case-by-case limitations are based is unimpeachable, the limitations were derived
from the data in a logical manner in accordance with established procedures, and the limitations are

technically sound and meet applicable standards for economic reasonableness.

A permit appeal before the EAB relies on the information presented in the petitions and briefs, and
possibly includes oral argument, but typically does not use depositions and direct testimony.

11.4.1.2 The Permit Writer’s Role in the Appeals Process

As technical advisor to legal counsel, the permit writer’s most important function is to develop support
for contested permit conditions. A permit writer should not attempt to support technically indefensible
conditions. Contested permit conditions that are not technically defensible and are not based on any legal
requirement should be brought to counsel’s attention, with advice that EPA or the state withdraw those
conditions.
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The second most important advisory function of the permit writer is assisting counsel in identifying
weaknesses in the appellant’s arguments. That process could include developing questions for cross-
examination of opposing witnesses in a state permit appeal that involves a hearing. Questions should be
restricted to the subject material covered by the witness’ direct testimony and should be designed to elicit
an affirmative or negative response, rather than an essay-type response.

Finally, the permit writer should remember that when a person petitions for EAB review or requests a
hearing for a state-issued permit, the permit writer should refrain from any discussion about the case
without first consulting with legal counsel.

In the role of technical advisor or witness, the permit writer should do the following:

e Cultivate credibility.

e Never imply or admit weakness in his or her area of expertise.

e Never attempt to testify about subjects outside his or her area of expertise.
e Always maintain good communication with counsel.

The EAB generally will attempt to resolve permit appeals in the initial stage of granting review. If that is
not possible, the EAB conducts formal review of the contested conditions and publishes a written opinion
(an Environmental Administrative Decision). The result of an EAB or state permit appeal might be relief
from certain permit conditions, validation or strengthening of contested permig?lﬁtions, ora
combination of these two outcomes. Under certain circumstances, dec\ifs‘iQ@& e (i?@ can be appealed
in federal court. Authorized state’s permit appeal procedq{&&\‘[yfqﬂg‘lly pr(()V«dE fas rther appeal of
administrative decisions regarding conteste\cll\fex{éi( &Bl@l 10ns6{)é(ﬁ@&)urt when all administrative steps
have been fulfilled. 3 &\We Se

. FOO nive

o caed W g afC : :

11.4.2 MOdlflCﬂ)Sl,ﬁeﬂR&sbcatlon and Reissuance of Permits

In most cases, a pen%}towill not need to be modified (or revoked and reissued) during the term of the
permit if the facility can fully comply with permit conditions. However, under certain circumstances, it
might be necessary to modify the permit before its expiration date. A permit modification could be
triggered in several ways. For example, a representative of the regulatory agency might inspect the
facility and identify a need for the modification (i.e., the improper classification of an industry), or
information submitted by the permittee might suggest the need for a change. Of course, any interested
person may make a request for a permit modification.

Modifications differ from revocations and reissuance. In a permit modification, only the conditions
subject to change are reconsidered while all other permit conditions remain in effect. Conversely, the
entire permit could be reconsidered when it is revoked and reissued.

Except where the permittee requests or agrees, permit modifications are limited to specific causes
identified in §§ 122.62(a) and 122.62(b) and summarized in Exhibit 11-10. Most NPDES permit
modifications require EPA or the state to conduct the public notice and participation activities of Part 124,
similar to the issuance or reissuance of the permit; however, only those specific conditions being modified
are open to review and comment. The permitting authority may revoke and reissue a permit during its
term for the causes identified in § 122.62(b) (i.e., the final two bulleted items in Exhibit 11-10).
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Exhibit 11-10 Causes for permit modification
o Alterations: When there are material and substantial alterations or changes to the permitted facility or activity
occur that justify new conditions that are different from the existing permit.
¢ New information: When information is received that was not available at the time of permit issuance.

o New regulations: Under limited circumstances, when standards or regulations on which the permit was based
have been changed by the modification, withdrawal or promulgation of amended standards or regulations or by
judicial decision.

e Compliance schedules: To modify the compliance schedule when good cause exists, such as an act of God,
strike, or flood.

¢ Variance requests: When requests for variances or fundamentally different factors are filed within the specified
time but not granted until after permit issuance.

e Toxics: To insert CWA section 307(a) toxic effluent standard or prohibition.
e Reopener: Conditions in the permit that require it to be reopened under certain circumstances.

¢ Net limits: Upon request of a permittee who qualifies for effluent limitations on a net basis under § 122.45(g) or
when a permittee is no longer eligible for net limitations, as provided in § 122.45(g)(1)(ii).

e Pretreatment: As necessary under § 403.8 (e) to put a compliance schedule in place for the development of a
pretreatment program or to change the schedule for program development.

¢ Failure to notify: Upon failure of an approved state to notify another state whose waters may be affected by a
discharge from the approved state.

¢ Non-limited pollutants: When the level of any pollutant that is not limited in the permit exceeds the level that
can be achieved by the technology-based treatment requirements appropriate (gtlE

@@2&4 f).

¢ Notification levels: To establish notification levels for toxic poIIuti?\%aN)ro
Wefhe compllance schedule in light of

e Compliance schedules for innovative or alternatlwﬁﬁ@s
the additional time that might be requwed t uch

e Small municipal separate st rP
include required mini
determination that@h
responsibility to i I@néﬁﬁ

sy te}e @@@Qnmmum control measures: For a small MS4 to
n the permit does not include such measure(s) based on the

&isponsmle for implementation and the other entity fails to fulfill its

h measure(s

e Technical mistakes: To correct technical mistakes or mistaken interpretations of law made in developing the
permit conditions.

e Failed BPJ compliance: When BPJ technology is installed and properly operated and maintained but the
permittee is unable to meet its limitations, the limitations may be reduced to reflect actual removal; however,
they may not be less than the limitations in the effluent guidelines. If BPJ operation and maintenance costs are
extremely disproportionate to the costs considered in a subsequent effluent guideline, the permittee may be
allowed to backslide to the limitations in the effluent guideline.

¢ Land application plans: When required by a permit condition to incorporate a land application plan for
beneficial reuse of sewage sludge, to revise an existing land application plan, or to add a land application plan.

e Cause exists for termination: Cause exists under § 122.64, and the Director determines that modification is
appropriate.

¢ Notification of proposed transfer: Director may modify the permit upon receipt of ownership transfer
notification.
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There are certain minor modifications that, upon consent of the permittee, may be processed by the
permitting authority without following the procedures for public notice in Part 124. Minor modifications
are generally non-substantive changes (e.g., typographical errors) and are exempt from the administrative
procedures; that is, a draft permit and public review are not required. The specific permit changes that can
be processed as minor modifications, described in § 122.63, are to

e Correct typographical errors.
e Incorporate more frequent monitoring or reporting.

e Revise an interim compliance date in the schedule of compliance, provided the new date is not
more than 120 days after the date specified in the permit and does not interfere with attainment of
the final compliance date requirement.

e Allow for a change of ownership, provided no other change is necessary (see section 11.4.4
below).

e Change the construction schedule for a new source discharger.

e Delete a point source outfall when that outfall is terminated and does not result in discharge of
pollutants from other outfalls except in accordance with permit limits.

e Incorporate an approved local pretreatment program.

) . o EP A
11.4.3 Permit Termination \nG- V- J rZ0'2’\
Situations could arise during the life of the permit Q\b&‘%ée%ém'@ﬁxinanc;n of the permit. Such
circumstances, described in § 122.64%),8}1\[\1&‘%31‘%@\)&%@
. ) )
° Noncomplianceé)@tﬁé &:gné%eg(ﬂx\é}!ye condition of the permit.
c\ 11\5
. Misrepreser\t&t(i)o_n‘zgé ission of relevant facts by the permittee.

e Determination that the permitted activity endangers human health or the environment, and can be
regulated to acceptable levels only by permit modification or termination.

e A change in any condition that requires either a temporary or permanent reduction or elimination
of a discharge (e.g., plant closure).

Terminations are used to retract a permittee’s privileges to discharge during the permit term. A notice of
intent to terminate a permit is a type of draft permit that follows the same procedures as any draft permit
prepared under § 124.6. Administrative procedures, such as public notice, must be followed in permit
termination proceedings. If a facility with a terminated permit wishes to obtain permit coverage, it would
have to submit an application and apply for a new permit.

The regulations at § 122.64(b) do provide one exception to the more formal permit termination process
described above. Where the entire discharge is permanently terminated by elimination of the flow or by
connection to a POTW (but not by land application or disposal into a well) the permit can be terminated
by notice to the permittee, and the Part 124 administrative process is not required. However, if the
permittee objects to such an expedited termination, the Permitting Authority must then proceed in
accordance with the administrative procedures described above.
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11.4.4 Permit Transfer

Regulatory agencies occasionally receive notification of a change in ownership of a facility covered by an
NPDES permit. Such changes require that a permit be transferred by one of two provisions:

e Transfer by modification or revocation: The transfer may be made during the process of a
major or minor permit modification. It may also be addressed by revoking and subsequently
reissuing the permit.

e Automatic transfer: A permit may automatically be transferred to a new permittee if three
conditions are met:
- The current permittee notifies the Director 30 days in advance of the transfer date.
- The notice includes a written agreement between the old and new owner that contains the
specific date for transfer of permit responsibility, coverage, and liability between them.
- The Director of the regulatory agency does not notify the old permittee and the proposed new
permittee that the subject permit will be modified or revoked and reissued.

11.5 Permit Compliance and Enforcement

EPA’s OECA is responsible for nationally managing EPA’s compliance and enforcement programs for all
media including the CWA and NPDES. EPA uses a mix of tools including compliance assistance,
incentives, and monitoring and enforcement. EPA and state environmental frauthorized to
administer the NPDES program seek to achieve and maintain a high leye géo e with
environmental laws and regulations. Enforcement proy; %@&h‘po\%r | @@e?\‘glle or NPDES permittees to
comply, and the way in which an NPDES @f ects its enforceability. Each permit
must be written clearly and unagJ ot \?é@pl@[g}lance can be tracked effectively and the permit

can be enforced if Vloli@s\ 55 A aYG

The permit writer cheﬂﬁ)béz come actively involved with the compliance monitoring and enforcement of
the terms and conditions of the NPDES permits that he or she has written. The extent of the permit
writer’s involvement will usually depend on the organizational structure of the regulatory agency. Larger,
centrally organized agencies typically have separate personnel responsible for enforcing the terms of
NPDES permits. In other organizations, the individual who writes the permit will also be responsible for
such enforcement activities as discharge monitoring report (DMR) tracking, facility inspections, and
enforcement recommendations. If a civil judicial enforcement action occurs, the permit writer might be
called on to testify regarding the specific requirements of the permit or its basis.

Regardless of a regulatory agency’s organizational structure, the permit writer should have an
appreciation for the various aspects of a meaningful NPDES compliance enforcement program. The
following sections address compliance monitoring reviews and inspections and data in the national ICIS-
NPDES (formerly the Permit Compliance System or PCS) database, which provides the basis for
evaluating compliance. This section concludes with a brief description of the enforcement actions
available to facilitate permit compliance. For more information about CWA enforcement, see OECA’s
Clean Water Act Enforcement Website <www.epa.gov/compliance/civil/cwa/index.html>.
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11.5.1 Compliance Monitoring

Compliance monitoring is a broad term that includes all activities that federal or state regulatory agencies
take to ascertain a permittee’s compliance with the conditions specified in an NPDES permit. Compliance
monitoring data collected as part of the NPDES program are used to evaluate compliance and support
enforcement actions. The process includes receiving, reviewing, and entering data into the ICIS-NPDES
database, conducting on-site inspections, identifying violators, and determining an appropriate response.

A primary function of the compliance monitoring program is to verify compliance with permit conditions,
including effluent limitations and compliance schedules. Compliance verification is achieved through

o Compliance review: A review of all written reports and other material relating to the status of a
permittee’s compliance.

e Compliance inspections: Field-related regulatory activities (i.e., facility inspections, effluent
sampling) to determine compliance.

11.5.1.1  Compliance Review

Compliance and enforcement personnel use two primary sources of information to carry out compliance
reviews:

e Permit/compliance files. A
e The ICIS-NPDES database. q. \)S EPO'Z\
Permit/compliance files include the permit, a 1{@(&“}\[@;& sheﬁép@‘ﬁlﬁgance schedule reports,

compliance inspection reports, DMdeegf ent W@%% correspondence (e.g., summaries of
telephone calls, copies of &qmiggqgters @R\}Jﬁance personnel periodically review that information and
use it to determine 1%%%%11?#\ fggﬁéf:essary and, if so, what level of enforcement is appropriate.

The ICIS-NPDES database <https:/icis.epa.gov/icis> is the national database for tracking compliance with
NPDES requirements and is discussed further in this manual’s introduction. Information in ICIS-NPDES
includes facility and discharge characteristics, self-monitoring data, compliance schedules, permit
conditions, inspections, and enforcement actions. Permittees are required to submit effluent monitoring
data, and compliance and status information, via Compliance Schedule Reports and DMRs. EPA Regions
and NPDES states enter such information into ICIS-NPDES and evaluate permittees on compliance with
NPDES permit requirements. Inspection and enforcement information is collected and entered by Regions
or authorized states or both. Quarterly, EPA reviews the ICIS-NPDES system data and generates a
quarterly noncompliance report (QNCR) for all major facilities following the requirements of § 123.45.

ICIS-NPDES supports compliance and enforcement actions and assists EPA staff in evaluation and
oversight of the NPDES program. The database also promotes national consistency and uniformity in
permit and compliance evaluations. NPDES permits must be written so that compliance can be tracked
using ICIS-NPDES. Situations might arise in which permit limitations and monitoring conditions are not
initially compatible with ICIS-NPDES entry and tracking. In such cases, the permit writer should alert the
state or EPA Regional staff responsible for entering ICIS-NPDES codes and work with them to resolve
any coding issues. To assist ICIS-NPDES coders in accurately interpreting and entering the permit into
ICIS-NPDES and to assist enforcement personnel in reviewing permittee’s self-monitoring data and
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reports in a timely manner, permit writers should follow the compliance inspection procedures discussed
in the next section.

11.5.1.2 Compliance Inspections

Compliance inspections refer to all field-related regulatory activities conducted to determine permit
compliance. Such field activities can include compliance evaluation inspections (non-sampling), sampling
inspections, other specialized inspections, and remote sensing. Certain inspections, such as diagnostic
inspections and performance audit inspections, aid the regulatory agency in evaluating the facility’s
problems in addition to providing information to support enforcement action. Biomonitoring inspections
are specifically targeted at facilities with effluent suspected or identified as causing toxicity problems that
threaten the ecological balance of the receiving waters.

Compliance inspections are undertaken to fulfill one or more of the following purposes:
e Establish a regulatory presence to deter noncompliance.
e Ensure that permit requirements are being met or determine if permit conditions are adequate.
e  Check the completeness and accuracy of a permittee’s performance and compliance records.

e Assess the adequacy of the permittee’s self-monitoring and reporting program including on-site
laboratory functions.
5 €Ph

. . . . . \
e Determine the progress or completion of corrective actl{)‘_r{c_ \ A3, 20'2
e Obtain independent compliance data on\%ﬁak\m@"gg}%@@be(
a e
e Evaluate the permittee’i:og@@i&h an&\l\‘[jlé@@g}l(% activities.
e Observe the @k\ﬁgoé(é?n‘sgﬁyﬁo@(rgquired by the permit.
2 -

0.
11.5.2 Quartel%/ Noncompliance Reports

EPA Regional offices and NPDES states are required by the regulations at § 123.45 to report quarterly on
major facilities that are not in compliance with the terms and conditions of their permit or enforcement
order (i.e., that meet the criteria for reportable noncompliance [RNC] for effluent limitation, schedules,
and reporting violations).

The regulations in § 123.45 establish requirements for listing facility violations and resulting regulatory
enforcement action on QNCRs. The regulation establishes reporting requirements for violations that meet
specific, quantifiable reporting criteria, as well as for violations that are more difficult to quantify but are
of sufficient concern to be considered reportable. The regulation also specifies the format that the reports
must follow and the schedule for their submission.

Only major facilities that meet RNC criteria must be reported on the QNCR. RNC consists of several
general types of violations as established in § 123.45:

e Effluent limitations
- Monthly average effluent limitations (see below for more).
- Other effluent limitations with water quality or health impacts.
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e Schedule: Violations of compliance schedule milestones by 90 days or more.
e Reporting: Reports late by 30 days or more.

A violation of any monthly average limitation should be evaluated for magnitude by comparing the
measured amount in the DMR to the product of the monthly average limitation times the Technical
Review Criteria (TRC) for that pollutant or parameter. The TRC is 1.4 for Group I (conventional)
pollutants and 1.2 for Group II (generally toxic) pollutants. Appendix A to Part 123 contains a list of
pollutants in each Group. RNC includes violations of a given Group I or Group II pollutant or parameter
that equals or exceeds the product of the TRC times the monthly average limitation for any 2 or more
months during a 6-month reporting period. RNC also includes violations of a Group I or Group II
parameter by any amount (not necessarily TRC times the limitation or greater) for 4 months during the
6-month reporting period.

A subset of instances of RNC that appear on the QNCR could be noted as significant noncompliance
(SNC). This distinction is used solely for management accountability purposes as a means of tracking
trends in compliance and evaluating the relative timeliness of enforcement response toward priority
violations.

The definition of SNC is not regulatory and can change as the NPDES program evolves to encompass
new enforcement priorities. For example, in September 1995, EPA rev1sed the deﬁmtlon of SNC to
include violations of non-monthly average permit limitations by major f: a y permits for
NPDES major facilities lacked required monthly average hmlta“c{@s ahhd Llib 'Zagt evaluated for
SNC violations and follow-up formal enforcement a \(D new ftlan ecame effective as of
October 1, 1996. EPA’s SNC policy i 1s the @um Revision of NPDES Significant
Noncompliance ( SNC) Crlterla toae(d lea;tgﬁ}s% on—Monthlv Average Limits'
<www.epa.gov/complia rkcs/ lici 1\a&wa/\r‘c:/15cdsncmcm0 pdf>.

20-
Generally, the demgﬁé@on of SNC indicates a violation is of sufficient magnitude or duration or both to
be considered among EPA’s priorities for regulatory review or response. The categories of SNC are

o Effluent limitations: The effluent limitation SNC criteria are the same as for QNCR discussed
above.

e Schedule: The schedule SNC criteria are the same as for QNCR discussed above.

e Reporting: The reporting SNC criteria are the same as for QNCR discussed above.

e Order requirements: Violation of requirements in administrative or judicial orders.
The instance of SNC is considered resolved when the SNC criteria are no longer met during the review
period, or when the permittee formerly in SNC exhibits compliance for all 3 months of the most recent 3-

month reporting period. A permittee with SNC violations under a compliance schedule that is meeting its
deadlines for corrective actions is in resolved pending status.

Any major permittee that is listed on the QNCR for two consecutive 3-month reporting periods for the
same instance of SNC (e.g., same outfall point, same parameter, same category of violation) is expected
to return to compliance or to be addressed with an appropriate enforcement action before the reporting
deadline for the second QNCR. If the facility is in SNC after the second QNCR, and no enforcement
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action has been taken, the facility is placed on the Watch List. The Watch List is a management tool that
identifies and tracks facilities with serious violations and no apparent formal enforcement response.

11.5.3 Enforcement

EPA’s NPDES compliance and enforcement principles and recommendations are described in the NPDES
Enforcement Management System (EMS)? <www.epa.gov/compliance/resources/policies/civil/cwa/emscwa-jensen-

rpt.pdf>. By choosing an appropriate enforcement response to CWA violations, EPA tries to achieve
several goals:

e Correction of the violation as soon as possible.
e Deterrence of future violations by the same permittee or other permittees.

e Equal treatment of the regulated community through use of a uniform approach to selecting
enforcement responses (i.e., similar violations are treated similarly).

e Assessment of an appropriate penalty.
e Protection of human health and the environment.

Once a facility has been identified as having potential CWA violations, EPA or the NPDES state reviews
the facility’s compliance history. The review includes an assessment of the magmtude frequency, and

duration of violations. The permitting authority identifies 51gn1ﬁcant VlO‘Sj akes a
determination of the appropriate enforcement response. CWA s @Qﬁ&e Agency to bring
civil or criminal action against facilities that dischar \Qnts witheaf(a rfnlt or discharge in

violation of NPDES permit conditions agl\wia’i@ penae\ug@@’&? 2,500 per day per violation.

00
EPA Regions and au&wedd‘s\;ge ]%&e &S&‘Q&lc procedures for reviewing self-monitoring and inspection
data and for deciding wha of'eénforcement action is warranted. EPA recommends an escalating
response to contlnulx?QQOncomphance The range of enforcement responses includes the following:

e Informal action (e.g., notice of violation [NOV)).

e Formal action.

Administrative compliance order.

Administrative order with or without an administrative penalty order (up to $157,500).

e (Civil judicial action that imposes injunctive relief seeking compliance or penalty or both.
e Criminal prosecution.

Considerations when making determinations on the level of the enforcement response include the
following:

e The duration of the violation.

e The severity of the violation.

The degree of economic benefit obtained through the violation.

Compliance history and previous enforcement actions taken against the violator.
The degree of culpability.

The deterrent effect of the response on similarly situated permittees.

Equally important considerations may include fairness and equity, national consistency, and the integrity
of the NPDES program.
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Citizens can participate in the enforcement process in a number of ways. Under the Freedom of
Information Act, citizens have the right to request certain facility-specific compliance information from
EPA’s ICIS-NPDES database. In addition, under NPDES regulations, interested citizens can intervene in
any federal civil judicial action to enjoin any threatened or continuing violation of program requirements
or permit conditions, and to recover civil penalties in court. Citizens also have the opportunity to review
and comment on any proposed consent decree to resolve a state or federal civil judicial enforcement
action.

CWA section 505 allows any citizen to begin a civil judicial enforcement action on his or her own behalf.
In certain circumstances, citizens may not begin suit if EPA or the state is diligently prosecuting a civil or
criminal judicial action or an administrative action to obtain a penalty under CWA section 309(g) or a
comparable provision of state law. Citizens must also give EPA, the state, and the alleged violator

60 days’ notice of the alleged violation before beginning a citizen suit.

" Herman, S.A. 1995. Revision of NPDES Significant Noncompliance (SNC) Criteria to Address Violations of Non-Monthly
Average Limits. U.S. Environmental Protection Agency, Office of Enforcement and Compliance Assurance. Memorandum,
September 21, 1995. <www.epa.gov/compliance/resources/policies/civil/cwa/revisedsncmemo.pdf>.

2 U.S. Environmental Protection Agency. 1989. The Enforcement Management System: Nation nt Discharge
Elimination System (Clean Water Act). EC-G-1998-11b. U.S. Environmental Protectlon @ 0{ Water, Washington,

DC. <www.epa.gov/compliance/resources/policies/civil/cwa/emscwa-jensen- r\pt.pdf> ,3
e WA o qre’
e
&\N_a 4 of sef
We
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Appendix A. Acronyms, Abbreviations and Glossary

This appendix contains two tables for permit writers to more easily navigate through the acronyms and
the terms that are mentioned throughout this manual. The first table, Acronyms and Abbreviations,
provides the full text of the acronyms and abbreviations used throughout and indicates whether they are
defined in the Glossary (the second table), which provides definitions of terms used in the Clean Water
Act and NPDES permit program. It provides a reference to the source of the definitions, where available.

A.1 Acronyms and Abbreviations
Exhibit A-1 presents the abbreviations used in the NPDES Permit Writers’ Manual.

Exhibit A-1 Acronyms and abbreviations

Acronym or

abbreviation Full phrase Glossary
1Q10 1-day, 10-year Low Flow

7Q10 7-day, 10-year Low Flow N

4AAP 4-Aminoantipyrine (used for detecting phenolic compounds co{qmqeﬁ&lh

ACHP Advisory Council on Historic Preservation \\"\G- N Y 'ZOL

ACR Acute-to-Chronic Ratio _\N2 % ‘Oe( A\

AFO Animal Feeding Operation, \N a\e\ ) Se@‘a e X
AML Average Monthlxj_qymﬁioﬁ'k \,ed

ASR Altepigiéstate qu&r@h{*" )

AWL Avefqg,g V@éﬂ)‘ Limitation X
BA BioI\)\é}éa'l Assessment

BAT Best Available Technology Economically Achievable

BCT Best Conventional Pollutant Control Technology

BE Biological Evaluation

BMP Best Management Practice

BOD Biochemical Oxygen Demand X
BODs 5-day Biochemical Oxygen Demand

BPJ Best Professional Judgment X
BPT Best Practicable Control Technology Currently Available

CAAP Concentrated Aquatic Animal Production

CAFO Concentrated Animal Feeding Operation

CBOD Carbonaceous Biochemical Oxygen Demand

CBODs 5-day Carbonaceous Biochemical Oxygen Demand

CEQ Council on Environmental Quality

CERCLA Comprehensive Environmental Response, Compensation and Liabilities Act

CFR Code of Federal Regulations X
cfs Cubic Feet per Second

CGP Construction General Permit

CMOM Capacity, Management, Operation and Maintenance
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Acronym or

Exhibit A-1 Acronyms and abbreviations (continued)

abbreviation Full phrase Glossary

COD Chemical Oxygen Demand X

CSO Combined Sewer Overflow X

CSs Combined Sewer System X

Ccv Coefficient of Variation

CWA Clean Water Act X

CwWIS Cooling Water Intake Structure

CZMA Coastal Zone Management Act

DMR Discharge Monitoring Report X

DWO Dry Weather Overflow

EA Environmental Assessment

EAB Environmental Appeals Board

EC Effect Concentration

EFH Essential Fish Habitat

EIS Environmental Impact Statement

ELG Effluent Limitations Guidelines or Effluent Guidelines X

EMS Enforcement Management System

eNOI Electronic Notice of Intent TN

EPA U.S. Environmental Protection Agency v\ EV l’:A

ESA Endangered Species Act  \nGC- N- VA n '20L )

FDF Fundamentally Different Factors a\C\" ) Am‘oe( v X

FR Federal Register o \N@\©' ~__ SeP™"

FWCA Fish and WildjifefCogadihation Actye0

FWPCA Federdi®@fater Pojlytisn/Ecntrol Act

FWS U.S, Fjsh 5Hd Wildlife Service

GC/MS Gas\a\hlromatography/Mass Spectroscopy

gpd Gallons per Day

HEM Hexane Extractable Material

IC Inhibition Concentration

ICIS Integrated Compliance Information System

I/l Infiltration/Inflow

LA Load Allocation

Ibs/day Pounds per Day

LCso Lethal Concentration to 50% of test organisms

LOEC Lowest Observed Effect Concentration

LTA Long-Term Average

LTCP Long-Term Control Plan

MDL Method Detection Limit

MDL Maximum Daily Effluent Limitation

MEP Maximum Extent Practicable

Mg/l Micrograms per Liter

mg/L Milligrams per Liter

mgd Million Gallons per Day

ML Minimum Level X
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Acronym or

Exhibit A-1 Acronyms and abbreviations (continued)

abbreviation Full phrase Glossary
MOA Memorandum of Agreement
MS4 Municipal Separate Storm Sewer System X
MSA Magnuson-Stevens Act
MSGP Multi-Sector General Permit
N/A Not Applicable
NAICS North American Industrial Classification System X
NEMI National Environmental Methods Index
NEPA National Environmental Policy Act
NHPA National Historic Preservation Act
NMC Nine Minimum CSO Controls
NMFS National Marine Fisheries Service
NMP Nutrient Management Plan
NOAA National Oceanic and Atmospheric Administration
NOEC No Observable Effect Concentration
NOI Notice of Intent
NOV Notice of Violation
NPDES National Pollutant Discharge Elimination System TN X
NRDC Natural Resources Defense Council WS EV l’:A
NSCEP National Service Center for Environmental PublicatippsC, . N-~ AL 20L !
NSPS New Source Performance Standards \N a\o‘\’ ) ‘oeY Vo
NTIS National Technical Infoertm{NS@an —oR Se Q
0&G Oil and Greasg £ 00 = mh\\,GO
OCPSF rgﬁq’@ﬂeh\l‘gﬁwﬁ@&l@‘ and Synthetic Fibers Point Source Category
OECA EPA prf{icQ@Ell\fc;r‘c’ement and Compliance Assurance
ONRW Out&é\ﬁding National Resources Waters
oTIS Online Tracking Information System
ow Office of Water
OWRC Office of Water Resource Center
PCS Permit Compliance System
POTW Publicly Owned Treatment Works X
PSD Prevention of Significant Deterioration
PSES Pretreatment Standards for Existing Sources
PSNS Pretreatment Standards for New Sources
QNCR Quarterly Noncompliance Report
RAPP Refuse Act Permit Program
RCRA Resource Conservation and Recovery Act
RNC Reportable Noncompliance
SIC Standard Industrial Classification
SIU Significant Industrial User
SNC Significant Noncompliance
SOP Standard Operating Procedure
SPCC Spill Prevention Control and Countermeasure
SS Suspended Solids
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Acronym or
abbreviation

Exhibit A-1 Acronyms and abbreviations (continued)

Full phrase

Glossary

SSO Sanitary Sewer Overflow
STORET EPA Storage and Retrieval Database
SWPPP Stormwater Pollution Prevention Plan
TBEL Technology-Based Effluent Limit(s)
TCDF Tetrachlorodibenzofuran
TEC Transportation Equipment Cleaning Point Source Category
THC Total Hydrocarbons
TIE Toxicity Identification Evaluation
TMDL Total Maximum Daily Load
TOC Total Organic Carbon
TRC Technical Review Criteria
TRE Toxicity Reduction Evaluation
TRI Toxic Release Inventory
TSD Technical Support Document [for Water Quality-based Toxics Control]
TSS Total Suspended Solids
TTO Total Toxic Organics
TU Toxic Units BN
TUa Toxic Units — Acute WS evr r: A
TUc Toxic Units — Chronic \nc- V- T a 2047
TWTDS Treatment Works Treating Domestic Sqﬁ@\o“’ ) m‘oeY v
UAA Use Attainability Analysjs o \\ ZAGA . ‘Ar\ SGQ\U‘
uiCc UndergroundJm?c@Q@ontrol \r\\\'eo r
u.s.C. United\@4tes Coder, ik &
WET Whglp)f.ff@ﬁf 'foxmlty
VGP Vessel General Permit
WLA Waste Load Allocation
WPD EPA Water Permits Division
WQA Water Quality Act of 1987
WQBEL Water Quality-Based Effluent Limit(s)
WQs Water Quality Standard(s)
WSRA Wild and Scenic Rivers Act
A.2 Glossary

Exhibit A-2 includes definitions of terms used in the NPDES Permit Writers’ Manual. For terms that have
a definition in the federal regulations, that definition is included with an appropriate citation. The citations

also indicate where this guidance manual has paraphrased or modified the regulatory definitions for

consistency with the format of the glossary. For terms that do not have a regulatory definition, but that are

defined in another published EPA document, the citation to the relevant EPA document is provided.

Note that the definitions provided in the Glossary do not constitute EPA’s official use of terms and

phrases for regulatory purposes, and nothing in this document should be construed to alter or supplant any

A-4
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other federal document. Official terminology is in the laws and related regulations as published in such
sources as the Congressional Record, Federal Register, and elsewhere.

Term

Exhibit A-2 Glossary

Definition

Citation

A requirement of CWA section 401(a) that all federally issued
permits be certified by the state in which the discharge occurs.

1996 U.S. EPA NPDES
Permit Writers’ Manual

401(a) Certification The state certifies that the proposed permit will comply with < (1996 'deM‘)/ b/
state water quality standards and other state requirements. Www'svﬁzbg;;nvd f: PUDSO
The effect of a stimulus severe enough to rapidly induce an
effect; in aquatic toxicity tests, an effect generally observed in

Acute Effect 96 hours or less is typically considered acute. When referring to 1996 PWM

aquatic toxicology or human health, an acute effect is not
always measured in terms of lethality.

Animal Feeding
Operation (AFO)

Lot or facility (other than an aquatic animal production facility)
where the following conditions are met:

e Animals (other than aquatic animals) have been, are, or will
be stabled or confined and fed or maintained for a total of 45
days or more in any 12-month period.

e Crops, vegetation, forage growth, or post-harvest residues
are not sustained in the normal growing season over any
portion of the lot or facility.

§ 122.23(b)(1)

Anti-backsliding

In general, a statutory provision that prohibits the renew:
reissuance, or modification of an eX|st|ng NPI{%%pednﬂ
contains effluent limitations, permit I’W

are less stringent than those\gé int
ckshW@@

For more informati o& fai
manual. ¢ O \,-.\\le

S €

standardd, th at I
% permit.
apter 7 of this

A
702"

CWA section 402(0)

f'\

ﬁe@c\ﬂev q%eﬁﬂg}jopted as part of a state’s water

that ensures protection of existing uses and
S the existing level of water quality where that water

Antidegradation vkquallty exceeds levels necessary to protect fish and wildlife Adapted from
) ) . . . 1996 PWM
propagation and recreation on and in the water. This policy also
includes special protection of water designated as Outstanding
National Resource Waters.

éuthorlzed A state, territorial, tribal, or interstate NPDES program that has

rogram or been approved or authorized by EPA under Part 123 1996 PWM
Authorized State PP y '
The highest allowable average of daily discharges over a
Ayerage Monthly calendar month, calculated as the sum of all daily discharges
Discharge . o . §122.2
A measured during that month divided by the number of daily
Limitation . .
discharges measured during that month.
The highest allowable average of daily discharges over a
Ayerage Weekly calendar week, calculated as the sum of all daily discharges
Discharge . L §122.2
SN measured during a calendar week divided by the number of

Limitation Lo :
daily discharges measured during that week.

Technology standard established by the CWA as the most

Best Available apprqprlate. means avallal?le on a national bg3|s for controlling
the direct discharge of toxic and nonconventional pollutants to

Technology navigable waters. BAT limitations in effluent guidelines, in Adapted from

Economically ) ’ 1996 PWM

Achievable (BAT)

general, represent the best existing performance of treatment
technologies that are economically achievable within an

industrial point source category or subcategory.
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Exhibit A-2 Glossary (continued)
Term Definition Citation
Technology-based standard for the discharge from existing
industrial point sources of conventional pollutants including
BOD, TSS, fecal coliform, pH, oil and grease. The BCT is
. established in light of a two-part cost reasonableness test,
Best Conventional . . !
which compares the cost for an industry to reduce its pollutant
Pollutant Control isch ith th POTW for similar levels of . 1996 PWM
Technology (BCT) discharge with t e costto a PO or similar levels o reduction
of a pollutant loading. The second test examines the cost-
effectiveness of additional industrial treatment beyond BPT.
EPA must find limits which are reasonable under both tests
before establishing them as BCT.
Schedules of activities, prohibitions of practices, maintenance
procedures, and other management practices to prevent or
Best Management reduce the pollution of waters of the United States. BMPs also §122.2
Practice (BMP) include treatment requirements, operating procedures, and ’
practices to control plant site runoff, spillage or leaks, sludge or
waste disposal, or drainage from raw material storage.
Best Practicable The first level of technology standards established by the CWA
to control pollutants discharged to waters of the U.S. BPT
Control Technology | . =~ . . S Adapted from
. limitations in effluent guidelines are generally based on the
Currently Available fthe b o~ " by bl thi 1996 PWM
(BPT) average o the best existing performance by plants within an
industrial category or subcategory.
Best Professional The method used by permit writers to develop technology-based
J NPDES permit conditions on a case-by-case basis usmg all P P\ 1996 PWM
udgment (BPJ) E
reasonably available and relevant data. ~NnA
A test used to evaluate the relative poten oi\ﬁ\ghemlcal a{g , AL
Bioassa mixture of chemicals by comparlr\g\([eﬁﬁg:(l 1996 PWM
y organism with the effec\th@ d pcg@@ on the same
type of orggnlsm . .ad on
Biochemical (‘ amgﬂen& rganic m\zzé:l);log/ge?r;usseeci;l?e/(ght?me (usuall
Oxygen Demand 9 P y 1996 PWM

(BOD)

I‘n a wastewater sample; it is used as a measurement of
e readlly decomposable organic content of a wastewater.

Biosolids See Sewage Sludge. -
The intentional diversion of waste streams from any portion of a .
Bypass treatment facility. This definition applies to both direct and § 122"§”4(8;)(117)(') and
indirect discharges. ’
Carbonaceous The biochemical oxygen demand of carbonaceous sources.
- - This differs from BOD in that BOD measures both nitrogenous
Biochemical
and carbonaceous sources, whereas CBOD excludes -
Oxygen Demand . itrifvi i2) f S
(CBOD) nitrogenous sources (e.g.,.nllt_rl ying t?ac_terla) rom determination
through the addition of a nitrification inhibitor.
Categorical . . . . .
Industrial User An industrial user subject to national categorical pretreatment 1996 PWM
standards.
(ClU)
National pretreatment standards , expressed as Pretreatment
Standards for Existing Sources (PSES) or Pretreatment
Categorical Standards for New Sources (PSNS), specifying quantities or
9 concentrations of pollutants or pollutant properties that may be Adapted from
Pretreatment . . ; : :
discharged to a POTW by existing or new industrial users in § 403.6
Standards e o . . )
specific industrial subcategories established as separate
regulations under the appropriate subpart of 40 CFR chapter I,
subchapter N.
A-6 Appendix A. Acronyms, Abbreviations and Glossary
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Exhibit A-2 Glossary (continued)
Term Definition Citation
A measure of the oxygen-consuming capacity of inorganic and
organic matter present in wastewater. COD is expressed as the
Chemical Oxygen amount of oxygen consumed in mg/L. Results do not Adapted from
Demand (COD) necessarily correlate to the biochemical oxygen demand (BOD) 1996 PWM
because the chemical oxidant can react with substances that
bacteria do not stabilize.
The effect of a stimulus that lingers or continues for a relatively
Chronic Effect long period, often one-teﬂth of the life span or more. The 1996 PWM
measurement of a chronic effect can be reduced growth,
reduced reproduction, and such, in addition to lethality.
The Clean Water Act is a statute passed by the U.S. Congress
to control water pollution. It was formerly referred to as the
Clean Water Act Federal Water Pollution Control Act of 1972 or Federal Water
(CWA) Pollution Control Act Amendments of 1972 (Public Law 92-500), 1996 PWM
33 U.S.C. 1251 et seq., as amended by: Public Law 96-483;
Public Law 97-117; Public Laws 95-217, 97-117, 97-440, and
100-04.
Code of Federal A codification of the final rules published daily in the Federal
. Register. Title 40 of the CFR contains regulations for the 1996 PWM
Regulations (CFR) X .
protection of the environment.
A discharge of untreated wastewater from a combined sewer
system at a point before the headworks of a publicly owned P P\
. treatment works. CSOs generally occur during wet wea
Combined Sewer (rainfall or snowmelt). During periods of wet weather thé& E 2’\ 1996 PWM
Overflow (CSO) "20
systems become overloaded, bypass treatgu ks and\?) L
discharge directly to receiving WW igne
points. |\| a\,
A wastew @ha@(‘.c\nveys sanitary
Combined Sewer erC|aI and industrial wastewaters)
System (CSS) ( st r ough a single pipe to a publicly owned 1996 PWM
y @&ﬂ orks for treatment before discharge to surface
aters
Compliance A schedule of remedial measures included in a permit, including
Schedule (or an enforceable sequence of interim requirements (for example,
. : . : . §122.2
Schedule of actions, operations, or milestone events) leading to compliance
Compliance) with the CWA and regulations.
Sample composed of two or more discrete aliquots (samples).
Composite Sample | The aggregate sample will reflect the average water quality of --
the compositing or sample period.
Pollutants typical of municipal sewage, and for which publicly
Conventional owned treatment works typically are designed to remove; 1996 PWM
Pollutants defined by Federal Regulation (§ 401.16) as BOD, TSS, fecal
coliform bacteria, oil and grease, and pH.
The discharge of a pollutant measured during a calendar day or
any 24-hour period that reasonably represents the calendar day
for purposes of sampling. For pollutants with limitations
Daily Discharge expressed in units of mass, the daily discharge is calculated as §122.2

the total mass of the pollutant discharged over the day. For
pollutants with limitations expressed in other units of
measurement, the daily discharge is calculated as the average
measurement of the pollutant over the day.
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Term Definition Citation
Adapted from

Designated Uses

Those uses specified in water quality standards for each
waterbody or segment whether they are being attained

(§ 131.3). Examples of designated uses include cold and warm
water fisheries, public water supply, and irrigation.

EPA. Terms of
Environment: Glossary,
Abbreviations,
Acronyms.
<www.epa.gov/OCEPAterms/
dterms.html>

Development
Document

A report prepared during development of an effluent guideline
by EPA that provides the data and methodology used to
develop effluent guidelines and categorical pretreatment
standards for an industrial category.

Adapted from
1996 PWM

Director

The Regional Administrator or the State Director, as the context
requires, or an authorized representative. When there is no
approved state program, and there is an EPA-administered
program, Director means the Regional Administrator. When
there is an approved state program, Director normally means
the State Director. In some circumstances, however, EPA
retains the authority to take certain actions even when there is
an approved state program. (For example, when EPA has
issued an NPDES permit before the approval of a state
program, EPA may retain jurisdiction over that permit after
program approval, see § 123.1.) In such cases, Director means
the Regional Administrator and not the State Director.

§ 122.2

Discharge
Monitoring Report
(DMR)

The EPA uniform national form, including any subse e@S C
additions, revisions, or modifications for the r% of se&
e us ’

monitoring results by permittees. Wéi
@@59 MRs to
atlonal forms may

approved states as weII
agency name, address, logo,

any approved ues
stl’tut%rl
smﬂ@gﬂgf@tﬁ on, as appropriate, in place of EPA's.

202

§ 122.2

Draft Permit

f\

be mod&
A d t p‘f’epared under § 124.6 indicating the Director’s

v&@nt ive decision to issue, deny, modify, revoke and reissue,

terminate, or reissue a permit. A notice of intent to terminate a
permit, and a notice of intent to deny a permit, as discussed in §
124.5, are types of draft permits. A denial of a request for
modification, revocation and reissuance, or termination, as
discussed in § 124.5, is not a draft permit. A proposed permit is
not a draft permit.

§ 122.2

Effluent Limitation

Any restriction imposed by the Director on quantities, discharge
rates, and concentrations of pollutants which are discharged
from point sources into waters of the United States, the waters
of the contiguous zone, or the ocean.

§ 122.2

Effluent Limitations
Guidelines (Effluent
Guidelines or ELG)

A regulation published by the Administrator under CWA section
304(b) to adopt or revise effluent limitations.

§ 122.2

Existing Uses

Those uses actually attained in the waterbody on or after
November 28, 1975, whether they are included in the water
quality standards.

§131.3

A-8
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Definition

Citation

Fact Sheet

A document that must be prepared for all draft individual permits
for NPDES maijor dischargers, NPDES general permits, NPDES
permits that contain variances, NPDES permits that contain
sewage sludge land application plans and several other classes
of dischargers. The document summarizes the principal facts
and the significant factual, legal, methodological and policy
questions considered in preparing the draft permit and explains
how the public may comment (§§ 124.8 and 124.56). Where a
fact sheet is not required, a statement of basis must be
prepared (§ 124.7).

1996 PWM

Fundamentally
Different Factors
(FDF)

Those components of a petitioner’s facility that are determined
to be so unlike those components considered by EPA during the
effluent guidelines and pretreatment standards rulemaking that
the facility is worthy of a variance from the effluent guidelines or
categorical pretreatment standards that would otherwise apply.

Adapted from
1996 PWM

General Permit

An NPDES permit issued under § 122.28 that authorizes a
category of discharges under the CWA within a geographical
area. A general permit is not specifically tailored for an
individual discharger.

1996 PWM

Grab Sample

A sample taken from a wastestream on a one-time basis without
consideration of the flow rate of the wastestream and without
consideration of time.

a

Adapted from
1996 PWM

Hazardous
Substance

Any substance—as designated under Part 116 pursuant
CWA section 311—that presents an |mm|nent and suyps
danger to the public health or welfare, in h shellfv%?) ?
wildlife, shorelines, and beaches \LN® har%e‘ﬁ‘q)&

waters of the United St@\e}g\e

021

Adapted from
§ 122.2 and
CWA section
311(b)(2)(A)

Indirect Discharger

-Q‘Mﬁd\

A nondomgsmoﬁg%e\\weﬁcgb ,DO/Iutants to a publicly

40 CFR 122.2

Instantaneous
Maximum Limit

@XJ éﬂowable concentration or other measure of a
@U t determined from the analysis of any discrete or
composﬂe sample collected, independent of the flow rate and
the duration of the sampling event.

1996 PWM

Instantaneous
Minimum Limit

The minimum allowable concentration or other measure of a
pollutant determined from the analysis of any discrete or
composite sample collected, independent of the flow rate and
the duration of the sampling event.

Load Allocation

The portion of a receiving water's loading capacity that is
attributed either to one of its existing or future nonpoint sources
of pollution or to natural background sources. Load allocations
are best estimates of the loading, which may range from
reasonably accurate estimates to gross allotments, depending
on the availability of data and appropriate techniques for
predicting the loading. Wherever possible, natural and nonpoint
source loads should be distinguished.

§ 130.2

Local Limits

Where specific prohibitions or limits on pollutants or pollutant
parameters are developed by a POTW in accordance with §
403.4(c), such limits must be deemed Pretreatment Standards
for the purposes of CWA section 307(d).

Adapted from
§ 403.4(d)

Appendix A. Acronyms, Abbreviations and Glossary
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Definition

Citation

Major Facility

Any NPDES facility or activity classified as such by the Regional

Administrator, or in the case of approved state programs, the
Regional Administrator in conjunction with the State Director (§
122.2). Major municipal dischargers include all facilities with
design flows of greater than one million gallons per day and
facilities with EPA/state approved industrial pretreatment
programs. Major industrial facilities are determined based on
specific ratings criteria developed by EPA or are classified as
such by EPA in conjunction with the state.

1996 PWM

Method Detection
Limit (MDL)

The minimum concentration of a substance that can be
measured and reported with 99% confidence that the analyte
concentration is greater than zero and is determined from
analysis of a sample in a given matrix containing the analyte.

§ 136 - Appendix B

Maximum Daily
Effluent Limitation
(MDL)

The highest allowable daily discharge of a pollutant. (Chapter 6)

Million Gallons per
Day (or mgd)

A unit of flow commonly used for wastewater discharges. One
million gallon per day is equivalent to 1.547 cubic feet per
second.

1996 PWM

Minimum Level
(ML)

The level at which the entire analytical system must give a
recognizable signal and acceptable calibration point. It is
equivalent to the concentration of the lowest calibration
standard, assuming that all method-specified sample w

volumes, and cleanup procedures have been emjgloxpd\gr§

Qf)’\

P\§ 136 - Appendix A

Mixing Zone

f'\

ﬂ]&bbes [ 6@&&%

a ambient
act zone where
ded as Iong as acutely toxic

An area where an effluent dISCh
and is extended to co \M
IS an

x:terbody A m|>g1
at&t? g\%%@e i%’w\d

ary

Technical Support
Document for Water
Quality-based Toxics
Control
<www.epa.gov/npdes/pubs/o
wm0264.pdf>

Municipal Separate
Storm Sewer
System (MS4)

-
<

@Qoﬁﬂ&éyance or system of conveyances (including roads with
drainage systems, municipal streets, catch basins, curbs,
gutters, ditches, man-made channels, or storm drains):

a. Owned or operated by a state, city, town, borough,
county, parish, district, association, or other public
body (created by or pursuant to state law) having
jurisdiction over disposal of sewage, industrial wastes,
stormwater, or other wastes, including special districts
under state law such as a sewer district, flood control
district or drainage district, or similar entity, or an
Indian tribe or an authorized Indian tribal organization,
or a designated and approved management agency
under CWA section 208 that discharges to waters of
the United States.

b. Designed or used for collecting or conveying
stormwater.

c. [That] is not a combined sewer.

d. [That] is not part of a Publicly Owned Treatment Works
(POTW) as defined at § 122.2.

§ 122.26(b)(8)

Municipal Sludge

See Sewage Sludge.

A-10
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Term Definition Citation
The national program for issuing, modifying, revoking and
. reissuing, terminating, monitoring and enforcing permits, and
National Pollutant . . ; .
. imposing and enforcing pretreatment requirements, under CWA
Discharge X . Adapted from
R sections 307, 318, 402, and 405. The term includes approved
Elimination System . ) §122.2
(NPDES) program. NPDES permits regulate discharges of pollutants from
point sources to waters of the United States. Such discharges
are illegal unless authorized by an NPDES permit.
National Any regulation promulgated by EPA in accordance with CWA
Pretreatment sections 307(b) and 307(c) that applies to a specific category of Adapted from
Standard or industrial users and provides limitations on the introduction of § 203 3()
Pretreatment pollutants into publicly owned treatment works. The term '
Standard includes the prohibited discharge standards under § 403.5.

New Discharger

f'\

Any building, structure, facility, or installation:
a. From which there is or may be a discharge of
pollutants.
b. That did not begin the discharge of pollutants at that
site before August 13, 1979.
c. Thatis not a new source.
d. That has never received a finally effective NPDES
permit for discharges at that site.
This definition includes an indirect discharger that begins
discharging into waters of the United States after August 13,
1979. It also includes any existing mobile point source (other
than an offshore or coastal oil and gas exploratory drlIIlngyg
a coastal oil and gas developmental drilling ri @
I or

seafood processing rig, seafood proce %?Qg,
aggregate plant, that begmsﬁ@h&é@ﬁ ata h |t
does not have a pe offs anstal mobile oil

and gas e r|II|n aI mobile oil and gas
Sg oﬂ?n ntal%ég commences the discharge of
ust 13 1979 at a site under EPA's

g Jurlsdlctlon for which it is not covered by an individual
general permit and which is in an area determined by the
Reglonal Administrator in the issuance of a final permit to be an
area or biological concern. In determining whether an area is an
area of biological concern, the Regional Administrator must
consider the factors specified in §§ 125.122(a)(1) -
125.122(a)(10).

An offshore or coastal mobile exploratory drilling rig or coastal
mobile developmental drilling rig will be considered a new
discharger only for the duration of its discharge in an area of
biological concern.

P
.02“

Adapted from
§122.2

Appendix A. Acronyms, Abbreviations and Glossary
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Term Definition Citation
Any building, structure, facility, or installation from which there is
or could be a discharge of pollutants, the construction of which
commenced:
a. After promulgation of standards of performance under
CWA section 306, which are applicable to such source;
or
b. After proposal of standards of performance in
accordance with CWA section 306, which are
applicable to such source but only if the standards are
promulgated in accordance with CWA section 306
within 120 days of their proposal.
Additional Criteria:
Except as otherwise provided in an applicable new source Adapted from
New Source performance standard, a source is a new source if it meets § 122.2 and

the definition in § 122.2; and
i. Itis constructed at a site at which no other source
is located; or
ii. It totally replaces the process or production
equipment that causes the discharge of pollutants
at an existing source; or
Its processes are substantially independent of an
existing source at the same site. In determining
whether these processes are substantially
independent, the Director shall conside s@
factors as the extent to WhICh t @w a‘mht;&eb?-h
and

integrated with the
ty i g@k@rﬂh e same
xisting source.

to which
onefel WU actna

E‘F

§ 122.29(b)(1)

IN
902\

New Source

Tec gVQéﬁH’ar adifities that qualify as new sources
.29. Standards consider that the new

Performance ( sou as an opportunity to design operations to more 1996 PWM
Standards (NSPS) :}0 pp Y gnop
v&@fe ively control pollutant discharges.
All pollutants that are not included in the list of conventional or
Nonconventional toxic pollutants in Part 401. Includes pollutants such as 1996 PWM

Pollutants

chemical oxygen demand (COD), total organic carbon (TOC),
nitrogen, and phosphorus.

Nonpoint Source

Diffuse pollution sources (i.e., without a single point of origin or
not introduced into a receiving stream from a specific outlet).
The pollutants are generally carried off the land by stormwater.
Atmospheric deposition and hydromodification are also sources
of nonpoint source pollution.

North American
Industrial
Classification
System (NAICS)

The North American Industry Classification System (NAICS) is
the standard used by federal statistical agencies in classifying
business establishments for the purpose of collecting,
analyzing, and publishing statistical data related to the U.S.
business economy.

Retrieved from
<www.census.gov/epcd/www/
naics.html>

Chemical elements and compounds found in the environment
that plants and animals need to grow and survive. Nutrients

Nutrients include compounds of nitrogen (nitrate, nitrite, ammonia, --
organic nitrogen) and phosphorus (orthophosphate and others),
both natural and man-made.
The agency authorized to issue and enforce specific

Permittin requirements of the NPDES permit program. The permitting

Authorit g authority may be EPA, or a state, territorial, or tribal agency that --

y has been authorized under CWA section 402(b) to administer
the NPDES program within its jurisdiction.
A-12 Appendix A. Acronyms, Abbreviations and Glossary
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Definition

Citation

pH

A measure of the hydrogen ion concentration of water or
wastewater; expressed as the negative log of the hydrogen ion
concentration in mg/L. A pH of 7 is neutral. A pH less than 7 is
acidic, and a pH greater than 7 is basic.

1996 PWM

Point Source

Any discernible, confined, and discrete conveyance, including
any pipe, ditch, channel, tunnel, conduit, well, discrete fixture,
container, rolling stock, concentrated animal feeding operation,
landfill leachate collection system, vessel or other floating craft
from which pollutants are or may be discharged. The term does
not include return flows from irrigated agriculture or agricultural
stormwater runoff.

Adapted from
§122.2

Pollutant

Dredged spoil, solid waste, incinerator residue, filter backwash,
sewage, garbage, sewage sludge, munitions, chemical wastes,
biological materials, radioactive materials (except those
regulated under the Atomic Energy Act of 1954, as amended
[42 U.S.C. 2011 et seq.)], heat, wrecked or discarded
equipment, rock, sand, cellar dirt and industrial, municipal, and
agricultural waste discharged into water. It does not mean

a. Sewage from vessels.

b. Water, gas, or other material that is injected into a well
to facilitate production of oil or gas, or water derived in
association with oil and gas production and disposed of
in a well, if the well used either to facilitate production

or for disposal purposes is approved by authorgs@';,t%V

state in which the well is Iocated an
determines that the |nJect|on

e\dta
in the degradation surfa

will kré@?ﬂts
N WEB

IN
902\

§ 122.2

Pollutant,
Conservative

f'\

resourcqs Q.
PoIIuta @Q&wot re lg\l@@a}fe in the environment and
dilution after entering receiving

\Nategﬂg'b/%g als, total suspended solids).

Adapted from
1996 PWM

Pollutant, Non-
Conservative

VXQ)IIlffants that are mitigated by natural biodegradation or other

environmental decay or removal processes in the receiving
water after mixing and dilution have occurred (e.g., biochemical
oxygen demand, pH, volatile organic compounds).

Adapted from
1996 PWM

Pretreatment

The reduction of the amount of pollutants, the elimination of
pollutants, or the alteration of the nature of pollutant properties
in wastewater prior to or in lieu of discharging or otherwise
introducing such pollutants into a POTW.

§ 403.3(s)

Primary Industry
Category

Any industry category listed in the NRDC settlement agreement
(Natural Resources Defense Council et al. v. Train, 8 E.R.C.
2120 [D.D.C. 1976], modified 12 E.R.C. 1833 [D.D.C. 1979));
also listed in Appendix A of Part 122.

§ 122.2

Primary Treatment

The practice of removing some portion of the suspended solids
and organic matter in wastewater through sedimentation.
Common usage of this term also includes preliminary treatment
to remove wastewater constituents that may cause maintenance
or operational problems in the system (i.e., grit removal,
screening for rags and debris, oil and grease removal, etc.).

1996 PWM

Priority Pollutants

Those pollutants considered to be of principal importance for
control under the CWA based on the NRDC Consent Decree
(NRDC et al. v. Train, 8 E.R.C. 2120 [D.D.C. 1976], modified
12 E.R.C. 1833 [D.D.C. 1979]); a list of the pollutants is
provided as Appendix A to 40 CFR Part 423.

1996 PWM
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Term Definition Citation
Any water [that], during manufacturing or processing, comes
Process into direct contact with, or results from the production or use of §122.2
Wastewater any raw material, intermediate product, finished product, ’
by-product, or waste product.
Production-Based A discharge standard expressed in terms of pollutant mass
allowed per unit of product manufactured or some other 1996 PWM
Standard -
measure of production.
A state NPDES permit prepared after the close of the public
comment period (and when applicable, any public hearing and
Proposed Permit administrative appeals) [that] is sent to EPA for review before §122.2
final issuance by the state. A proposed permit is not a draft
permit.
A treatment works as defined by CWA section 212, which is
owned by a state or municipality [as defined by CWA section
502(4)]. This definition includes any devices and systems used
. in the storage, treatment, recycling, and reclamation of
Publicly Owned municipal sewage or industrial wastes of a liquid nature. It also
Treatment Works | " P 9e e e § 403.3(q)
(POTW) includes sewers, pipes, and other conveyances only if they

convey wastewater to a POTW. The term also means the
municipality as defined in CWA section 502(4), which has
jurisdiction over the indirect discharges to and the discharges
from such a treatment works.

a

Sanitary Sewer

A pipe or conduit (sewer) intended to carry wastewater (({[)\St%
borne wastes from homes, businesses, and mdustrle\?t
POTW.

A%, 2

A
0:2'\ 1996 PWM

Sanitary Sewer
Overflows (SSO)

Untreated or partially treateq‘WVeﬁloW%émtary

sewer collection s\ys@

1996 PWM

Secondary Industry
Category

Q
A é, n&épst%:gﬁa%&o%\rWignot a primary industry category.

§ 122.2

Secondary
Treatment

f\

Tecl:'g@eay-\b‘és\éd requirements for direct discharging POTWs.
\Qa ard is based on the expected performance of a
combination of physical and biological processes typical for the
treatment of pollutants in municipal sewage. Standards are
expressed as a minimum level of effluent quality in terms of:
BODs, total suspended solids (TSS), and pH (except as
provided by treatment equivalent to secondary treatment and
other special considerations).

Adapted from
1996 PWM

Section 304(a)
Criteria

Developed by EPA under authority of CWA section 304(a)
based on the latest scientific information on the relationship that
the effect of a constituent concentration has on particular
aquatic species and/or human health. This information is issued
periodically to the states as guidance for use in developing
criteria.

§ 131.3(c)

Self-Monitoring

Sampling and analyses performed by a facility to determine
compliance with effluent limitations or other regulatory
requirements.

1996 PWM
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Definition

Citation

Sewage Sludge

Any solid, semi-solid, or liquid residue removed during the
treatment of municipal waste water or domestic sewage.
Sewage sludge includes solids removed during primary,
secondary, or advanced wastewater treatment, scum, septage,
portable toilet pumpings, type Il marine sanitation device
pumpings (33 CFR Part 159), and sewage sludge products.
Sewage sludge does not include ash generated during the firing
of sewage sludge in a sewage sludge incinerator or grit and
screenings generated during preliminary treatment of domestic
sewage in a treatment works.

Adapted from § 122.2
and Part 503

Significant
Industrial User
(SIU)

An indirect discharger that is the focus of control efforts under
the National Pretreatment Program.

SlUs include [with exceptions provided under § 403.3(v)]:

i.  All Industrial Users subject to Categorical Pretreatment
Standards under § 403.6 and Chapter 1, Subchapter
N.

ii.  Any other Industrial User that: discharges an average
of 25,000 gallons per day or more of process
wastewater to the POTW (excluding sanitary,
noncontact cooling and boiler blowdown wastewater);
contributes a process wastestream that makes up 5
percent or more of the average dry weather hydraulic
or organic capacity of the POTW; or is de&gna\ﬁsﬁ
such by the Control Authority on the basis
Industrial User has a reasonabl I'for adv

or req

affecting the POTW's o for wﬁa
accordance
aon o0

feely/t

Adapted from
§ 403.3(v)

ETN
o2t

Spill Prevention
Control and
Countermeasure
Plan (SPCC)

Pretreatment
with § 48376
§ \iﬁ?\egare%tg1 Gm\fo minimize the likelihood of a spill
x-i trol and cleanup activities if a spill occurs.

are required for certain facilities under the Oil

anuoﬂutlon Prevention Regulations at 40 CFR Part 112.

f'\

Adapted from
1996 PWM

Standard Industrial
Classification (SIC)
Code

A code number system used to identify various types of
industries. A particular industry may have more than one SIC
code if it conducts several types of commercial or manufacturing
activities onsite. An online version of the 1987 SIC Manual
<www.osha.gov/pls/imis/sic_manual.htm!> is available courtesy of the
Occupational Safety & Health Administration (OSHA).

Adapted from
1996 PWM

Statement of Basis

A document prepared for every draft NPDES permit for which a
fact sheet is not required. A statement of basis briefly describes
how permit conditions were derived and the reasons the
conditions are necessary for the permit.

1996 PWM

STORET

EPA’s computerized STOrage and RETrieval water quality data
base that includes physical, chemical, and biological data
measured in waterbodies throughout the United States.

1996 PWM

Storm Water (or
Stormwater)

Stormwater runoff, snow melt runoff, and surface runoff and
drainage.

§ 122.26(b)(13)

Technology-Based
Effluent Limitation
(TBEL)

An effluent limit for a pollutant that is based on the capability of
a treatment method to reduce the pollutant to a certain
concentration or mass loading level. TBELs for POTWs are
derived from the secondary treatment regulations in Part 133 or
state treatment standards. TBELs for non-POTWs are derived
from effluent guidelines, state treatment standards, or by the
permit writer on a case-by-case basis using best professional
judgment.

Adapted from
1996 PWM
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Term Definition Citation
Permit limits that apply to the discharge only when a certain
Tiered Permit threshold (e.g., production level), specific circumstance (e.g., Adapted from
Limits batch discharge), or time frame (e.g., after 6 months, during the 1996 PWM

months of May through October) triggers their use.

Total Maximum
Daily Load (TMDL)

The sum of the individual wasteload allocations (WLAs) for point
sources and load allocations (LAs) for nonpoint sources and
natural background. If a receiving water has only one point
source discharger, the TMDL is the sum of that point source
WLA plus the LAs for any nonpoint sources of pollution and
natural background sources, tributaries, or adjacent segments.
TMDLs can be expressed in terms of either mass per time,
toxicity, or other appropriate measure. If best management
practices (BMPs) or other nonpoint source pollution controls
make more stringent load allocations practicable, then
wasteload allocations can be made less stringent. Thus, the
TMDL process provides for nonpoint source control tradeoffs.

40 CFR § 130.2(i)

Total Suspended

A measure of the filterable solids present in a sample, as

Solids (TSS) determined by the method specified in Part 136. 1996 PWM
Any pollutant listed as toxic under CWA section 307(a)(1) or, in
Toxic Pollutant the case of sludge use or disposal practices, any pollutant §122.2
identified in regulations implementing CWA section 405(d).
A site-specific study conducted in a step-wise process designed
Toxicity Reduction | to identify the causative agent(s) of effluent toxicity, |solﬁ$$ )P\ 1996 PWM
Evaluation (TRE) sources of toxicity, evaluate the effectiveness of toxicijt 0!2’\
options, and then confirm the reduction |r\gfﬂb¢ XICIt¥ ,\3 2
A procedure to determlne th W%}"a che Sn
Toxicity Test effluent using livi g easures the 1996 PWM

A toxigitfes
degree of(?{q@ pOQﬂN@d}éﬁlsms of a specific
Qbfm'qﬂ lueptarG

Trading (or Water
Quality Trading)

J)An |

W

broach to achieve water quality goals more
effici Iy. Tradlng is based on the fact that sources in a
watershed can face very different costs to control the same
pollutant. Trading programs allow facilities facing higher
pollution control costs to meet their regulatory obligations by
purchasing environmentally equivalent (or superior) pollution
reductions from another source at lower cost, thus achieving the
same water quality improvement at lower overall cost.

Water Quality Trading
Fact Sheet:
<www.epa.gov/owow/watersh
ed/trading/handbook/factsheet.
html>

Treatability Manual

Five-set library of EPA guidance manuals that contain
information related to the treatability of many pollutants. The
manual may be used in developing effluent limitations for
facilities and pollutants, which, at the time of permit issuance,
are not subject to industry-specific effluent guidelines. The five
volumes that comprise this series consist of Vol. | — Treatability
Data (EPA-600/8-80-042a); Vol. Il — Industrial Descriptions
(EPA-600/8-80-042b); Vol. lll — Technologies (EPA-600/8-80-
042c); Vol. IV — Cost Estimating (EPA-600/8-80-042d); and
Vol. V — Summary (EPA-600/8-80-042¢).

1996 PWM

Treatment Works
Treating Domestic
Sewage (TWTDS)

A POTW or any other sewage sludge or waste water treatment
devices or systems, regardless of ownership (including federal
facilities), used in the storage, treatment, recycling, and
reclamation of municipal or domestic sewage, including land
dedicated for the disposal of sewage sludge. This definition
does not include septic tanks or similar devices. For purposes of
this definition, domestic sewage includes waste and waste
water from humans or household operations that are discharged

to or otherwise enter a treatment works.

Adapted from
§122.2
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Term

Exhibit A-2 Glossary (continued)

Definition

Citation

Upset

An exceptional incident in which there is unintentional and
temporary noncompliance with technology-based permit effluent
limitations because of factors beyond the reasonable control of
the permittee. An upset does not include noncompliance to the
extent caused by operational error, improperly designed
treatment facilities, inadequate treatment facilities, lack of
preventive maintenance, or careless or improper operation.

§ 122.41(n)

Use Attainability
Analysis

A structured scientific assessment of the factors affecting the
attainment of the use that [can] include physical, chemical,
biological, and economic factors as described in § 131.10(g).

§131.3

Variance

Any mechanism or provision under CWA sections 301 or 316 or
under 40 CFR Part 125, or in the applicable effluent limitations
guidelines, which allows modification to or waiver of the
generally applicable effluent limitation requirements or time
deadlines of the CWA. This includes provisions, [that] allow the
establishment of alternative limitations based on fundamentally
different factors or on CWA sections 301(c), 301(g), 301(h),
301(i), or 316(a).

§ 122.2

Wasteload
Allocation (WLA)

The portion of a receiving water’s loading capacity that is
allocated to one of its existing or future point sources of
pollution.

Adapted from
§ 130.2(h)

Water Quality
Criteria

Elements of state water quality standards, expressed as
constituent concentrations, levels, or narrative statemen
representing a quality of water that supports a partlcd{
When criteria are met, water quallty will eﬁne T

2
0 ect tb\%z) ?

N
02'\ § 131.3(b)

designated use. m ag},?
Any segment wh%ugnﬁ\dla that \ﬁg@ does not meet

. appllcable /or is not expected to
rilri::ii;?gzmr)r,\ent , ap’bh? v&? h standards even after the §131.3
g (0 OL ﬂftjr@ nology-based effluent limitations required
Y @@\ ctions 301(b) and 306.
\Provisions of state or federal law that consist of a designated
Water Quality use or l]Jcses for the waters of the United States and wate_r quality Adapted from
Standards (WQS) criteria for such waters based on such uses. Water quality §131.3
standards are to protect the public health or welfare, enhance ’
the quality of water, and serve the purposes of the CWA.
An effluent limitation determined by selecting the most stringent
Water Quality- of the effluent limits calculated using all applicable water quality Adapted from
Based Effluent criteria (e.g., aquatic life, human health, wildlife, translation of 1986 PWM

Limitation (WQBEL)

narrative criteria) for a specific point source to a specific
receiving water.

Appendix A. Acronyms,
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Term

Exhibit A-2 Glossary (continued)

Definition

Citation

Waters of the
United States

Means

[see additional notes,in §J

All waters [that] are currently used, were used in the

past, or [could] be susceptible to use in interstate or

foreign commerce, including all waters [that] are

subject to the ebb and flow of the tide.

All interstate waters, including interstate wetlands.

All other waters such as intrastate lakes, rivers,

streams (including intermittent streams), mudflats,

sandflats, wetlands, sloughs, prairie potholes, wet

meadows, playa lakes, or natural ponds the use,

degradation, or destruction of which would affect or

could affect interstate or foreign commerce including

any such waters

1. [That] are or could be used by interstate or foreign
travelers for recreational or other purposes.

2. From which fish or shellfish are or could be taken
and sold in interstate or foreign commerce or

3. [That] are used or could be used for industrial
purposes by industries in interstate commerce.

All impoundments of waters otherwise defined as

waters of the United States under this definition.

Tributaries of waters identified in paragraphs (a)

through (d) of this definition.

The territorial sea and

Wetlands adjacent to waters (other than w

are themselves wetlands) |dent|f4ﬂd I“-Q@'abfaph

through (f) of this deflnltggya\_(’, \em\oe(
ceD

39, 2

cPh
02\

§ 122.2

Whole Effluent
Toxicity (WET)

A-18

The aggregate icdeffect o of ff@ﬁ\nt?]easured directly by a
tox%t (qs%a 6@ @G
c\e

N

A5 acct™

§ 122.2
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Appendix B. Index to the CWA and NPDES Regulations

This appendix provides two tables to help permit writers navigate Clean Water Act (CWA) legislation

and National Pollutant Discharge Elimination System (NPDES) regulations. The first table provides key
sections of the CWA and the second table provides an index to NPDES regulations.

B.1 Index to Sections of the CWA

Title 33 of the United States Code (U.S.C.) includes the statutes and amendments to the CWA. Exhibit

B-1 matches key sections of the CWA to the appropriate reference in the U.S.C. This latest version, dated
December 20, 2004, was provided by the New England Interstate Water Pollution Control Commission.

Exhibit B-1 Index to sections of the CWA

33 U.S.C. section Section title CWA section
Subchapter | Research and Related Programs
1251 Congressional declaration of goals and policy 101
1252 Comprehensive programs for water pollution control 102
1253 Interstate cooperation and uniform laws . C A 103
1254 Research, investigations, training and information Uo "; AanA 104
1255 Grants for research and development _, \NG- "° 42 ZY7 105
1256 Grants for pollution control prg QaNN awrr m‘Oe‘ ' 106
1257 Mine water pollutign Qe?dﬂr@t\éhons a SG\)\V 107
1258 Pollution cqﬁt@Oﬁ)the Greatligkes -~ 108
1259 ’(’(@(ﬁng}‘d rants gnfl coritrcts 109
1260 Applbge(f;er{s for training grants and contracts; allocations 110
1261 \\Qhorrshlps 111
1262 Definitions and authorization 112
1263 Alaska village demonstration project 113
1265 In-place toxic pollutants 115
1266 Hudson River reclamation demonstration project 116
1267 Chesapeake Bay 117
1268 Great Lakes 118
1269 Long Island Sound 119
1270 Lake Champlain management conference 120
1273 Lake Pontchartrain Basin 121
1274 Wet weather watershed pilot projects 121
Subchapter Il Grants for Construction of Treatment Works
1281 Congressional declaration of purpose 201
1282 Federal share 202
1283 Plans, specifications, estimates, and payments 203
1284 Limitations and conditions 204
1285 Allotment of grant funds 205
1286 Reimbursement and advanced construction 206
1287 Authorization of appropriations 207
1288 Area wide waste treatment management 208
1289 Basin planning 209
Appendix B. Index to the CWA and NPDES Regulations B-1
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Exhibit B-1 Index to sections of the CWA (continued)

33 U.S.C. section Section title CWA section
1290 Annual survey 210
1291 Sewage collection system 211
1292 Definitions 212
1293 Loan guarantees 213
1294 Wastewater recycling and reuse information and education 214
1295 Requirements for American materials 215
1296 Determination of priority 216
1297 Guidelines for cost-effective analysis 217
1298 Cost effectiveness 218
1299 State certification of projects 219
1300 Pilot program for alternative water source projects 220
1301 Sewer overflow control grants 221

Subchapter Il Standards and Enforcement
1311 Effluent Limitations 301
1312 Water quality-related effluent limitations 302
1313 Water quality standards and implementation plans 303
1314 Information and guidelines 304
1315 Water quality inventory 305
1316 National standards of performance 306
1317 Toxic and pretreatment effluent standards R 307
1318 Records and reports, inspections o PR 308
1319 Enforcement A~ N-VY A0 309
1320 International pollution abatement _, -\, W' A, 7 310
1321 Oil and hazardous substgmg_\e‘&@piN O‘: An‘em\)“‘ 31
1322 Marine sanitation gefices' <~ | An 2%V 312
1323 Federal factitpoilution. sanite 313
1324 Q& lakes 4 DN &' 314
1325 Natidpabstldy commission 315
1326 hermal discharges 316
1328 Aquaculture 318
1329 Nonpoint source management program 319
1330 National estuary study 320
Subchapter IV Permits and Licenses
1341 Certification 401
1342 National pollutant discharge elimination system 402
1343 Ocean discharge criteria 403
1344 Permits for dredge and fill materials 404
1345 Disposal or use of sewage sludge 405
1346 Coastal recreation water quality monitoring and notification 406
Subchapter V General Provisions
1361 Administration 501
1362 Definitions 502
1363 Water pollution control advisory board 503
1364 Emergency powers 504
1365 Citizen suits 505
1366 Appearance 506
1367 Employee protection 507
1368 Federal procurement 508
1369 Administrative procedure and judicial review 509
1370 State authority 510

B-2
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Exhibit B-1 Index to sections of th

e CWA (continued)

33 U.S.C. section Section title CWA section
1371 Authority under other laws and regulations 511
1251 Note Separability 512
1372 Labor standards 513
1373 Public health agency coordination 514
1374 Effluent standards and water quality information advisory committee 515
1375 Reports to Congress 516
1376 Authorization of appropriations 517
1377 Indian tribes 518
1251 Note Short Title 519
Subchapter VI State Water Pollution Control Revolving Funds

1381 Grants to States for establishment of revolving funds 601
1382 Capitalization grant agreements 602
1383 Water pollution control revolving loan funds 603
1384 Allotment of funds 604
1385 Corrective actions 605
1386 Audits, reports, fiscal controls, intended use plan 606
1387 Authorization of appropriations 607

B.2 Index to NPDES Regulations SEPP‘

The index to NPDES regulations table presented in Ex 11){63\ Q\Qa(‘ig ‘Red\gy S%pwa Kawabata of EPA

Region 10 on February 1, 1986, and is rnalqﬁl,ggéb %%@’Q@ Region 1.

od & yed o
\\ed N )}\%gn‘ﬁ(ﬁwex to NPDES regulations

Subject

40 CFR section number

2\O-
N

Selected CWA sections

CWA section 301(c) — Modification of Timetable

§ 122.21(m)(2)
Part 125, Subpart E (reserved)

CWA section 301(g) — Modifications for Certain Nonconventional
Pollutants

§ 122.21(m)(2)

Part 125, Subpart F (reserved)

Technical Guidance Manual for the
Regulations Promulgated Pursuant to section
301(g) of the Clean Water Act of 1977 and 40
CFR Part 125 (Subpart F); August 22, 1984.
<www.epa.gov/npdes/pubs/owm0008.pdf>

CWA section 301(h) — Secondary Treatment Waiver

§ 122.21(n)(1)
Part 125, Subpart G

CWA section 301(n) — Timetable for Achievement of Objectives

See Fundamentally Different Factors

CWA section 316(a) — Thermal Discharges

§ 122.21(m)(6)
Part 125, Subpart H
§ 124.57

§ 124.62(a)(2)

§ 124.66

NPDES permit subje

cts

Administrative Procedures Act Permit Continuance

§ 122.6

Administrative Record

§ 124.9
§ 124.18

Appendix B. Index to the CWA and NPDES Regulations
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Exhibit B-2 Index to NPDES regulations (continued)
Subject 40 CFR section number
Alternate Test Procedures
e Application o §136.4
e Approval e §136.5

Ambient Monitoring (for Indicator Parameters)

§ 122.44(d)(1)(vi)(C)(3)

Anti-backsliding

See Backsliding

Antidegradation Policy §131.12
Applicability to State NPDES Programs gcre: ?a?::ral Conditions for All Permits (State
Application § 122.21

e Submittal Deadline (Time to Apply)
e Permit May Not Be Issued Without Complete Application
e Completeness

o §122.21(c)
o §122.21(e)
o §§124.3(c) — 124.3(g)

122.25
Aquaculture I§3art 125, Subpart B
Aquatic Animal Production Facilities §122.24
e Application o §122.21(i)(2)
e Definition o §122.24
Criteria for Determination Part 122, Appendix C
e General Permit o §122.28
Average Monthly (Definition) §122.2
e Requirements for use in Non-POTWs o §122.45(
¢ Requirements for use in POTWs o § 12\2 45&)1%2 Anr)/\
Average Weekly (Definition) n, §\m§2 ,
« Requirements for use in POTWs L ANAGH @é(d)(z)
Biochemical Oxygen Demand (BOD5) 3 Q \Na\U‘0 A 568433.101(d)
122.44(1
Backsliding \\ed n Fo HA aYCX“\'e § 122.628)(15)
7D § 122.62(a)(17)

e From Water Qualify\and gthnology Based Limits
e From Water Quality

o CWA section 402(0)
CWA section 303(d)(4)

Best Management Practices
o Definition

e In Effluent Limitation Guidelines
e Case-by-Case Authority

§122.2

§ 122.44(k)

§ 130.2(m)

CWA section 304(e)
CWA section 402(a)(1)

Best Professional Judgment (BPJ)
e Case-by-Case Authority
e Appropriate Factors

§125.3(a)(1)
§§125.3(c) and 125.3(d)

BMP See Best Management Practices
Boilerplate Permit Conditions §§ 122.41 - 122.42
BPJ See Best Professional Judgment
Bypasses § 122.41(m)
CAFO See Concentrated Animal Feeding Operations
Calculating NPDES Permit Conditions § 122.45
Carbonaceous Biochemical Oxygen Demand (CBODs) § 133.101(e)

See also BPJ
Case-by-Case Limitations § 122.44(a)

§125.3
Case-by-Case Permits giezj_lgg BRJ

Appendix B. Index to the CWA and NPDES Regulations
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Exhibit B-2 Index to NPDES regulations (continued)
Subject 40 CFR section number

Clean Water Act (CWA)

(Public Law 92-500), 33 U.S.C. 1251 et seq.,
as amended by Public Laws 96-483; 97-117;
95-217, 97-117, 97-440, and 100-04

Coast Guard (Discharges from Transportation Over Water)

§ 122.44(p)

Coastal Zone Management Act

§ 122.49(d)

Combined Sewer Overflow Policy

59 FR 18688, April 19, 1994
<www.epa.gov/npdes/pubs/owmO0111.pdf>

Comments Received During Public Notice Period § 124.13
§ 122.41(1)(5)
Compliance Schedules (in permits) § 122.47

¢ Allowance by State Water Quality Standards

§§ 122.62(a)(4), (a)(9), (a)(13)

o Star-kist Caribe, Inc., NPDES Appeal No.
88-5

<www.epa.gov/npdes/pubs/owm0121.pdf> (EAB,

May 25, 1992)

Computation of Time § 124.20
Concentrated Animal Feeding Operations § 122.23
Concentrated Aquatic Animal Production See Aquatic Animal Production
Conditions Applicable to Specified Categories § 122.42
Confidentiality of Information I§3;r2t227
Consolidation of Permit Processing §124.4 <OA
Continuation of Expired Permits §122.6 \)S = /\
Continuous Discharge ‘r@4§(d) A 2 '
Conventional Pollutants Na\c‘ 1's 40M‘@G‘ '
oo %n\y et o SgPart 125, Subparts |, J and N
ooling Water Intake Structures [ it G{Jéd o) § 122.21(r)
A A q(c, § 401.14
DMR C\\ev 1 AHO™ See Discharge Monitoring Report
Daily Average \\a. 20+ See Average Monthly
Daily Maximum v See Maximum Daily
§122.2
Definitions §124.2
§ 401.11
Denial of Permit § 124.6(b)

e Public Notice of Denial

e §124.10(a)(1)(i)

Design Flow (POTWs)

§ 122.45(b)(1)

Dilution, Not A Substitute For Treatment

§ 122.45(f)(1)(iii)

§ 125.3(f)
Discharge Monitoring Report (DMR) § 122.41(1)(4)
Discharge of a Pollutant (Definition) §122.2
Disposal into Wells, into POTWs, or by Land Application g ggig(l)
Draft Permit §124.6
Dredged Materials (Discharge to Waters of the United States) CWA section 404
Duration of Permits § 122.46
e Computation of time o §124.20
Duty to Comply § 122.41(a)
Duty to Mitigate § 122.41(d)
Duty to Provide Information § 122.41(h)
Duty to Reapply § 122.41(b)
Effect of a Permit § 1225

Appendix B. Index to the CWA and NPDES Regulations

B-5



(£00 01 oU1)

Case: 20-71554, 09/16/2021, ID: 12230094, DktEntry: 41-2, Page 261 of 272

September 2010 NPDES Permit Writers’ Manual
Exhibit B-2 Index to NPDES regulations (continued)
Subject 40 CFR section number
Effective Date § 124.15
Effluent Limitations Guidelines (Effluent Guidelines or ELG) Parts 405-471
Endangered Species Act § 122.49(c)
Enforcement Authority § 123.27

Environmental Impact Statement (EIS)
e EIS Public Notice of a New Source

o §124.10(b)(1)

e Final EIS o §124.61

e New Source e §122.29(c)

o NEPA e Part6
Equivalent To Secondary Treatment (for POTWs) § 133.105
Establishing Limitations, Standards § 122.44
Establishing Permit Conditions §122.43
Evidentiary Hearing Procedures (Eliminated) §§ 124.21 (b) - (c¢)
Exclusions §122.3

Existing Source (Definition)

§ 122.29(a)(3)

Expiration Dates

See Duration of Permits

Extension of Public Notice Comment Period § 124.12(c)

FDF See Fundamentally Different Factors
§124.8

Fact Sheets § 124.56

Feedlots

Filter Backwash

See Concentr%e@i@l Feeding Operations
§125.3(9) U2 704

Fish and Wildlife Coordination Act

812249@), A3, 477

-
Fish Farms a0 \NOY | 'seq paliitic Animal Production Facilities
Flow Augmentation L o \NaY™ A ©9%125.3(f)
Flow Limits (POTW - Design Flowf= 0O“ ~ _\\\yeb § 122.45(b)
N \R"A

§ 122.44(i)(1)(ii)

Flow Monitoring Requirgp@t ', c /A ©
G 145

Fundamentally DifferWac‘:%)rs (FDF)

§ 122.21(m)(1)
§ 122.44(d)(8)
Part 125, Subpart D

Frequency of Sampling (Not less than once per year)

§ 122.44(i)(2)

General Conditions Applicable to All Permits § 122.41
General Conditions for All Permits (State Programs) § 123.25
General Permits §122.28

e Public Notice
¢ Individual Permit Required

e §124.10(c)(2)(i)
o §122.28(b)(3)

Great Lakes Water Quality Guidance Part 132
Indian Tribe (Definition) §124.2

. See CWA section 301(k) — Innovative
Innovative Technology Technology
Inspection and Entry § 122.41(i)
Internal Waste Streams § 122.45(h)
Interim Dates for Schedules of Compliance § 122.47(a)(3)
Introduction of New Pollutants (POTW) § 122.42(b)
Issuance and Effective Date g gjgg
Mass Limitations g 1%2-225{))(1)(0
Maximum Daily (Definition) §122.2
e Requirements for Non-POTWs o §122.45(d)(1)
Metals (To Be Expressed as Total Recoverable) § 122.45(c)
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Exhibit B-2 Index to NPDES regulations (continued)
Subject 40 CFR section number
Method Detection Limit Part 136, Appendix B
Minor Modifications § 122.63
Mixing Zones §131.13
I § 122.62
Modifications §124.5
Monitoring Results, Requirements for Recording and Reporting § 122.48
Monitoring and Records § 122.41(j)

e Monitoring Reports
e Requirements
e Recordkeeping

o §122.41(1)(4)
o §122.44(h)
§ 122.21(p)

Municipal Separate Storm Sewer Systems (MS4)
When Permit Required

§§ 122.26(a)(3), (4), and (5)

o Definitions o §122.26(b)

e Large and Medium MS4s Application Requirements o §122.26(d)

e Small MS4 Requirements e §§122.30 and 122.32 - 122.37
e Tribes o §122.31

NPDES (Definition) §122.2

National Environmental Policy Act (NEPA) § 122.49(g)

National Historic Preservation Act § 122.49(b)

Navigable Waters (Definition) § 110.1 N
Navigation §122.44(q) .~ =P P/
Need to Halt or Reduce Activity, Not a Defense § 12,2.4\1(9)\)3 Vn(\’)'\
Net/Gross - Intake Credits o onl898245), AD, AT
New Discharger (Definition) s WO ,§’(@2(2U6‘

New Source d & N 4 on ogvT

o Definition n v 00 (G‘ﬂNe o §122.2

« Application Requir@"’@g ,{,\55A a . §122.21(k)

e Program Require“?is: ‘20‘ o §122.29

e Determination o §122.29(b)

e Mitigation Measures o §122.44(d)(9)

e Prohibited discharges o §122.4(i)

e Public Notice o §124.10(a)(1)(vi)
Non-Attainment Waters § 130.10(d)
Non-Continuous Discharges § 122.45(e)

Noncompliance
¢ Anticipated

o §122.41(1)(2)

e Other o §122.41(1)(7)
Notification Levels
e General e §122.62(a)(12)

e For Existing Manufacturing, Commercial, Mining, and
Silvicultural Dischargers

o §122.42(a)
o § 122.44(f)

Ocean Discharge Criteria

Part 125, Subpart M

Offshore Oil and Gas Facilities

e Requirements Applicable to Cooling Water Intake Structures
for New Offshore Oil and Gas Extraction Facilities under CWA
section 316(b)

e General Permit Requirements & Application

Effluent Guidelines and Standards

e Part 125, Subpart N

e §122.28(c)
Part 435, Subpart A

Stormwater Exemption

§ 122.26(a)(2)

Qil Pollution Prevention

Part 112
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Exhibit B-2 Index to NPDES regulations (continued)
Subject 40 CFR section number

On-Site Construction (New Source)

§ 122.29(b)(4)

Operation and Maintenance § 122.41(e)

pH Limits with Continuous Monitoring §401.17

Planned Changes § 122.41(1)(1)
Pollutant (Definition) §122.2

POTWs, Applications for New and Existing § 122.21(j)
Pretreatment g;gigg 0)

Primary Industry Categories Part 122, Appendix A
Prior Notice of Citizen Suits (Under CWA) Part 135

Priority Pollutants Part 423, Appendix A
Privately Owned Treatment Works § 122.44(m)
Production-based Limitations § 122.45(b)
Prohibitions §122.4

Proper Operation and Maintenance § 122.41(e)

Property Rights § 122.41(g)

Public Hearing §124.12

e Public Notice for Public Hearings

o §124.10(b)(2)
§ 124.10(d)(2)

Public Notice §124.10
e Specific Procedures Applicable to NPDES Permits o §124.57 (p A
Reapplication § 122.21(d) VO — A
§122:21(p) 205
Recordkeeping and Reporting a\.cx\’§ 12 '\3
wate' o g8R248

g

Reopener Clause

o Treatment Works Trg‘aé@ (Ibrﬁe%%%wgg@\'\\\' ed

o §122.44(c)

« Other A 71D . §122.62(a)(7)
Reopening of Public Q‘Q@neﬁﬂ’erlod §124.14
Response to Comments § 12417

Reasonable Potential (RP) -
e Chemical Specific
e Whole Effluent Toxicity (WET)

Need For A Limit

§ 122.44(d)(1)
o §122.44(d)(1)(vi)
o §122.44(d)(1)(v)

Retention of Records

§ 122.41(j)(2)

Revocation and Reissuance § 122.62

Sample Type (Composite/Grab) § 122.21(g)(7)(i)

Sample Holding Times, Containers, and Preservation §136.3

Sample, Representative § 122.41(j)

S . _— See also Compliance Schedule
chedule of Compliance (Definition) § 124.2

Secondary Treatment Regulation (POTW) Part 133

e Definitions e §133.101

e Secondary Treatment e §133.102

e Special Considerations e §133.103

e Treatment Equivalent to Secondary Treatment e §133.105

Signatory Requirements § 122.22

Silviculture § 122.27

B-8 Appendix B. Index to the CWA and NPDES Regulations
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Exhibit B-2 Index to NPDES regulations (continued)

Subject 40 CFR section number
Sludge (Definition) § 122.44(0)

e Sludge Standards e Part 503

e Land Application e Part 503, Subpart B

e Surface Disposal e Part 503, Subpart C

e Pathogens and Vector Attraction Reduction e Part 503, Subpart D

e Incineration e Part 503, Subpart E
Sludge, Municipal Co-Disposal Landfills Part 258
Sludge-Only Facilities (Handlers) § 122.1(b)(3)

Small Business Exemption § 122.21(g)(8)

Solid Waste Facilities, Classification of Part 257

Spill Prevention, Control, and Countermeasures (SPCC) §112.3

Standard Conditions §§ 122.41 and 122.42
State Certification § 124.53

e Applications for CWA section 301(h) Variances o §124.54

o Effect of State Certification o §124.55
State Program Requirements Part 123
Statutory Deadlines

e For POTWs e §125.3(a)(1)

e For Non-POTWs o §125.3(a)(2)
Statutory Variances and Extensions § 125.3(b) .
Stays of Contested Permit Conditions §12416  ~ TP M
Stormwater % q. V% 20'2'\

¢ Discharge Associated with Industrial Activity NPT \'\?12,\ ,g@ 5\(’3)4»)

Test Methods, EPA Approved xet W | Pept
as o
Ten-Year Protection Period Ood &"\l\\i\\ N ed on O ‘:;3““;92;'28 New Sources and Dischargers
Termination of a Pern”(lt\’\e0 i AR T § 122.64
Vv .

Thermal Discharge Vﬂ@ga ‘ ' giesecr(]:a\fpvgssectlon 316(a) — Thermal
Total Maximum Daily Load (TMDL)
e Definition e §130.2
e Which Waterbodies Need TMDLs o §130.7

§ 122.21(g)(7)
Toxics — Application and Testing § 122.21(g)(9)

§ 122.21(g)(11)
Toxic Pollutants (Definition) §122.2
e Technology-based Controls o §122.44(e)
Toxic Pollutant List § 401.15
Toxicity Based Permit Limits § 125.3(c)(4)
Transfer of Permit § 122.61
Treatment Works Treating Domestic Sewage Sludge (TWTDS)
(Definition) §1222
Twenty-four Hour Reporting § 122.41(1)(6)
Upset § 122.41(n)
Variances for

e Non-POTWs e §122.21(m)

e POTWs e §122.21(n)

e Appeals of variances o §124.64

e Decisions on variances o §124.62

e Expedited variance procedures and time extensions e §122.21(0)

e Procedures for variances when EPA is the permitting authority | ¢ § 124.63

Appendix B. Index to the CWA and NPDES Regulations B-9
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Exhibit B-2 Index to NPDES regulations (continued)

Subject 40 CFR section number
Vessel (Definition) §112.2

Waste Stabilization Ponds (POTW) § 133.103(c)

Water Quality Report — CWA section 305(b) §130.8

Water Quality Standards (WQS) Part 131

e Scope e §131.1

e Purpose e §131.2

o Definitions e §131.3

e State Authority e §131.4

e EPA Authority e §131.5

e Submission, Minimum Requirements e §131.6

e Dispute Resolution e §131.7

e Establishment of Standards e §131.10

e Criteria e §131.11

e Antidegradation Policy e §131.12

e General Policies on Establishing WQS e §131.13

o State Review and Revision of WQS e §131.20

e EPA Review and Approval of WQS e §131.21

e EPA Promulgation of WQS o §131.22

e Federally Promulgated Standards (State-By-State List) e Part 131, Subpart D
Waters of the United States (Definition) §122.2 N

See Water

Wetlands § 1222\&%'\
Whole Effluent Toxicity (WET) Limits 3\0‘(\ §W§2 44(%1’(%

WET Testing With Permit Application (PQTgsW 8\" 3 on SE% ‘122.21(1)

Wild and Scenic Rivers Act . £ OY h\\,e § 122.49(a)

Withdrawal Of State P&Q@Q w0 "\BBA alv §§ 123.63 - 123.64

No- 2%

B-10
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Appendix C. Priority Pollutants
Exhibit C-1 presents the list of 126 priority (toxic) pollutants from 40 CFR Part 423 Appendix A, which

are further discussed in sections 1.2 and 6.1.1.2 of this manual. Note that the list goes up to 129 because
numbers 017, 049, and 050 were deleted.

Exhibit C-1 Priority pollutants from 40 CFR Part 423, Appendix A

# | Pollutant name # | Pollutant name
001 | Acenaphthene 067 | Butyl benzyl phthalate
002 | Acrolein 068 | Di-N-Butyl Phthalate
003 | Acrylonitrile 069 | Di-n-octyl phthalate
004 | Benzene 070 | Diethyl Phthalate
005 | Benzidine 071 | Dimethyl phthalate
006 | Carbon tetrachloride (tetrachloromethane) 072 | 1,2-benzanthracene (benzo(a) anthracene
007 | Chlorobenzene 073 | Benzo(a)pyrene (3,4-benzo-pyrene)
008 | 1,2,4-trichlorobenzene 074 | 3,4-Benzofluoranthene (benzo(b) fluoranthene)
009 | Hexachlorobenzene 075 | 11,12-benzofluoranthene (benzo(b) fluoranthene)
010 | 1,2-dichloroethane 076 | Chrysene .
011 | 1,1,1-trichloreothane 077 | Acenaphthylene o ;P A
012 | Hexachloroethane 078 | Anthracene _ j . Vo~ anA
013 | 1,1-dichloroethane 079 |1, 1g:ppn&$b‘éry|enq(mﬁzp(§hu) perylene)
014 | 1,1,2-trichloroethane R ,QQ(N\JI‘h}orenp“pm
015 | 1,1,2,2-tetrachloroethane A 5{,_\]\1 a 581 nﬁléﬁﬁtﬁrene
016 | Chloroethane FOOU ‘,P\(\'\\J&‘Q‘ "1,2,5,6-dibenzanthracene (dibenzo(,h) anthracene)
018 | Bis(2- chloroethyl)(e(ka0 A \:\BA A" 1083 | Indeno (,1,2,3-cd) pyrene (2,3-0-pheynylene pyrene)
019 | 2-chloroethyl vinyl ether{fgixéd) — 084 | Pyrene
020 | 2-chloronaphthalétle” * 085 | Tetrachloroethylene
021 | 2,4, 6-trichlorophenol 086 | Toluene
022 | Parachlorometa cresol 087 | Trichloroethylene
023 | Chloroform (trichloromethane) 088 | Vinyl chloride (chloroethylene)
024 | 2-chlorophenol 089 | Aldrin
025 | 1,2-dichlorobenzene 090 | Dieldrin
026 | 1,3-dichlorobenzene 091 | Chlordane (technical mixture and metabolites)
027 | 1,4-dichlorobenzene 092 | 4,4-DDT
028 | 3,3-dichlorobenzidine 093 | 4,4-DDE (p,p-DDX)
029 | 1,1-dichloroethylene 094 | 4,4-DDD (p,p-TDE)
030 | 1,2-trans-dichloroethylene 095 | Alpha-endosulfan
031 | 2,4-dichlorophenol 096 | Beta-endosulfan
032 | 1,2-dichloropropane 097 | Endosulfan sulfate
033 | 1,2-dichloropropylene (1,3-dichloropropene) 098 | Endrin
034 | 2,4-dimethylphenol 099 | Endrin aldehyde
035 | 2,4-dinitrotoluene 100 | Heptachlor
036 | 2,6-dinitrotoluene 101 | Heptachlor epoxide (BHC-hexachlorocyclohexane)
037 | 1,2-diphenylhydrazine 102 | Alpha-BHC
038 | Ethylbenzene 103 | Beta-BHC
039 | Fluoranthene 104 | Gamma-BHC (lindane)
040 | 4-chlorophenyl phenyl ether 105 | Delta-BHC (PCB-polychlorinated biphenyls)
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Exhibit C-1 Priority pollutants from 40 CFR Part 423, Appendix A (continued)

# | Pollutant name # | Pollutant name
041 | 4-bromophenyl phenyl ether 106 | PCB-1242 (Arochlor 1242)
042 | Bis(2-chloroisopropyl) ether 107 | PCB-1254 (Arochlor 1254)
043 | Bis(2-chloroethoxy) methane 108 | PCB-1221 (Arochlor 1221)
044 | Methylene chloride (dichloromethane) 109 | PCB-1232 (Arochlor 1232)
045 | Methyl chloride (dichloromethane) 110 | PCB-1248 (Arochlor 1248)
046 | Methyl bromide (bromomethane) 111 | PCB-1260 (Arochlor 1260)
047 | Bromoform (tribromomethane) 112 | PCB-1016 (Arochlor 1016)
048 | Dichlorobromomethane 113 | Toxaphene
051 | Chlorodibromomethane 114 | Antimony
052 | Hexachlorobutadiene 115 | Arsenic
053 | Hexachloromyclopentadiene 116 | Asbestos
054 | Isophorone 117 | Beryllium
055 | Naphthalene 118 | Cadmium
056 | Nitrobenzene 119 | Chromium
057 | 2-nitrophenol 120 | Copper
058 | 4-nitrophenol 121 | Cyanide, Total
059 | 2,4-dinitrophenol 122 | Lead
060 | 4,6-dinitro-o-cresol 123 | Mercury
061 | N-nitrosodimethylamine 124 | Nickel
062 | N-nitrosodiphenylamine 125 | Selenium N
063 | N-nitrosodi-n-propylamin 126 | Silver o PP
064 | Pentachlorophenol 127 | Thallium . Y~ " 27
065 | Phenol 128 | Zipgn, WY AD, AT
066 | Bis(2-ethylhexyl) phthalate . at \I‘dtis‘%se-&re«m%‘-’dibenzo-p-dioxin (TCDD)
g00d & 7\ (yed O
0 cnt
ed ! A A
c\ 1 '\55
No-
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Appendix D. New Source Dates by Effluent Guideline
Category

This appendix provides the applicable new source dates used in making new source determinations by
effluent guideline category as provided in Appendix B of the U.S. Environmental Protection Agency
(EPA) memorandum New Source Dates for Direct and Indirect Dischargers'
<www.epa.gov/npdes/pubs/newsource_dates.pdf> sent by the directors of EPA’s Water Permits Division and the
Engineering and Analysis Division to the Regional Water Division Directors on September 28, 2006.
Section 5.2.2.4 of this manual discusses the determination of whether existing or new source standards

apply.

EPA has promulgated regulations under the Clean Water Act (CWA) that establish effluent limitations
guidelines for existing sources, standards of performance for new sources and pretreatment standards for
new and existing sources. EPA has codified these regulations at Title 40 of the Code of Federal
Regulations (CFR) Subchapter N. As discussed in section 5.2.1 of this manual, EPA has published
effluent guidelines for 56 major industrial categories (over 450 subcategories) since the passage of the
1972 CWA. Those regulations limit the discharge of pollutants to surface waters by point source

dischargers (direct dischargers). The regulations also limit the introducti t nts into publicly
owned treatment works (POTWs) by industrial users (zndzrecz l\s@a&eg’? :;;) and EPA
regulations define when a source is a new source. A r 18 d inel as few source in CWA

sections 306(a)(2) and 307(c) and §§ 12%2\fﬂrm’&ﬁrgct di 0@@3@ and 403.3(m) (for indirect
dischargers). In general, a fa.cﬂl Qp@ t%egms construction after either the date of
promulgation of new S gf ﬂc@s‘tg'ndards applicable to the direct dischargers or the date of
publication of a prolﬁ ad @ﬁﬁf ource performance standard applicable to an indirect discharger.

Exhibit D-1 lists new source dates for direct or indirect dischargers based on regulatory definitions. In
some cases, effluent guidelines in 40 CFR Chapter I, Subchapter N, specify New Source Dates, and these
dates are reported in the table below. If dates are not specified in the rule language, EPA based the date on
the regulatory definitions of new source, which are cited above. EPA’s General Pretreatment Regulations
provide that an indirect source is a new source if construction of the source began after the publication of
proposed pretreatment standards for new sources if the proposed standard is later finalized [§ 403.3(m)].
For direct dischargers, § 122.2 states that the New Source date is the proposal date if the standard is
finalized within 120 days after its proposal; otherwise, the New Source date is the promulgation date.
EPA’s regulations establish the time and date of EPA’s actions for purposes of determining when the
action is subject to judicial review. The regulations, in the case of the CWA, define the date of an EPA
promulgation action as two weeks after the rule appears in the Federal Register (see § 23.2). Before
February 1985, the date on which the final rule was published was considered the promulgation date.

This document is not a regulation itself, nor does it substitute for any requirements under the CWA or
EPA’s regulations. Thus, it does not impose legally binding requirements on EPA, states or the regulated
community. While EPA has made every effort to ensure the accuracy of this table, dischargers’
obligations are determined, in the case of direct dischargers, by the terms of their NPDES permit and the
CWA and EPA’s regulations, and, in the case of indirect dischargers, by permits or equivalent control
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mechanisms issued to POTW industrial users and the CWA and EPA regulations. Nothing in this
document changes any statutory or regulatory requirement. If the discussion in this memorandum
conflicts with any permit or regulation, this document would not be controlling.

Exhibit D-1 New source dates by effluent category

40
CFR New source date for New source date for indirect
Part Category direct dischargers dischargers
467 | Aluminum Forming Subparts A-F: 10/24/83 | Subparts A-F: 11/22/82
427 | Asbestos Manufacturing Subparts A-K: 10/30/73% | Not Applicable
461 | Battery Manufacturing Subparts A-G: 03/09/84 | Subparts A-G 11/10/82
Canned and Preserved
407 | Fruits and Vegetables Subparts A-H: 03/21/74 | Not Applicable
Processing
Canned and Preserved Subparts A-J, N: 06/26/74 .
408 | Seafood Processing Subparts O-AG: 12/01/75 | Not Applicable
458 | Carbon Black Manufacturing | Subparts A-D: 01/09/78 | Subparts A-D: 05/18/76
411 | Cement Manufacturing Subparts A-C: 02/20/74 | Not Applicable
Centralized Waste . .
437 Treatment (CWT) Subparts A-D: 01/05/01 | Subparts A-D: 01/13/99
. Subparts B-E, H: 05/04/843
434 | Coal Mining Subpart G: 02/22/02* Not A@Ileﬂé’)\
. . Subparts A-C: 12/01 ‘éubp AQ £ A 01/12/81
465 | Coil Coating Subpart D: A7 % 02/10/83
Concentrated Animal Subparts \, g)’?@\‘ .
412 Feeding Operations (CAFO) | Sup‘@ /\@ o(-\ OY\ %? /0 Subpart B: 09/07/73
Concentrated Aqu \q) o .
451 | o et d{éd ,\ng@ma&% 09/07/04 | Not Applicable
468 | Copper FormingXQO . L Subpart A: 08/15/83 | Subpart A: 11/12/82
405 | Dairy Products Processing | Subparts A-L: 05/28/74 | Not Applicable
469 Electrical and Electronic Subparts A-B: 04/08/83 | Subparts A-B: 08/24/82
Components Subparts C-D: 12/14/83 | Subparts C-D: 03/09/83
413 | Electroplating Not Applicable6 See Metal Finishing7
457 | Explosives Manufacturing Not Applicable Not Applicable
424 | Ferroalloy Manufacturing Subparts A-C: 02/22/74 | Not Applicable
Subparts A-D: 04/08/74 | Subparts A-D®: 12/07/73
418 | Fertilizer Manufacturing Subpart E: 01/16/76 | Subpart E: 01/16/76
Subparts F-G: 10/07/748 Subparts F-G: 10/07/74
Subpart A: 01/22/74
. Subparts B-D: 02/14/74 .
426 | Glass Manufacturing Subparts E-G: 02/14/74 Subparts H, K-M: 08/21/74
Subparts H, J-M: 01/16/75
406 | Grain Mills Subparts A-J: 12/04/73"° | Subpart A: 12/04/73
454 | Gum and Wood Chemicals | Not Applicable Not Applicable
460 | Hospitals Not Applicable Not Applicable
447 | Ink Formulating Subpart A: 07/28/75 | Subpart A: 02/26/75
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Exhibit D-1 New source dates by effluent category (continued)
40
CFR New source date for New source date for indirect
Part Category direct dischargers dischargers
Subparts B-F, H, K-N, P, Q,
Subparts B-F, H, K-N, P, V, AH, AJ [CuSO4
Q, T,V,W, AJ [CuSOq4 manufacturing], AP, AU
manufacturing], AH, AP, [NiSO4 manufacturing], BB: 07/24/80
AU [NiSO4 Subparts T, AA, AC, AE, Al,
415 | Inorganic Chemicals manufacturing], BB: 06/29/82 | AJ
Subparts AJ [except [except CuSO4
CuSO4 manufacturing], manufacturing], AL, AN, AQ,
AU [except NiSO4 AR, AU [except NiSO4
manufacturing], BL - BO:  08/22/84 manufacturing], AX, BC, BH,
BK-BO: 10/25/83
Subparts A-B: 11/18/02" Subparts A-B: 1121/18/02
Subpart C: 05/27/82 | Subpart C: 01/07/81
420 Iron and Steel Subpart D, Semi-Wet: 10/31/02 Subpart D, Semi-Wet: 12/27/00
Manufacturing Subpart D, Other: 05/27/82 | Subpart D, Other: 01/07/81
Subparts E-L: 05/27/82 | Subparts E-F, H-J,L: 01/07/81
Subpart M: 10/31/02 | Subpart M: 12/27/00
445 | Landfills Subparts A-B: 02/02/00 | Not Applicable
425 | Leather Tanning and Subparts A, B, D-I: 11/23/82 | Subpart A, B, D-I: 07/02/79
Finishing Subpart C: 04/04/88 Subpay;t (‘g_P P\ 01/21/87
432 | Meat and Poultry Products | Subparts A-D, Small \. Vo '\
Facilities: gg,%sm@ A, 202
Subparts A-D, Othi;\N al /Oém‘oeY
Subpaggw % " Not Applicable
‘_ N g d 0 v1/03/75™
+ed \(\ r%l\z_{r,\mt 09/22/04
c\\ 09/22/04
433 | Metal Finishing \ \ ~ 'ZU' Subpar‘[ A: 07/15/83 | Subpart A: 08/31/82
464 | Metal Molding ahd Casting | Subparts A-D: 11/13/85 | Subparts A-D: 11/15/82
438 | Metal Products and Subpart A: 06/12/03"® | Not Applicable
Machinery
436 | Mineral Mining and . .
Processing Not Applicable Not Applicable
471 | Nonferrous Metals Forming | g 0t A-J- 09/06/85 | Subparts A-J: 03/05/84
and Metal Powders
421 | Nonferrous Metal Subparts B-l (except
Manufacturing molybdenum acid plants), Subparts B-| (ex.cept
g molybdenum acid plants),
K-M: 03/08/84 .
K-M: 02/17/83
Subparts N-AE,
. Subparts N-AE, molybdenum
molybdenum acid plants . . ;
. ) acid plants in subpart I 06/27/84
in subpart I: 10/04/85 Subpart J- 01/22/87
Subpart J: 02/04/88 part J-
435 | Oil and Gas Extraction'® Subparts C (Onshore), D
(Coastal), and E
(Agriculture & Wildlife): 03/04/93 .
Subparts A and D Subpart D: 02/17/95
(Synthetic-Based Drilling
Fluids): 02/05/01
440 | Ore Mining and Dressing Subparts A-F, J, M: 12/03/82 | Not Applicable
Appendix D. New Source Dates by Effluent Guideline Category D-3
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Exhibit D-1 New source dates by effluent category (continued)

40
CFR New source date for New source date for indirect
Part Category direct dischargers dischargers
414 | Organic Chemicals,
Plastics, and Synthetic Subparts B-H: 11/19/87 | Subparts B-H: 03/21/83
Fibers
446 | Paint Formulating Subpart A: 07/28/75 | Subpart A: 02/26/75
443 | Paving and Roofing . .
Materials (Tars and Asphalt) Subparts A-D: 07/28/75 | Subparts A-D: 01/10/75
455 | Pesticide Chemicals Subparts A-B: 10/12/93 | Subparts A-B: 04/10/92
Subparts C, E: 11/20/96 Subparts C, E: 04/14/94
419 | Petroleum Refining Subparts A-E: 10/18/82 | Subparts A-E: 12/21/79
439 narmaceutioal Subparts A-D: 11/20/98"" | Subparts A-D: 05/02/95
anufacturing
422 | Phosphate Manufacturing Subparts D-F: 06/23/76 | Not Applicable
459 | Photographic Not Applicable Not Applicable
463 Flastios Molding and Subparts A-C: 12/17/84 | Not Applicable
orming
466 | Porcelain Enameling Subparts A-D: 11/24/82 | Subparts A-D: 01/27/81
. 18
430 | Pulp, Paper, and Subparts B, E: 06/15/98 Subparts B, E: 12/17/93
Paperboard Subparts A, C, D, F, G, Subpar‘ts PQ F.G,I-L: 01/06/81
I-L: 11/18/82 é‘ﬁ )
428 | Rubber Manufacturing Subparts A-D: 02/21 0'2
Subparts E-J: ‘“m,(@wogic \é“t{f’a\r@E% 08/23/74
417 | Soap and Detergents ] \e( 2] ‘éubpart Q: 12/26/73
Manufacturing Subparlg AFFAL™" @@X‘ Subparts O, P, R: 02/20/75
423 | Steam Electric Power (\ rOY™ G\'\\\' b 19
Generaion G ed \ \:,BA a( 11/19/82 10/14/80
409 | Sugar Processi \)" Subpart A: 1/31/74 .
‘%0‘ Subparts B, C: 12/07/7320 | Not Applicable

! Boornazian, Linda and Mary Smith. 2006. New Source Dates for Direct and Indirect Dischargers. U.S. Environmental
Protection Agency, Office of Water Memorandum. September 28, 2006. <www.epa.gov/npdes/pubs/newsource_dates.pdf>.

% The rule was finalized within 120 days of its October 30, 1973, proposal (38 FR 22606).
* The New Source date is specified in 40 CFR 434.11()(1).
* The New Source date is specified in 40 CFR 434.11(j)(1).
5 New Source date derived from the 10-year protection period [see 40 CFR 412.35(d) and 412.43(d)].

® Direct dischargers formerly regulated under Part 413 are now regulated under Part 433 (metal finishing).

7 Pretreatment categorical standards in Part 413 currently apply only to job shop electroplaters and independent printed circuit
board manufacturers that were in existence before the New Source date for Part 433 (metal finishing). Job shop electroplaters and
independent printed circuit board manufacturers that are “New Sources” must comply with PSNS in Part 433. Except for these
“existing” job shop electroplaters and independent printed circuit board manufacturers, all other operations formerly subject to

Part 413 are now subject to Part 433.

¥ The rule was finalized within 120 days of its October 7, 1974, proposal.
? Section 41 8.46 (the PSNS under Subpart D) was suspended until further notice, at 40 FR 26275, June 23, 1975, effective July

20, 1975.

19 The rule was finalized within 120 days of its December 4, 1973, proposal (38 FR 33438).

Endnotes for this chapter continued on the next page.
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! Date specified in 40 CFR 420.14(a)(2), 420.16(a)(2), 420.24(b), and 420.26(a)(2).
12 See previous footnote.

'3 The 2004 Amendment did not revise NSPSs for small meat products facilities in Subparts A-I, so the 2004 New Source date
does not affect these facilities.

' See previous footnote.
' Date specified in 40 CFR 438.15.

' See promulgated standards at 40 CFR 58 FR 12505 and 66 FR 6850 for complete information on the applicability of New
Source standards.

7 New Source date derived from the 10-year protection period [see 40 CFR 439.15(c), 439.35(c), and 439.45(b)].

'8 Date specified in 40 CFR 430.25(b) and 430.55(b). Refer to these sections for additional information regarding the
applicability of NSPSs.

!9 NSPS promulgated were not removed via the 1982 regulation; therefore wastewaters generated by Part 423-applicable sources
that were New Sources under the 1974 regulations are subject to the 1974 NSPS. The New Source date for the 1974 regulations
was 10/8/1974.

2 The rule was finalized within 120 days of its December 7, 1973, proposal (38 FR 33846).
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United States Court of Appeals for the Ninth Circuit

Office of the Clerk
95 Seventh Street
San Francisco, CA 94103

Information Regarding Judgment and Post-Judgment Proceedings

Judgment
. This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir.R. 41-1 & -2)

. The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) A. Purpose (Panel Rehearing):
. A party should seek panel rehearing only if one or more of the following
grounds exist:
> A material point of fact or law was overlooked in the decision;
> A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
> An apparent conflict with another decision of the Court was not
addressed in the opinion.
. Do not file a petition for panel rehearing merely to reargue the case.

B.  Purpose (Rehearing En Banc)

. A party should seek en banc rehearing only if one or more of the following
grounds exist:
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> Consideration by the full Court is necessary to secure or maintain

uniformity of the Court’s decisions; or

The proceeding involves a question of exceptional importance; or

> The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

v

(2) Deadlines for Filing:

. A petition for rehearing may be filed within 14 days after entry of
judgment. Fed. R. App. P. 40(a)(1).

. If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(2).

. If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

. See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

. An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
. A petition should contain an introduction stating that, in counsel’s
judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))
. The petition shall not exceed 15 pages unless it complies with the
alternative length limitations of 4,200 words or 390 lines of text.
. The petition must be accompanied by a copy of the panel’s decision being

challenged.

. An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

. If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a

petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.
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. The petition or answer must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

. You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
. The Bill of Costs must be filed within 14 days after entry of judgment.
. See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
. Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees
applications.
. All relevant forms are available on our website at www.ca9.uscourts.gov under Forms
or by telephoning (415) 355-7806.

Petition for a Writ of Certiorari
. Please refer to the Rules of the United States Supreme Court at
www.supremecourt.gov

Counsel Listing in Published Opinions
. Please check counsel listing on the attached decision.
. If there are any errors in a published opinion, please send a letter in writing
within 10 days to:
> Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123
(Attn: Jean Green, Senior Publications Coordinator);
» and electronically file a copy of the letter via the appellate ECF system by using
“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Form 10. Bill of Costs

Instructions for this form: http://www.ca9.uscourts.gov/forms/form10instructions.pdf

(oULl 0T BU1)

9th Cir. Case Number(s)

Case Name

The Clerk is requested to award costs to (party name(s)):

I swear under penalty of perjury that the copies for which costs are requested were
actually and necessarily produced, and that the requested costs were actually

expended.

Signature Date

(use “s/[typed name]” to sign electronically-filed documents)

COST TAXABLE REQUESTED
(each column must be completed)
No. of  Pages per TOTAL

DOCUMENTS / FEE PAID Copies Copy Cost per Page COST
Excerpts of Record* $ $
Principal Brief(s) (Opening Brief; Answering
Brief; 1st, 2nd , and/or 3rd Brief on Cross-Appeal; $ $
Intervenor Brief)
Reply Brief / Cross-Appeal Reply Brief $ $
Supplemental Brief(s) $ $
Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee $

TOTAL: |$

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) +

Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:

No. of Copies: 4; Pages per Copy: 500; Cost per Page: $.10 (or actual cost IF less than $.10);

TOTAL: 4 x 500 x $.10 = $200.

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 10 Rev. 12/01/2018
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