OWNERSHIP

Nature or Property-

Rights
1. To exclude

2. Build on it

3. Invite- give permission

4. Sell

5. Give it away

6. Get income from – farm, oil, nat. gas, coal, timber

7. Divide 

8. Grant easement (share use)

9. Lease

-Most based on common law

-Ensure appropriate distribution of resources


-Solved decisions based on economic benefit vs. loss

Right to Capture-

1. Wild animals while they remain on your prop


Pierson v. Post (Fox hunt)

-Pursuit alone constitutes no right 



-Must mortally wound 



-Take away the liberties of the animal pursued


-Can be determined through actual corporal possession 
2. Oil and gas while on prop


Hammonds v. Central Kentucky Natural Gas

-Once restored to the natural environment, no longer personal property  

-Constructive Possession- possess it while on your property, have exclusive right

3. Domestic animals


Conti v. ASPCA (Parrot)

-True owner is entitled to redeem possession.

4. Finders keepers- 


-Find something, get to keep unless redeemed by true owner
Sovereignty-
1. Land


Johnson v. McIntosh (Indian land grants)

-First person to get title claims land

-Exclusive title is necessary to have the power to dispose of land.

Physical Extent of Rights in Land-

1. Airspace


Martin v. Port of Seattle (Airspace)


-Property defined as the unrestricted rt to use, enjoy, and dispose of land

-Privilege to use navigable airspace does not automatically give user freedom from liability for damage or loss.

Southwest Weather Research v. Rounsaville (Seeding Clouds)


- Enjoyment to the benefits of Nature protected by from interference 

2. Sub-Surface

Edwards v. Sims (Cave ownership)

-Property is owned all the way up and all the way down, can transfer underground and air rights.


Interference



-Gov’t entity ( can implicate constitutionality

-Regulatory taking- regulate so much that all of use taken out of land, compensate through inverse condemnation



-Another party ( nuisance

Right to Exclude-


State v. Shack (migrant workers)

-Title of real property does not constitute violation of personal rights


Lloyd Corp v. Tanner (Lloyd Center Handbilling)

- Private property does not lose property rts just because the public is invited to use it for designated purposes.


-Fed laws trump state trespass law 

-1st Amend. does not override state trespass laws if:



1. Not directly applicable to use of property



2. There is a reasonable place to distribute this message

Even if private prop, if it functions as a town, 1st amend. rts will apply

Rt to exclude protected by state trespass laws and by 5th amend. (prop rts)

1st does not always trump 5th 

States get to define real property for themselves (5th amend. does not trump state’s def. of prop)

Possession and Adverse Possession

Right to Possession
1. Protected by FED (Forceable Entry Detainer) statutes


Tapscott v. Cobbs (Land Title)

- Peaceful possessor-1st to get there protected from ejectment from everyone but real owner

2. Statute of Limitations

Adverse Possession

1. Actual (Not constructive)- actions to claim title have to be apparent to give owner notice of encroachment.
2. Exclusive- without consent/an intent to remain

3. Open and Notorious


4. Hostile 


a. Intentional-Know not ours but intend to claim regardless


b. Mistake


c. Good faith


5. Continuous- w/out voluntary abandonment


Glinsky v. Sether (Neighbors fences take property)


-May transfer title by adverse possession to third party



-Must show privity* to constitute tacking


(*logical connection between adverse possessor 1 and adv. poss. 2)


Howard v. Kuntos(Living on the wrong lot)

-Tract of land wrongly occupied permits tacking for continuous occupation if successive occupants are in privity

-Intermittent use may be acceptable if that use is consistent with what everyone else uses the property for

Adverse Possessor

1. Possessing “title” from everyone but real owner

2. Ripen into legal title (after stat. of limit. Runs)

3. Record title (gives notice)

Color of title-not title at all, looks like title but has a defect so it is not actually a complete transfer but purchaser thinks it is

-Through color of title, constructive possession fulfills actual possession requirement for adverse possession. 


-Have to actually live on land 


-Land must be contiguous (touching each other)


Marrietta Fertilizer Co. v. Blair 


-Constructive Possession by Color of title will count as actual possession 

unless there is somebody else really there, upon which case, occupier wins.

-Rt to claim can be defeated if someone else is actually in possession

Failoni v. Chi & NW Railway Co.(Owned Surface not Minerals)

-Cannot claim title to minerals through adverse possession by color of title

-Minerals are part of own estate; must be removed to claim possession

Mercer v. Wayman (Co-tenant Executes Oil and Gas Leases)

-Between cotenants, there must be an ousting by some outward act, overt and notorious, to give notice that you intend to claim possession against the other cotenants 
ESTATES IN LAND

Present estates- right to gain possession now


In Re O’Connor’s Estate

-Escheat of property to the state constitutes a transfer by reversion, not succession, therefore state is not liable for payment of inheritance tax

Freehold Estates-

Fee Simple- Own real property, total ownership, Lasts forever, Estate is detached from person who owns estate, can be transferred to heirs


Cole v. Steinlauf (No “heir” in title)

 -It is necessary to use the word “heirs” when creating a deed for a fee simple

-The omission of the word “heirs” renders the title unmarketable due to the burden of proving that it is a fee simple conveyance
Fee tail-estate only inheritable by line of lineal descendants


Caccamo v. Banning (Estate granted if there are kids) 

-If there is a provision that states an alternative heir should the grantee not have a child prior to her death or have a child alive at the time of her death, a fee tail is created (not a fee simple conditional)

-A fee tail can be destroyed by transferring land to a strawman who then transfers it back as a fee simple

Life estate- an estate measured by a human life


Moore v. Phillips (You didn’t take care of my future property)


- Duty as a life tenant to keep property in repair.
Estate for years- an estate based on the calendar

Defeasible Estates-

Lewis v. Searles (Entire estate granted conditional upon marriage)
-All devises are fee simple if

1) no intent is expressed to create a life estate only

2) no further devise is made to take effect after death of devisee

3) State statute presumes it’s a fee simple unless states something else

Oldfield v. Stoeco Homes (Co. Retains ownership if fulfills K of draining swamp)

- If language of the deed does not clearly express whether the deed is a fee simple determinable, or a fee simple subject to condition subsequent, the surrounding circumstances and the deed as a whole will determine the intent

Fee simple determinable- Upon the happening of a stated event the estate automatically reverts back to grantor

- Created by any limitation which, in an otherwise effective conveyance of land:

1) creates an estate in fee simple

2) provides that the estate automatically expire upon occurrence of a stated event


“So long as”


“While”


“During”


“Until”

Ex: O conveys to A and his heirs “so long as” Blk Acre not used for a tavern. Estate will revert back to O automatically if Blk Acre used for a tavern. O has a future interest and is a reverter.

Roberts v. Rhodes (Land granted to school no longer used for school purposes)

- If a deed does not contain language of limitation or reversion, the mere expression that property is to be used for a particular purpose will not turn a fee simple into a determinable fee


Leeco Gas & Oil v. County (Condemnation compensates grantor w/ reversion)

-A mere possibility of reverter has no value when the event upon which the estate is to end is not probable within a short time

-Condemnation of a reversionary interest affords adequate compensation

Fee simple condition subsequent (conditional)- If a stated condition is not fulfilled, the grantor must take action to divest the grantee of his estate

- Not automatically reverted

“But if”


“On condition that”


“Provided however”

Ex: O conveys to A and his heirs, but if Blk Acre used as a tavern, O may re-enter and terminate the estate. 

Martin v. City of Seattle (Where’s my boathouse)

- Neither passage of time nor transfer to successors extinguishes the rights conditioned in the deed

Johnson v. City of Wheat Ridge (2yrs later, still no bathrooms)

- If a condition is breached, it requires people who own powers of termination to exercise that right

Future Interest-
Right to gain possession later

Reversion-future estate kept by O when O transfers any number of estates which in the aggregate have a maximum conceptual duration shorter than O’s original estate

1) Nothing stands in way of that reversion becoming an estate except for expiration of estates standing in the way

2) Identifiable takers- Can point to who will get possession once estate expires

Reversions are always vested

Possibility of Reverter- future estate kept by O when transferring out a fee simple determinable

Power of Termination- (Right of Re-entry)

Future estate kept by O when transferring out a fee simple subject to a condition subsequent 

Remainder

1. Future interest created in a third party (someone other than O) which according to the terms of its creation will become a present interest, if ever, immediately upon and no sooner than the natural expiration of all the prior estates created simultaneously with it.

2. Remainders may never follow a fee simple
Vested Remainder (don’t have to do anything but wait until expiration of present interest)

1) no condition precedent- nothing stands in way of future estate except expiration of present estate

2) identifiable takers

- Future interest that is not dependent on uncertain happening or contingency. Not based in question.

-Determination based in language; if clause is added, making gift subject to being divested, it is vested


Kost v. Foster (Bankruptcy trustee sells reversion)

- Main difference between vested and contingent remainder is the present capacity to take possession with certainty that the event upon which vacancy will occur will happen sometime and NOT upon the certainty that it will happen or the possession will become vacant during the lifetime of the remainderman
Contingent Remainder – a hoop that has to be jumped through before gets the property, not vested, if goes to someone not born yet


1) No identifiable takers


2) Conditional precedent

- Right is uncertain
- Based on language, if there are words conditioning the person’s right to take, it is contingent.

-Chief characteristic that distinguishes vested from contingent remainder is the present capacity to take possession should possession become vacant, with certainty that the event upon which vacancy will occur will happen sometime


ABO Petro v. Amstutz (Parents conveyed daughter’s interest)


-O to B & R for life then to living C, if any, otherwise to B & R’s heirs (H)

B & R= LE

Unborn C= Contingent Remainder (Condition precedents-be living, be born)

H= Alt. CR (Cond. Prec.- no children, survive B & R)



O= Reversion


-Can only convey what you have


Stoller v. Doyle

- Contingent remainder cannot follow a fee because a remainder can only exist on the natural expiration of the preceding estate
-Condition Precedent (Future Interest)- something happens before you get prop interest


EX: to A for life, then to B if she survives A

-Condition Subsequent (Present Interest)- something happens during the present estate that causes you to lose title


EX: to A for life, then to B, but if B fails to survive A then to C.

-Remainderman- future interest created in 3rd party, not grantor, which will become a present interest according to the terms of creation immediately upon natural expiration of all prior estates created simultaneously with it
Shelley’s Rule- if fee simple is granted to the literal bodily heirs of the life tenant, the remainder is combined with the freehold estate (life estate) creating a fee simple.

Sybert v. Sybert

-Apply rule unless there is qualifying language to show that “heirs of his body” was not literal and did not signify an indefinite succession of takers from generation to generation

Worthier Rule (Used to determine how you determine who the heirs are)

-If land is limited by way of a remainder to heirs of grantor, this does not create a contingent remainder in grantor’s heirs, rather is simply a reservation by the grantor for a reversion after the particular estate granted expires

Timing is the issue-

If a reversion, then decide who heirs are at time deed is granted

If a remainder, decide who heirs are at time of death.

Braswell v. Braswell

-Rule of Construction- 

1) grantor must expressly indicate intention of creating a remainder

2) presumption in favor of reversions may be rebutted by indication of grantor’s contrary intent gathered from instrument as a whole

-For the rule against remainders to heirs of grantor to be applied

1) there must be an inter vivos (between living persons) transfer

2) there must be a limitation to the grantor’s heirs (used in its technical meaning of indefinite succession) or an equivalent limitation.

Executory Interests-

Seisin

Freehold estate- received with livery of sesin (ceremony involving a dirt clod)

- Have seisin if owned prop and lived there, or if owned and no one else adv. possessed it or if you are adv. possessor

Statute of Uses- proposed to get rid of “T” (placeholder) and converted most equitable estates back into legal estates

Rule Against Perpetuities- No interest is good unless it must vest, if at all, not later than 21 yrs after some life in being at the creation of the interest



-Must vest (or not) within 21 years of grantor’s death


1) no condition precedent


2) identifiable takers are

City of Klamath Falls v. Bell

-When an executory interest, following a fee simple interest in land is void under Rule against Perpetuities prior interest becomes absolute unless lang. makes it clear that the prior interest is to terminate whether the executory interest takes effect or not

Shaver v. Clanton

-Renewal of lease options are exempt from the Rule against Perpetuities bc

-They do not suspend practical power to alienate land bc legal title is still lessor’s

-Should be considered outside of the rule bc it is not fitting w/ commercial arrangements

Concurrent Ownership

General-

Laura v. Christian

-In an interest to preserve concurrently held prop, one tenant pays more than his share to avoid foreclosure, other cotenants may exercise option of taking advantage of this benefit by reimbursing payment to cotenant within a reasonable amt of time.

Creation and Attributes-

Tenants in Common (TIC)

-2 or more people holding an interest in prop, each w/ equal rts to its use and possess  

-Interests may be partitioned, sold, conveyed or devised.

-If it is not specified, presumption is TIC

Joint Tenants (JT)

-JT through rt of survivorship, must have 4 common law unities:


1) Unity of interest- equal ownership rts, all have same amt of prop.


2) Unity of title- got interest from same conveyance


3) Unity of time- got it at same time


4) Unity of Possession- Each entitled to possession of the whole

-While both tenants are alive, each has a contingent remainder in fee, contingent upon being the last man standing

-If destroy any of these unities, destroy survivorship

-If convey land to a third party, survivorship is destroyed, grantee becomes TIC

Jackson v. O’Connell
Where there are two or more joint tenants and one of them conveys his interest to another cotenant, that cotenant grantee holds that share as a tenant in common although he continues to hold his original share in joint tenancy with the remaining cotenants.

Jones v. Green 

-Parties intending to create a JT life estate followed by a contingent remainder in fee to the survivor are indestructible by the voluntary act of only one of the life tenants.

-Only way to get rid of survivorship rt is for both to agree, rather than unilaterally

Mann v. Bradley (Divorce)

-JT may be terminated by mutual agreement where the parties treated their interests as belonging to them in common

Duncan v. Vassaur (Murder)

-JT can be terminated by any act which is inconsistent w/ with JT’s continued existence.

Rt of survivorship
-If one dies, all of prop goes to other cotenant

-Both have FS, and undivided rt to possess the whole

-Rt to severe (while alive only) creating a TIC


-Severe through inconsistent act with JT or one of four unities 

-Rt to partition-ask ct to sell and divide money or partition prop.


Matter of Estate of Vadney

-If there is a manifestation of intent, a deed creating a cotenancy may be deemed to have created a rt to survivorship.

People v. Nogar (Mortgage my half)

-Mortgages operate as a lien upon mortgagor’s interest and do not pass legal title or possession to mortgagee, thereby not destroying any of the unities, hence not severing the estate in JT or rt of survivorship

-Once interest ceases to exist, and the lien of mortgage expires with it

-Creditor may execute and sell interest, then severing JT 

But if O(A and B for life, then to survivor

-Concurrent LE with CR in fee to survivor

-One party unilaterally cannot severe survivorship or partition

Tenants by the Entireties (Ent) 

-Created through marriage
-Creates a unilateral, indestructible rt of survivorship
-Cannot be encumbered by one tenant acting alone

-One spouse may not alienate his interest 

-Cannot be severed or partitioned


-Divorce is the only way to get rid of this and turn into TIC

-Broad immunity from claims of separate creditors

O(A and B, husband and wife, as tenants by the entirities


Sawada v. Endo (Husband’s accident, Wife pays too?)

-Estate by entirety is not subject to claims of creditors of one of the spouses during joint lives

-Public policy favors interests of family unit

Condos and Timeshares-


Centex Homes Corp. v. Boag (Job transfer, Can’t buy condo)

-In a sale of real property, specific performance relief should no longer be automatically available to a vendor of real estate, but should be confined to those special instances where a vendor will otherwise suffer an economic injury for which his damage remedy at law will not be adequate or where other equitable considerations require that the relief be granted
Landlord/Tenant

4 basic tenancies (common law)


1) Tenancy for Years- beginning and ending date


2) Periodic Tenancies- month to month, yr to yr

3) Tenancy At-Will- both agree that if either party wants out, that party will give a certain amt of notice

4) Hold-Over Tenant aka Tenancy of sufferance- landlord’s option to treat them as a wrongdoer and evict or treat them as a periodic tenant

-Are defeasible, can end before ending date if there is a condition subsequent

Ex: Lease is for one year but if you don’t pay rent on time, landlord can exercise rt of re-entry and evict

-When does tenancy end


1) At date of expiration


2) If tenant does not leave, landlord will file suit for ejectment



-Forceable Entry and Detainer statutes (FED)



-gives notice to tenant



-only issue tried is rt to possession


3) If periodic tenancy and don’t give notice, it carries on to next term 

Brown v. Southhall Realty (Slumlord)

-Where conditions that violate a statute or ordinance exist on a leasehold prior to an agreement to lease, the letting of such premises constitutes a violation, which both imply prohibition and render prohibited act void. 

-Residential lease contains an implied covenant to repair and implied  inhabitability 

Covenant for Quiet Enjoyment- generally interpreted to secure the tenant against acts or hindrances of the landlord, and persons deriving their rt or title through him


-Does not protect the tenant from interference by strangers with his possession
-Landlord cannot be responsible for depriving you of enjoyment of premises

-Implied in all lease K

Richard Barton Enterprises v. Tsern (Broken Elevator ruins property)

-The covenant to pay rent under a commercial lease is dependent on the lessor’s compliance w those covenants necessary to provide the lessee w the benefits that were the essence of the bargain as reflected in the lease.

-Relieves lessee of obligation to abandon premises

-Not all breach of covenants justify rent abatement, must be significant breach of a covenant material to the purpose for which the lease was consummated

Tenants Right to Possession-


Adrian v. Robinowitz (Move out, Old Tenant)

-Landlord is under duty to put tenant in actual as well as legal possession of the demise.

Access to Rentals-

Jancik v. Dept of Housing and Urban Dev.(Housing Discrimination)

- Discrimination in the rental of an apt. on the basis of both race and family status are in violation of the Fair Housing Act

-Only old people may discriminate (against children-Senior Citizens Homes)
Provisions Governing Rent, Duration & Use-

Commonwealth Building Corp v. Hirschfield (I’m Going, I’m Going)

-Tenant cannot be held in theory of voluntary K if all other actions indicate that his intention to move out was blatant and known

PigglyWiggly v. Heard (Vacant supermarket)

-If lease does not contain express covenant of continuous operation, look to the language of the lease to determine

-So long as tenants fulfill requirements of the lease, they may be in possession of property until the termination of their lease, regardless of non-use
Fixtures


-Sit between real property and personal property


-Begin as personal property 


-Get attached to real estate and becomes part of real prop


-Can make a piece of property something classified

Is it a fixture? 

-Depends on whose asking.

American rule is based on party’s intent- 

-what did they intend when putting it in

-to attach?

-to remove?

Divided ownership case- person doing attaching is not owner

-Probably assumed thing attached would not become part of real prop

-Can take with them whatever they install for business so long as it does not damage the prop

Common ownership case-person doing attaching is owner

-Probably assumed thing attached would become part of real prop 

Handler v. Horns (Just add a fridge and viola! Meatlocker!)

-Trade fixtures are removable by the tenant so long as he remains in possession of the leasehold, provided that they are removable w/o material injury to the realty, notwithstanding his failure to preserve such right in a renewal lease.

-If obvious that fixtures could never be taken out without damage to property, shows intent of person who put those in that the fixtures become part of real property.

Lease Termination-

Foundation Dev. v. Loehmanns (Oops, rent is late)

-A lease may not be terminated for a trivial or technical breach, even where parties have specifically agreed that any breach gives rise to rt of term.

Tenant Abandonment/Damages-

-Did landlord relet on behalf of first tenant or did landlord surrender?


-Look at terms of lease


-More rent, longer term, brand new lease(surrender

Homeland Bank

-If tenant abandons leasehold, landlord is obligated to mitigate damages through reasonable efforts to find a new tenant

-Abandoning tenant still responsible for term of lease rent

Transfers-
Privity of estate- Landlord/Tenant

-Conveyance between the two creates a relationship for all covenants of the land, including rent, that ends upon surrender


-Sublease- Tenant transfers estate for less than the entire term





-No relationship bc transferee is tenant of transferor, not landlord


-Sublease- Tenant ransfers estate for less than the entire term




-no relationship

-Assignment- transfers the lessee’s estate for entire remainder of term

-Landlord must look to new possessor for rent bc of privity of estate

Jaber v. Miller (Place burns down, still owe me money)

-Ct looks to intention of parties in an agreement to determine if they created a sublease or an assignment



-Look to length of lease-if length is shorter, is a sublease



-Language in agreement

Privity of K- Tenant still has agreement to pay rent for duration of term in lease

-Landlord can always collect rent from original tenant bc always remains in privity of K, even if not in privity of estate bc of reassignment

Childs v. Warner Bros. (So who’s got my theaters now?)

-If covenant against assignment w/o written consent of landlord operated not only upon tenant but also upon his heirs and assigns, covenant is deemed to be multiple and applicable to all future assigns

21 Merchants Row Co. v. Merchants Row Inc. (Please let me assign to the bank)

-In a lease agreement, a landlord’s right to withhold of future assigns, a reasonableness requirement would not be implied in assignment clause of commercial or residential leases

Easements, Profits and Licenses

Easement- interest in land owned by someone else (is NOT possession)


-gives you the right to use that land not subject to approval of owner


-cannot be revoked


-right can be conveyed


-have right to terminate if does not go along w/ terms in agreement

1) Affirmative easement- allows you to do something on somebody else’s property



-usually part of the deed



-Benefited- parcel of land in use 



-Burdened or Servient estate- area of land use is on 

2) Negative easement- prevents owner from doing something on own property

En gross- Right to use someone else’s property



-Conveyed to a particular person

-Generally assignable

-Requires a deed


Profit- Have the right to remove materials in land possessed by another

License- Permission to use


-Can be revoked

Baseball Publishing v. Bruton (Baseball billboard)

-A license conveys no interest in land but merely a consensual and revocable excuse of a trespassory act, while an easement in gross does convey an interest in land and creates specifically enforceable rights

Marone v. Washington Jockey Club (Gambling addiction curbed)
-Admission ticket does not create an interest in the property but rather it grants the use of land but not a right to it, therefore it is revocable


-Irrevocable- RIGHT to use 



-Expenditure of money or labor bc of reliance upon license





-License coupled with an interest in the land



-License in Rem (something)

-Rt to re-entry depending on validity of claim of your rt to whatever it is on the land 


Stoner v. Zuck (Irrigation Ditch)

-A parol license does become irrevocable where money or its equivalent in labor has been expended in execution of the license.

-Requires that expenditures be foreseeable

-Licensee must rely on licensor’s intention to permit licensee to make substantial improvements on the land under the license

-Irrevocable only for as long as is nec. by nature

-Limited to maintaining current improvements, not expanding them

Dominant estate- property whose owners benefit from use of another’s property

Servient estate- property that benefits another’s use

1. Expressed Easement-


a) By grant



-Grantor grants e rts to person conveying land to


b) By reservation



-Grantors keeps e rts on land being conveyed


c) Appurtenant



-Attached to the land, is there forever regardless of transfer


Willard v. First Church (Parking lot for church)

-A grantor in deeding property to one person, may effectively reserve and vest an interest in the same property including the easement in a third party


Urbaitis v. Commonwealth Edison (No more railroad, goodbye land?)

-To distinguish deeds in fee simple from easements, cts look to intentions of parties as reavealed in lang of granting instrument

2. Implied Easements-


a) Strict necessity

-If grantor creates a landlocked parcel through conveyance, grantee has a right to easement for access

-Arises by operation of law without which the owner of the benefited property is deprived of the use and enjoyment of his property.

-No other way

-Is there forever

Finn v. Williams (Ha, ha! You’re trapped)

-Where an owner conveys a portion of his land which has no outlet except over the land of the grantor or strangers, an easement by necessity exists over the retained land of the grantor

b) Quasi easement (reasonable necessity)


-If there is an easement existing on the land that

1) would be considered as such except the owner owns all of the land

2) is permanent 

3) is reasonable



-Must prove intent by 




1) Common owner




2) Continuous, obvious pre-existing use




3) Some degree of necessity

Granite Properties v. Manns (Shopping Center driveway)

-Where the prior use of the land supports the inference of the parties intention to create an implied easement, the required extent of the claimed easement’s necessity will be less than when necessity is the only circumstance from which the inference of intention will be drawn.


Mitchell v. Castellaw

-Easements may be created by implied grant or implied reservation where the circumstances surrounding the conveyance indicate that such easement was intended by the parties even though the deed did not state this

3. By Prescription-


a) Parallel to adverse possession



-Easement-like use of land rather than possession of land



-Continuing right to use land as an easement




1) Actual




2) Open and notorious




3) Exclusive





-Could be shown through concurrent use with owner





-Not in common with gen. public




4) Continuous (10 yrs) 




-Normal sort of continuous use for that assigned property





-Enough to supply notice





-Evidence of use Beebe



5) Adverse (hostile) use





- If Permissive, then NO = license and can be revoked

-(OR)Presumptively adverse use unless landowner also used it or it was preexisting 



-Must successfully stop the use of easement in order to interrupt the statute 

Beebe v. DeMarc (Tire tracks in the mud)

-Continuous use refers only to the character of the user’s state of mind and requires only that the alleged easement be used in a manner consistent with the needs of the user.

Thorton v. Hay (Fence in the beach)

-Allows public to obtain a prescriptive easement

-English doctrine of custom- such a usage as by common consent and uniform practice has become the law of the place or of the subject matter to which it relates- Requisites for fulfilling “custom” requirements:



1. Must be ancient, used for in that manner for as long as one remembers

2. Exercised without interruption caused owners of land



3. Customary use be peaceable and free from dispute



4. Reasonably used in a manner appropriate for land and usage of comm.



5. Visible boundaries



6. Must be obligatory, rt to use is not at discretion of landowner 



7. Must not be repugnant or inconsistent with other customs or laws

b) Fiction of the Lost Grant

-Presupposes that the reason property was in use is that at some time there was a grant of an easement allowing the use but that it was lost

-Acquiescence (passive acceptance), consent by silence


1) Not hostile


2) Not permission

3) Landowners resign that user must have a rt to use prop



-Must attempt to stop use in order to turn into Adverse Easement Use

Scope and Transferability-

-Easement by grant is still available for use of individual divided portions of the property that the easement was originally granted to 

-Determined by reasonable intent, reasonable contemplation

-Reasonable development usually allowed

Kresge v. Winkelman

-Change in dominant estate does not permit an enlargement of the easement if it adds an unreasonable burden to the servient estate

-Easement by prescription will be fairly limited in it what it is used for

Sakansky v. Wein

-Respective rts of dominant and servient estates are determined by reference to the Rule of Reason 
-Consideration of all surrounding circumstances including



1. Location



2. Use of both dominant and servient estates



3. Advantage derived by one



4. Disadvantage suffered by the other

-This rule refuses to give unreasonable rts or impose unreasonable burdens 

-Should be applied only to the original easement if it is in a particular location

Termination of Easements-

Lindsey v. Clark

-A person entitled to an easement in land may abandoned and extinguish such right by a cessation of use coupled w/ acts or circum. clearly showing an intention to abandoned the right

-Mere non-use of an easement for a period, however long, will not amount to abandonment

-Must have acts manifesting an intent to abandoned or an adverse use by owner of servient estate acquiesced by owner of dominant estate for a period sufficient to create prescriptive right

Covenants and Servitudes

Used to tie up land if an easement is not recognized at common law

Traditional Elements-

1. Real Covenant to run with the land     

-Used to sue for money damages

A. Burden (runs with the property) (Def-Person who must comply with covenant)

-Does this person have to comply with the covenant?

1. Intent of covenant creator as to who or what properties should have to comply w/ covenant (in writing by landowners)


2. Notice



a. Actual –deed, written



b. Constructive- bc original restriction was put in the original deed



c. Inquiry- common sense, “idiot notice”


3. “Touch and Concern” the land



a. Covenant must have something to do with their own land



b. Not concerned with personal property

c. Parties are only bound to obligation which reasonable purchasers would expect 

4. Privity



a. Between O and A (O(A)




1. Mutual- Landlord/tenant -OR-




2. Horizontal- Grantor/grantee



-AND-

b. Between A and A’s successor




1. Vertical- Transfer same estate (All of what you have)

B. Benefit (runs with the property) (Pltf-Person enforcing covenant)

-Is this an appropriate person to enforce the covenant?


1. Intent of covenant creator that this person be the enforcer bc they benefit


2. Covenant must “Touch and Concern” their own land



a. Affect economic activity



b. Cannot be a person who does not own the property



c. Parties are only allowed to enforce if reasonably affects own land

Gallagher v. Bell

-Responsible for covenant that runs with the land only so long as you own the land

3. Sometimes Vertical privity

-Restatement 2nd Argues that the Benefit must touch and concern the land before the burden will run (Burden must touch and concern the land)

2. Equitable servitude- real covenants enforceable (negative or affirmative) are available for enforcement in equity (through action)

-Sue in equity if want action (only awards extraneous cleanup damages)

A. Burden (runs with the property) ) (Def-Person who must comply with covenant)

-Does this person have to comply with the covenant?

1. Intent-in writing by landowners


2. Notice



a. Actual –deed, written



b. Constructive- bc original restriction was put in the original deed



c. Inquiry- common sense, “idiot notice”


3. “Touch and Concern” the land



a. Covenant must have something to do with their own land



b. Not concerned with personal property

-No privity required

 
B. Benefit (runs with the property) (Pltf-Person enforcing covenant)

-Is this an appropriate person to enforce the covenant?


1. Intent of covenant creator that this person be the enforcer bc they benefit


2. Covenant must “Touch and Concern” their own land



a. Affect economic activity



b. Cannot be a person who does not own the property

3. Sometimes Vertical privity (A(A’s successor, transfer what you have)

- Benefit must also touch and concern the land before the burden will run (Burden must touch and concern the land)

-Difference between servitudes and covenant is remedy


-For damages- sue for covenant running w/ the land


-For performance- sue for servitude

Construction and Termination-

Joslin v. Pine River Dev.

Restrictive covenants are strictly construed to permit the free use of land, that all doubts must be resolved in favor of free use, and that no restrictions may be implied from those expressly stated.

- Takes into account surrounding circumstances at time of creation to determine intent

If a density restriction was meant by the covenant- must construe as such

Suttle v. Bailey

Grantor must convey to grantees the rt to enforce Restrictive covenant to create a covenant that runs w/ the land

- If covenant states, do not need mutuality of covenant to have rt to enforce

- No mutuality to show where the benefit runs

- Waiver rt makes covenant a personal covenant between grantor and indiv. grantees

-BC of possibility of waiver, neighbors do not know whether they are to have the rt to enforce, or if only grantor can

- To show a common scheme, all lots must have same restriction and that grantor does not have rt to waive restriction upon indiv. lots

Rhue v. Cheyenne Homes

A covenant that lacks specific restrictions may be upheld if the intentions of that covenant is clear.

- Restriction enforcement must be reasonable and made in good faith and not be arbitrary or capricious

How long do covenants stay there?

Depends on statutory limits.

Cowling v. Colligan

- A Ct may not refuse to enforce a residential-only restriction on the sole ground that the change of conditions has rendered the lot unsuitable for residential purposes. If weighing harm against benefit as sole reason for refusal to enforce restriction, the disproportion must be of considerable magnitude. 

- Waiver

- Governmental zoning

- Expressed within covenant- “Covenant shall end…”

- Parties can execute formal releases w/ each other

