Property Outline Fall 2005

I. Overview

a. Unlike Civ pro, property rules are slow changing because:

i. Property is about powers over persons, not just property because the power to include and exclude persons for : use, allowing onto, conditioning the access on payment.  It’s a SOURCE OF WEALTH.

ii. Property ownership = power

b. A bundle of sticks;

i. Transferabilility to future generations

ii. Alienabiltiy to sell to someone else

1. If you can’t transfer it, there is no value

iii. The more space you have the more sovereignty and privacy you have: 20 acres v. 1 acre
c. Tension between society and individuals: Stability is the key to property law, but it does change because society figures something about about how the old rule just doesn’t work anymore.

i. The Law is:

1. a residue of social policy

2. social policy leads to the formation of law

d. EX: The wilderness: 

i. once a place the sinners were banned to, 

ii. but then it changed to a place to settle (our manifest destiny to explore) 

iii. now, it is a place to protect
II. Doctrine of Discovery: If you discover land and law claim to it, that is acceptable to others then that the land is yours.
a. Title: a better claim than others that came later

i. Indian case: Indians were in possession of the land, but had no right of alienability because the owners were the U.S. gov.

1. Since English crown passed to U.S., U.S. owned it, and possesion and occupancy is less in title.

2. Missing stick: alienability aka the ability to sell
b. All land title traced back to the US.  
i. Discovery: see it, it’s mine

ii. Conquest: defeat and take it

iii. Occupancy/ 1st in Time: you are there 1st, so it’s yours

iv. Labor Theory: you work it, it’s yours (but we need to recognize the work)
III. Possession

a. The Tenant is the possessor

b. The Landlord is the owner

i. Prior possession might be enough to defeat 2nddary possession.

1. Who can defeat replevin action?

2. What for who the person is?

a. EX:

i. Tickets allow you to defeat 2nddary possession when you claim your dry cleaning.

ii. Registration allows you to defeat 2nddary possession of a car thief

ii. If the current possessor could defeat replevin, then it would under mind 1st possessors’s right, undermines the security of people’s property. 

iii. If they refuse to give it back, you call authorities to enforce is.

c. A bundle of sticks:

i. Private property is getting public authority to enforce your ownership

ii. power to exclude

iii. intervivos/intestices

iv. alienate

v. develop

vi. transfer

IV. Rule of Capture: 

a. Pierson v. Post (one in pursuit, another kills)

i. Possession = morally wounding (higher than being just hurt, to be pretty sure that it will result in capture) a wild animal, not in pursuit

1. reasons:

a. Purpose: to kill foxes, to pursuer does not achieve the purpose, so more competitive pursuers to more foxed will get killed. 

b. Capture = objective, you can see when someone has done this, there will be a mark. 

c. reduces disagreements.
ii. But: this rule supports the societal good of killing wild animals, is that the best option today when so many wild animals are endangered?

b. What is you didn’t know who had possession? Ghen v. Rich (The whaling case)

i. Custom dictated who had possession: it was customary to give possession to the killing ship, even if it was found weeks later by somebody else. 

ii. Doesn’t matter if you do not actual knowledge, if is what you should have know.

iii. Makes people ask before they buy and to investigate if the seller has actual possession. 

c. Interference by noncompetitor: Keeble v. Hickeringill (the duck decoy pond, neighbor shot guns to scare the ducks)

i. Constructive possession (different form Pierson because this is on private land): legal fiction of possession because he put labor and $ in the pond, so he has constructive possession for the ducks in his pond.

1. Purpose: to kill ducks

2. Unfair competition from person who doesn’t want ducks killed, will be liable.

3. Should have built a better decoy pond, not scare away.

ii. Ex: rival law school built across the street. OK, but if starts to set off bombs at Lewis and Clark, not okay. 
d. Exception:

i. Sovereign owns the wild life.

1. Fiction for the justification for the PURPOSE of conservations

2. But, not responsible for their trash b/c it doesn’t make sense, doesn’t serve public policy.

e. Take away point:

i. ownership and possession are all legal fictions which are created to support a social goal

ii. i.e. dead foxes, fair trade, conservation.

f. What is pre-possessory interest? Popov v. Hayashi (Baseball is caught, dropped, and picked up

i. Custom: show it, wave it around aka marking it.

ii. “sorta catching it” = clouded encumbent title, but it seems less than mortally wounding

iii. pre-possessory interest in the ball was not extinguished by Hayashi getting the balland would have gotten it absent the mob

1. Since no one can really prove who was actually 1st in time,

2. split it = equitable division

3. Another legal fiction
g. Capturing Oil and Gas: A fugitive resource like wild animals that wander around from A to B’s property and it can escape. 

i. Purpose:   to encourage the production of oil and gas.
ii. Hammond case (reinjected gas = natural state =capturable again because whild gas again, H: Mrs. H can drill it all you want)

1. overruled: this is bad for business because other people will recapture it, and the cost will be passed on to consumers

2. Mrs. H2 can’t drill because it isn’t your land, and no trespass unless you can prove damage i.e. subsiding

3. “own to the depths” : constructive possession of the gas on your land and below

iii. Look for the social goal

h. Water: 

i. Riparianism: land owners w/ abutting streams has as a part of their title the use of a portion of the stream, but to the extent that it is reasonable to the stream. Reasonable use rights.

1. Background: grew up in England where it rained lot, agrarian society, part of the land title, so non-use did not mean forfeit, moved to the eastern U.S. no problem

2. Reasonable use: enough water left for guy down the stream  

3. Anti-pierson rule because ownership give you constructive possession of part of the water without the actual capture of it.

ii. Problem when it reach western U.S. because water became scarcer: Coffin v. Left Hand Ditch (LH is upstream, C is downstream, get mad at LH’s dam that diverts water for beneficial use, C tears down dam)

iii. NEW rule (follows the rule of capture): judge made

1. Prior appropriation = 1st in time 1st in right if you use it, if you don’t continue use, you can lose it.

2. Purpose: dry and little water; encourages development of water uses; it is efficient because it allows those water rights to be transfer which allows an increase in utility

iv. Prior appropriation problem: 
1. Winters v. U.S. (Indian treaty w/ water rights?)

a. Notice: 1) person must look around to see who was first diverter; 2) look for indian treaty. In Winters, it was in Indian treaty although not written, implicit because Indians were to become civilized farmers = need water. 
b. Also, unlike prior appropriation where you lose if not used, since fed reserved for Indians, they don’t lose it for not using it.
2. National Audubon Society v. Superior ct of Apline Co. (the Mono lake case: Navigable waters are held in trust)

a. 1st appropriator is L.A. when the CA st. gave it away citing beneficial use; L.A. is using streams that feed Mono lake. 
b. Ct: Public trust doctrine was actually first (like treaty), CA violated the duty when gave it to L.A. 

c. The EFFECTS test: appropriation of nonnavigable streams affects Mono lake = public trust duty.

d. So, 1st in time is CA and cannot permit uses that violate public trust rights. 


i. Theory: Libling says the when you labor it is property, like Keeble’s ducks and prior appropriation

i. BUT, what about riparian rights? or constructive possession?

ii. We want security in land ownership, security in what is mine, not to reward the trespasser

j. Property bundle of sticks

i. the right to exclude

ii. the right to include

iii. the right to alienate

iv. the right to transfer

v. the right to possess

V. Property: Acquisition by Creation

a. Copy cats: do you always own what you “create”?
i. INS v. AP (AP finds the news and publishes it, then INS took from bulletins and sold it to their people)

1. Labor = money, time, effort to gather = reward a quasi-property interest to AP

2. Property interest lasts beyond publication, it lasts until widespread decimation.

3. Policy: the more people hear the news the better v. protecting the labor of someone because it encourages people to work. 

ii. Cheney Brothers v. Doris Silk Corp (puts out dress designs every season, but someone copies them and makes them)
1. Labor for dress ≠ labor for news

2. Policy: good for the consumer to encourage fair competition that drive the prices down.

3. Copying = social value b/c dresses are not as important as news

iii. Smith v. Chanel (No. 5 and designer imposter perfume stating, “we’re as good as Chanel No. 5”)

1. Policy: good for public; brings $ down

2. Doesn’t hurt Chanel

a. Pits no. 5 as industry leader

b. good business

3. No quasi-property interest for labor here: it isn’t news.

iv. Things to think about 

1. We are trying to promote accurate news to get out, decrease $ on dresses and perfume

2. But, don’t want to demoralize the originals/producers

3. Balancing: it’s difficult because a little monopoly is okay, but when it goes to far, won’t protect it. 

b. Cyberspace: 

i. Virtual Works, Inc. v. Volkswagen of Am. (registered vw.net, but not VW the car)

1. Cyberspace ≠ wild, if done in bad faith

a. bad faith:

i. is a trademark used in the domain name?

ii. is a legal person’s name used in the domain name that is commonly used to ID them?

iii. Was the domain named used by someone else to sell goods and services before?

iv. Is person’s bona fide noncommercial use of the mark is a domain name?

v. is the intent to divert consumers?

vi. did the person try to sell it without actually having used it for selling goods or services?
vii. did the person get the domain name knowing that it is identical or confusing with marks of others?

viii. did the person use false info to get the domain name?

ix. is the mark in the domain name distinctive and famous?

b. Here, it was bad faith b/c:

i. they talked about selling, 24 hour mandate

ii. Virtual works was never known as VW

iii. the famousness of VW shows vir. works knew about VW

2. Wild cyberspace is determined by bad faith.

ii. De-physicallized property: unlike land, property = intellectual property = a set of rights

c. Property in One’s Persona: this is a very de-physicallized property right, a persona might be a commodity

i. Bette Midlers v. Ford

1. misrepresentation of my endorsement for Ford

2. misappropriation of my persona

ii. Even with no intent to deceive, the use of an imitation ( not likeness) of a celebrity for commercial profit infringers her right of publicity

d. Property in One’s Person: issue here is not that one’s body parts is property, but whether they should be saleable

i. Moore v. Regents of the UC (patient when to get his spleen out, drs. collected cells and produce a very $$$ cell line and sold it for research
1. Policy: public health issues for not allowing patient to take home their post-op body parts

2. Policy: scientific research is driving by $ incentive, so if they have shared $ with Moore, then no more scientific research

a. If you can sell body parts, then you can sell the whole body = slavery

3. The Cell line is both factually different and legally distinct from the cells taken from Moore’s body

4. Dissent:

a. Drs. are selling it, why not Moore?

b. Slavery ≠ good argument because property can be restricted to certain rights: taking away some sticks with some parameters

i. Can’t sell body

ii. Can sell spleen

iii. still both property, but just defined differently

c. Contest = property by poss’n (in Moore’s body) v. property by labor (the doc’s work)

VI. Review so far

a. Doctrine of Discovery

i. Does possession give a better right?

ii. What is “possession”?

iii. Does Indian Title protect Indian Possession?

1. Yes, right to possess, but no right to transfer freely

b. Doctrine of possession by capture

i. Who is the first to mortally wound? Wild land?

ii. Who is first?

iii. But, “constructive possession” issues exist for water, land, animals on the land?

c. Doctrine of creation

i. Is Copying OK? wild news, not ok; dresses/perfume, ok

ii. Is the copying usesful for society?

1. Looking pass the 2 parties

iii. Prior possession by Moore’s body parts?

VII. Right to Exclude

a. Jacque v. Steenberg Homes, Inc. (mobile home delivery needs to go across because no roads to use)
i. The right to exclude is an “essential stick in the bundle

1. It is the antidote to trespass

2. Okay to exclude as long as it doesn’t hurt others

ii. Even if it is more economically sensible to exclude, intentional trespass is discourage; it is still a tort, doesn’t matter that it is more practical

b. Policy: are these two policy concerns on the same page?

i. Productivity: work for the greater good

ii. Privacy:  keep to yourself
c. State v. Shack (Migrant farm workers getting access to medical and lawyer services on their employer’s property)

i. The right to exclude does not include government aid by excluding them from doing their work

ii. Remember, the idea of “property” serves human interests, and to that end things will be flexible to best serve human interest.  It is a relationship between people.

1. Note: federal policies/ statues don’t necessary allow people to trespass

2. When you have people on your property for business, the nature of property changes.  Lose some rights when property is business related v. private dwelling.

VIII. Adverse Possession: composite statute of limitations & judge made law (always look for the policy it serves)

a. Statute of limitations: 

i. An owner only has a certain amount of time to assert ownership against adverse possessor; the cause of action is limited

ii. Why?

1. To promote productivity: do something with your land

2. Keep track of your property; use it or lose it.

b. Elements of adverse possession(objective test):

i. actual entry: show the neighbors someone is there.

ii. continuous: notice

1. Tacking: this can only happen w/ privity (the mystical glue that binds people together) aka a consensual relationship.

a. ex: B cannot tack on to A if B ousted A.

2. Contextual occupation is enough e.g. a summer home that is in a summer area which is occupied every summer.

a. What about camping? There is an argument that this is enough. 

iii. open and notorious: notice

iv. adverse: must be hostile against the true owner b/c you’re going to act like owner; without the true owner’s permission.

1. If after all this, the owner doesn’t notice then she is negligent, so

2. trespasser became possessor became owner

3. NOTE: title acquired by AP cannot be recorded in the courthouse like a deed or will b/c this title is acquired through an operation of law, thus if he wants it recorded, she must file a quiet title action.

a. AP does get title, and former owner is barred from suing and AP can lease it, sell it, but may have problem selling because no recorded title until the quiet title action.

4. NOTE: you can only AP the estate that you enter into

c. Policy: this is NOT rewarding thievery

i. penalizes non-use (aka laches) : don’t sleep on your right, and

ii. rewarding industriousness: you’ve earned it and it quiets title.

d. The AP before SL has run, has all the rights true owner would have against subsequent APer’s, just not against the true owner.

e. Color of title: a defective deed, but you relied on it
i. This allows you to expand your possession to the meets and bounds of the wrong deed

ii. Also, allows you to enter on part of the lot, and then assume you possess all of it without the fencing requirement

iii. Under of color of title thought, you must enter it to constructively adverse possess it. 

f. Mistake and intent doesn’t matter

i. If Gorski built over 15 inches but did it mistakenly and didn’t intend to, it still can be AP because what matter is WHAT IS GOING ON.

1. 15 inch occupation is actual entry

2. Problem: is it notorious enough to put Mannillo on notice? 

ii. Mistaken boundaries

1. A builds a fence 3 ft over onto B’s land.  S/L runs and A has title through adverse possession.

2. B gets survey after S/L runs and finds mistake, tells A to tear it down; A does and builds new fence on actually property line.

3. A changes her mind and is allowed to evict B b/c tearing down the fence does not change the fact that A had a title claim. 

g. Mistaken improver: equity rules if innocent and in good faith; common law was harsh however if S/L has not run.

h. AP applied to personal property

i. O’keefe Paintings

1. Discovery rule: Concentrates on what the owner did to get it back v. the possessor’s actions

2. Q: did owner use due diligence to find? If y, it tolls the S/L and it does not run against owner. 

i. How does AP applied to a Bona Fide Purchaser? 2 scenarios

i. Owner ( thief ( buyer: not BFP because you cannot buy bad thief title.

ii. Owner ( defrauder ( buyer: yes, BFP, owner cannot get replevin.  BFP gets a voidable title, but gets a better title.

1. the defrauder (like writes a bad check or something) has a voidable title which owner CAN replevin; owner has action against defrauder, b/c

2. owner parts with it willingly, AND

3. chooses the person, can’t choose thief
IX. Landlord/Tenant Law: Watch for the 3rd party: public policy
a. Exam Tip:

- Is it residential?

- How long is the lease? or what type? 
b. The present interest holder = tenant

c. The future interest holder = LL

d. Three types of tenancy: important to distinguish because the different termination of right abilities

i. term of years: fixed ending, set duration, no notice to terminate, termination is set in the lease

ii. periodic tenancy: month to month; no fixed ending; continuous periods; need to give notice for ½ of period if year to year;; otherwise can hold for a period if no notice. If less than a year, notice must be given for one whole period.

iii. tenancy at will: no fixed term; either LL or T can terminated; both parties must be able to do so

e. All lease = legal possession, not always physical possession

i. American Rule: LL only gives legal possession, if you want physical possession put it in the lease

ii. English Rule: physical and legal possession, this is more popular now.

1. B/c Ll is in the better position to know holdover and they picked the holdover; more neg; not as innocent as the new tenant. 
f. Fair Housing Act

i. 3603 (b) exemptions: aka Mrs. Murphy exceptions

1. if you sell/rent and you are the owner, no realtor

2. Four-plex or less, and you live in one unit
ii. 3604 doesn’t apply except (c)

1. Mrs. Murphy turning down black couple doesn’t violate § 3604, but ADVERTISING does = (c) §3604

a. Can’t advertise the preference for discrimination b/c

b. wider effect, spill over effect, too much exposure, advertising bigotry offends a lot of people, but bigotry in private is OK.

c. Advertisement = discriminatory if reas. average reader believes it to be

2. Why any exemptions?

a. small impact, some people do not want gov telling you

b. despotic bigotry is okay 

c. Blackstonian idea: right of property is to include/exclude who you want

iii. Another remedy: § 1982 “enjoyed by white citizens”

1. Mrs. Murphy violates this one, and there are NO exceptions

iv. Look for how it violates §3604 (e.g. national origin) first, and if not there, then maybe 1982 (just white exclusion)

v. Problems: US v. Starrett City (64%/22 %/8%) violated FHA because discriminating, even though the goal was integration

1. So if FHA is to have integrated housing, but you can’t do it this way b/c discrimination, how do you do it?

a. give $ to people so they can pay for nicer homes

b. tax credits to developers

c. who do you give $ to

g. Familial Status Discrimination: 1988 cannot discriminate against people w/ kids

i. to prove discrimination:

1. statutorily protected class

2. applied for house

3. qualified for it

4. rejected although still available 

ii. Δ can rebut with non-discriminatory reason

iii. Π must show pretextual
h. LL must show “Compelling Business Interest” for discriminating against
- single parents

- sometimes heterosexual unmarried couples

- sometimes homosexual couples (cannot for AIDS because it is classified as a handicap

- single woman

i. Forcible Entry Detainer: allows LL to get unpaid rent for at least ten days, and only deal with unpaid rent, no BUTs.  Tenant does not get to talk and must file separate claim, but then is evicted with no home.  FED gets rational and deference. 

i. Things to consider

1. T is often in a tough bind because this is their home, on the street, loses his possession

2. FED does not take this into consideration

j. Vacant Stock Rule: The LL must add it back to its vacant stock and advertise the apartment in question as though it were simply available.

i. This sucks for the LL because this doesn’t allow him to be whole because if he rents that one, then he still has the same # available.

ii. ex: should the LL have to accept T, that is already a tenant in LL’s building?

1. No, the emphasis should be on keeping LL whole, this still keeps him one less.

k. Assignment v. Sublease

i. Assignment is if a tenant transfers his entire interest in a lease. 

1. You can also have partial assignment. 

2. Courts look to the INTENT of the parties. 

3. An assignment transfers privity of estate (which doesn’t transfer with subleases). 

a. Privity of contract: parties to the contract have this

b. Privity of estate: parties have this when the assignee takes the estate his assignor had. e.g. L (T(T1, now L (T1 has privity of estate if an assignment

4. In contract law you are not usually held other people’s promises, but they are with an assignment.

ii. Sublease is a whole new lease. Generally between T and T1

1. T will retain an interest in the leasehold

iii. Lease is a contract and conveyance (in privity of contract). 

1. Also includes privity of estate (rights that don’t spring out of the contract, but have them because of a status). 

2. The landlord can sue and vice versa.

iv. Generally: Agreements to restrain alienation will be honored if they are reasonable. 

1. A common agreement requires permission before any type of transfer. 

2. A lease is a non-free hold estate and you can tie them up more with alienation (perhaps even prohibit any transfer).

v. Residential v. Commercial Leases: Alienation
1. The law wants to let T has the opportunity to transfer (free alienation)

2. Residential lease are more than just about $

3. Residential leases are not necessarily about money. For example, personal possessions, privacy – can’t really apply an objective, reasonable standard.

4. In the objective of promoting alienation, landlord’s lose some rights (losses ability to discriminate).

X. Moral Hazard: who’s responsible?
- T: the incentive to neglect maintenance, especially toward the end of the term, b/c the costs of neglect will soon shift to the LL

- LL: the incentive to neglect everyday repairs because the costs of neglect are borne primarily by the T.

- Result: problems with the aparment

a. Implied Promises:

i. legal poss’n everywhere

ii. actual poss’n (1/2 of places)

iii. “Fit” for the purpose of the lease (may or may not be expressed)

b. Analysis considerations:

i. Is it residential?

1. Commercial leasees are not savvy and are presumed to be as sophisticated as their LL. 

ii. How long is the lease?

iii. Did LL try to mitigate his losses by reasonable effort?

1. Policy: not about fairness and equity because the wrongdoer breacher is betting the benefit of the rule when innocent party is made to act.

2. Policy: It is about economics; not doing society any good for apartment to stay empty.
3. Old rule: if you do something for T, make sure it isn’t surrender because then T is off the hook, not must mitigate, but not viewed as surrender. 

4. New rule: You must mitigate, but that does not mean you have surrendered.

5. Should the obligation to mitigate apply to both residential and commercial? Why or why not?

a. If the policy is to decrease economic waste, then yes

b. Efficiency = $ = mitigation

iv. Was there a cause for constructive eviction?
1. substantial interference w/ T’s use and enjoyment

2. If yes, T can move out and be excused from paying rent

v. Caveat Leasee: you get only get expressed promises, but

1. exception: implied promise = fit or not seriously interfering w/ quiet enjoyment, substantially.
- The focus is on LL INACTION

- Radical: implies a duty
2. exception: LL do have a duty to keep common areas           maintained.

3. exception: LL has a duty to inspect for latent defect

a. Remedy for T: 

i. without rent

ii. constructive eviction (may need to do this w/in a reasonable period; otherwise it may be viewed as a waiver)

c. Illegal Lease (the doctrine before implied warrant of habitility): applies to leases that violate statutory provisions

i. LL must know about it

ii. Violation needs to be big, not deminimis

iii. statute must be in existence b4 the lease

1. Advantages: T is not required to move out

2. Disadvantage: T cannot bargain for lesser rent by allowing the statutory violation

d. Implied Warrant of Habitability

i. This came about because the context of the LL and T relationship had changed

1. T is no longer a yeoman and does not know how to fix things

2. Caveat Leasee grew up in a different world w/ different T’s

a. Disadv: Waiver is not allowed even if Jeffersonian Yeoman says I can do it, can’t shave off rent. 

i. un-American? Freedom of K

ii. PP: not protecting the yeoman, but the poor b/c the spill over of waivability disproportionately impacts the poor.

b. Disadv: T will end up paying for it b/c if LL’s cost go up, so will rent

c. Disadv: if rent increase, then you push poor people out, and then government must provide incentives to developers to build low income housing, or gov pays $ to renters to afford. Public will subsidize this one way or another.

d. What about rent control?

- nonutilitarian b/c it allows T’s to stay w/o more of rent

- but, maybe it’s not always about $, here dislocation is bad.

3. Analysis:

a. Is there a housing code?

b. If no, then does it impact safety or health?

c. T’s responsibility

i. Notice to LL and give them a reasonable time to fix it.

ii. Failure to fix in light of notice = negligence

iii. Cannot allow to waste

1. Waste = obligation of present interest holder (T) to future interest holder (LL)

d. T’s remedies

i. w/hold rent

ii. damage for paid rent

iii. discomfort/annoyance

iv. punitive if willful and wanton

v. self-repair and deduct

e. LL’s responsibilities

i. fix it

ii. cannot retaliate

ii. Applies to all leases and defects (latent or patent)

1. Applies to all FACILITIES VITAL to residential purpose

XI. Present Estates in Land: History and the Fee simple

a. Statute Quia Emptores: stopped subinfeudation, kinda like subleasing

i. Why: T paid services to LL to be there, if T could sublease to anyone the LL wouldn’t know the T, and LL wanted to get into it

1. Before the statute: heirs had the rights to inherit from T, and LL can’t take it away

ii. Effect: Allowed free alienation of tenant. Property owners can alienate land now

b. How does status shift our ability to K?
i. Theories: No more status based rights

1. People don’t get rights b/c it is about your work “the American way”

2. But, many things are still statue based

a. Poor = welfare, that right can’t be taken away w/ due process

b. Right to new property (cannot take away w/o just compensation)

c. Tenant = habitability, rarely can this be Ked away
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c. Terms:

i. Heirs = decendents at death, only become known at death. (This is important if you die inteste b/c the statute lists who they are, line of succession described by state.  You cannot be someone survivor until they die)

ii. Issues = linear, children, grandchildren, straight down the family trees (Distribution is made to decedent’s issues per stirpes which means it goes to be split if one dies)

iii. Ancestors = straight line up, parents of decedent will be the heirs if no children aka issues.

iv. Collaterals = the others if no spouse, no issues, no parents

v. Escheats = if no descendents, and can’t find any one in this inteste, then it escheats to the state. 

d. Words of purchase = who gets the thing, id’s the person

e. Worlds of limitation = what they get and for how long, type of estate created
XII. Freehold estates: The different between freehold and nonfreehold estates is that a freeholder in possession has seisin whereas as leaseholder has only possession
a. Seisin = the silly act which shows to the world who was responsible for the property, giving clot of dirt = serious =ceremonious
i. Now, we know who pays the taxes

b. FSA: fee simple absolute, but more contextual then absolute because these are freely alienated by will or inteste
i. Favorite of the law b/c we like freedom to alienate

ii. FSA = to A and “her heirs” was req’d at common law, but now it’s more of a habit b/c it is preferred

1. ex: O ( A for life, rem. to B = FSA ( LE + FSA

2. If in the 1600s, then would req’r and “her heirs”

3. If 2000s, and said “forever” we favor FSA and probably would be FSA.

iii. Restraints that are repugnant to FSA b/c they take away alienation

1. Disabling = not allowed to transfer 

2. Forfeiture = if you try, you’ll lost it someone else

3. Promissory restraints = promising not to transfer e.g. LL/T

iv. Fee simple determinable: something that has the potential to last forever

1. But, will AUTOMATICALLY end at the occurrence of the specified event

2. If that event NEVER happens, the fsd can last forever. 

3. Look for language like “for so long as” “while” “until”

v. Fee simple subject to a condition subsequent (marginally bigger than fsd): something that has the potential to end based on the action of the grantor

1. 2 things must happen for it to end.

a. condition subsequent must occur, e.g. cubs win

b. O acts and enters, but if he doesn’t, then could be a waiver

2. Courts favor fsscs because they do not like automatically divesting estates (fsd)

3. BLL: Direct restraints on alienation are void b/c they are “repugnant” to the nature of the fsa

a. Restraint on use is okay, but restraint of sale is NOT.

b. cf. Odd fellows = restraint on sale, but court ruled it was fsscs b/c intent of grantor.

4. Look for language like “but if” “upon condition that” “provided that” “however”

vi. Fee simple subject to an executory interest (similar to both fsscs/fsd)

1. this exists when the future interest in to a third party, not the original grantor

c. LE: life estate that must end at the death of the person

i. To A for life = LE

ii. At the time of granting an LE, there is always a future interests that exists. To A for life. = rev. (granted, implied) To A for life, then to B = remainder (not implied, must see it)
iii. Pur autre vie

1. The estate is measured by the life of someone other than the owner the life estate. There are two ways this can happen.

a. To B for the life of A. A = measuring life, and B’s estate will end at A’s life.

b. To A for life, but then A conveys her LE to B. B has a LE pur autre vie, and measuring life = A.

d. Feetail: estate that has the potential of enduring forever, but will cease if and when the first fee tail tenant has no lineal descendents to succeed him in possession

i. To A and the heirs of his body = fee tail
ii. Purpose was to design a restriction on future generations making land passed on to the family only, non alienable

iii. Jeffersonian = anti-hierarchy and aristocracy; Don’t like it any more so it will be interpreted as 1) LE or 2) FSA

e. Waste: applies to all future interest holder

i. Definition: conduct by the life tenant that permanently impairs the value of the land or having some subsequent estate in the land

ii. Recovery depends on a function of the size of the interest
1. Ex: LE have a bigger worry b/c for waste b/c it is a smaller present interest

iii. Two types of waste

1. Permissive: life tenant ACTIVELY causes permanent injury

a. ex: destroying building, ornamental trees, removing natural resources

b. cf: when material change to the surroundings made tearing down the building actually increase the property value is not waste

c. pp: American way of encouraging progress
2. Voluntary: land is ALLOWED to fall into disrepair or fails to take action to protect the land from the elements

a. ex: failing to pay the taxes and allowing the property to be sold at a tax sale is treated as permissive waste.

XIII. Future interests: exist at the present time
a. Exam Tip: There are only 5 future interest. 3 belong to the transferor and 2 to the transfee, figure out who’s getting it and you’ll narrow it down.  

b. Transferor future interest

i. Reversion 

1. Usually implied. look to see if transferor has granted a lesser estate than they have
2. Always vested = alienable, and not subject to RAP. 

ii. Possibility of reverter

1. Usually implied.  look for fsd

2. Automatic when something happens

iii. right of entry

1. retains the power to cut short

2. Usually is express, but if not and unclear courts prefer this because not automatically defeasible. 

c. Transferee future interest

i. Executory interest: cut short fees

1. 3rd party, jumps up and cuts it short

2. e.i.’s can divest someone’s interest

ii. Remainder: happens immediately naturally follows a life estate; with not time in between; but DO NOT divest or cut short the prior estate. 
1. Contingent remainder exists when

a. do not know who it is (unascertained person), OR

b. condition precedent exists; a hurdle must be jumped over, something must happen before they can get it

c. Reversion will exist when there is a contingent remainder.

i. NOTE: it exists at the time of the contingent remainder is formed

d. Remember: condition precedents create contingent remainders 

e. Destructive contingent remainder is when the remainderman is not ready to take seisin when it is offered. Not popular anymore. 

2. Vested remainder exists when

a. the future interest follows immediately when someone interest ends

b. The person is ascertained AND there is no condition precedent to be met

c. if it is vested, they are conveyable. 

d. Rule Against Perpetuities

i. Rule: A contingent interest must vest or fail (does not have to become possessory); we must know if this will happen w/in a specific time; a quasi-S/L

ii. Perpetuities period is a floating time

1. The person must be known during a measuring life plust 21 years

2. Can have contingent interest for a while, but not forever

3. W/o RAP, grantors tie up the property forever

iii. Analysis Steps:

1. Find and construe the future interest. Which one is it?

a. contingent remainder

b. executory remainder

c. vr/s/o (If the class is closed, then no)

2. Test: will we know if this vests or fails w/ a LIFE IN BEING and 21 years?

a. Ask: Is there a possibility of knowing?

b. Who is the Life in Being = person’s life that is knowable?

3. Then, reform: strike out the offensive clause

a. usually will be after the comma of the acceptable clause. 

iv. USRAP: does wait and see w/ a more certain perpetuities period = 90 years.

1. Don’t need LIB because it will always be 90 years

2. So, must vest or fail during LIB or w/in 90 years

XIV. Concurrent Interests

a. 3 Types: 

i. Tenancy-in-common

1. Presumption that this is the one created unless otherwise stated = expressly indicate the right of survivorship (it’s the preferred concurrent estate if it is ambiguous)
2. Two or more persons own the property with NO right of survivorship between them; when one tenant in common dies, her interest passes to her heirs or devisees.

3. Dividing up use rights when each person has an equal right to possess the whole property, one may not exclude another from any part of the property
a. Partitions in kind are favored over partitions in sale

i. R: in sale is involuntary alienation, and the right of alienability is the right to not alienate as well

ii. in kind is better unless requesting party can demonstrate that sale would better promote BOTH the owners’ interest, in sale is too much judicial activism and involvement

iii. Factors: not just economic gain, is there a home involved?

b. Possession by one co-tenant only

i. Parties can agree between themselves that one has the right to exclusively possess, and one will get rent

ii. If one party lives on the property, other party cannot collect rent from them.*

c. Ouster to get rent = high threshold

i. one must be using it exclusively, AND

ii. one must physically keep other out actively (changing locks may not be enough)

iii. Before other will get rent, must first show that he demanded to right to use and enter, and then was denied

iv. If you are the ouster (which encourages use), you must pay rent to other party.

4. Dividing costs in cotenancy

a. Each co-tenant has the duty to pay her share of taxes.  If one pays more, then she can get accounting for payments

i. Exception: If paying co-tenant is in sole possession, she has the duty to pay. Non-occupying gets credit and does not pay taxes/mortgages. (* contrary to the fact that you don’t have pay rent to co-tenant for use)

b. Repairs = voluntary, therefore are not recoverable in an accounting, so make sure to have separate agreement for repairs

i. PP: cts don’t want to be involved w/ the small potatoes

ii. Cf: When you partition, if you paid more repairs, then you can get it. 

c. Improvements = voluntary, therefore are not recoverable in account OR partition

i. But if partition is in-kind, then improver will get side w/ improvement

ii. If sale, then improver will get value added to the property, not the costs
ii. Joint Tenancy

1. Same as T/C = undivided interest in the whole property

2. Need to be clear if want J/T b/c it’s a gambling match and there’s no conveyance at death

3. Two or more persons who own the property

4. W/ a right of survivorship, so when one dies, the other takes all

5. Requires the four unities (at common law); some states only require that the “grantor intended it”
a. time: must vest at the same time
b. title: must be conveyed by the same will or deed
c. interest: must be an equal share and same estate 

d. possession: each must have the right to posses the whole
6. If conveyed to a 3rd party, then it destroys J/T for that person and become T/C, will not destroy for other parties if more than two people. 

a. This can be down through a straw man conveyance at common law, conveying a fee, or mutual dissolution.
b. Academics say there should be some notice to other party, so they know what they have

c. NOTE: a mortgage or a lease or a LE conveyance from one tenant to the other is not enough to sever b/c it is not a transfer of title (only a lien, possessor interest, less than fee), so if one person does this and dies, the mortgage or lease or LE dies with the person b/c his interest doesn’t exist anymore.  To ensure recourse, get both joint tenants to sign on.
iii. Tenancy by the entirety (T/E)

1. Only between a husband and wife

2. W/ right of survivorship

3. Cannot be severed w/o the consent of both spouses

4. Is the interest of one spouse subject to levy and execution by his or her individual creditors?
a. Group 1: Married Women’s Property Acts has no affect on T/E.  Husband may convey the entire estate subject only to the possibility that the wife may survive him.  So, creditors can only reach survivorship rights of husband.

b. Group 2: Interest of debtor spouse can be sold or levied upon for his or her separate debts, subject to the other spouse’s contingent right of survivorship (Prob: creditor can force a sale or move in)

c. Group 3: Attempted conveyance by either spouse is wholly void, and it may not be subjected to the separate debts of one spouse only (HI Endo case, Prob: what if creditor isn’t a creditor per se? PP: family values)

d. Group 4: Contingent right of survivorship of either spouse is separately alienable and attachable during the marriage.

iv. Community Property

1. A marriage earns as a marriage = ½ of the earnings of each spouse belong to the other spouse

2. $ that is community property which buys property = community property

3. CP cannot be created by contract

4. Neither spouse can change CP into separate property w/o the consent of the other

5. At death, you can dispose of ½ b/c it is owned 50 -50 
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XV. Trespass / Nuisance

a. Trespass: someone going onto property that is not theirs; designed to protect exclusive possession

i. Purpose: to keep social order

ii. Elements: physical intrusion, NO intent required (non-voluntary still trespass), NO damage needed, NO reasonableness defense (even if they are doing everything to prevent it, still trespass
b. Nuisance: non-trespass interference that is unreasonable; designed to protect the use and enjoyment
i. Nuisance serves as a reminder that property rights are not abolute

ii. Elements: substantial and unreasonable interference w/ use and enjoyment, actual harm (not just fear)
1. Gravity of the Harm v. Utility of the Conduct

a. location

b. utility

c. injury

d. cost to correct

iii. Public protects public rights
1. This one adversely affects the public as a whole e.g. public health, safety, peace, comfort, or convenience.
2. Private plaintiff can bring this but must 

a. show that the nuisance is especially injurious to her, AND

b. harm she suffers is different from the harm to the public generally aka “special injury”
i. Purpose: protect Δ from a multiplicity of actions AND that redress of wrong to the general public should be left to elected officials
iv. Private protects private use and enjoyment where property interest is affected.
1. 3 elements
a. substantial interference w/ use and enjoyment

b. must act intentionally (intending to cause the action which produces the offense, e.g. intending to refine oil, oil produces fumes, so intent to do fumes)

c. OR, unintentionally and negligent (including ultra-hazardous, wanton, reckless, etc.)

2. Nuisance per se = one that is not permitted in the neighborhood in questions

a. Statutory nuisance, always a nuisance whenever

b. Some courts will say that if someone is in regulatory compliance, there is not nuisance.

i. Blum doesn’t agree b/c regulations don’t provide $ for injured Π
ii. Nuisance law is a failure for pollution prevention, b/c balancing utility w/ pollutions will always be a greater harm than we can understand

c. But, nuisance law should not be supplanted b/c $ to injured is secondary to regs

d. A business which is not a public nuisance per se may become one when its surroundings change.

3. Nuisance per accidents = due to the location or circumstances is a nuisance

a. fact specific inquiry into it

4. If plaintiff “came to the nuisance” does not bar nuisance suit, but might be liable for what they want (e.g. Del Webb development wanted injunction, so Spur’s moving costs were his to pay); less able to get to injunction unless public health is at stake.
a. Maybe a tool of “first in time” again 
v. Defenses:

1. Best available technology

2. What is the utility of the nuisance? Greater than the Harm?

vi. 3 Types of Jurisdiction for Nuisance

1. Rest: subt. and unreasonable = risk/utility

2. Jost: no initial balancing, look for substantial injury first, and then in damages balance to decide if injunctive (if bad) or just $ (not so bad)
3. § 826(b): even if the utility of conduct outweighs the harm, pay if you can afford it and it doesn’t put you out of business.


vii. Remedies

1. Balancing the equities to decide.

a. injunction: Would this lead to an inefficient result?

b. money damages: Does this make the person whole?

c. Analysis:

i. Does Π have a possessory interest in the land?
ii. Evaluate the # of parties involved.

1. Trespass usually involves one party

2. Nuisance usually more, but may be just one (Estancias: air conditioning noise)

iii. Is it Nuisance? Depends one which jurisdiction you use

1. Is the interference substantial and unreasonable?

iv. If yes nuisance, what is the proper relief? $ or injunction

1. Balancing of the equities: is it fair

a. Δ = $ to the co. plus community costs = very clear hard #’s

b. Π = FMV plus health cost = no clear, warm fuzzies, harder to put #’s on the subjective values

2. Note: Injunction may be sold if won. 

d. Examples:

i. Polluting water is easier to show b/c more like trespass b/c it occupies

ii. Polluting gases are more likely nuisance and therefore are afforded defenses

iii. Halfway houses: Y, if you say decline in property value; N, if you say fear of crime

iv. Toxic waste dumps: No, failure of proof, fear is not enough

v. Drive-in theaters: No, b/c you are an abnormally sensitive person, too sensitive

vi. Solar energy panels: No, unless not used in an ordinary way

vii. Spite fences: Yes, just to harass so no utility

viii. Aesthetics: No, if ugly and utility, Yes if just plain ugly

XVI. Easements, Servitudes, and the Like 
a. Generally these are property interest that are use rights w/o possession = the right to use or stop someone from using

i. Possession allows trespass and nuisance actions; these people can’t do these b/c only use right.

b. Servitudes: run w/ the land, makes different from k b/c only between two parties

i. Easements: right to enter land

1. Difference between Easement and License

a. License = trespass w/o it being trespass, can be oral or written, not a property interest, but a personal use right, and REVOCABLE

b. Easement = Not revocable, generally but there are exceptions

2. If A grants B a right to cross from B’s land, then A = servient land owner/estate and B = dominant land owner/estate

3. Affirmative v. Negative easement

a. Aff = right to cross

b. Neg = promise not to do something, restricts owners from doing things

4. appurtenant (benefit to person, doesn’t transfer to next owner) or in gross (benefit to the land, doesn’t matter who the owner is

a. Usually by grant and in writing (S/F b/c real property and longer than 1 year

b. Exceptions

i. Prescription (similar to adv. poss)
1. open/notorious; adverse; continuous; exclusive

· Exclusive does not mean that they must be the only one using
· Exclusive = different from the general public

2. Rights may be acquired through the use of land.

3. Scope* = can only change the uses if it relates reasonably to original use (expansion is narrower than other easements

· ex: pedestrian traffic NOT motor traffic

ii. Estoppel = to protect the investment
1. at first, the start out as licenses, but then it become an estoppel easement when the investments make it inefficient to take it back. Protecting the investment

2. Created by detrimental reliance and a little bit of negligence (owner has ken, but doesn’t stop)

3. Once owner lets the status quo materially change, then loses license to revoke and turns into estoppel easement

4. Criticism: When courts estop owner, it is giving the entitlement at no cost, even O was just casually saying us. Efficient, but not fair = fair would be to make A pay O for the easement.

iii. Prior use: efficiency doctrine, not about fairness
1. Were the servient and dominant estates once part of an undivided tract?

· If No, no prior use easement

2. If yes, was the use in question the subject of a quasi easement?

· an apparent and continuous use in existence at the time the tract was divided?
· Meaning reasonable inspection of premise, discover the existence of the use 

· Does not need to be visible, nonvisible use may be apparent too. 

3. If yes, then is the use in question reasonably necessary for the enjoyment of the claimed dominant tenement? Meaning that it is inefficient to tear it al out

· If no, then no easement by prior use

4. If yes, did the parties intend the use to continue after the tract was divided?

· If no, then no easement by prior use

5. If yes, then easement implied by prior use.

iv. Necessity: requires strict necessity
1. If the owner of a tract of land divides the tract into two lots (not implied easement if the land was never owned by the common grantor)
2. At division, it deprives one lot access to a public road

3. Cannot be a mere convenience, but be no other way

4. Implied only over landlocking parcel

5. Does not require prior use

6. When another possible option appreas, the easement by necessity will disappear

c. In Gross

i. Assignability of an easement in gross 

1. Yes, divisible and transferable, but must be exercised jointly (but you can’t do stuff w/o consent of other party)

2. Must manage the divided easement as one in agreement

3. If not, then you’ll damage the in gross easement

4. If surcharge, then subject to injuction

ii. Comparing easements in common to tenants in common and riparian rights

1. In gross can be transfer, but the use/licensing is veto able, the other party must agree to how to use. Very restrained

2. T/C does not require consensus (think boxing pavilion) 

3. Riparian only requires use that is reasonable, but no veto right

5. profit a prendre ( right go on the land and take stuff like timber, minerals, game, fish)
a. If it is an unlimited and unrestrained could be conceptualized as fee simple in mineral usage

b. Over usage of profit may = surcharge of profit, and may be at risk of forfeiture

6. Scope of Easement *
a. You can expand easements as long as they are “normal development”

i. Reasonable expansion, ok

1. manner

2. frequency

3. intensity

ii. Policy decision to decide what exceeds the scope of the easement

b. Easement may not be used to access nondominant land, usually injunction

i. If misuse is not that bad, remedy might be subject to equitable balancing.

ii. Prob: similar to nuisance balancing, but easements don’t have the same at stake (breathing air of a community v. dispute between neighbors)

c. Old rule: easement does not include utility lines

d. New rule: easement includes utility b/c modern understanding include utilities

e. Moving an easement

i. Dominant rule: must get dominant owner’s permission if servient wants to change

ii. Rest: servient can change if pays for it and does not increase burden on dominant

f. Overusing subject to injunction or damages

7. Termination of Easement

a. Analysis

i. Is it an easement or fee simple?

ii. If easement, did owner abandon it?
1. Not just lack of use

2. Must be affirmative action to show intent to forgo the right

· ex: tearing up track is enough to abandon

b. You can lose an easement by

i. Abandonment

ii. Prescription: adversely taken from you / physical prevention

iii. Dom/serv estate unite under owner, merges so disappears

iv. Releasing it to servient estate which produces the uniting (oral or written)
8. Public Trust Doctrine: the public owns wet sand and ocean, and therefore easements may exist to allow access to the land

a. A mix of necessity and prescription 

b. Without the easement, the public trust would be destroyed because what is ownership, dominion, and sovereignty over land if you can’t get to it.
c. Contextual = is there a lack of access to public trust land? case by case

9. Custom doctrine: 7 factors

a. ancient
b. w/o interruption

c. peaceable and free from dispute

d. appropriate to the use of the community

e. visible boundaries for certainty, i.e. the dry sand

f. must be obligatory = exercise everywhere, up and down, consistently applied everywhere (not case by case like PTD)

g. the memory of many runneth not to the contrary
10. Negative Rights: Easements, Covenants, Equitable servitudes

a. Harder to see b/c not like a worn path b/c hard to see a promise

b. English limited negative easements to these forms, if not one of these four, then the promise is still enforceable btw the two parties, but cannot on their heirs, will NOT run with the land. 

i. light (blocking window)

ii. air (blocking wind)

iii. support (excavation below)

iv. water from artificial source (blocking flow of water)

1. American courts: do have the same reasons b/c English land records were a mess, record keeping in good here, but these four still influence American cts. 

c. 3 different kinds of negative rights (importance is how the 3 run w/ the land = enforcing against successor)

i. Easement is easy to enforce against successor

1. intent to run w/ the land = “heirs and assignees”

2. notice = record at public office
ii. Covenants: these are favored b/c they don’t involve forfeiture (unlike conditions which are forfeitures) and the damages are $ 
1. Promise to use or not to use the land in a specified way

2. Have dominant and servient estates

3. Can be both aff and neg

4. Typically recorded

5. If party is trying to get $ damages, you are seeking to enforce covenant at law

a. Must show privity *

b. If party is trying to get injunction, it is probably an equitable servitude. *

6. Covenants (neg/aff promises) require

a. intent

b. notice

c. privity* = the mystical glue that holds people together

i. Vertical Privity: people who succeed w/ same estate are bound (not leasees, maybe LE)

ii. Horizontal Privity: original parties have special relationship (strawman ok, neighbors do not have horizontal privity, grantor and grantees do (US, not Eng.), LL/T (Both)

iii. “touch and concern the land”

7. Racially restrictive covenants are allowed, but won’t be enforced by cts (st. action implicates 14 gm

a. A reminder : no property rights w/o public/st. enforcement

b. So how would you strike down a racially restrictive covenant w/o C ground?

i. 1982

ii. no horizontal privity b/c neighbors (only if covenant, no so injunction)

iii. Best = unreasonable restraint on alienability

iv. Best = does not t + c the land b/c it is about racism, not intended to deal w/ the property

iii. Equitable servitudes : covenants that are enforced in equity

1. Different: what type of damages are you seeking? *
a. If injunction w/ $ for servitude, then equitable servitude argument so you don’t have to get privity

2. Requires

a. intent

b. notice

c. touch and concern the land

d. BFP w/o notice does not take subject to covenant (actual, constructive, or inquiry)
iv. Termination of covenants and servitudes (common theme: cts are reluctant to overturn covenants w/ change condition or reasonableness, etc.)
1. Same apply from termination of easements, AND

2. Doctrine of Changed Conditions: allows cts to terminate covenant that have outlived their use

a. High Burden Test to prove

i. Who are the beneficiaries?

ii. ALL benefit has been lost for the covenant?

iii. Does the covenant still serve the original purpose?

iv. If beneficiaries still exist, covenant stays. 

3. Change in the neighborhood 

a. Reliance on the covenant is the property interest and has a right to do so.

i. Rest: a greater public interest may trump covenant, but property interest would be compensated

ii. Zoning changes won’t destroy covenants, but might be evidence of changing conditions

4. Cannot abandon fee simple (unlike easement)

5. Homeowner Associations

a. CCRs are presumed to be reasonable b/c al buyers rely on them when they buy into the condo development

i. Judges do not like to get involved

ii. Presumed reasonable b/c in original 

b. Reasonable as a whole to the community (not individual evaluating)

c. Bigger concern: these are like private governments for gated communities.

i. Is that state action?

ii. Social implications of gated communities

XVII. Eminent Domain and Physical Invasions

a. 5th Am: private property shall not be taken for public use w/o payment of just compensation

i. Rationales:

1. Sovereign states had original and absolute ownership of property, prior to possession by citizens; individual possession derived from grants from the state and was held subject to an implied reservation that the state might resume ownership.

2. Eminent domain is the natural consequence of royal prerogatives that inhered in the concept of feudalism; on this view the taking power is a remnant of feudal tenures.

3. Eminent domain is an inherent attribute of sovereignty, necessary to the very existence of government.

ii. Why should they ever be allowed to take the prop?

1. better use

2. efficiency

iii. Parts

1. Payment = just compensation operates as a check on the condemnation power

a. This is easy for taking issues

b. If allowed for takings, then $.

c. Disciplines the government to make sure the ones you condemn are the best options. 

2. Taking = duh! the land

a. When there is no direct taking, the issue is whether the REGULATION is essentially a condemnation.

b. If yes, then should government pay

iv. Issues:

1. What is a taking?

2. What is public use? (aka public purpose)
a. HI case = breaking up oligarchy

b. Berham (D.C.) = slum clearing

c. Poletown = economic benefit to society

d. Kelo controversy

i. Majority

1. benefits the public, public use = public benefit as long as the relationship is RATIONAL

· public purpose does not need the involvement of the general public
· purpose = job and tax revenues

2. City has a plan, not just about taking property from A to B (prob: people w/ $ politically influence the plan)

3. Questions to ask: what if the public benefits are pretextual or incidental? (Kennedy’s concurrence)

ii. Dissent

1. not bad here, and they are nice houses

2. must find blight 1st; must be problem to fix

3. must actually have a problem that is solved immediately at the taking

4. Questions to ask: disproportionally affects the poor and minority 

v. Regulatory as takings
1. First, always look to see if complainant actually owned the claim they say is being taking.

a. Other cases we’ve read all don’t have threshold requirement 

2. Physical occupation is a taking

a. No balancing of public benefit

b. A physical invasion cuts into and destructs a part of the bundle of sticks

c. Loses the right to exclude

d. ex:

i. Cable company’s cables all over your building out of your control = physical occupation = takings (nominal damages)

1. 3rd party involved

ii. cf- Mailboxes and fire detectors = physical occupation, but NOT takings b/c they still belong to the LL and controls where it goes

1. No 3rd party involved

iii. It’s not about the $, it’s about your property rights

3. Total Taking = economic wipe out

a. functional equivalent of physical invasion

b. feels the same

i. 100% economic wipeout per se doesn’t happen very often

ii. must be 100%

iii. There’s always something else that someone can do

4. Denial of a wetland fill is NOT a taking

a. No taking b/c person wanted to use land in a “unnatural way”

b. Could be argued that wetland protection is securing public aesthetics, i.e. water quality measure

vi. Controlling public harm (nuisance) NOT taking

1. ex: cutting down cedar trees was not a taking b/c preventing public harm of losing apples trees
a. Average Reciprocity in return: you get a benefit from the regulations too

i. ex: zoning = no two story buildings, you can’t build, but neither can your neighbor

ii. ex: mining but leaving columns, you will kills less of your ees

2. Preventing public harm is w/in the police power of the state to protect health and welfare of people

3. Nuisance as a defense to takings cannot be merely per se (statutory nuisance) 

a. Must be common law nuisance; background principles on common law nuisance

i. Old statute can become a background principle

ii. St common law property principles will be important for analysis

iii. ex: background principles

1. navigable waters 
2. zoning

3. public trust

4. custom

5. natural use

vii. Creating public benefit = taking

1. Rule Based on Measuring and Balancing 

a. The Too far test

i. If you go too far, then it is a taking

ii. What is the economic effect on owner?

iii. What is the government interest? (public welfare is a strong gov. interest)

iv. Does it interfere w/ investment-backed expectations? (What did they buy the property for?)
b. Two ways to look at the scope of the property at issue

i. Holmesian : all are contained in small rights, small view of property

1. ex: taking all of your property = profit a prendre = 100% if you can’t mine

2. Conceptual Severance:

· separate parts of a whole means you can take one part NOT takings

· CS = If individual rights, and you take that part = takings

ii. Brandeisian: property as a whole, big view of all your rights

1. ex: denominator issue = 1(mining rights under this house)/100000(mining rights all over Penn)

iii. Either way it seems that government regulations against those who own lots of property are more likely to be constitutional

1. Protects small land owners more w/ takings issues

2. This seems ok because people who own lots own lots, and $ to influence legislation.

2. Historical Landmark Takings

a. Just b/c government has imposed limits on developing property or diminution in value = NOT taking 

i. Like zoning laws, which are part of a constitutional comprehensive plan for achieving a significant public purpose

ii. Owner still may have a reasonable existing use that they expected when they bought the place (investment-backed expectations)
iii. No physical invasion

b. Picking them is part of plan

c. Reserved for the public

i. But isn’t it not fair that social benefit burden is place on singled out owner

d. TDRs (Transferable Development Rights) mitigate the impact on owner
e. But, it still depends on how you characterize the property.

i. airspace = all property, small view = takings

ii. building as a whole = airspace small part = Not takings 

3. Rescinding a takings

a. Legislature can rescind by stopping a permanent take, but still must pay for that temporary time of take due to regulation

b. Temporal take is compensable

b. Analysis

i. Did gov physically invade space?

1. then taking

ii. Did gov. take all 100% of economic viable uses?

1. then taking

iii. Did gov. decrease economic value?

1. Balance facts in the contact

a. Character of the st. action

i. Nuisance like?

ii. What is the back ground principle?

b. If it exists, then go to balancing

2. Economic Impact

a. Interference w/ investment expectations?

b. Did owner have actual reliance

