Property Outline

I. DISCOVERY DOCTRINE

- aka white Xian nation rule

Johnson v. McIntosh (1823)

J bought title from Natives in 1773, McI granted right to extinguish Indian title by purchase or conquest from Govt after 1975. Govt gave grants pursuant to 1795 treaty w Natives. 

J. Marshall: Indian title has right of occupancy but not the right to title/alienate except to US govt., only Xian “discoverers” have full title to lands. Under discovery doctrine whichever Xian nation found it first gave “title” to govt against other Euro govt. US govt had title transferred from UK bc sovereign Xian govt.  

Effect: US govt has monopoly on purchases for Indian land, thereby driving down the price. All titles must be traced back to the govt. 

Philosophy- Locke’s labor and “trash it up” with marks, too late for cts to change it (legal necessity)

II.   PROPERTY BY CAPTURE

-aka “first in time” whoever marks so clearly as to transfer

A. wild animals

Pierson v. Post (1805), NY

Post- fox hunter, Pierson- kills fox and takes it. On wild, “uninhabited lands.” Post claims that “in hot pursuit” qualifies as possession. Pierson- “mortally wounding” is possession.

Ct: Pierson is in possession bc Post didn’t do enough to fox to claim it, must “mortally wound, ensnare, circumvent as to deprive of natural liberty, and subject wild animal to ctrl of pursuer.” Pursuit is not enough to claim legal right to animal

Dissent: custom of fox hunting is that “hot pursuit” is possession.

Philosophy- society wants to reward capturer, not pursuer + promotes certainty

BLUM- When should custom matter, and whose custom?

Ghen v. Rich (Mass, 1881)

Whaling custom in town is that hunter lances whale, it washes to shore several days later, someone finds it and the hunter gives them a finder’s fee. P lances whale, washes to next town, 3rd Pty finds and sells to D at auction. P sues D over cost of whale oil he lost.  

P claims lancing is enough to posess even though wasn’t next to his ship and rolled up to beach 3 days later bc this is the custom in his town/industry. D claims no notice or ken of custom. 

R: when all that is practicable to secure the wild animal is done, it becomes prop of the securer who has excercised sufficient personal control over wild animal

Ct: D negligent bc he should’ve ken; “inquiry notice”

Keeble v. Hickergill (1707)

*case distinguished from Ghen, Pierson bc not on wild or common lands*

K is landowner with decoy pond he created to lure ducks onto pond. H frightens ducks away w his gun from his land bc he is a competitor. 

Ct: Bc decoy pond is product of K’s enterprise, he has constructive poss’n of ducks on it.

H interfered w K’s business, not just his property. H has a right to attract ducks to his pond through free enterprise, but not destructive enterprise. Had H gotten rid of ducks w free enterprise it would’ve been ok.

Constructive Possession: its yours when its on your land, or if govt, when you have interst in it…

Popov v. Hayashi 

P catches Barry Bond’s homer in the game, is attacked by mob. H gets a hold of ball and hides it. P claim’s conversion (stealing of property), H claims poss’n in fact.

Ct: P didn’t do enough to “mark” the ball (ie mortally wound it) to have poss’n. But the reason he didn’t mark was because of the mob’s illegal activity. Bc we can’t ken what would’ve happened w/out the mob, P had “pre-possessory interest”

R: when actor undertakes significant but incomplete steps to achieve poss’n of a piece of abandoned personalty, and effort is interrupted by illegal acts of others, actor has legally cognizable pre-possessory interest in property.

Result: split the profits

Policy- ct doesn’t want to reward bad acts of illegal mob

B. Oil, Gas, and Water

Oil, etc // wild animals bc they can “escape”

Hypo 1: A and B are neighbors. Beneath both their land is a pool of gas. 

R: each can drill and all he “captures” is his.  Benefit- maxes competition. Problem- economically inefficient, uses up resources, over drilling ruins pressure/ability to extract

Hypo 2: A and B neighbors. Beneath B’s land is a pool of gas. A slant drills into pool.

R: B has constructive poss’n bc he owns land, not wild land. Slant drilling is trespass.

Hammonds v. Central Kty Nat’l Gas, (1934)

Gas corp and H are neighbors. D injects gas underground for storage. Pool is beneath both P and D’s land. P drills into pool- justifies bc of trespass- and sells back to D. 

Ct: bc captured gas is being returned to “wild” state, it is common property, can drill. 

Over’d: 50 yrs later ct reasoned no trespass unless can show damages. + econ inefficient- bc gas corps had to purchase easements and containers for storage, had higher costs.

R: reinjected gas does not return to wild state and thus not a common pool. Neighbors can’t drill.

Riparianism v. Prior Appropriation

Riparian: Latin, “of the bank.”  Landowners have right to use a portion of their stream to a “reasonable use” depending on other riparian needs. Pre-Industrial, contextual rule from England. Water rights are a part of title to land, applied in Eastern US.

prior appropriation applies in Western US: 1st in time for beneficial use.

Miller v. Lutheran Conference and Camp (Pa 1938)

R: no riparian rights where the LO actually own the land under a non-navigable lake.

Coffin v. Left Hand Ditch Corp. (1882) Colorado

P owns land next to creek, argues he has riparian rights. D diverts water downstream w/damn, P has no more water and destroys D’s dam. D argues he has water rights bc he’s put water to “beneficial use.”

Ct: Colorado’s aridity means riparian laws would render land useless. Instead use law of “prior appropriation.”  Whoever puts water to beneficial use first has rights against all subsequent appropriators. Even if 1st appropriator came after 1st landowner. 

R: First in time to appropriate for beneficial use. (benf. Use- miner’s, ag, municipality)

Winters v. US (1908) SCt

1874 US gives land to Crow.  1888 new treaty, Indians give land “back” except for res.  1895 Winters settles in Montana.  1898 Fed funds Indian irrigation project of Milk r. for farming.  1905 Drought. 

P argues he is first to irrigate river in 1895, and he had no notice of Indian right. 

Ct: P should’ve ken bc Fed govt implicitly reserved water rights for Indians w/ treaty of 1888.  Evident bc purpose of treaty to “civilize” Indians, need irrigation to have agric.

R: Reserved water rights on federal reservations for serving purpose of res. Type of Riparian law for Indians. Effect- states have no control over the water. 

US v. Winans (1905) SCt

Yakima Indians had explicitly accounted for water rights at all their spots in their treaty, even if on private land.  Ct rules for Yak. Bc water rights were their “immemorial rights.”

Nat’l Audubon Soc. v. Superior Ct of Alpine Cty. (1983) Cal. (Mono lake case)

LA acquires water rts to 4 of 5 streams running into mono l. to divert for use in city. State board awarded city prior approp. Rights in 1940. Water board didn’t consider state’s public trust duty.

Ct: state of Cal. Holds public trust in tidelands, navigable waters, (and waters that feed into navigable waters here) that serves to protect interests of public by protecting natural assets. Public trust is first in time, has always existed. 

R: boards and reviewing cts must take into account public trust issues “when feasible”

Result: “continuous supervisory duty of public trust” means water rights are in the air for everyone. No vested water rights in California.

Blum: this is similar to Popov in that it is an “accommodation” case.   

III.  PROPERTY BY CREATION

A. News

International News Service v. Associated Press (1918) SCt.

D accuses P of copying D’s news stories on East coast bulletins then sending West ahead of D, to D’s financial detriment. D claims news belongs to them bc of labor/cost of collecting and can’t copyright. P says news is property of public once it’s published and free for anyone to communicate. 

Ct: information is “quasi-property” bc of labor involved, even if intangible. Prop. Right exists until after it’s published AND disseminated and commercial use has passed. 

B. Dress Patterns

Cheney Bros. v. Doris Silk Corp. (1930)

D copies fashion design from P so that P’s designs are less sellable late in season. 

Ct: distinguishes dress patterns from news bc wants to encourage competition to benefit the consumer. (social benefit), no copyrights or stat rights for patterns, in absence of, rights limited to his chattels, to exclude other for enjoyment of chattle is ok, to limit any imitation of chattels is not allowed.

Is there an issue of the time head start leaving ability to profit?- didn’t destroy his ability to create.

Chanel v. Smith- w unpatented perfume, competitor can claim it’s product is equivalent to another. Policy- to promote competition

C. Cyberspace

Virtual Works v. Volkswagen (2001)

P registers domain name “vw.net”, uses for 2 yrs. VW dealerships contacted P to offer purchase of name.  P called VW hq w threat to auction name if D didn’t pay up. P CEO was aware of value of name to D and contemplated selling it when he registered. 

R: Under ACPA cybersquatter is liable to owner of protected mark if :

Test:  

1. has a bad faith intent to profit from that mark…and;

          
2. registers, traffics in, or uses a domain name that---

i. in the case of a mark that is distinctive…is identical or confusingly 

similar to that mark;

ii. in the case of a famous mark…, is identical or confusingly similar

to or dillutive of that mark;

Test for Bad Faith Determination [15 USC 1125 (d)(1)(A):

In determining whether a person has a bad faith intent, a ct may consider factors such as but not ltd to:

1. the trademark or other intellectual property rights of the person, if any, in the 

domain name

2. the extant to which the domain name consists of the legal name of the person 

or a name that is otherwise commonly used to identify that person

3. the person’s prior use, if any, of the domain name in connection with the bona

fide offering of any goods or services

4. the person’s bf noncommercial or fair use of the mark in a site accessible 

under the domain name

5. the person’s intent to divert consumers from the mark of owner’s online 

location to a site that could harm the goodwill represented by the mark, either 

for commercial gain or with the intent to tarnish or disparage the mark

6. the person’s offer to transfer, sell, or otherwise assign the domain name to the 

mark owner or any third party for financial gain without having used the domain name in a bf offering of any goods or services

7. the person’s provision of material and misleading false contact info when 

applying for the registration of the domain name

8. the person’s registration or acquistion of multiple domain names which the 

person kens are identical or confusingly similar to marks of others… and

9. the extent to which the mark incorporated in the person’s domain name 

registration is or is not distinctive and famous.

SAFE HARBOR- “bad faith intent shall not be found in any case in which the ct determines that the person believed and had reasonable grounds to believe that the use of the domain name was fair use or otherwise lawful.”

Ct: P bad faith evidenced by CEO comment, threat to hq, no reas grounds to believe use was fair/lawful, many other names were avail, and busn wasn’t ken as “vw.” 

D. Right to Personality and Body Parts

Midler v. Ford Motor Co. (1988)

D uses impersonator of P in commercial. P claims she can exclude her persona f/ appropriation. 

Ct: misrepresentation of P’s beliefs to public. There is a right in your likeness for profit.

Moore v. Regents of UC (1990)--- no prop right in body parts 

P at UCLA for treatment of leukemia, Dr discover his cells are unique, do research w/out P’s ken and develop and patent “mo” cell line worth billions. P sues for lack of informed consent, breach of fiduciary duty, negligent misrepresentation, and conversion bc P claims property interest in his body tissue. D claims their labor made tissue their property

Ct: P’s wrongs can be remedied by notice to patient of intent to use tissue.

A: 1. bc Ca law limits patients ability to ctrl parts after removal, there is a public health social policy against P’s prop right to body. 

2. cells patented are different f/ P’s cells and P’s cells are same as everyone else- not unique.

3. concerned that scientific research will be ltd by a rule otherwise.

New Rule-- ONLY thing required is informed consent, no property right in body parts. 

Dissent: (Blum says pay attn to method Mosk uses of property working for us). Different levels of alienability in property; some may be sold but not given away, some may be given away but not sold. Already a property right established in the body (blood bank). 

IV.   RIGHT TO EXCLUDE

Jacques v. Steenberg Homes 

D wants to cut across P’s land bc easiest route to deliver mobile home. P denies, D trespasses anyway. 

R: right to exclude is essential right, Kaiser v. Aetna
Blum: Right to exclude is essential bc: can choose associates, can be productive, stability.

Policy: society has interest in punish and deter intentional trespassers, prevents landowners from resorting to self-help

Exceptions—public policy exception

State v. Shack (1971)

D are social workers, go to P farm to help migrant workers who live there. D are a dr. and lawyer, funded by fed. Office of Economic Opportunity. P is LL/’er. Won’t let them see workers unless he’s present. P argues trespass.

R: Property rights don’t include right to exclude to the detriment of the health, well-being of another. No one can K their basic rights away. Public Policy argument. 

V.    ADVERSE POSSESION

Def: once adverse poss’or can est. AP, a new title is vested in him by law, and date extends back in time to the date of the event that eventually granted AP (occupation.) Applies to personalty as well as land. Has statutory and Legal components.

Note: Rule of Increase: if A takes possn of cow, cow has calves, statutory period passes as to cow, A AP’s both cow and calves- even though calves haven’t had stat period. 

Requirements:

a. Statutory part- length of time needs to pass and S.o.L for L/owner, varies w 

jurisdiction


b. reqm’ts- 

1. actual entry w/exclusive poss’n- shows neighbors yr using land exlcusively

2. Continuous for statutory period- 

R: Tacking can be used to satisfy “continuous” if privity relationship exits. Privity is a consensual relationship, therefore cannot exist in case of abandonment or threat of force. 

R: continous defined according to customary use of land.

3. Open and notorious- different rules for sub/urban areas

4. “adverse” under a claim of right/ claim of title- hostile to actual owner’s title (ie have to act like yr the owner)*

5. exclusive--- can’t have 2 adverse possesors

c. LL response- if less than statutory period:

1. give notice of ejectment

2. (better) give him permission (make a licensee)

Policy behind:

1. reward industriousness and penalize laches (“latchees” – non use)

Oliver Wendell Holmes: “if a man neglects to enforce his rights, he cannot complain if, after a while, the law follows his example..”

2. correct errors in conveyancing 

3. quiet titles which are openly and consistently asserted

“Color of Title” : aka constructive adverse poss’n- when adverse user enters the property of another with a deed or other instrument of transfer that appears valid on it’s face but is in fact invalid, the user enters the land under “color of title”

Modifies elements of adverse poss’n, must exist concurrently;

1. hostility may be proven as a matter of law by defective title (some jurisd)

2. modifies element of actual use- user if successful, gains title to land he actually possesses AND of lands described in deed

3. prescriptive period is shorter---(some jurisd) 

allows one to expand possession to bounds of defective title. Burden of proof lays w adverse poss’or.  Presumes if one enters part of lot, one owns whole lot. CoT allows you to claim constructive adverse poss’n, but can be defeated by actual poss’n. ----pg 146, prob—must be confirmed by judicial decree

f. AP against the Govt. generally not allowed

Adverse Reqmt*  3 types

1. objective standard- state of mind is irrelevant

2. good faith standard- state of mind must be “I thought I owned it”

3. aggressive trespass standard- state of mind is “I thought I didn’t own it, but I intended to make it mine”

Van Valkenburg v. Lutz (1952) New York

D uses empty land for many years as pathway and as small garden. P buys land and tries to eject D. 1st case, D admits P’s ownership of land, but claims right of access to “prescriptive easement.” Later, D makes claim of adverse possession of entire parcel. Trl ct and app ct for D. 

A: possession wasn’t adverse bc ken wasn’t his property. Therefore wasn’t hostile to P- can’t act like owner when you know your not.

Blum: viewing “adverse” as a state of mind  is the minority view among states. Adverse is about actions, what people can see. Some cts require good faith, which means AP ltd to boundary disputes and mistakes.  

Boundary Disputes and Mistakes

Manillo v. Gorski (1969) New Jersey

D extended walkway 15” over P property line in mistaken belief it was his property. Time period elapsed sufficient for AP.  P argues not adverse bc D didn’t ken he was on their land, no requisite intent for “adverse.” And poss’n wasn’t open and notorious.

R: knowing intentional hostility not required, any entry that is exclusive, continuous, uninterrupted, visible and notorious is sufficient- even if mistaken title.

R: open and notorious has different meanings in sub/urban areas where boundaries are not clear without a survey and disputed land is small. Therefore there is no presumption of notice in boundary disputes in dense areas  Need actual notice for “open + notorious” 

Remedy: Equitible remedy avail when causes great hardship. True owner may be forced to convey for consideration.

Result: D gets land, pays P $250 for value in settlement. 

Continuity Reqmt-- Tacking

Howard v. Kunto (1970)

Deeds improperly describe the land deeded to H, K, and M in the middle of them as one lot to the west of where there home’s actually are.  H claims the land K’s home is on is his. K claims AP even though he’d only lived there for one year at time of H’s claim bc 1. if you take the combined time of all the possessors in privity on the land (tacking), it is greater than the statutory period, and 2. it was continuous. 

Ct: P’s arugmt that summer residence is not continuous fails bc “continuous” is defined according to customs and norms usually on land. Since the custom here was a summer residence, it was continuous. Tacking permitted bc K in privity w previous owners. 

Privity: is a consensual relationship, “need some reasonable connection btw successive occupants of real property”

Note on Continuity reqmt: less stringent on wild lands. In Ray v. Beacon AP’s camped every summer and left no trace—ask Blumm

Personalty (Personal Property)

O’Keefe v. Snyder (1980)

P claims paintings stolen from gallery in 1946. Didn’t report until 1972. 1976 found paintings in D’s poss’n. P wants “replevin” (// ejectment on real property, if prop destroyed, “trover”.) D claims he purchased from person in AP, therefore has good title bc of privity/tacking. P claims stolen, can never have good title. 

R: ct here applies “discovery rule”- SoL of 6yrs for action of replevin runs from the time the owner  failed to excercised “due diligence” in recovery. Therefore DD stops SoL from running and preserves the rights of title and poss’n.

Result: shifts burden of proof to P to avoid harsh result of narrow application of SoL.

Outcome: sold painting and split profit for attny fees. Probably bc neither had a good case, Snyder couldn’t be BFP bc on notice of being stolen as of 1972, O’K didn’t exercise DD to stop SoL from running. 

UCC- Bona Fide Purchaser Rule

1. If property transferred f Owner to thief to BFP, the BFP can never get title.

2. If property transferred f O to entrusted defrauder to BFP, the BFP can still have good title. The DF has “voidable title” that can be cancelled by owner before sale to BFP. 

Purpose: in case 1 we don’t want to create incentives for thievery. In case 2, there is a willful parting of goods, incentive for O to use care when they choose people to sell to

VI.  LEASEHOLDS

A. Landlord/Tenant Relationship

Property Interests in LL and T:

Tenant: present interest holder w/ possessory right

LL: future interest holder without poss’n but with future possessory interest

Historically: LL grants-as a conveyance- T “tenure” of an estate in land (a non-freehold estate).

Modern Law: applies not just property/conveyance principals but K principals

Types of Tenancy: (3)

1. Term for years: any amount of specified time- no notice of termination req’d.

2.   Periodic Tenancy: must give notice of termination of tenancy,  if no notice, LL can holdover for another period, but no longer than 6 months. Ex: month to month or year to year. At common law year to year req’d notice 6 months in advance. 
3. Tenancy at Will*: both parties able to terminate at will. Death of one party terminates this relationship. Note- can include unilateral power to terminate if include in K. 

*OR requires notice for termination, therefore doesn’t recognize T at Will.


4. Tenancy at Sufferance: not a tenancy at all, when a former tenant illegally 

stays in poss’n- holdsover. Can be a trespass, or LL can elect to hold him as a new kind of tenant.

Garner v. Gerrish (NY 1984) 

P, represented by executor Garner, granted D a residential lease “terminable at will of tenant.” T says lease created determinable life tenancy, LL says created Tenancy at Will, terminable by either party. 

R: fact that lease may be terminated at an earlier point than T’s death, does not render it indeterminate.  

H: express terms of lease manifest intent to give power of termination to T only and not LL, therefore created a life tenancy terminable at will of T- at latest on T’s death.

Can’t have a trespasser and a renewed lease at the same time
Crechale & Polles, Inc. v. Smith (Mississippi, 1974)

P, T and D, LL entered into busn lease for 5 years, terminating on Feb. 6, 1969. D planned to leave, but new bldg was not ready for move in until 1-2 months after present lease expired. T wants to extend lease on a month to month basis. Fact conflict if this was accepted or not, LL sent letter saying it was not, but in March paid rent for Feb to March and was accepted by LL. In April tried to pay rent for April to May as “final payment”—not accepted by LL. LL claims holdover means renewed original term of lease for 5 years.

R: once a LL elects to treat a tenant as a trespasser and refuses to extend the lease on a month to month basis, but fails to pursue his remedy of ejecting  the tenant, and accepts monthly checks for rent due, he in effect agrees to an extension of the lease on a month to month basis.

Lease: Conveyance or Conveyance

Both in fact. Conveyance because it transfers a possessory interest in land. Creates property rights.  K bc contains promises like paying rent/utilities. Cts lean to K interps.

Leases For Greater Than One Year: must be in writing according to statute of frauds.

Legal v. Physical Possession

Hannan v. Dusch (Virginia, 1930)

P, tenant has lease with D, LL for term of 15 years. On first day of lease finds old tenant has heldover. D refuses to oust old tenant. P says implied covenant to deliver possession of premises required by law.

R:  Absent an express covenant to put tenant in physical/actual poss’n, T’s remedy against a holdover is not against the LL, but against holdover. T may sue to recover poss’n and damages. T is not liable to LL for rent payment for time holdover is in poss’n or if in part poss’n, for the pro-rated part holdover is possessing. (American Rule) 

English Rule: LL required to provide physical and legal possession* more recent US cases this way

American Rule: LL required to provide only legal possession

B. Anti- Discrimination Statutes

Limits to Landlord Tenant Relationship

Fair Housing Act of 1968 (pg. 461-2):

Sec. 3603(b) exceptions: [nothing in 3604, except C applies below]

A. private owner of single family house provided 

(1) owner has no more than 3 single fam houses at one time, 

(2) owner does not use advertising or written notice, 

(3) owner does not use real estate brokers or their facilities, 

(4) using escrow agents, attorneys, abstractors, title companies, and other professionals needed to transfer title IS ok. 

B. 4-plexes or less, provided owner lives in one unit.

Blumm- Why these exceptions? smaller portion of rental market, difficult to enforce small violations, ads prohibited bc of spillover effect of racism into culture- can’t advertise bigotry.

Sec. 3604 protections:

A. to refuse to sell or rent after bona fide offer was made, or refuse to negotiate  sale or  rent, or otherwise make unavailable or deny bc of race, color, religion, sex, familial status, or national origin. (note discrim bc of marital status or sexual orientation Not covered, must rely on state and local ordinances.)

B. to discriminate in terms, conditions, privileges, services, or facilities bc of …

C. to print, publish, or make any notice, statement, or advertisement for sale or rental indicating preference, limitation, or discrimination  bc of…

D. to refuse to show bc of…[ to say it’s not available when it is]

F.   to refuse reasonable accommodations bc of handicap- with provisions

Remedies: civil suit for injunctive relief and damages, including punitive with no cap.


      Award attny’s fees for successful tenant by LL to encourage litigation. Award


      Attny’s fees to LL only if complaint is frivolous or in bad faith.

Other Sources of Protection:


A. Civil Rights Act of 1866- all rights of white citizens, historical test. Bars all 


     racial discrimination- private and public in sale or rental of property. No cap.

US v. Starrett City Associates (2nd Cir.)

D housing projects had policy of discriminating to produce integration and prevent white flight. Upheld by Carter Admin bc in line with goals of FHA. Ct held motive doesn’t matter when effect produces discrimination. 

R: when discrimination and integration goals are in conflict, discrimination protection trumps except to rectify past discrim, as with affirmative action.

Soules v. US Department of HUD (2nd Cir. 1992)

P was potential tenant of Downes, a real estate agent. Agent instructed by owner that unit being rented was above an elderly couple and find someone compatible with them. P asked about unit, D asked if she had kids (a legal question), P got angry, D explained elderly situation and asked if kids were noisy.

I: Did Downes ask illegal questions, 1. if she had kids, 2. if they were noisy? Did Downes refuse to rent bc of discrimination.

R: Procedural Standard of Proof for discrim in P-D-P burden shifting. 

1. P must show p.f. case for discrim- only need show discrim effect, not intent-

a. member of statutorily protected class 

b. who applied for and was qualified to rent or purchase housing

c. rejected, even though housing remained available  

2. then D must show either non-discrim reason for action, or else a permissible reason for discrimination. 

R: ct disinclined to accept subjective rationales bc of potential for concealing discrim, but where D provides objective evidence, more weight to explanation.

3. P must show reason is pretext 

R: Familial Status Def: includes one or more individuals who have not reached 18 yrs, being domiciled with a parent or guardian. Leg. Intent to prevent discrim against families with children.

A: Downes said reason didn’t rent bc didn’t like P’s negative and combative attitude. Downes provided objective evidence that she was willing to rent to families with children. ALJ said combative attitude was response to question about kids age. So if question was legal, then combative attitude is a legit reason. 

A: Question of child’s age was legitimate non-discriminatory. Question of noisiness or age are not facially discriminatory, but not impermissible preference taken in context of owners request for quiet for elderly people.

R: for facially nondiscriminatory statements, look to context to see if impermissible preference. To this end, can look at intent of D, and how ordinary listener would have interpreted. 

Standard if ad reflects impermissible discrim: if average reader of ordinary sensibilities would have thought discriminatory.

Note: permissible to set limit to number of renters in house to 2 adults and 2 children bc  it is a “compelling business reason” to control for wear and tear. 

C. Assignments v. Subleases

2 approaches: 

Majority Rule: if T transfers entire interest, its an assignment. If he transfers part of his interest, but entirely, it is a partial assignment. If T transfers anything less than his whole interest (ie 2 years of a 3 year lease), it is a sublease.

Minority Rule: written instrument is not conclusive. Doesn’t matter if writing says “sublease” or “assignment”, look to intent of parties.

Ernst v. Conditt (Tenn Ct App, 1964)

E( R for 1 yr lease

R( C for 2 years at same terms as 1st K. 2nd K says “R sublets and remains personally liable for performance of the lease.”

C stops paying rent and won’t remove improvements as per terms of lease. D claims not liable to P. P claims agreement is assignment, D claims sublease bc expressed term of writing. 

A: assignment in fact bc R reserved no interest in the lease (ie re-entry in the event of breach, etc). Instead R agreed to be personally liable to terms of K in case of D’s default (a covenant, not a reserved property interest.)

Note: Privity of Estate v. Privity of K

Agreements to restrain Alienation (by Assignment/Sublease)

Gen R: allowed if reasonable

Unlawful restraint on alienation

Kendall v. Ernst Pestana, Inc. (Cal, 1985) minority rule becoming maj. rule

F: commercial lease involving airplane hangar in San Jose. D lessor refuses to allow sublesee to assign interest to P without “increased rent and other onerous terms” D claims he has a right to arbitrarily refuse to consent to assignmt. 

R: leasehold interests are freely alienable but contractual restrictions on alienability are permitted

I: to what extant are they k’l restrictions to alienation permitted

“forfeiture restraint” on alienation: lessor has option to terminate lease if an assignment is made without her consent  

v. 

alienation subject to consent clause (“silent consent clause”)

H: where alienation is subject to approval, and k doesn’t have standards for consent- consent may be withheld only where the lessor has  a commercially reasonable objection to the assignment. Applies to com’l leases.

Factors may be considered for “commercial reasonableness”: financial responsibility of proposed assignee; suitability of the use for the particular property; legality of the proposed use; need for alteration of the premises; and nature of the occupancy. Cannot deny based solely on personal taste, convenience, sensibility, or to charge a higher rent than originally K’d for. 

D. Mitigation and Self-Help

LL Self Help: Eviction- LL must employ peacable means of eviction

Berg v. Wiley (Minn. 1978)

D, LL leased to P, T – a restauranteur. After P got health code violations, LL gave T 2 weeks to remedy them or else LL would retake poss’n.  At end of 2 weeks LL tried to change locks, then called sheriff to evict T. 

I: Was the LL resort to self-help legal?

R: Common Law rule is that LL can use self-help to retake a premises from a T in poss’n w/out incurring liability for wrongful eviction if 2 conditions met: 1. LL Legally entitled to reposs’n (ie holdover or breach) AND 2. means of reentry are peaceable. 

I: was reentry peacable?

H: reentry was not peacable as a matter of law bc lockout of T in poss’n without resort to the judicial system first.  

Policy: like to go to ct first bc don’t like LL to take law into their own hands

E. Summary Evictions

Tenant Self Help
Lindsay v. Normet (SCt 1972)

F: P/T asks LL to make repairs after health dept declares bldg unfit for habitation. LL didn’t repair, T threatens suit and withholds rent. LL gets forcible eviction (FED)

T challenges OR forcible eviction detainer as unC bc of DP and EP violations (not enough time, have to pay rent during trial, dbl rent to appeal FED order. 

H: statutes given low standard of review, only rational basis. C as to hearing and paying rent bc rationally related to statutes purpose , but not dbl rent for appeal- EP violation.

Note: FED later amended in OR to include habitability defense

R: No C’l strict review (aka compelling govt. interest) for EP review of  LL/T statutes. (unless race, lineage involved)

F. Abandonment

Mitigation (majority rule)

Sommer v. Kridell (NJ, 1977)

D, T entered into 2 yr res lease w/ P/LL.  T paid first 2 months rent w/out occupying.  Then notified LL he would not be able to fulfill the lease, let LL keep 2 mo. Rent. LL made no efforts to re-let the apt and wants damages consisting of 2 yrs lease owed. 

I: Is a LL seeking dmgs from defaulting T under duty to mitigate dmgs by making reas. efforts to relet?

R: LL has duty to mitigate, and has burden of proving he used reas diligence attempt to re-let for his claim to stand. 

Factors of reas diligence to re-let: (not conclusive, shall consider) if LL showed or offered apt to any prospective Ts, advertised it. T can rebut by showing he found suitable T to replace and they were rejected by LL. 

Policy: economic efficiency

Note: providing LL reas efforts to mitigate, LL can recover from T any reas expenses in re-letting premises, or any difference in rent if new T pays less. 

Mitigation v. Surrender

Surrender: T: “I give up apt.” is an offer to terminate the lease (implied or express). Under some circumstances mitigation is an acceptance. When? What is this?

MODERN Implied Covenants (3)

1. legal poss’n 

2. actual poss’n (1/2 jurisdictions)

3. fit for habitability/ purpose of lease (replaced old caveat lesee)

G. Quiet Enjoyment

Reste Realty Corp v. Cooper (NJ, 1969)

F: D enters 10yr com’l lease for office space in basement floor of bldg. Driveway in common area outside of premises runs water into basement when it rains, impeading work. D asks, and 1st manager regrades driveway. Repairs are ineffective. D asks for repairs from new mngr to no avail. After basemt fills w 5’’ of water and have to move mtg to hotel. P wants dmgs for term of lease 2.5 years early. D pleads affirm defense of contstructive eviction. Constructive eviction is defense to breach of implied covenants.

I: Did LL breach covenant of quiet enjoyment, thereby const. evict D?

H: Where not express, Covenant of QE is implied in every lease. 

Cov. Of QE is breached when LL renders, through act or omission, premises unsuitable for purpose of lease or which substantially interferes with beneficial enjoyment. 

R: T’s right to claim const. Evict is lost if he does not vacate the premises within a reas. time after right comes into existence. T acts at his own peril. 

Note R: LL has duty to inform T about latent (not reas apparent) defects in premises.

Illegal Lease Doctrine (Predecessor to Implied Warranty of Habitibility)

Brown v. Southall Realty ( DC App. 1968)

R: T can stop paying rent AND stay on premises, claim defense of illegal lease IF healthcode violation that LL has notice of and doesn’t fix And code violations developed before the creation of the lease. De minimis rule applies, minor technical violations do not render lease illegal.  

Note: subsequent case law developed rule, pg. 532, bottom

Diff from Const. Evict bc T can stay on premises.

H. Implied Warranty of Habitibility

Hilder v. St. Peter (Vt. 1984)

F: D runs a slum and was on notice as to numerous disrepairs (no heat, drywall fell onto bed, windows broken, etc.)  D/LL claims old common law rule of “caveat lesee” (T accepts premises as is and is responsible for repairs)

R: Implied warrant of habitability in EVERY lease, written or oral, for period or at will. LL has duty to maintain “premises that are safe, clean, and fit for human habitation” Applies to patent and latent defects. LL cannot say T has assumed a risk.

A: old law applied to middle ages when T were farmers and could make repairs themselves. And there is a shortage of affordable, clean, safe housing so T are in a considerably worse bargaining position. LL is in better position to ken what repairs are needed. 

Policy: leaseholds are now more k’l relationship than property conveyance as they were at common law. Bound by K’l obligations.

PF case for Breach of IWH: T shows 1. notified LL of problems, 2. allowed reas time for repairs.

Remedies: all standard K’l remedies: dmgs (compense and punis*), rent w/holding if T can show PF and that problems existed during time of w/holding. T can stay in Poss’n.

*Punis apply if willfull and wanton or fraudulent nature of breach

R: Breach of IWH exists when 1. substantial violation of housing code (de minimis rule applies) not of the T making, or if no codes, 2. has defect had impact on health and safety of T? 

Oregon Warranty of Habitability

ORS 90.320 (1)  obligations of LL

ORS 90.320 (2) LL/T can agree T to assume repairs if:


a.   agreement in good faith

b. agreement doesn’t diminish obligations of LL to other Ts

c. terms and conditions clearly and fairly disclosed w/adequate consideration

Remedies: ORS 90.360(1) if violate, T can leave w/30 d. notice. If remedied, then breached again, T can leave in 14 days. (2) (unltd) damages or injunctive relief. ORS 90.365 (1)(b) T can leave or get dmgs based on diminution of fmv of rent.

Retaliatory Eviction Defense

R: rebuttable assumption of retaliatory purpose if the LL seeks to terminate a tenancy, increase rent, or decrease services within some given period (usually 90-180 days) after a good faith complaint  or other action by a T based on the condition of the premises. Retaliatory actions beyond the period also prohibited, but T bears burden of proof. 

Policy: so LL can’t negate the effects of the legal restrictions/duties to T by eviction. 

Tenants duties

1. T duty not to waste. (Voluntary) 

Factors: consider degree of effect on use and value of premises, permanence, length of term remaining in lease.  

Rumiche Corp. v. Eisereich (Ny 1976) [Voluntary waste, affirmative acts]

H:  t replaced defective ceiling with sheetrock not up to code, installed light fixture and switch, attached a wooden closet to a wall, put a frame around a window. Ct: no waste.

2. T duty to repair (Involuntary/ Permissive)

Generally replaced by Warrant of Habitability, but can still make covenants to repair where WH does not apply (some res. And com’l leases)

Exceptions: 1. regular wear and tear. 2. damage by fire or casualty (bc of frustration of purpose- see Greenfield v. Kolea (Pa 1976))

Affordable Housing

Chicago Board of Realtors Inc. v. City of Chicago (7th Cir. 1987)

Chicago ordinance alters LL/T responsibilities and rights, challenged under DP and K’l violations. Not unC bc sufficiently specific and related to the stated purpose of promoting public health, safety, and welfare. Posner concurs, but points out that the measures are likely to decrease the affordable housing stock bc of the higher costs placed on LL.

Note: Alternatives to rent control- tax credits, subsidies for homeownership.

VII. PRESENT ESTATES IN LAND

A. History and the Fee Simple
History: Quia Emptores (1290) made subinfeudation (basically like subleasing and creating many mesne lords) illegal. In turn, all free tenants could substitute another T  in their place without Lords consent.  Result: free alienation of land, basis for market economy, end of land economy (feudal economy).

Modern Prop. Rights: Linked not to status (as much as) before, but upon K’d agreed to rights. 

Note: status rights still exist (social security, welfare, anti-discrim, WH for T)

Constitutional Protection: Property rights get DP (14th) and takings (5th) protection.

R: When ambiguities exist, we prefer the larger estate. (US rule)

System of Estates: developed out of status of T as either T of the fee (forever), T for life (for life of T), or T for term of years. T’s holding called his fief, then later, fee.  After alienability of land made legal, T’s holding morphed into a freehold estate- not terminable at will of LL.  Estate in land has a legal existence separate from land itself. 

Fee Simple: at common law, in order to create FS, needed to insert “and her heirs”.  At present, “from O to A” establishes a FS, but can still include “and her heirs”.

“And her heirs” does not vest any rights in rights in heirs!! A term of art. ONLY A has rights in FS. IF at A’s death, he still held FS, then heirs have rights. A can alienate before his death.

Limits: cannot limit fee by giving fee to A and telling A to give it to B. To determine future of FS, create LE w/ remainders… to A for life, then to B. 

FSA can not be terminated by abandonment.

Inheritance of FS: (spouse?)

Heirs: if A dies intestate, real prop. Descends to heirs as recognized by the state’s intestate statute. Can’t be an heir of the living. 

Issue: lineal descendents; children, grandchildren, great grandchildren.  If child dies before parent, his share is distributed “issue per stirpes”, aka to his children. Issue does not include collaterals.

Ancestors: parents, grandparents of deceased. 

Collaterals: all persons related by blood, neither ancestor nor issue. Brothers, sisters, nieces, nephews, uncles, aunts, and cousins.  

Escheats: when property reverts to the state bc no next of kin to claim. 

Intestacy Statute order of descent:

1. issue, 2. ancestor, 3. collaterals, 4. if none, escheat to state. 

Fee Tail

Designed to restrict future generations ability to alienate so a current owner could not cut off inheritance of his issue. Purpose: to preserve family dynasties, and connections to land. Poss’n under a FT was for life of “tenant.”  Now use life estates and remainders to preserve dynasties. 

Modern Fee Tail: can only be created in 4 states (RI, Maine, Mass, Del.) but provide that FT can be converted into FS if done during life (not by will).  In other states where FT not allowed, problems arise with interpretation of FT language “to A and heirs of his body.” These states interp either as 1. FS, or 2. FS w/ divesting exec.interest.

B. The Life Estate

Pur autre vie: a LE measured by someone other than benefactor’s life. For example, to A for the lifetime of B. 

Future interests: follow every LE

White v. Brown (Tenn. 1977)

Mrs. Lide leaves her niece, Evelyn her home in a handwritten (holographic) will. “To E to have my home to live in and not to be sold.”

I: did L leave a LE to E, with the remainder in her heirs, or did L leave E a FSA?

Trial ct: LE bc “to live in means life”

A SCt: FSA bc 1. statute in Tenn. Creates a presumption against partial intestacy, 2. restraints on alienation are disfavored and must be clear expression of intent, 3. prefer the larger estate.

Dissent: read to create a LE bc of words of limitation.

Blumm: note intent of L for E to be taken care of. FSA does better job of that.

Restraints on Alienation of Estates:  

1. disabling

2. forfeiture

3. promissory

Baker v. Weedon (Mississippi, 1972)

John Weedon married Anna, his 3rd wife. In will he left the farm he and A worked on “to A for life, upon her death to her children. If she has none, then to my grandchildren” John had no contact with his grandchildren or their mothers (his daughters) and explicitly excluded them from his will. A is in her 70’s and has insufficient income from the farm to support herself. She has no children, wants to sell land, put profits in trust and live of interest, leaving the remainder to GC. Problem, GC don’t want to sell bc waiting on appreciation of value of land. 

I: Can a LE tenant sell a legal LE in land without the consent of the contingent remaindermen?

H:  Legal LE in land can be sold by ct order without consensus of all interest holders in the case of necessity for preservation of estate from waste and deterioration (ie land is not making enough money to pay taxes or maintain property AND if in best interests of all interest holders. 

A: here, property sale is not needed to prevent waste or deterioration of property itself and while sale is in best interest of A, it is not in best interest of cont. rem who could potentially get more money for land in future. 

Problems with Legal Life Estates:
Very inflexible, creation of a trust protects life tenant and future interests better.

Sale: Life T cannot make sale w/out consent of rem. Or on court order

Lease: Life T cannot make lease lasting longer than her own life.

Mortgage: money not lent to LE

Insurance: if Life T takes out insurance and prop is destroyed, only Life T gets settlement

Waste: Life T may be unable to extract resources from land or other changes.  

Doctrine of Waste:

When two or more parties have rights in the same property, either to posess consecutively or concurrently, issue of waste comes up. Present interest holder has interest in maximized profits at present, without consideration of possibly greater future profits that benefit remaindermen. 

R: A should not be able to use the property in a manner that unreasonably interferes with  the expectations of B.

Affirmative Waste- voluntary acts

Permissive Waste- injurious acts with more than trivial effects. Injurious means acts that substantially reduce the value of the property in question. Basically negligence, failure to take care of property.

R: waste is a function of the size of your interest. Defeasible fees and LE subject to waste actions, FSA not subject to waste bc no future interest holder. 

Melms v. Pabst Brewing Company (Wisc. 1899) 

[Doctrine of changed conditions; aka “meliorative waste”]

F: D holds LE of old home, P hold reversionary interest.  P suing to recover double damages from D bc demolished home, graded down 20ft and put it to busn use. D claims waste bc substantially changed the character of the estate.

R: old common law said any change was injurious to estate and therefore waste.

H: life tenants can make substantial alterations or even demolish a structure when conditions change, provided the value of the remainder is not diminished by the actions.

Cannot make changes to estate bc suits LT’s convenience or is beneficial to some degree. The prior estate must be useless and the change make it useful again. 

Policy: still preserves the property for the benefit of future estate without permanent injury to it. 

Seisin

Seisin = possession in medieval times which req’d feudal services, etc. Applied to all freehold estates: FS, FT, LE. In order to transfer a freehold estate, needed a ceremony :

“feoffment with livery of seisin”. Involved a witness, ceremonially touching land.

Ex: from O to A for 99 years or as long as A lives. Who has seisin? O bc a freehold estate was not created.  Only a term for 99 years. So seisin stays with O. If “to A for life” A would have seisin. 

In 1677, Statute of Frauds required deed titles to land and replaced livery of seisin.

C. Defeasible Fees (3 types) an estate that may end upon occurrence of a future event not certain to occur. 

1.  Fee Simple Determinable--- future interest: possibility of reverter in transferor

2.  Fee Simple Subject to a Condition Subsequent--- future interest: right of reentry

3.  Fee Simple Subject to an Executory Interest—future interest: possibly vest transferee

1. FSD: requires 1 event for reversionary interest to take effect

ex: O( A “so long as cubs lose.”  If “” ends, possibility of reverter in transferor (O) is automatic. Words creating FSD connote duration, and not merely motive of O.

Ex: “so long as,” “while used for,” “until no longer used for;” not “to school for school purposes.” Look for limitation within the granting clause. (Ltd. Granting clause)

2. FSSCS: requires 2 events for reversionary interest to take effect

ex: O( A “but if cubs win, O has power to enter.” No automatic reversion. O must act on his right of entry to regain interest. Until/ Unless reentry made, fsd exists. (Marginally less forfeitable)

Language creating: provides that a fs may be divested by transferor if a specific event happens. “But if,” “Provided, however, that when the premises…,” “on condition that if the premises…” Look for full granting clause, subject to a condition. 

Marenholz v. County Board of School Trustees (App. Ill. 1981) [Inter vivos rule]

1941 Huttons( D 1.5 acres “this land is to be used for school purposes only; otherwise to revert to grantors herein”

1941 Huttons(Jacquemain 38.5 acres and reversionary interest in school grounds

1959 Jacquemain(Marenholz 38.5 acres and reversionary interest

May 1977 Harry Hutton (sole heir of H)( M, quit claimed all his interest in school land

Sept. 1977 HH( D, disclaimer and release of any possibility of reverter or right of entry

I: was 1941 deed to school a fsd with possibility of reverter, or fs,scs with right reentry?

P want fsd, D want fs,scs. 

R: future interest in possibility of reverter or right of reentry are not alienable or devisable. Can’t transfer them inter vivos (by deed) or by will. But are inheritable. (?) 

A: school stopped class on 1973. If fsscs, HH had right of reentry, which he never acted on. Therefore school kept fee and HH can’t transfer the right. IF fsd, in 1973 HH automatically owned the fee again, and it could be legally conveyed to M.

H: FSD because limitation w/in granting clause. And Reversionary clause has mandatory not permissive return. No “may.”

D. Restraints on Alienability of Fee Estates

Mountain Brow Lodge, IOOF v. Toscano (Cal. App.1968)

F: James Toscano gifted prop. To P w/ habendum clause: “prop is restricted for the use and benefit of P, only; and in the event prop fails to be used or in event of sale or transfer by P, the prop reverts to Toscanos. D are heirs claiming the clause is valid fsscs. P claim clause is invalid restraint upon alienation.

R: direct restraints upon alienation of fee simple estates are per se void.

A: Ct divides clause in two. The portion after “or” preventing alienation is invalid. The portion before “or” is valid as a use limitation and a fsscs. Full grant followed by condition.

Ink v. City of Canton (Ohio 1965)

P( D “for use as public park, but for no other purpose whatsoever” in case it’s not a park “said premises shall revert to grantors or heirs and they may enter and take poss’n without notice” Later, state hwy dept takes land and pays 96k for land, 2k for structures, and 30k for damage to rest of property. P want reversion in money bc not used for park.

H: 1. fsd, 2. of the takings award, P receives the difference btw the value of the unrestricted fee in the land and the value of the restricted fee. City keeps restricted fee value and must put to “Ink park purposes” or else reverts to P. Value represents what the grantor refrained from granting to city.


$ value of land for any use*

*fmv is difficult and controversial


- value of land for park use


$ that goes to ink

City of Palm Springs v. Living Desert Reserve (Cal. App 1999)

1986 McCallum Desert Found.( City, 30 acres to be used for Desert Reserve and Equestrian center. In fssei. If not, interests in land and center pass to Living Desert Reserve. P wants to build golf course so brings condemnation against LDR. Claims LDR interest is too remote to be compensable. 

H: interest is not remote when condemnor Owns the present interest in land and brings condemnation action against future interest holder. Bc condemnation is imminent, LDR entitled to 100% compensation for value of unrestricted fee in land. 

Note: Restrictions against marriage construed narrowly. Restraints against marriage do not automatically include restraints against cohabitation. Marriage means marriage. 

3. FSSEI: a future interest created in a transferee

VIII. FUTURE INTERESTS

-a presently existing property interest that is not presently poss’ry.

-Can sue to protect interest, can sell or transfer. 

Recognized Future Interests:

A. Retained by transferor:

1. reversion

2. possibility of reverter (fsd)

3. right of reentry (fsscs)

B. Retained by a transferee:

1. vested remainder—takes effect as soon as prior estate ends

2. contingent remainder—if vests, takes effect as soon as prior estate ends

3. executory interest—does not take effect as soon as prior estate ends.

A1. Reversion: anytime a O grants something less than the entire estate he owns and does not provide who will take take the property when the lesser estate expires, there is a reversion in O. Reversions are transferable inter vivos, devisable by will at death, and descendible/inheritable.  NO such thing as “possibility of reversion.”

Ex: O( to A for life. Creates a reversion in O certain to become possessory

      O( A for life, then to B and her heirs if B survives A. Reversion will only become possessory if B dies before A. 

A2. Possibility of reverter: see above

A3. Right of Re-entry: see above

B1. Vested remainder: a future interest in a transferee certain to become poss’ry at end of the prior estate created at the same time.

a. given to an ascertained person, and b. not subject to a condition precedent 

O( to A for life, then to B and her heirs”

*more flexible than contingent rem bc become property at time of instrument*

Vested subject to open: a rem. Created in a class of persons (eg “A’s children) is vested if one member class is ascertained. It is subject to open or subject to divestment if later-born children are entitled to share in gifts.  The share of the known party is not ken until A dies.

Vested remainder, subject to divestment: different from contingent rem. Bc vested, but followed by a divesting executory interest. 

B2. Contingent remainder: a future interest in a transferee not certain to come into existence at end of prior estate. May or may not vest at end of prior estate.

a. given to an unascertained person OR b. made contingent upon some event occurruing 

Ex: “O( to A for life, then to A’s eldest son and his heirs” if A doesn’t have a son when he dies, the interest reverts to O. If he does have a son at his death, the contingent remainder becomes vested.

Contingent remainder, subject to condition precedent: 

Ex: “to A for life, then to B and her heirs if B survives A” “If B survives A” is the condition precedent.

Alternative contingent remainders: “To A for life, then to B and her heirs if B survives A, and if B does not survive A, then to C and his heirs.” The remainder can only vest in either B or C.

B3. Executory interest:  future interest in a transferee that can take effect only by divesting another interest. Does not wait for the end of prior estate like remainders. 

Ex: “O( to A for life, then to B, if B gives A a proper funeral.” Creates exec. Interest bc B doesn’t take poss’n as soon as prior estate (A) ends. Reverts to O in fee simple, subject to an executory interest. (subject to B giving a proper funeral) 

Springing executory interest: divests/ cuts short some interest in transferor in the future

Shifting executory interest: divests some interest in another transferee

RULE: If the first future interest is a contingent rem. In FSA, the second future interest in a transferee will also be a contingent rem. If the first future interest is a vested remainder in FSA, the second future interest in a transferee will be a divesting executory interest. 

Trusts (2 parts)

A. Legal Estate, B. Equitable Estate. 

Def: when a trust is created, a trustee is appointed and holds title to the legal estate. The beneficiaries have an equitable estate. 

Benefits: Trustee can alienate the property (unless otherwise stated in trust instrument) for maximized profitability. In fact, trustee has duty to produce reasonable return on investment. If breaches duty, liable to beneficiaries. Trustees are usually conservative, not speculative.

Swanson v. Swanson (Georgia, 1999)

F: George Swanson created 2 trusts for his wife Gertrude. 1. a life estate, with rem. In 9 children, or if any of children not alive at Gertrude’s death, then to surviving grandchildren. 2. trust with power of appointment in Gertrude. G’s son, Bennie dies before Gertrude, leaving no children and wife as sole beneficiary.

H: 1. Gertrude did not exercise her power of appointment, 2. the remainder in her life estate was vested in 9 children because all 9 were alive at time of creation of estates and ready to take at end of Gertrude’s LE. (identifiable and ready to take). Since rem. Was vested, and not divested either by Gertrude’s appointment, or by Bennnie having a child, Bennie could leave it in his will as property. Bennies wife gets his share.  

Rule against Perpetuities  (dead hand control)

Note:

Destructibility of Contingent Remainders: Cont. Rem destroyed if they do not vest upon the natural termination of the LE. Ex: to A for life, then to B and her heirs if B reaches 21.”  At A’s death B is under 21. B’s rem. Is destroyed. Reverts to O.

Merger: If LE and the next vested estate in fee simple come into the same hands, the lesser estate is merged into the larger. Life tenant can destroy LE by merger or forfeiture (returning to O).

Executory interests: doctrine of destructibility did not apply to executory interests. 

In Utero rule: cont. rem. Not destroyed for children in utero at time of father’s death. Cont. remainder vested retroactively at conception IF child is born alive. 

Modern Application:

Future interests created in trust not subject to this rule. Most future interests created now are equitable and not legal, so this rule rarely applies. Plus it’s abolished in 75% of states.

Equitable future interests controlled by RAP.

Policy of RAP: against undue concentration of wealth, prevents the dead hand, alienability makes property more productive, more income for population

RAP: contingent interests must vest or fail within a certain period of time (quasi SoL)

Period of time: based upon the life of a person named in the will (the measuring life) plus 21 years.  Applies only to contingent interests vested in transferee-not transferor (ie right of reentry, possibility of reverter)

Statute: bc difficult to find measuring life, statute- USRAP has replaced measuring life with 90 years. Can still use CL LiB, but effectively replaced CL. 

Method: 
construe interest( bc rule only applies to contingent interests on grantee’s side (ie contingent remainder, executory interest, vested interest subject to open- all future interests on transferee’s side)

1. apply test( contingent interest must vest within life in being + 21 years? LIB is any person mentioned or “reasonably implicated” in conveyance

2. Reform( by striking out offensive rule

History: father’s informed judgement about capabilities of living members of his family given effect. Father could control living members, not unborn family. LIB+21.

Wait and See Doctrine: (Two types)

A. wait and see for the common law perpetuity period (ie LIB +21)

B. wait and see for the USRAP period. USRAP provides you can use CL or 90 years. 

IX. CONCURRENT ESTATES

A. Types (5 types- only 3 studied here)

1. Tenancy in Common (favored by courts):  

-separate, undivided interests

- descendible

- maybe conveyed by deed or will, ex: B+C are TC, B dies with H as heir. H+C are TC. 

- no survivorship rights between tenants

- unity of poss’n

2. Joint Tenancy (instrument must explicitly state this type):

- right of survivorship; right of last survivor to take entire estate

- regarded as single owner

- each owns the undivided whole of property

- when 1 dies, no interest passes thru will or to surviving JT, estate simply continues in other JT without deceased

- instrument must clearly express “to A and B as JT and not as TC” or “to A and B as JT and not as TC”; “to A and B jointly” does not est. JT

- needs 4 unities, if one is severed by accident or by choice, JT becomes TC:


a. Time: interests of each JT must be acquired or vest, all at the same time


b. Title: all JT must acquire title by the same instrument or by joint adverse poss’n



 a JT can never arise out of intestate succession or other act of law. 


c. Interest: All must have equal undivided shares and identical interests measured 



  by duration

d. Poss’n: Each must have a right to possess the whole. After JT created, though,

One tenant can voluntarily give exclusive poss’n to other JT.

Severance of Joint Tenancies
Riddle v. Harmon (Cal. App. 1980) maj. or min. rule?
Francis Riddle found out that she and her husband held property as joint tenants so at her death he would have the entire estate. To prevent this, she sought to destroy the JT by conveying ½ her interest by deed to herself, so she could possess the property as TC.

I: can a person terminate a JT by conveying a deed to themselves?

H: Old law that there must be “two to transfer” based in livery of seisin ritual. Modern attorneys bypassed it by creating strawmen deals. Ct doesn’t like the strawman, says better to just allow JT to be terminated by one party. Plus JT are already allowed to unilaterally term. JT (by conveyance to a third person). 

Note: Murder destroys JT, simultaneous death, treat each ½ as if the other died first.

Harms v. Sprague (Ill. 1984)

F: brothers William and John were JT, John took a mortgage on his interest in the property in favor of the Simmons/Sprague. John died. William claims that he has entire state, unencumbered by mortage bc JT. SS claim that mortage destroyed JT and created TC, and William does not own mortgaged property.

I: 1. is JT severed when less than all of the JT mortgage their interest on the property? 2. Does such a mortgage survive the death of the mortgager as a lien on the property?

R: a mortgage is a type of title, but a ltd one that amounts to a lien. It is only a full title upon foreclosure of the interest it secured. 

A: BC mortgage is a lien and not a conveyance, the JT was not severed. Further, when John died, his interest and the mortgage he took on it, ceased to exist. William owns full estate according to right of survivorship. 

3. Tenancy by the Entirety: [Husband and Wife ONLY]

- need 4 unities + marriage

- right of survivorship in other spouse

- considered to hold as one person

- neither can defeat survivorship by conveyance to 3rd party

- can only convey together

- can only judicially partition together

- divorce terminates, then becomes TC 

B. Paritition: an equitable action, when cotenants can’t agree on how tosplit the property. Avail to JT or TC, not Tenancy by the Entirity. The privilege of each owner to transform a concurrent estate into estates held in severalty 

Delfino v. Vealencis (Conn. 1980)

P and D were TC of real estate. P developers want partition by sale, D lives on land and runs garbage business wants partition in kind. 

R: ct may order partition by sale if it better suits the parties interests. Cts prefer in kind partition

Partition by sale only when: 1. land is unable to be physically partitioned bc impracticable or inequitable,  and 2. interests of owners are better served by sale- do this by comparing consequences of each partition with each other. Burden is on party wanting part. By sale to prove best interests. 

A: partition in kind is phys practicable,  and interests of D were not considered at trial. Only the reduced profit P might suffer if Part. In Kind. Interests of all parties promoted by part. In kind. 

Note: Modern courts tend to partition by sale. 

Johnson v. Hendrickson (South Dakota, 1946) (applies diff test for partition)

F: selling the farm, D still live on farm. 

R: sale may be ordered if the value of the share of each cotenant in case of partition in kind, would be materially less that his share of the money equivalent from sale of the parcel as a whole. 

Note: ct took not consideration of fact D lived on land.

Is agreement never to partition enforceable? (n. 5 p 369)
C. Rights and Liabilities

Cotenants rent payments

Spiller v. Mackereth (Alabama 1976) (Maj. Rule)

F: P and D are TC, P occupied bldg as a warehouse, D demanded either vacate half the bldg or pay half the rental value. 

R: in absence of agreement to pay, or an ouster of a cotenant, cotenant in poss’n is not liable to his cotenants for rent. 

Ouster: 1. the beginning of a running of sol for adverse poss’n, and 2. liability to occupying cotenant for rent.  For 1. need claim of absolute ownership and denial of cotenancy relationship. Can also show that cotenant refuses a demand of other cotenants to be allowed use and enjoyment of land.  (ouster= physical disposs’n)

R: Cotenant rightfully holds title to whole, and may occupy whole unless other tenants assert their possessory rights. 

H: no evid of ouster. D never demanded equal use and enjoyment of bldg and P never attempted to deny access to D. no agreement to pay. P not liable for rent to D.

Acts consistent w P’s rights of ownership. 

Swartzbaugh v. Sampson (Cal. App. 1936)

F: P is wife trying to cancel a 10 yr lease that husband and D entered into. H + W are JT 

I: can one JT cancel a lease executed by other cotenant without her permission?

R: 1. each JT can convey, mortgage, or subject to lien his equal share of the property 2.one JT may make a lease of the joint property, but this will bind only his share of it. 

A: lease is valid, D has the same rights of poss’n that husband had*. Cannot be cancelled by P. (* ie, =D cannot refuse Mrs. S benfits and enjoyment of 2 acres that are leased.)

Note: boxing lesee does not really have a term for 10yrs.? No bc tied to husbands interest- if he dies sooner, his lease is up. And poss’n is not exclusive, he shares w/Mrs. S

Remedies Available to Mrs. S:

1. partition 

2. ouster- if she tried to enter and was rejected (physically disposs’d) she could recover fmv of rent 

3. accounting- can demand rent, but affirms the lease

Accounting: with payment of taxes and mortgages, if 1 cotenant pays, he can get contribution from others bc payment= preservation of estate, except if one tenant is in poss’n. Then there is a set-off for value of her use, non-occupying tenant gets credit.

Repairs v. Improvements: 

Repairs: aren’t recoverable- cotenant making necessary repairs or paying for them has no right to contribution from other cotenants in absence of agreement.

Improvements: aren’t recoverable in an accounting or partition, but if partition in kind you get improved side

D. Community Property

2 Types of Marital Property Systems:

1. Continental, aka “community property” system:

H+W are marital partnership, share assets equally. 10 US states: Az, Ca, Idaho, La, Nev, NM, Tx, Wash, Alaska, Wisc.

-Can still have separate property (prior to marriage or gifts) but must be labled.

-If move f/ Ca to Or, Or will recognize Comm. Prop. That is separable. Never realty bc land is subject to law of state it sits in.

-cannot convey w/out both spouses unless appointed manager. 

-@ death, can dispose of ½ -no right of survivorship

-property is alienable, creditors can reach it

2. English, aka “Common Law” System: 

H+W are one, W holds title to all W’s real property,  but H is in poss’n of all W’s property. H poss all property aquired after marriage.  H has duty to support W, W has duty to provide services in the home.

Married Women’s Property Acts: by 1900’s CL states in US gave W control over her property, made W’s property immune from H’s debts, and W earnings after marriage are hers.

Sawada v. Endo (HI, 1977): 
F: P in car accident w/D.  D has no car insurance, P gets judgment for 24K.  Prior to judgment but after accident, Mr. And Mrs. Endo (tenants by entirety) convey their property to their sons for no consideration and continue to live in it. 

I: Can interest of 1 spouse in T-E be reached by that spouse’s creditors?

R: Group I states: (Mass, Mich, NC) H may convey entire estate, but only in Mass can husband’s creditors reach estate. Only thing reachable is survivorship rights.

Group II: (Ark, NJ, Ny, Or.) interest of debtor spouse may be sold or levied for his separate debts, subject to other spouse’s contingent right of survivorship. Basically allows creditors to become tenants by the entirety with the other spouse. W cannot be disposs’d. Creditor can have H’s income f/ prop. And survivorship.

Group III: (Del, DC, Fla, Ind, Maryland, Missouri, Penn, RI, Vt, Va, Wyo.) any attempted conveyance by either spouse is void, estate may not be subject to separate debts of one spouse only. 

Group IV: (Ky, Tenn) contingent right of survivorship is alienable and attachable by creditors during marriage. Use and profits may not be attached or alienated during H life.

A: Hawaii joins Group III states and says creditors can’t reach interest of one spouse in T-E bc one spouse cannot assign his or her interest without consent of other. 

Policy: protection of family homestead. Ct doesn’t see a problem for creditors bc can make T-E property a condition of credit. Ok for K creditors.

Problem: ok for K creditors, but not tort creditors like P. Plus, homestead is not only thing held as T-E, personalty, stocks, etc.

Forfeiture

U.S. v. 1500 Lincoln Ave. (3rd Cir 1991):

Bernstein’s own pharmacy as T-E. H is convicted for illegal prescription of drugs. Under drug laws, property of illegal drug dealer must be forfeited unless “innocent owner defense” which W validly has. Govt. says it should have any interest H would have in estate if TE destroyed by survivorship or divorce. Would give W LE in property and preserve her right of survivorship.

I: is any of H’s interest in TE subject to forfeiture?

A: ct accepts Govt. offer bc will subject H’s interest to immediate forfeiture while retaining exclusive use of W during her life, as well as right to FSA if she survives H.

In Re Marriage of Graham (Colo 1978)

Ct says MBA is not comm. Prop. Bc no way to value it. Other state differ, use avg earings, how much spouse spent in support, or spouse receives same (MBA).

W.C. Fields v. wife

R: gifts must be consented to otherwise can be dissipated later. Here executor of H’s will had to find ½ of gifts.

X.  JUDICIAL LAND USE CONTROLS- NUISANCE

Trespass: physical intrusion onto property of another. Protects the right to exclude. Avoids unnecessary expenses, promotes efficiency, prevents self-help.

Nuisance: substantial and unreasonable interference with property of another. Protects the right of use and enjoyment. Legal method of controlling land use. Public or private.

History: originally nuisance regulated through common law, now entirely statutory. 



Nuisance




Trespass

PF:  1. no phys intrusion req’d


1. phys intrusion req’d

       2. Requires Harm/Dmgs:



2. no harm req’d

       
a. intentional, + substantial harm (Jost)*
3. extant and duration of T irrelevant

     OR  b.unintentional + negl., abnormal danger       4. intent irrelevant (except c)

SoL: 2 years






a. intentional entry

        







b. negligent entry

* Rstmt: unreas. test: balance gravity v. utility of harm
c. involuntary (no liability) 

Gravity of Harm Factors: 



Remedies
1. extant and Character of Harm


SoL: 6 years

2. Social value of P’s use

3. burden of avoiding harm

Utility of Conduct Factors:

1. social value

2. suitable location

3. impracticability of preventing harm

Defense: Reasonableness

Remedies: 

1. injunction 

2. damages

3. prescriptive easment (?)

Jost: unreasonable = substantial

Rstmt: unreasonable = balancing test/ cost-benefits

3 Types of Nuisance Jurisdictions

1. Restatement: Balancing test, substantial and unreasonable, cost-benefit analysis

2. Jost: only consider if substantial injury exists, doesn’t matter if reasonable or not. P favored. Remedy: look at  Rstmt 826b.

3. Restatement Sec. 826.1: Cost-Benefit balancing test. 826.b: only applies to dmgs, even if utility isn’t outweighed by harm, pay damages when feasible (effect is large corps pay and not mom/pops)- 826b makes some reasonable activities liable for damages.

Remedies: in some jurisdictions need to elect which R you want

Martin v. Reynolds Metal (Or. 1959)

D aluminum factory emits fluoride compounds into air, even though has tool to catch some. Fluoride poisons P’s cattle and makes land unsuitable for farming. P claims t’pass f/ “gaseous intrusion” D argues doing everything possible to reduce harm, and not t’pass bc size of particle too small for phys intrusion.

R: size doesn’t matter, energy/force of particle matters

R: doesn’t matter if D is trying to mitigate bc no “reasonable” defense for t’pass. 

R: LO must perceive t’pass in order for t’passer to be held liable. There can be physical intrusion w/out liability if LO doesn’t recognize it. 

Versailles Borough v. McKeesport Coal (S Ct or Pa? 1935)

P are public entities, businesses, and citizens claim nuisance suing for an injunction to stop building up gob piles. D runs coal mine, gob pile necessary byproduct of mines.

I: pile is intentional, and substantial, is it unreasonable?

A: Ct weighs heavily for D bc 1. gob pile is necessary and “natural” part of coal mining and impossible to avoid (burden), social utility in providing jobs (during depression), location is suitable in a highly industrialized area, using best available technology (BAT), and interest of stockholders, ees are great compared to P- who cannot even show medical harm, only annoyance, inconvenience and aesthetic damage. No nuisance. 

Note: even though corp never made money and suffered loss, benefits exceed cost for ct.

Application: says Restatement but no balancing for unreas.

Morgan v. High Penn Oil. (North Carolina, 1953)

P are LO, 1st in time, surrounding D’s plant in mixed industrial-residential use area. D is emitting noxious odors 2-3x a week, making P sick.

I: is this a nuisance? Is this an unreasonable use?

R: per se nuisance- almost statutory, always a nuisance no matter where or when it happens. 

Per accidens- nuisance depending on the context

Standard for harm: would a person of ordinary sensitiveness be harmed?

A: nuisance per accidens bc causing a byproduct to be emitted, even if no intent (no negligence) for harm.

Remedy: injunction- didn’t shut down plant, just emissions, + money damages 

Miscellaneous Nuisances: 

Amphitheatre v. Portland Meadows: Drive in movie theater can’t sue in nuisance for neighbor’s flood lights at night bc “abnormally sensitive use” nuisance only protects ordinary use. 

Mixed Holdings: half-way houses, solar panels, decreased property values from toxic dump not nuisance, spite fences are nuisance bc malice, tasteless decoration not nuisance. 

Distinguish btw polluting water and polluting gas- water more likely to be trespass. Malice: will usually cause nuisance liability

Estancias Dallas Corp v. Schultz (Tex. App 1973)

D’s bring nuisance claim for injunction against neighboring apartment’s air conditioning unit. Under Tx law, had to choose remedy, either damages or injunction. Damages better here. 

R: applies balancing of equities to avoid the greater social harm.

A: greater harm to P. (Why? Probably Jost reasoning). 

Note: P’s cost for new system was 150k, D’s depreciated value was 10k. Effect of injunction is P will sell the injunction for damages. 

Boomer v. Atlantic Cement (NY 1970)

D is located in mixed-use industrial area, 300 jobs, huge capital investment, pays 25% of county property tax. P are located w/in 45 mi radius, claim nuisance bc of explosions, noise, etc. NY state law prior to holding- any substantial damage deserves injunction, regardless of economic difficulty.

New R: Pollution is public nuisance, not the role of cts to remedy violation to just few private citizens. Role of legislature, etc.  

A: nuisance exists, but no injunction granted bc would do great harm to D. ct calculates permanent damage to P from decline in present and future property value and grants the injunction subject to paying damages to each P.

Note: temporary damages would cause subsequent litigation but permanent damages provide an incentive for D to keep polluting.  

Good note point: if judge can consider damage to 3rd parties on D’s side (stockholders, ee’s, etc) why can’t he consider the same on P’s side in a pollution case- would definitely outweigh.  

Private Action for Public Nuisance
Mark v. Oregon (Ct. App Or, 1999)

P own property next to a nude beach. Nude beach was there before them, but they had no way of ken about it. Want damages for decreased prop value and injunction bc of public nuisance.

R: public nuisance is the invasion of a right common to all members of public. A private action to enforce that right (ie through injunction) requires proof the P suffered injury distinct from the injury suffered by public as whole (standing). Proximity to public nuisance tends to show private, unique harm.

R: legal activities can constitute nuisance.

A: issue injunction forcing state to enforce it’s buffer zone plan bc of public nuisance. Don’t grant money damages bc of discretionary immunity. 

A: embarrassment, fear of safety are not unique harm, but are shared with public. P special injury is their decreased market value.

Note: public nudity isn’t a nuisance until it has a sexual component. Even w/ sex, this wasn’t nuisance until P moved in to be offended by it.  

Coming to the Nuisance Doctrine: when person claiming nuisance came after nuisance and ken it was there. Also consider if foreseeable nuisance would be there in future. 

Spur v. Del Webb (Ariz 1972)

P (DW) is giant real estate developer, building elderly community. P’s claim for public nuisance for flies and odor based on its special injury of last profits f/ homes lots near nuisance. D runs cattle feed lot. 

I: can DW enjoin for public nuisance? Does Spur have affirmative defense of coming to the nuisance?

R: coming to the nuisance doctrine- a residential landowner may not have relief if he knowingly came into a neighborhood reserved for industrial or ag purposes. 

A: If DW were the only party suffering nuisance, they would be barred from action by defense. But bc there are hundreds of residents of community it developed, it would be inequitable to deny them relief. Injunction is granted, but DW must pay costs to move feed lot bc it came to the feed lot and profited from reduced prices of ag land and Spur is innocent. 

4 ways to resolve nuisance claims:

1. injunction- end activity altogether (Estancias)

2. let activity continue if D pays damages (Boomer)

3. let activity continue w/ no damages (Versaille)

4. end activity if P pays damages (Del Webb)

Note: Regulation, not nuisance resolves enviro disputes/ pollution. Regulation is principle method. Cts are costly and ill-suited for citizen nuisance suits. 

XI. SERVITUDES

Definitions:

Servitude: private land use agreement. Creates interest in land that bind parties, and their successors, to agreement. Two types: covenants and easements. Also license and profit.

Easement: A is given the right by grant to enter upon B’s land. Most are affirmative: granted by a servient owner to give another the right to enter or perform some act on land. Some negative: prevents a landowner from doing something which may harm a neighbor.  Less favored. W/in statute of frauds, so must be written.  4 exceptions for unwritten Es:

1. E by prescription (// adverse poss’n for use)

2. E by estoppel or reliance

3. E by prior use (that existed when land was divided)

4. E by necessity

Appurtenant: Easement transfers to subsequent purchasers automatically. Benefits the owner of the E in the use of land belonging to owner. If unclear which type of E (app or in gross, law favors app.) Benefits/burdens any owner of the land.

In Gross: a personal easement that does not transfer with the estate. Benefits the owner without regard to ownership of the land.

Profit a Prendre: A is given right to enter B’s land and remove something attached to land. (ie timber, minerals, fish and game.) By grant
Real Covenant: Right to use of land created by promise enforceable at law- get money relief

Equitable Servitude: (equitable covenant) Right to use of land created by promise enforce in equity, remedy is injunction

Liscence: oral or written permission by occupant to allow l’ee to do an act that is otherwise trespass. Ex: plumber fixing a drain, purchasing a ticket to the theater. Difference from E is that L is revocable, unless reliance. (E is revocable under 2 circumstances) 

Dominant Estate: the estate that receives the benefit of the agreement.

Servient Estate: the estate that provides, or is burdened, with the benefit.

Duration: can be determinable, FSA, LE, or for term of years.

CREATION OF EASEMENTS

A. Unwritten Easements

A. Creating Easements in a Third Party

Willard v. First Church of Christ Scientist (Cal. 1972)

McG owns lots 19 and 20. Across the street is D church. McG agrees to sell lot 20 to Peterson subject to parking easement for church. (Affirmative, Appurtenant) 

I: can McG convey the property while reserving an interest (easement) for a 3rd party?

R: Can create E for 3rd party IF clearly expressed. (also in Rstmt)

A: old common law disallowed E’s in 3rd party bc 3rd party doesn’t have title. Ct abandons rule bc based in feudalist concerns that no longer exist. Treat deed like a K.

Note: Ct applies new Rule of Easements retroactively unless party can show detrimental reliance on old rule.

Majority Rule on 3rd Party E: common law, not allowed. Need 2 deeds to get around it.

B. Easement by Estoppel
Hollbrook v. Taylor (Ky, 1976)

T allowed (liscenced) H to cross their property to reach highway and use road to move machinery in and out of property to build their home, and home cost them $25k. H claims E by prescription or E by reliance. 

R: Where L includes interests that allow making changes or improvements on land, and grantor kens about them and consents, and L’ee uses considerable expense, the L is not revocable.

A: no E by presciption bc H had permission either express or implicit (bc didn’t deny them access). E by reliance bc T ken that H were making improvements to road and using road to build home with expense. License that includes rights of construction and improvements looks more like E. Expense in use and improvements of privileges creates reliance. 

H: E lasts as long as necessary, no compensation.

Note: some courts compensate when they rule and E irrevocable.

Note: OR follows E by estoppel; in NY, RI E lasting greater than 1yr must be in writing. Policy in Ny is for security and certainty.

C. Easements by Implication: depend on the circumstances.

1. Implied from Existing Use

a. implied only over land granted or reserved when tract divided

· E in favor of grantee is created by “implied grant”

· E in favor of grantor is created by “implied reservation”

b. then existing use at time of tract division (aka quasi easement), not a legal E bc O cannot have E in his own land, but resembles E if divided

· must be apparent

· must be continous

c. reasonably necessary

Easement Implied from a Prior Existing Use

Van Sandt v. Royster (Kansas, 1938)

Sewage line runs under 3 res lots, used to be 1 lot, then subdivided. VS basement floods w/ sewage from other 2 lots. VS demands R stop using sewage line. P claims 1. no easement, 2. if there was E, he took land free of it bc he was bona fide purchaser without actual or constructive notice of E. D claims E by implied reservation.

R: quasi-E created at time of SubD. When there was a prior use that was necessary and apparent.

Necessary does not been strict necessity, only that without it, it would be burdensome.

Apparent does not mean visible. It is what should have been known.

A: 1. E by prior use. here, sewage line not strictly needed, but burden to remove. 2. P was on notice bc it was apparent from the modern plumbing in the house. E by prior use.

Note: Distinguish from E by necessity bc only need reasonable necessity, not strict necessity.

2. Implied by Necessity

a. only over a landlocking parcel: implied only when land divided, land must have been owned by common owner, necessity must exist when tract is severed. 

b. Lasts only as long as the necessity

Easement Implied by Necessity: lasts only as long as necessary

Othen v. Rosier (Tx, 1950)

P claims E by necessity or by prescription

R: E by necessity requires 1. unity of ownership btw dominant and servient estates, 2. roadway was a necessity, not a mere convenience, 3. necessity existed at the time of the severance of the 2 estates.

R: E by prescription needs adverse, exclusive use for statutory period.

A: 1. not implied bc for E to exist, it must have been necessary for original owner to use road when he sold the parcel of land it was on. This was not necessary bc he still had access to main road. (factor 3) 

2. not adverse bc permissive, not exclusive bc both P and D used road.

H: no E by necessity, no E by prescription.

Note: US govt has not E by necessity bc it has power of Eminent Domain. 

3. Easement by Prescription

a. open and notorious

b. under a claim of right

c. continuous

d. exclusive

B. Custom

Thorton v. Hay (Or., 1969)

D are landowners, owner of beachfront resort. Want to put up a fence around the dry sand area to enclose beach for paying customers. State argues they don’t own dry sand area, even though it is in their deed. 

I: can they enclose dry sand area up to vegetation line? Has public created an Easement?

R: could apply prescription. Or Custom: such a usage as by common consent and uniform practice has become the law of the place, or of the subject matter to which it relates. Custom factors: 1. must be ancient, or long and general usage. 2. exercised w/out interruption caused by anyone w/ paramount right, 3. peaceable and free f/dispute, 4. reasonable- use that is appropriate to land and community, 5. certainty of use and boundaries, 6. obligatory (has never been questioned), 7. cannot be repugnant or inconsistent w/ other customs or law.

A: don’t apply prescriptive E bc question as to permissiveness of public use. Plus, bc the case affects all land from Wash to Ca border, apply broader doctrine to prevent litigation.

Public owns land by the law of custom- common law. 

C. Public Trust

Doctrine applies to all land covered by the ebb and flow of the tide and all inland lakes and navigable rivers (and in California all water that leads to the above, see Mono Lake).

Matthews v. Bay Head Improvement Association (NJ 1984)

D aquires land around beach and restricts access to everyone except residents of city. D are also private owners with land bordering the beach. P are neighboring city claiming restricted access to beach and private areas incident to beach use are illegal based on public trust doctrine. 

R: public trust lands cannot be sold. Nor can rights incident to trust be restricted. They are: bathing, swimming, on shore activities, plus use of dry sand beaches. 2 types of rights 1. public right to cross dry sand to get to trust area, 2. public right to enjoy entire area as when owned by a public municipality.

I: can dry sand area of non-munis/ private owners be restricted?

A: no. need dry sand area to enjoy trust land. Public must be given access as reasonably necessary. 

I: can D restrict?

A: D acts like a muni so public enjoys all rights of recreation as if it were public.

Problem: Looks a lot like a taking.

Assignability of Easements

Appurtenant E’s : benefits pass with the land, does not need to be specifically mentioned. Benefits of AE’s are attached to land and benefit any owner of it (even adverse)

Easements In Gross: benefit of a comm’l E in gross is assignable and non-commercial E in gross assignable if parties intend it. Commercial E in gross have a primarily economic benefit, rather than personal satisfaction (ie rr right of way, gas pipeline, utilities, etc.)

Miller v. Lutheran Conference Camp (Penn. 1938)

Ct finds an easement in gross for “bathing” created by prescription in Frank and Rufus Miller. Rufus assigns his interest to D. 

I: Are E in gross transferable? Divisible?

R: bc the interest is an E in gross and not E appurtenant, it does not run with land. The only way Rufus could alienate/transfer is if he explicitly reserved the right in the grant of the E (not possible here bc of prescription) or if Rufus and Frank decided together to assign the “bathing” E to D.

R: E in gross can only be divided by the entirety. There must be consensus (“stock rule”)

R: no riparian rights where the LO actually own the land under a non-navigable lake. 

Scope

Brown v. Voss (Wash, 1986)

V is servient landowner. Easement runs across his land to Brown’s land. E is appurtenant and was made to run from V’s parcel A to B’s parcel B only. Now B wants to use the E to get to his parcel C

I: can E be used for non-dominant (C) land when it creates no extra burden? H: NO

R: E can only be used for the purpose it was created, here to benefit dominant estate.

A: B did break law, techinically, but V could show no damages, so only received $1 nominal damages. No injunction- in trial cts discretion.

R: owner of E can use in a manner that is reasonably necessary for the enjoyment of the E

Manner, frequency, and intensity of use may change over time to accommodate normal development in the dominant estate. Holder is not entitled to cause unreas. damage to servient estate or interfere unreasonably w/ its enjoyment.

Normal: whatever doesn’t burden servient estate under the circumstances. 

Note: prescriptive E created by use, so use can change if consistent w/ original kind of use that created Prescriptive E. 

Note: E can be expanded, but not beyond normal development.

TERMINATION OF EASEMENTS

Presault v. US (Fed. Cir 1996)

P’s predecessors had granted right of way E to RR in 1899. By 1960’s RR had stopped using  and in 1975 tore up the tracks. The Vt. turned remaining “tracks” into a trail under Fed. rail to trail act. P claims trail is govt taking bc they had a fsa in former E proprety.

I: 1. did RR get E or FSA in 1899? (ie does in even belong to P?)

   2. if only E, were term of E ltd to RR use?

   3. if terms broad enough for trail, did RR E terminate prior to trails bc of abandonment?

R: 1. in Vt rule is that all RR acquisitions are E w/out regard to language on doc. Important bc if aquired via fsa, the RR could never abandon.

    2. terms of E allowed to expand, but only to the extent it was reas. foreseeable at time of E creation.  Policy: is to protect servient estate, so they ken what they are agreeing to. 

A: not foreseeable the rail would become trail, one is private, comm’l- the other public.

   3. Even if terms did include trails, E had been abandoned by RR prior to trails.

R: Abandonment requires more than non-use. Owner must also unequivocally manifest either a present intent to relinquish E OR a purpose inconsistent with it’s future existence

A: owner pulling up the lines was abandonment, even if didn’t remove all RR trappings.

Note: US is liable for damages bc Vt acting under color of fed law.

H: P had FSA, therefore taking. Had E existed, govt would owe fee for E to P.

3 ways to terminate and Easement:

1. by abandonment

2. by release to servient estate (ie quit claim, or merger)  

3. by prescription*

* when servient owner wrongfully and physically prevents E from being used for prescriptive period

Negative Easements: treated as equitable servitudes

Peterson v. Friedman (Cal App 1958)

Ct enforced an express E of unobstructed view of the SF bay, made neighbor remove antennae. 

Cts have also recognized neg E for solar panel obstruction, and Conservation E (by stat.)

2 types of Covenants Running with the Land:

1. Real Covenants:

Covenants that Run with the Land- can be enforced against remote successors. Need: 

1. intent of original parties (ie “to heirs and assigns”) 

2. notice to subsequent parties (ie record)

3. Horizontal privity* (ie LL/T, G’or/G’ee, Not neighbors- need straw conveyance to attny’s assistant)

4. covenant touches and concerns land

*this is because only parties to a K can sue to enforce rights of K w/exception where there is privity of estate.

Note: burden of covenant never runs to adverse poss’or bc does not succeed to covenantor’s estate, but has a new title by law.

2. Equitable Servitude: enforceable by injunction, is a covenant respecting use of land enforceable against successor owners or possessors in equity regardless of its enforceability at law.  

Tulk v. Moxhay (Ct of Chancery, Eng. 1848)

P sold square to Elms w/ a covenant for tenants enjoyment of land: 1. maintain gardent (affirm right), 2.can’t cover garden (neg. right), 3. tenants have access to garden w/ payment (E for purchase). D acquires square in a deed w/ no covenant on it. D wants to build on garden, claims can’t enforce damages against him, must enforce against Elms. (his predecessor). Ct grants injunction to P.

A: equitable demand. Otherwise would extinguish G’or retained right with no remedy. Plus, price includes cost of retained right. Can’t turn around and sell something you didn’t pay for. 

R: have intent, notice, but don’t need privity bc not required for equitable cts

Because P wanted Injunctive remedy, Equity Ct had jurisdiction w/out privity. 

ENFORCABILITY

Racial Covenants

Shelley v. Kramer (S Ct 1948)

1911- 30 of 39 owners make covenant restricting use/ occupancy by non-whites. 1945 P (black) buy home. P claim violation of Equal Protection clause. EP applies to state/ local govt actors only. 

H: covenant is not if and of itself against EP, but when use cts to enfoce it, there is EP violation.

Non-C ways to fight racial covenant

1. (now) FHA

2. equitable relief- no privity required for injunction

3. unreasonable restraint on alienation (Kendall v. Ernst)

4. Civil Rights Act of 1866- if after 1960’s when extended to private actors

5. Covenant doesn’t touch or concern land.

Subdivision Restrictions, 

Doctrine of Changed Conditions

Western Land v. Truskolaski (Nevada, 1972)

Developer (P) made covenant for only single family residential homes in subD. D in reliance paid certain amt (more) on covenant. Now P wants to put in shopping center, claims changed conditions- expanded roads, can hear traffic, stop lights, zoning changed, etc nullified purpose of covenants so aren’t enforceable. D claim the conditions haven’t changed enough to destroy covenant and they still benefit from it.

R: Doctrine of CC allows cts to terminate covenants that outlive their usefulness. 

A: 1. still substantial value to residents (all-not just one) and P hasn’t proven land is not suitable for res. Use.

2. That com’l value is greater is irrelevant to the benefits covenant creates.

3. even if zoning changed, ct will enforce covenant bc it is the stricter law. 

Rick v. West (1962)

1946- covenant for no industry, 1956- sold to West, 1957 rezoned industrial for sale to hospital, sale thwarted bc West would not relinquish covenant for non-industrial use.

H: covenant enforced bc no changed conditions

R: restrictive covenenants will be enforced, unless holdout is unconscionable or oppressive.

Some jurisdictions: can terminate covenant, but with compensation. Except for conservation servitudes. 

Pocono Springs Civic Assoc. v. MacKenzie (Pa 1995)

P suing for association fees from D lot owner. Land ifs unusable bc no sewage line. D claims don’t owe fees bc abandoned lot. 

R: cannot abandon “perfect title” aka fee simple absolute.

Note: why not unconscionable?

Note: assoc fees more onerous than property taxes, bc taxes can’t create personal liabilities. “more onerous than feudal incidents”

D. Condominiums

Common Interest Communities: binds owners of individual lots or units to contribute to support of common property or other facilities, or activities of assoc., whether or not member uses them. Power to levy fines and liens if you don’t pay. 

Condominium: each unit (interior space) is owned separately in fsa, by individual owner. Walls, land beneath, halls, and other common areas owned as tenants in common. Each owner obtains his own mortgage and taxes assessed individually.  Each purchaser, by deed becomes assoc. member. 

Nahrstedt v. Lakeside Village Condominium Assoc. (Cal 1994)

P suing to allow her cats to live in her condo. In deed of condo, contains covenant for “no pets”- P on notice. P argues covenant is unreasonable as applied to her and booboo bc her cats aren’t a nuisance, don’t enter common spaces. 

R: 2 types of assoc rules, 1. recorded declaration of original deed, 2. association bylaws- made by board or democratic vote. 

R: type 1 restriction is presumptively valid bc everyone agreed to them (notice, reliance) UNLESS wholly arbitrary, violate fundamental public policy, or impose burden on use of land that outweighs benefit. In finding a violation, association must use good faith, not arbitrary. Procedures must be applied fairly and uniformly. 

A: here type 1. does not fit into exception and no claim of bad faith enforcement. 

Note: practical concerns, there are a million homeowner assoc., cts could be flooded. 

Note: how to distinguish E from covenants?
XII.  TAKINGS

5th amendment: “nor shall private property be taken for public use [1] without just compensation ” [2]

-enforced against states via 14th Amendment

Philosophical Underpinnings:

1. state is sovereign, original owner with implied reservation to repurchase 

2. better, more efficient uses: takings allows paying a fair price for public benefit, otherwise holdouts could extort

3. necessary incident of sovereignty

4. compensation is to relieve burden on one person for benefits to society (equitable)

A. Public Use

Background Cases:

Hawaii Housing Authority v. Midkiff (S Ct )

Land oligopoly- 7 families owned 90% of Oahu, Leased out land under long term leases for residential devpt. Lesees convinced HI leg. to pass statute condemning property as takings and sell to leasing families at fmv. Lesees paid costs, but financed by state.

H: w/in power of legis to solve problem of land oligopoly bc public purpose = public use.

But not an unltd power. 

Berman (S Ct)

Slum clearance in DC to create cleaner developments. Berman argued giving A to B when both are private actors isn’t a public use.

H: “blighted” neighborhood is harmful and nuisance. For protection of public from harm, can have ED. 

Kelo v. New London (S Ct 2005)

Blue collar eastern town loss of population, pop getting older, loss of industrial and manufacturing tax base. City is economically depressed, has revitalization plan involving mixed use res/bus w/ Pfizer as main financing. City condems Ft. Trumbell area- not blighted, but on the riverfront. 

PP: cts hold for city all the way up.

Ct: Public use = public benefit. Standard of review is rational basis. Here, detailed plan is rational, serves a public purpose- economic development. 

Concurrence Kennedy: if can’t show econ devopmt benefits multiple parties, but only a particular private party with only incidental or pretextual public benefits, it doesn’t rationally fulfill public purpose. 

Result: many state legs. Have overruled ED for Econ. Devpt.

When is a Regulation a Taking?

B. Physical Invasions

Loretto v. Teleprompter (S Ct)

P apt building is cabled under order of city statute for $1 compensation. Loss of her right to exclude. 

R: Permanent Physical Occupation is PER SE taking. Size is irrelevant to consideration of taking, only relevant to consideration of compensation.

A: here damages were nominal- $1.

C. Regulatory Takings

Non-Physical Occupation

Just v. Marinette Cty. : wetlands regs prevents “unnatural use of land” prevents P from changing or developing land. State purpose is to prevent pollution, Preventing public harm, not providing public benefit- so reg not taking.

Miller v. Schoene (SCt) had to destroy cedar trees to prevent infection of apple orchards. 

H: not a taking when preventing a public harm. 

Penn Coal v. Mahon (SCt 1922) –1st Regulatory Takings Case-

P wants to mine under D’s property. P and D have K providing D surface rights only.  Statute, Kohler Act, says can’t mine under any property w/in 150ft (to prevent subsidence). Act prevents harmful use. 

H: this is a taking. 1. not public when one or a few homes are involved. 2. K’d for surface rights only, 3. notice, reliance on K, 4. burden is great on coal co bc losing all of his property rights in that area. And no reciprocity of advantage like coal column regs (Plymouth Coal v. Penn.) (coal co doesn’t get any benefit form reg.) Test: measure public gain v. private harm for non-nuisance regs. Taking when it “goes too far”

Dissent: views reg as taking a small part of coal co’s many rights. Plus, this is a nuisance reg. Don’t have to pay to prevent public harm, it is part of police power. 

Note: different from Thorton v. Hay, Mono Lake, Winters v. US, Matthews v. Bay Head, 

None were takings bc those P’s never owned land in the first place under public trust/ custom doctrines. 

Keystone Coal: same situation, but in favor of reg not taking. Sct applies Penn Coal balancing but says not too far bc of important public purpose. 

Penn Central Transportation v. NYC (S Ct 1978)

NY has law that limits devpt of landmark designated sites. To militate effects, grants TDR (transferable development rights) to LO. P owns Penn station, wants to build 55 stories above the station. City denies the plan to build 55 stories (particular)

I: is the restraint on devpt a taking?

H: no

R: balancing for D bc min econ effect, no reliance by P, general public welfare.

A: P has existing use that has reas returns and isn’t effected by landmark status. Has some compensation (TDR), the law has a public benefit (although doesn’t prevent harm), P isn’t being singled out. City hasn’t denied ALL development.

Dissent: taking bc 100% restriction on top stories. 

  
(------------------------------------------------------------------------------(
Physical Intrusion

restriction/regulation

     nuisance/ harm prevention

-Per Se taking-


-Penn Central Balancing-

-never a taking-

      OR



-applies when there is Not a 

Economic Wipeout (Lucas)    total taking of entire parcel-

Lucas v. South Carolina Coastal Council (S Ct 1992)

Statute bars development of homes on coastal lands. 

I: did statute effectively make lots “valueless”? does that make it a taking?

H: when the owner is asked to sacrifice ALL economically beneficial uses for common good, there is a taking.

Exception: not a taking if reg prohibits uses of property that weren’t permissible anyway bc of common law (ie nuisance, public trust, etc)

Tahoe Sierra (S Ct 2002)

Bldg moratorium on development around Lake Tahoe to preserve lake purity. Lasts 32m. 

I: does buiding moratorium amt to a temp “Lucas” taking which must be compensated?

A: P wants a conceptual severance of property interests. Claims 100% loss of interest, for 32 months, so Lucas taking occurred. 

R: ct won’t conceptually sever according to time. Not good policy, would be very costly. 

Also, there is no per se rule that temporary moratorium is Never a taking. It could be, depends on the facts.  

Takings Method: FACT BASED

Check: did owner even own land to begin with? Public trust, custom? Etc.

Argument for Takings: “providing for public good”, taken 100% of prop interest

Argument for Regulation/ non-Taking: “protecting public harm”, “nuisance-like”, have not taken substantial amt of property interest.

Balancing: character of action v. economic impact

Never a Taking:

1. nuisance

2. forfeiture

3. acts pursuant to navigation servitude to maintain navigable waters

4. property govt destroys to prevent wider disaster (ie the apple orchard)
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