Torts outline

Why torts?- Policy behind tort law

· Liability internalizes costs of activities (true cost)

· Cant be criminal bc burden of proof is too great 

· Cant be govt’l regulation bc there is no compensation for injuries And not enough enforcement for the cost

· Deterrent effect

· Alt to tort system- workers comp: no concern w fault, exclusivity bar from torts

Who makes Tort law- legislature creates statutes (usually state), state judiciary create the common law and determine which disputes go to the jury 

Who decides tort law?- if no reasonable person could find otherwise, the judge decides issue as a matter of law, if reasonable people could differ, it is a question of fact and goes 

to the jury

3 Categories of Torts

I.     Strict Liabilitly- NO fault, NO intent
II.    Intentional Torts and Defenses-  intentional invasion of a protected interest
III.  Negligence and Defenses

I. Strict Liability 

a. abnormal use of land- liable w/out proof of fault or negl. when reason for problem was non- natural use of the land [fletcher v. ryland- resevior]

b. abnormal and dangerous activities- require no fault, 6 elements considered [seigler v. kuhlman]:

1. activity involves high degree of risk of harm to person,  land, or chattel of others (forseeability)

2. the gravity of harm which may result from it is likely to be great

3. the risk can not be eliminated by the exercise of reasonable care

4. the activity is not a matter of common usage

5. the activity is inappropriate to the place where it’s carried on 

6. the value of the activity is to the community

c. manufacturer’s-  liable to consumers injured by defects in their products as a matter of law, not through existence of warranty [greenman v. yuba]

d. wild animals- lions, tigers, or animals ken to have vicious propensities and when the injury is forseeable

policy (c)- cost diffused to consumer, more accurate pricing, incentive to make good products, impossible to prove manuf. Neg., consumer protection, loss spreading from person it fell on by chance to the manuf. Who can do something about it

II.A.   Intentional Torts 
requires torti intent: 1. a volitional act AND 2. mental state of either purposeful action (purpose is to bring about a tort consequence) OR substantial certainty action will result in TQ

***an  omission can be an intentional act if there is a duty to act***

transferred intent: A tries to shoot B, shoots C instead, A’s intent transfers to C

vicarious liability: employer liable for employee’s actions in employment setting

Children: can be held liable if able to form requisite intent

Insanity (incapacity): insane persons can be held liable if able to form intent 

a. battery-  intentional touching either harmful or offensive OR offensive/ harmful contact ~ P need not be aware of battery

1. doesn’t require hostile intent to do harm, only requires absence of consent to contact from P (horseplay, pranks, jokes don’t intend harm but do intend contact ) [Ghassemieh v. Schafer]

there can be battery w/out assault: phys contact not needed, only contact w/ extension of person in offensive manner (snatching offensively= offensive invasion=battery) [Fisher v. Carousel hotel]

Hypo: you hit the roof of car yr angry at- is it battery? Probably not, the line is drawn not very far

2. damages- in willful battery don’t need to show physical injury, only contact bc basis is invasion of person/ dignity, not physical harm

3. objective standard for battery

4. medical treatment w/out consent is battery- except if unconscious

b. assault- P must be Aware 

1. intentional threat or attempt 

2. coupled with apparent ability 

3. to do IMMEDIATE* bodily harm to another 

4. resulting in fear of imminent harm (no phys contact needed)

*immediate harm- not only instant, also very soon or without delay

**words alone can be assault in some circumstances, esp when coupled with other acts or circumstances (fact- specific)

c. false imprisonment 

1. intent to confine- (volitional act And mental state…)

2. threat of physical force- words or other acts; actor threatens to AND has apparent ability/intent to apply force

3. confinement – cannot rest on a person’s unfounded belief/ assumption of being restrained [herbst]

4. awareness- must be aware of f.i at time of Unless injury bc of fi

5. Means of confinement:

i. actual or apparent physical barriers

ii.   overpowering physical force or submission to physical force

iii.  submission to an immediate threat to apply phys force if   attempt to leave

iv.  submission to duress other than threat of force when duress is sufficient to make consent ineffective bar to action (ie threat to kill

yr family)

v. citizen’s arrest- taken under custody under asserted leg. Authority

6. must be within a boundary- exclusion doesn’t count

7. no reasonable or reasonably discoverable alt. means of escape

8. wrongfully directing arrest through info you ken is false or aren’t sure of 

d. intentional infliction of emotional distress

1. outrageous conduct AND

2.  intent of causing OR  reckless disregard* of probability of emotional distress AND

3.  suffering of severe or extreme distress AND

4.  cause of distress is D conduct 

ex.) economic coersion is Severe Emotional Distress (in context of life insurance disbursemt where purpose of ins is to alleviate suffering )

*need not be aware of what natural consequences of outrageous statements are, enough to have reckless disregard for consequences

e. trespass to land- interest protected is right to exclusive possession

1. intent – volitional act AND mental state of purpose OR substantial certainty

2. Invasion/ Entry- need not be direct, can be a 3rd party or thing

3. no damages necessary* except w/ air or light pollution trespass

4. no minimum size requirement, but min quantity requirmt

-Similar but separate cause of action is nuisance- unreas action and damages, protected interest is use and enjoymt of land, easier to prove than trespass

f. trespass to chattel – chattle is any property not real estate (personal prop)- protected interest is possession of property (interferance w prop rights)

1. intent

2. less than complete or near complete deprivation of property rights/ interference with possession interest 

3. damages- actual diminution of value of property bc of interference

4. 3rd party who receives converted chattels is liable to rightful owner of chattels for damages, regardless if s/he has remedy f/intemediary

g. conversion- destruction or dispossession of property rights (more severe than trespass to chattel)

1. intent

2. complete or very near complete deprivation of prop. Rights

3. damages-  value of entire property converted, can be nominal/incid.

NOTE (f/g) : information can be “property” when gathered at cost (labor and invntion)

II.B. Defenses to Intentional Torts- affirmative defenses must be pled with answer

a. consent- D has burden of proof, but doesn’t have to originate evidence. Can  consent to something w/out kening the consequences

1. Need objective manifestation- must show some indication of consent thru actions or outward manifestation of will, overrides signed docs

2. Exceptions

i. Exceeding scope – ie left hip surgery instead of right hip

ii. Sports consent- exceeded by intentional contact which violates rule of game designed to protect players safety OR 

deliberate, willfull acts or reckless disregard for safety of  another player 

iii. consent obtained by affirmative misrepresentation- 

fraud must Substantially Relate to the essential nature of the physical contact consented to- lie must be material

ex: Fidelity isn’t an essential character of marriage- it’s a collateral matter v.  teacher to student: sex will improve your grade, substantially related to phys contact  

iv. fraudulently induced consent = no consent if other party would

not have consented w/out fraud/concealment

v. no consent when coerced, infancy, mental incapacity, or intox.

vi. Consent to medical treatmt- see doctrine of informed consent under “special duty”

3. consent obtained by silence- if silence is outward manifestion of will

to consent, ok

4. consent to illegal acts- trad’l no, current progressive trend in law says valid unless by incapable person (ie consensual fighting in danger) 

b. self- defense- when threatened with battery, assault, false imprisonment, negligently caused bodily injury, or bodily injury innocently caused or threatened, one can use self- defense privilige IF:

1. he is under attack or reasonably believes himself to be in danger of attack under circumstances AND

2. use no more force than is necessary/ reasonable to protect oneself under the circumstances. If you use excessive force you are liable for the excess only, but don’t lose the s-d privilege.

3. Can use deadly force only in response to reas perceived or real deadly attack. Can’t use if there is a “completely safe retreat” available, can’t 

Use for retaliation

c. defense of others- same as self- defense Except, must be correct, cannot “reasonably perceive” (although cts are split)

d. defense of property- Equality of Threat and Defense Rule: can only use privilege of force to cause injury if there is a threat of physical injury (ie breaking and entering is non-violent, so cannot protect property w/ violence)

1. owner has right to take action by force or confinement reasonable under the circumstances to defend his property (ex getting prop back or holding fr cops)

2. unreas delay in releasing a person entitled to be released or delay in turning over to proper authorities or wrongfully denying bond exceeds the scope of defense of property ( false imprisonment)

3. cannot force to comply with demands in exchange for release (f.i.)

4. once goods are returned, there is no privilege of defense of prop.

e. Necessity- inability to ctrl extrinsic situation justifies entry onto land/property that is otherwise unjustified, especially for human life (ie throwing luggage overboard in a storm) but also for possessions

Compensation- if you preserve your property at the expense of others prop you are liable for damages to others property- Its not free!

Policy behind compensation- if others don’t let you use their prop and you suffer damage bc of it, they would have to pay you, so you have to pay them

1. public- if act is for public good, defense is absolute and not liable for d

2. private- if act is to protect particular person, family, or 3rd party, defense is qualified 

IIIA. Negligence

Definition- creating unreasonable And foreseeable risk of injury to others through your acts or omissions

Policy- a. compensation/ distributive justice


 b. incentive to safe conduct/ deterrence

Negligence and Intentional torts are NOT exclusive theories

Prima Facie Elements:

I.A.Duty

1. general/ default duty- to show Reasonable Care- wwrppd? 

[heaven v. pender]

2.   RPP is objective not subjective standard of care 

Policy: subj. or individual standard is too vague and there are admin 

Concerns bc of difficulty of proving if actor made “bona fide” attempt

To act to best of his ken under the circumstances



3.   Emotionally distrurbed/ mentally ill- get almost no allowances for 



      their state, held to RPP standard except in case of “break w reality”

4.   physically disabled- blind person must take actions a reas prudent 

blind person would take

5.   Superior skills- may be a factor in reas care

6. children- duty of care is higher towards children. Children’s conduct

MAY be excused according to age, intelligence, and experience of 

Other like children, EXCEPT when child is engaged in an adult 

Activity*, she is held to an adult standard of care

*ex is liscenced activity like flying, not drinking or gun use) 



7. industry custom- evidence of compliance w is consideration if reas. but



    not conclusive



    Policy: industry can’t govern itself- except professionals



8. Statutory duty- neg per se. non compliance is breach as matter of law w



    exceptions- see breach


I.B. Limited duty and No duty


1.   privity of K- in gen. you must be in a k w party to have duty to them 



      “acceptance rule” says owner accepts responsibility for construction



      work of k’or once he accepts it. Thus, if a 3rd party is injured, the k’or



      isn’t liable bc k’or and 3rd party aren’t in privity



     - requirement eliminated for product liability/ consumer goods



     - Humanitarian exception to acceptance rule, k’or is liable if activity:




i.   is dangerously defective (condition or instrumentality)*




ii.  inherently dangerous (like blasting), OR




iii. immenently dangerous (cond. Or instrum.)*

*1, 3 have forseeability element [Bush v. Seco- recycling plant]

2. no duty to act

misfeasance: active misconduct that creates positive injury to others

nonfeasance: passive inaction, failure to take positive steps to benefit others, or to protect them from harm not created by the D  

in general don’t have to help another person UNLESS

i.   actor engages in prior conduct* that creates duty (ie a service)

     [schenk v. mercury marine, helping put on sinking waders]

Note- this doesn’t apply to K’ors and providers of public services. K’ors have Duty to general public, but not to individual persons- ie one person can’t sue 




ii.  good samaratin/ volunteer- when you start to act, you have duty




     to act reasonably, bc your actions could deter another potetional 




     rescuer who would act reasonably, can’t make it worse 




     [lacey v. us- coast guard case]




iii. ctrl of instrumentality- if you have ctrl* you have duty to act




     *one never ctrls instrum. Of 3rd party crim. acts [galanti v us]




iv.  Special relationships- parent/child, teacher/student, innkeeper/




      guest 

3. Limited duty Re emotional harm absent physical injury “Pure ED”

Old CL Rule: no recovery w out physical impact [bosley- hrt attack f bull]

Now 2 ways to recover for emotional distress w/out injury*:

a. zone of danger: if P is in ZD and fears danger which could have occurred bc of D neg conduct, can recover w/out impact

[neiderman v. brodsky]

b. Bystander rule: if not in ZD, but witness something which causes Trauma (severe, not gradual harm) [Armstrong v. paoli hospital]  AND [sinn v. burd]

i. P is near scene of accident (nearness)

ii. P has shock/ed directly related to immediacy of impact (nowness)

iii. P has close relationship w person impacted (closeness)



*can recover for ed when there is impact (3rd way to recover for ed)

4. Limited duties of Owners and Occupiers of Land

a. owner of land occupies w intent to ctrl or entitled to immediate occupation. If leased, the lesee is occupier

b. owner’s liability for injuries off the land- definitely owe duty of reas care bc of activities or artificial conditions on land.

c. Owner’s liability for natural conditions of land varies by jurisd. Some hold liable only for area adjacent to road, others hold duty for any natural condition that p had reas measures to correct

d. D’s right to recovery depends on nature of entry on land: (jury)

i.   trespassers- enters w out right, no duty except to refrain f “willfull, wanton conduct” Exception:

a. children injured on land “attractive nuisance doctrine”:

1. owner ken or reason to ken children likely to trespass

2. condition is ken or reason to ken will involve unreas risk of danger to childrent

3. kids, bc of youth, don’t understand danger involved

4. burden of eliminating danger is slight compared to possibility

5. AND owner fails to exercise r-care to elim danger or protect kds

b. ken or ken frequent trespassers on ltd part of land= r-care 

ii.  licensee- right to enter comes from occupier’s consent. Incl social guests, duty of r-care if 

1. danger of activities or premises not apparent to licensee AND

2. must warn of natural and artificial dangerous conditions if owner ken or reason to ken the licensee didn’t ken of condition and not likely to be discovered by licensee

iii. invitee- comes bc of errand of potential economic benefit to occupier or bc occupier has made impression that place is safe

1. duty of r care w respect to conditions owner ken or would ken about w the use of reas care- can be liable for unken conditions

2. there are business and public (like churchgoers in some jurisd) invitees

5. Duty to protect against 3rd party crimes and torts

1. rejected for makers of ammunition when 3rd p commits crime

policy- slippery slope of unltd liability 

2. ltd for soldier of fortune to show reas care to screen ads that pose “clearly identifiable risk” on their face

6. Economic Loss w out  Physical Injury- cts reluctant to extend bc of remoteness and lack of predictability of whom D will be liable to causes insurance problems. Also, no identifiable law to govern- ad hoc

  
I.C. Special Duty- professionals have special duty of care which IS regulated by 




      Industry custom (d must conform to standard of care 




      Exercised by peers in profession) [Melville v. southward]


Standard of Care for a Professional:



1. prof’l must have skill and ken of ordinary prof’l in yr field 



    (I’m held to same standard of care as Drummie whose practiced 50yrs)



2. must exercise their skill and ken w reas care, established by expert* test.



    Locality rule: reas care est by another prof in the same locale- difficult



    In smaller communities, so can use…



    Modified Locality Rule: standard of care est. by same OR similar locale



    - some states have state wide measure of standard of care



    - national standard for specialists (ie neurosurgeon) 



   *podiatrist standard of care est by expert testimony of podiatrist ONLY



   How to est. an expert:

a. are you “substantially familiar” w [podiatry] standard of care “by reason of ken, skill, experience or training”? OR

b. is standard of care in expert’s field identical to D’s stand. Care? 



3. act in good faith interest of yr client


Doctrine of Informed Consent:



1. unconsented medical treatement is battery even when it benefits patient



    Unless immediate action is necessary to save patient’s life or prevent 



    Serious injury- but not over patient’s objections



    - same rules as regular consent about scope and invalid consent-



2. patient must give “Informed Consent” knowing of risks and alternatives 



    to treatment Except when it aggravates danger to patient (ie heart attk)

a. risks disclosed- traditionally only required disclosure of what 

other dr.s would disclose, Now must disclose what a reasonable patient would want to ken



3. informed consent establishes a causal link only if disclosure of risk



    would have made a difference in patient’s decis. Prove by:

a. asking P (presents some problems)

b. ask would a reas patient want to ken

4. you must show actual injury to recover damages under this theory


II. Breach
    How to do Breach Analysis: 

1. foreseeable risk?

2. industry custom?

3. compliance w statute?

4. objective or subjective standard? (rpp or children/disables)

5. neg per se? (look for 1. purpose, 2. scope)

6. proof- Res Ipsa Loquitur

 



******

1. Forseeable Risk- Hand formula for breach, if the burden to prevent injury 


          was slight compared with the forseeability and cost of loss/injury- breach


          Strategy: make duty a low threshold (like a warning) and you’ll prove




 Breach more easily


          Problems: how can we ken probability and what is value of human life?




   (human life value is measured by age, expected earnings, etc)


      2.  industry custom- compliance w/ custom is relevant but not conclusive

      3. compliance w statute- can be evidence of reas care, but sometimes is only 

          the baseline of reas. care

      4. standard used to measure care- objective (RPP) or subjective (kids, etc)

      5. Neg Per Se: non- compliance to statute is breach as a matter of law Except 

          when it’s safer not to follow law, bc the leg intent is for public safety

          Limits to Neg per se- statute applied must be for the same Purpose and 

          Apply to the same protected Class of individuals

      6. Proof and Res Ipsa Loquitur

i. proof- can be witnesses, physical, experts, circumstance, etc 

ii. RIS is circumstantial evidence that is enough to not need other evidence- but jury can still find one way or another

Strategy- when you don’t have any evid to protect you from directed verdict

TEST 1. could this happen w/out someone’s negligence? No. 2. D was in charge?  yes. 3. I didn’t contribute to the cause? No

iii. some duties are “non-delegable”, so even if maintence is k’d out, the owner retains exclusive ctrl of instrumentality

C. Factual causation
1. But- For test: had P met min legal reqmt of care, harm wouldn’t have


happened (majority rule) 

2. Substantial Factor test :

a. 2+ actors that are both negligent AND

b. each cause independently sufficient to cause substantial harm AND

c. unclear which caused it

Result- P can bring case against all tortfeasors

3. Alternative liability aka Alternative causation: (remember policy)

a. 2 Ds but one innocent and one negligent act

b. burden shifted to Ds to prove it wasn’t them  

4. Concerted Activity- tortfeasors acting together

    When: can’t pinpoint one company

a. actions consciously parallel each other (ie failure to test) 

    as a result of an IMPLIED understanding OR 

b. acted independently of each other in failing to do 

    something, and independent failures had effect of 

    Substantially aiding/encouraging failure of others

    Proof: no express agreement is required, but you need to show an 


  Agreement through actions at least

5. Market Share theory: pay dmgs by % of mkt share of fungible/ 

    Indistinguishable product

6. Lost Opportunity Doctrine: get % of damages according to % of lost opp. (ie 10% chance of screening aids, get 10% d)

Problem: in any other situation 50.1% gets the whole award, so cts split

-apply mostly to med mal

IV. Legal causation aka Proximate Causation [goes to jury unless shift to duty]:

Def: when should D be spared liability even assuming D breached duty 

        And breach is cause in fact of inquiry?

How to Spot a legal cause issue:

1. is this a rule of thumb or crystallized doctrine?

2. are there policy arguments? (manageability/windfalls)

3. foreseeable P, 

4. foreseeable type of harm?

5. intervening or superceding cause?

1. Crystalized Doctrine

a. Original D rule- 1st D liable for all injuries (incl drs and medics subsequent injuries unless extraordinary) bc it’s forseeable 

b. rescuer doctrine*- should expect that injury invites rescuer so liable for all injuries to rescuer bc of initial tort

*firefighters and other professional risk takers prevented from 

invoking this rule

c. good samaratin rule- if you rescue, you have to do it fully

d. suicide- not liable for subsequent suicides unless insane/uncon,

or delirious at time

3. Forseeable P- only have duty to foreseeable P (palsgraff)

     - most cts follow this

     - if judges decide unforeseeable, then can decide as matter of 

       law bc no duty, instead of giving it to a jury

     - note dissent argues there is duty to exercise care towards all 

       and whomever is injured should get recovery

4. Forseeable consequences

        i.   extent of harm: you take p as you find him, even if harm is

             greater than normal, you pay for it

        ii.  manner of harm: liability is not cut off even if the Way the 

             injury developed was unforeseeable 

        iii. kind of harm- 2 current of thought

1. Polemis- liable if harm is direct effect/ hindsight

     ***Apply if injury is close in time and space***

            2. Wagon Mound- liable if harm is forseeable/ foresight


    decis can be variable- apply when effect isn’t direct

5. Intervening/ Superceding Cause- if btw negligent moment and harm, there’s an intervening neg act (but not criminal, wanton or malicious- unless it’s foreseeable) by 3rd party, the 1st party is liable

5. Damages


    Rules:     a. to compensate for harm (purpose)



       b. money is usually the only tool avail



       c. “Single Recovery Rule”-all damages past, present and future must 




be collected at one time



       d. trad’ly has limited review- app ct can’t change unless shocks cons. 

1.  Apportioning according to causation
a. indivisible injuries

1. 2 tortfeasors both guilty OR

2. 1 tortf 1 innocent act (or preexist conditions)

Policy: don’t want 2 potential tort fs to get off the hook and P gets no $ so we place the burden of proof on them

b. Joint and Several liability- shifts risk of indigent D to D side 

if 2 tortf cause tort, they can both be

Held liable. P can collect full damages one time from either D or both together. theory applies w contrib. neg. only. When:

i. actions in concert or conspiracy

ii. common duty- (driver/owner car both have duty to keep brakes safe, owner/tenant have duty to keep hallway safe)

iii. independent acts of 2+ tortf. That cause injury
c. contribution- doctrine invented by j/s school to address fairness

D1 can bring cross claim to D2 to contribute to liability paid, now mostly done based on fault- doesn’t apply to compar.neg.

Exceptions- D1 can’t sue D2 for contribution to judgemt if D2

Has already settled. Policy- to encourage settlemt

Settling D CAN get contribution if:


i. paid more than his share AND, (very rare)


ii. D got releases f other Ds agreeing not to sue

d. indemnity- when D1 is primarily at fault, D2 bring claim for d1

to pay entire damages d2 has paid. Doesn’t apply to comp. neg

e. settlement- D settles, P gives covenant not to sue. P must cite 

intention not to release other Ds

pro tanto deduction- reduces your judgmt by amt of settlemts received, policy to prevent compensation greater than judgmt

proportionate share approach- Pay yr exact % or damages, regardless of settlemts received. P could get more, policy is to prevent windfalls to other Ds bc of a good or bad settlemt

note Mary Carter agreements- D gets portion of damages if sides w P against other Ds- danger is collusion

2.  Types of damages
a. nominal- “trivial sum of $ awarded when est cause of action, but not damages”

b. compensatory- attempt to make P whole (to pre-injury state)

i.   pecuniary (economic)- d’s can be measured w money

ii. non- pecuniary (non-economic)- can’t be easily measured $

c. punitive- punishment for outrageous conduct and deterrence

3.  Compensatory damages* traditionally a lump sum at present value

a. for physical harms to property

i. invasion of land- diminution of land’s value caused by invasion (or reas cost of restoration of land) and value of P’s loss of use of land (like rent)

ii. destruction or conversion of chattel- entire value at time of tort- but not loss of use (like rent)

iii. damaged, not destroyed cattle- diminution of value caused by tort. in loss of use, damages are value of lost use

iv. consequential or incidental damages- may also be awarded (ie business profits, damage to chattels)

b. for personal injury

i. medical and related expenses (past and future) (pecuniary)

ii. loss of earning capacity (past and future) (pecuniary)

iii. physicial and mental pain and suffering (p and f) (non-p)

1. no definite standard or method of calculation fixed by 

law and no witnesses required

2. reas compensation for pain, discomfort, fears, anxiety...

3. damages for loss of enjoyment of life must be made w/in this category of damages

4. must have cognitive awareness for dmgs for loss of enj.

5. includes “loss of consortium”- compan’ship, initimacy...

a. Proof of damages
a. Loss of future earning power- inferred from nature of injury w out proof of actual earnings. What P could have earned.

b. lost wages- not required to show actual amt of earnings at time of injury to recover, even tho helpful

c. inflammatory evid.- has no relevant function in fact finding 

b. Collateral source doctrine/ subrogation

a. when victims receive benefits from sources other than tortf.

Cts inclined to define “collateral benefits” narrowly

General common law doesn’t deduct cb’s so victim may get more than full compensation

Some states require deduction from tort awards

b. sources of collateral pymts-


i.   insurance




ii.  social pymts- workers comp, welfare, unemploymt, etc




iii. gratuity/gift- ie hospital bill is excused



      c.  subrogation- rights of reimbursement by insurance companies when



           victim awarded money for tort- practical effect is that ins. Co pays 



           for injuries then brings suit to recover

c. Interest on (compensatory) damages- begin to accrue once judgemt is entered, interest set by statute, currently around 9%

- prejudgemt interest: pro- tortf obligation to make victim whole begins at time of tort. Con- amt owed was unken until judgemt 

d. Taxation on damages

Punis- subject to federal income tax

Compens- not subject to fed tax

Problem: should juries be told about taxes? Pro- you will actually get what jury wants you to get, con- want juries to ignore tax consequence

e. Periodic payments*- sometimes req’d for judgemts med mal or govt

f. Structural settlements* – D buys annuity guaranteeing certain amt of $ for specified period

*bc of time value of $, these both cost D less than a big payout

g. Caps on damages- depends on state, usually caps non-e damages

Existence of cap reduces settlemt value by giving D a ceiling on losses

Pros argu it decreases insurance, cons argu most seriously injured Ps bear the burdern

h. Alternative to tort damages- Compensation schemes

a. workers’ comp- all states and fed have it, provide imm to employer, benefits paid regardless of fault, don’t include pain and s. or int’l torts

b. 911 fund

c. asbestos claims

i. Punitive damages- target the deep pockets – no turnips!!

a. Standards- willfull/wanton, deliberate disregard of risk to others, gross deviation f reas behavior

Intermediate standard- “clear and convincing evid”- something btw preponderance of evid and reas dbt

b. Who gets the money- in some states, state fund get up to 60%

c. problems- in mass torts the 1st P may break the bank, and w corporations they don’t punish the wrongdoing officers

d. DP/14th am. Limits “no taking of property w/out dp of law”

i. guideposts in determining if punis are “fair” taking of property-

1. reprehensibility of conduct* key factor*

note- can’t punish for activities outside of yr jurisd. [state farm v. Campbell]

2. ratio- disparity btw actual harm and punishment

“few awards exceeding single digit ratio will satisfy dp”

3. what are the relevant civil penalties [bmw v. gore]

ii. dissent to DP interp of punis- there is no language in c restricting punis, this is the domain of the legislature

j. Attny’s Fees- each side pays own unless by statute (civ rights) or k

IIIB. Affrimative Defenses to Negligence


1. P responsibility
a. contributory or comparative negligence

Contributory Neg- the old law, if D was resp in any part, no recovery (all or nothing) few states still have it

Policy- deter P f negligence and allow industries to develop free f liability

Comparative negligence- shift away f contrib. Also moves away f/ j+s


i. pure- deduct f P recovery, their % of fault


ii. modified 50%- p can recover if fault is less than D’s.


iii. modified 51%- can recover until p’s fault is greater than D’s, 


dmgs reduced accding to fault



b. failure to avoid consequences – P’s pre accident conduct, legal cause of



    only some of the injuries (v. con. Or comp neg causes all injuries)




i.   results in pre set percentage reduction of award [restatemt] or




ii.  kept entirely out of case (seatbelts/helmets) [hutchins] or




iii. total bar re portion of damages resulting f p failure [halverson]
b. failure to mitigate damgs- post accident conduct causing some injury

Recovery- precluded for all damages as result of failure, even if also resulted f D negligence



d. assumption of risk- “volenti non fit injuria” to the willing, there is no 



    injury (3 kinds)




i. express- contractual limits of liability, can’t k out of neg. int’l, or




   willfull/wanton torts, aka covenant not to sue, exculp clause




   General approach of cts to releases- you are assumed to have 




   Read and understood yr k, and had a choice to sign

1. does scope of release cover this situation?

-ambiguous releases construed against drafter

2. is it void bc of public policy?

-don’t apply to public utility, necessity, public services bc no choice in k’ing for these things




ii. implied “secondary” a.of. r- in contributory negligence era was 




   a total bar to recovery, and still is in few states that have cont.neg




   test- full appreciation of risk, and voluntarily taking it




iii. implied “primary”- a no duty doctrine that protects organizers 




   of sports/rec events f liability for injuires resulting f risk 




   “risks inherent in activity”- a risk, that if it did not exist people 




   wouldn’t be interested in the sport



e. imputed contributory negligence




i. Both Ways Rule- if P would have been liable for a 3rd party act




   had he been D (ie in vicarious liability), then P is liable for 3rd P




   act as P




ii. Exception for automobiles- neg of 3rd party not imputed to P 




    only bc of P’s ownership of vehicle or for allowing it’s use by 




    3rd p.  For neg to be imputed to P, P must have Control over the 




    car, even when other is driving And driver (3rd p) is not driving 




    for benefit of owner* note* commercial profit is not “benefit”




   [continental auto lease v. Campbell]




iii. derivative claims- a der.claim is wrongful death, loss of conso.,




    uninjured bystander, a claim that only exists bc of 1st tort to 3rd p




    w derivative claims, even if both P’s neg together is more than 




    d’s neg, if both Ps have less neg Each than D, they can recover,




    less the amt of their own neg**note, this is not law everywhere




    or even in a majority of jurisd.


2. Time Limitations
a. shorter notice provisions against govt’l entities

b. 3 part test:

i.   what is the applicable statute?

ii.  what is the trigger to get the clock running?


Ie, discovery of injury, actual injury, basis of ken for legal claim

iii. when has action commenced for S.o.L?  [jolly v. eli lilly] 




-sol begins when you ken or should’ve ken of injury- suspicion is 




enough




-you don’t have to ken every legal theory to file suit, only that 




some actions were tortuous




- even if the law is unfavorable to yr claim, the sol is still running




challenging law is encouraged to prevent legal stagnation




-sol doesn’t go backwards after caselaw changes bc policy concern




- for IIED, if there is a continous tort, sol starts on date of last tort




 [feltmeir v. feltmeir]



      iv. has statute been tolled/ stopped bc:




- minors lacking legal capacity (child abuse cases)




- incapapcity (ie unconscious)




- D’s fraud, coersion, or concealmt of wrongdoing



c. Statutes of Repose




i. start at date of injury and don’t stop for discovery of inj or incap.




ii. sometimes unjust, but policy is there must be a conclusion


3. Immunity
a. charitable- almost totally abolished, still limit liability of charity hospt.

b. Family

i. spousal- no longer exists at all- total abrogation

ii. parental- doesn’t apply if parent acting outside parental role (work),

    if  parent acts wanton, willfull, or recklessly, if child is emancipated, 

    if child or parent dies*

*note- 2 yr old children sue neg parents for insurance purposes

Policy for imm- disturb home life, danger of fraud, family resources

Now- reasonable parent standard for child-parent suits 

Sovereign immunity- hist’lly “king does no wrong” judge-made law

c. state/local govt- ct made law, ct changed law, can sue states

policy- fair for state to bear cost of injuries bc easier for them to bear

exception- municipality is immune to suits by individuals bc they have 

duty to all, not to one [riss v city of ny]

policy- can’t create new tort duty to protect public bc scarce resources are distributed by leg/exec.

d.  federal govt/ fica- federal tort claims act


i. always tried in district court w out juries


ii. 2 yr statute of limitations




iii. liability for govt is same as if it were civilian




iv. no punitive damages



Exceptions to gov’l liability-




i.   discretionary functions- this is VERY broad




ii.  no int’l tort claims except against law enforcemt officers




iii. can’t sue military bc of combat activities during war time*




*feres doctrine- extends military bar- can’t sue for injury “incident




to military service” even if tortf is civilian or if non-combat/wartm




*dissent to feres is that it extends language of statute [judgemade]




iv. gov’t k’ors- [judgemade law] exempt if:

1. k’or met govt specifications

2. k’or conformed strictly

3. notified govt of hazards govt not aware of

Effect- can’t sue Boeing when heli crashes into a school

IV. Wrongful Death and Survival Claims

1. Wrongful Death- cause of action created by statute for benefit of dependants



a. beneficiary class- named in statute, spouses, children, later parents (ltd)



   almost no states allow for cohabitants or gay parterns as beneficiaries



   “heirs at law” is whoever would get inheritance if no will exists



b. types of claims



    i. loss of support/services



   ii. loss of society/consortium (emotional distress)



iii.  funeral expenses, etc


2. Survival Statues- are claims that survive after D dies. Some statutes allow 


    claims to be brought after D dies, not just to continue claims ongoing at time of 


    death.

a. claims brought by estate of D- heirs, heirs at law, and creditors all have claim on judgemt

b. damages- those suffered by  D up until death- medical, lost wages, p/s

c. policy for allowing survival claims to be filed after D’s death- otherwise D might have to file suit from hospital

V. Vicarious Liability aka Respondeat Superior**- WHO 

a. Employers- even if employer has no warnings or


Complaints about employee, can be held liable for his torts if:



1. the act must be w in time/place limits of employmt*



*going/coming rule: to/from work generally is not w in scope of emloymt



2. at least one purpose of actor must be to serve employer



3. must include the act the employee was hired to perform


Right to indemnity- employer has right to recover money paid out bc of employee


Negligence.  Rarely used bc creates bad relations/ loyalty problems


3rd party employers at site of injury may be held liable if negligent* but if you get 


3rd p damages, can’t seek contribution f employer bc ruins workers comp bar


b. Indpt K’ors- can be liable if involve “inherently dangerous activity”:

3. when there is a foreseeable risk and

4. a peculiar risk (not everyday like driving)

5. unless certain precautions are taken


Who is Indpt K’or?: whoever has right to ctrl the manner of work


c. Joint ventures

d. Statutory- like automobile safety


e. Parental liability- limited to intentional acts of children w low cap on damages

** Distinguish vicarious liability from Direct Negligence, est by:


1. neg hiring, supervision, retention, after a ken risk


2. ie if employer has warnings, complaint, ken and ignores it he is Directly liable

VL and DN are twin claims, always go together!!!




Quick Sheet for Med Mal/ Tort Reform

1. Fed proposals- to cap non E damages for p/s at 250k

    Frist wants “scheduled compensatory damages”

2. AMA proposals-  mandatory screening w admissible results

model state legislation for “health ct” that would involve pretrial screening panels composed of maj. Drs to make Fact determinations of “deviations of standard of care” Admissible at trial.

procedure- claims for more than 10k go thru panel of 3 drs and 1jd if dr is D. similar to ADR except all proceedings Secret! Drs.feel juries not able to understand issues.

policy- judges trained in medical standards could render more accurate decisions on mal. And render more accurate $ awards. Current system can’t handle complex issues.

Problems- awards based on level of injury, not incidence of mal. So dr.s practice “defensive medicine” for unnecessary tests, thereby increasing costs

C’l issues- panels findings of fact replace the jury function, 7th am right to jury trial

Statistics f ABA task force:

- only 2% of med mal victims file suit (damages undetected or too small)

- D prevail in 75% of cases at trial v. D prevail at 50% in all other tort actions

Insurance issues: reform unlikely bc 60% of nations physicians are covered by corps owned or managed by drs. AND state med assoc. receive “endorsemt fees” f  ins. Cos to promote the company’s policies to the state members

State measures at tort reform include:

C’l amendmt reducing lawyer conting. Fees in med mal cases

Some states require med mal ins for drs to practice- opponents say this encourages med mal suits that otherwise would be dropped bc no deep pockets

Other proposals: “patient medical outcome insurance” for those who want coverage for an uncommon medical risk insure themselves

PROBLEM- benefits wealthy people disproportionately, would govt subsidize for Medicaid/medicare?

Lawyer issues- have to front 250k for med mal, bad to federalize tort law, ins. Co’s responsible, caps hurt the most severely injured

Dr’s rebut- don’t have to malp to get sued, ruins livlihood. Ins costs are crippling and it’s bc of greedy contingency fees. Med mal ins can cost 200K per year. Higher fees passed onto patients in form of higher fees and ins. Premiums. Dr’s pay up front, but patients pay in the end*****

My ideas- professionalism reqmt for drs like lawyers- guilty of med mal, lose yr lisence

-drs shouldn’t be penalized by ins co for being sued, only for being guilty

-to prevent false suits, specialize attny training for med mal bar like for patent bar to filter out the fringe elements and ensure high quality representation

-possibly medical juries
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