Crim Pro Outline – 

Exams – closed book. Don’t memorize const provisions or statutes. 

Two essay questions. 
Know it well enough so you don’t have memorized outline, but logical argument comes when you see a fact pattern. Active knowledge of the material. 
No case names. 
“even if” principle. Is there anything else? If the judge decides against this is there any other grounds to argue? Some other way Govt can get search in. 
Take the side he puts us on. Understand it, make argument strong to knock out other side’s argument. 

Issue spotting not as important as reasoning or analysis. 

Make persuasive argument on either side of each issue. 

When I study – Find out all the issues – make a case for it. 

Public order v. personal liberty – use this as a theme throughout answer. 

Tension between rules and indiv discretion. 

Main Subjects/Intro – 4th, 5th, 6th, 14th amend. 

· Sources of law

· Right to counsel – role of counsel ethics

· Search/Seizure/Arrest/Privacy

· Interrogation & confessions 

· Lineups, ID 

Sources of law for criminal lawyer – 

· Local rules/customs 

· ABA, other orgs – standards for crim/ethical rules 

· Local city ordinances – only applicable to specific city

· Case law – can be most specific if crim proc code doesn’t have a statute

· Law enforcement org may have rules – police handbooks, training guides. 

· State crim proc code – question of whether const or proc code is more important. 

· State const 

· State sup ct may have supervisory opinion for lower cts in it’s juris

· Admin regulations, not legis 

· FRCP

· Sup ct, fed case law

· Fed Const 
Interpertation of 4th, 5th, 6th amendment – added to Const in 1791. as limits on fed Govt. Questions arose whether to apply them to states. Bill of rights – first ten amendments. 
· Spectrum – 0% protection of liberty ---------------------- 100% protection of liberty (applicable to states)

· Total incorporation – closer to 100%. amendments are directly applicable to the states. Bill of Rights 1-8. Justice Black said when senator Bingham proposed the 14th amend he said we need to enforce bill of rights against states.

· 5th amend – protection right when incriminating evidence is taken from you. 

· Dissent – J Harlan –  it’s too difficult to decipher legislative intent. Says amend are not completely self-evident. Even if total incorporation, can’t have an across the board provisions. Need the jot for jot. Also can say maybe don’t include every amendment.
· Free standing due process – closer to zero percent. Due process is it’s own standard. Ad Hoc case by case fact specific fairness. Look at each case can’t have such stringent standards. Are the procedures given, fair procedures. 

· Rochin – makes him vomit to get evidence. Saying this is a injurious act that should not be used. Offensive use of power. Incorporated 4th amend against the states b/c it violates due process. 
· Ordered liberty – in the middle of spectrum. specific procedural safeguards (ex right to counsel) included in the bill of rights are applicable to the states if they are “implicit in the concept of ordered liberty”. Required. Important, of the essence of liberty.
· Different than ad hoc case by case approach. 
· Categorical approach – apply standard for every case. Jury trial is of the essence of liberty. 
· Baldwin – always had a jury in every state. Don’t change it now. 

· Williams – shouldn’t be so strict on the states. Maybe not such strict standards. 

· Through selective incorporation we have all of the 4th. Self incrim in the 5th and jury/counsel in the 6th. 

· Selective Incorporation – plus due process is added to this now. Anything that infringes on due process that was discovered in an ad hoc basis, plus what has been selectively incorporated over the years. 

· Proof beyond reasonable doubt is a categorical plus – once they say it in a general matter is fundamental to the American standard, they never go back and decide it again, it is incorporated and it applies in all cases in state courts, just as it would in federal court. 
· Selective, and free standing due process is an argument against total incorp. 

· Another element beside the “plus due process” is “plus, plus” shocks the conscience  an Ad Hoc totality of circumstances, look at the entire trial and ask “was their fundamental unfairness.” more ad hoc case by case analysis to see if there was a violation of due process in that specific case.

All these theories look at regular standardized incorporation v. shocks the conscious, look at the case and decide. 
Application of these methods – 

14th amendment due process – 

Views of the 14th amendment – 

Total incorporation – 14th amend made all of the bill of rights fully applicable to the states. 

Ordered liberty – specific procedural safeguards (ex right to counsel) included in the bill of rights are applicable to the states if they are “implicit in the concept of ordered liberty.”
· Different than ad hoc approach. Categorical approach, court will attempt to establish standards that are required in every case. 
Example of 14th amend – 

Malloy – state said it should have less stringent standards than fed Govt in applying bill of rights. 

· Court held that 1st, 4th and 6th amend states should be held to the same standards as fed Govt. 

· Ex: trial by jury is fundamental to the American scheme of justice, that’s how all the states do it, so therefore it must be protected.

Right to Jury trial cases – 6th amend says in all cases you get a jury, but petty offenses do not have a jury – how is this justified? At time of the adoption of the 6th amend, they understood it didn’t apply to petty offenses. 
Petty offense/minor misdemeanor – less than 6 mos incarceration. 
Difference in application between fed Govt and state Govt you don’t necessarily have to have 12 jurors or unanimous jury. 

Examples of right to jury – 

Duncan – sup ct decided jury trial is fundamental, should be binding on the states.

Baldwin – incorporationist. no offense is petty, always should have a jury trial.

Williams – jury of 12 was an accident at common law. 6 person jury does not violate 14th amendment. 

· Shouldn’t be so strict on states, says Duncan was wrongly decided. Incorporationist view must be tempered. 

Appadacka – the Fed Govt system must be unanimous, state Govt doesn’t have to be.

· This case had a divided outcome. 

Bodily extractions – due process and selective incorporation. 

Rochin – police forced him to vomit up the pills which were evidence against his will. 

· Court said police conduct violated 14th amend due process clause. 

· this course to obtain evidence is offensive. They say Rochin shocks our conscience.

Schmerber – says you can penetrate the body in some way to get evidence. Drawing blood doesn’t shock conscience 
· Why doesn’t this violate 4th amend search? Illegal search and seizure – b/c they had reasonable probable cause, time is of the essence, can’t wait to get a warrant. 

Fed Ct supervisory Power over administration of Federal Criminal Justice – p47

· Court may say we don’t care if there isn’t a regulation, we aren’t doing this in our courts. 

· Cases 

New federalism in Crim Pro – new limits on state rights protections – p 51 

· A state supreme court can give the accused greater protection than the fed const affords if they clearly and expressly indicate that the decision is based on adequate and independent state grounds. 

Right to appointed counsel – 
· 6th amend – accused shall have a right to counsel. 

· Right to counsel at trial? In America there was never a doubt you had right to c, as long as you could pay for it. 

· Question is if you can’t afford it should court give you a trial. 

Right to counsel elements: 

· Formal charge: 

· Critical stage to a fair trial

· Confrontation between state and def

· Possibly special circs. 
Main issues:

· are who is worthy of being appointed a counsel, indigent

· when can the right be waived, 

· if you can’t afford it should court give you a trial.

· When during proceedings counsel is needed or should be appointed.

Coleman – right to counsel begins for preliminary hearings upon which you have 6th amend right to counsel. 

Johnson – required appt of counsel in all federal criminal cases first. 

Betts v. Gideon – do state courts have to recognize the right to counsel as fed courts do. Eventually this right gets incorporated into 14th amendment. 

Betts – don’t need counsel in every case, only in special circs. 

· Committed robbery, wasn’t appointed lawyer. Does state court have to appt counsel, as fed court does. 
· H/R – due process doesn’t obligate state to give counsel in every case.  court thinks he didn’t have special circs. But leaves open possibility that if they thought there might be fundamental unfairness he might have deserved a lawyer. 
· Application of totality of circs – ad hoc. 

· Sort of a case by case rule, if it’s special circs, he gets a lawyer. 

Gideon – felony you have right to counsel in state court. 
· He asked for counsel, denied by state court. 

· H/R – court moves from ad hoc to selective incorp. Lays down rule that you get a counsel for a felony. 

· 6th amend – in all criminal prosecutions you get a right to counsel. 

· Indigent has right to counsel to be appointed. 

· Right to defense is obligatory on the states by14th amend incorporates the right to counsel. 

· Abandoned special circs, could still apply to misdemeanor. 

· Betts wrong in concluding 6th amend was not one of these fundamental rights. 

What about non-felony offenses? 

· What should rule be for Atty in a lesser case? Non-felony? 

· Court said you will get it if there is a threat of imprisonment. But this creates problems b/c how would you know if there is imprisonment w/out a trial, and there may be less of a threat of it w/ a counsel. 

· And you can have a jury trial and not a lawyer. 

Argersinger – this extends Gideon to some misdemeanors where you face imprisonment. 
· Court rejected the Florida rule that counsel be appointed only for non-petty offenses

· Rule is that no imprisonment can be imposed unless accused is rep by counsel. 

· Sentenced for 6 mos or less entitled to counsel but not a jury. 

· Counsel needed so accused may know what he’s doing, treated fairly, and aware of the prospect of going to jail. 

Scott v. Illinois – Actual imprisonment is the line defining const right of right to counsel

· jail time, then you get Atty. But that makes you have to decide before the trial whether someone will go to jail before you have all the facts. Denial of due process? 

· Court looked at efficiency rather than principle or policy. 

· Make pre-determination whether they will be sentenced, possibly bring up special circs when you bring case saying you should have had a lawyer. 

Prior conviction that enhances the new one? That may cause imprisonment?

· Prosecution can rely on your first uncounseled conviction to enhance your second one. 

· Look at whether prior conviction was correct, then it enhances the second one and court will sentence you accordingly even if you didn’t have a counsel in the first case. 

Alabama (2002) – 30 day jail sentence is suspended, he gets probation. 

· Court says– need to have representation when they determine guilt, due process means you must have representation at the trial. 

· 30 day suspended sentence is Unconst b/c of no counsel. 

· Scott said you don’t need counsel if you aren’t going to jail. He’s on probation and there is possibility of imprisonment. 

After Scott – 

· Judge promises no jail time, don’t need counsel. 

· Can still show special “due process” circumstances, that def really needs counsel in this situation. 

· if you have a lawyer, and there is no threat of jail time, you get it. Main concern is over appointed counsel. 

What is poverty? Who is indigent? 

· Lack of financial resources to permit accused to his own lawyer, not total destitution. 

Obligation to repay – 

· Spouse may have to pay. 
· poverty should not be too influential in admin of justice.

· Lack of financial resources to permit accused to his own lawyer, not total destitution. 

Where does 6th amend right to counsel start? 

· When you have a formal charge against you – commencement of adversarial judicial process against you.

· Critical stage of the proceedings. Probably before the def confesses.

· Initial confrontation between Govt and defendant..

· Due process says maybe you will get it before you are charged under special circs. 

Gouveia – admin detention alone doesn’t constitute beginning of adversary procedures. 

Coleman – assistance of counsel provided at preliminary hearing. 

Griffin-Douglas principle – 

· No equal justice when quality of trial depends on money of def. 
· Even in petty offenses, a fine might mean just as much as confinement. 
Griffin – provided indigent def can get a free copy of their court record. 

· Poverty bears no rational basis to guilt or innocent. 

Mayer – extension of Griffin. 

· If it’s a fine and he wants to appeal, he still can get the trial records for free. 

· Applies to non-felony cases as well. 

Douglas – right to a counsel in appellate process?

· Counsel provided to indigent def to pursue an appeal. Get this one time appeal as a right. 

· Same as equality as Griffin principle. 

· Appellate process can even be a 14th amendment due process right. 

· 14th amendment not a sixth amendment right. 
Moffit – supreme court appeal? 

· Argument that you may need counsel even more in this case b/c it’s complicated. 

· Under 14th amend they don’t need counsel to be granted certiorari – their claim has already been looked at by a counselor that denied the appeal and by an appellate court. 

· Just b/c an appeal has been provided doesn’t mean counsel is needed. 

Additional notes – 

Low bar of standards to review whether they needed counsel at trial. Court will only overturn if trial was a farce or a mockery. 

Courts reluctant to look at a lot of ineffective assistance cases just b/c if convicted obviously you will say lawyer was poor.
Acke – state must provide adequate tools. 

· Def makes preliminary showing to judge that it is needed, he can have a right to psychiatrist. 

· Def must demonstrate that sanity at time of defense is significant factor at trial. 

Waiver of Right to Counsel – 

· This right is waved all the time. Very few cases go to trial. 

· Just b/c a person waves the right to counsel, doesn’t end judges duty, has to determine if it’s an intelligent decision.  

· Early cases have a presumption against waiver. People should have their rights, know what they are.

Pre-condition to waiver is competence. Sometimes subject to judges opinion. Debate is indiv autonomy w/ systems values: 
· Knowledge that you have the right. Knowing waiver. Know the consequences?

· Intelligent waiver. Competence, capacity of person. Mixed w/ knowledge. Capacity to process the knowledge. Mentally ill does not necessarily mean incompetent. 

· Voluntary. What about the circs surrounding the arrest? General pressures of the arrest. 

You have a right to proceed on your own. 

Faretta – if you knowledgeably, intelligently, voluntarily waive your right – don’t have to have a lawyer. 

· pro se right to proceed on your own.

· Court said it’s waivable, doesn’t necessarily prove there is a right to waive. 

· Thrust right to counsel on unsuspecting victim. 

Exclusionary rule – 
4th amend protects illegal search and seizure. 

Often case will go to court and def will seek to suppress or exclude any evidence gained as a result of an illegal search or seizure. 

Pro of exclusionary rule – 

· Only effective remedy

· 4th amendment has no meaning w/out it

· Systemic effect, we need this, it is educative, rather than just punish individual officers. 

· Deterrence of poor behavior

Con of exclusionary – 
· Why help a criminal

· Not deterring an officer, why would an officer care if evidence is excluded. 

History of the rule – 

Weeks 1914 – no excl rule for the states. 

· a federal court cannot use evidence against a criminal if the evidence was obtained through illegal search and seizure.

Wolf 1949 – No exclusionary rule for the states. 

· States have their own remedy for this situation. 

· Exclusionary doesn’t need to be completely incorporated. 
· Security of privacy is a fundamental right implicit in the concept of “ordered liberty”. But state has it’s own methods. 

Mapp 1961 – Exclusionary rule applies to state court. 

· Selective incorporation. Incorporate 4th amend against the states. 
· 14th amend made 4th amend applicable to the states through the due process clause, therefore if the exclusion  rule applies the fed Govt it applies to the states. 

· The rights authorized by wolf, the ordered liberty/ right to privacy, would be nothing w/out the protection of exclusion. 

· Must remove incentive to  disregard the 4th amendment right, thus you exclude the evidence gained from it. 

Hypo – have Unconst search, found evidence. Why would we ever allow them to use evidence. 

· Exclusionary rule should be there every time, because it puts the party back to where they were if there wasn’t ever a search. 

· But if you exclude that evidence, then you aren’t back b/c the evidence still exists and the person will get rid of it. 

· Another consideration – that as soon as they say to the Judge don’t look at the evidence, once you have knowledge, it’s difficult to feel good about. 

Good Faith Exception – officer relies on the warrant of the magistrate in good faith and does a search, evidence will not be excluded. 

Leon – officer has to rely on judge. 

Two main points – 

Purpose of exclusionary rule is deterrence of police misconduct

If he was acting in good faith exception in relying on warrant, exclude evidence police had reason to get the warrant, and they need that evidence to prosecute. 

Theories behind this case: 

· The whole reason for a magistrate is b/c they are neutral, doesn’t care either way no incentive. The police have incentive to close case and catch the suspect. 

· police are involved in competitive enterprise of seeking suspects, they can’t be expected to be as impartial as the judges, therefore the police will have to show good faith in their actions. 

· There are other ways to punish a judge , exclusion doesn’t deter judges. 
Hypo – What if there was no warrant for police officer, but he had objectively reasonable good faith in going into someone’s house and searching? 

But courts find there isn’t probable cause. If there isn’t probable cause, there is probably suppression. 

Need good faith plus probable cause probably. 

Groh – officer saw a bad warrant and still used it.

· Reasonable officer still has duty to use a valid warrant only. 

· because he saw this warrant and still didn’t use it, then the officer isn’t acting w/ objectively reasonable good faith.
· Good faith can pertain to any part of the process, had to act in good faith w/ everything. 

Evidence obtained by non-police Govt employee – 

Gathered by non-policeman 4th amend doesn’t apply. 

Arizona v. Evans – clerical error made it appear there was warrant for his arrest on police car computer. Cop found weed in car. 

· Leon said the point of the exclusionary rule is to deter police conduct, not court employees, excluding the evidence in court will mean nothing to the court employee. 

· Civilian admin error is ok. You can exclude in this case. 

· No suppression b/c officer was acting in good faith. 

Police search pursuant to statute – All these case – court is beginning to say only reason for exclusionary rule is to deter police conduct, plain and simple that is it. 

Illinois – 

· if an officer is acting in reasonable reliance of a statute in obtaining evidence that is the same as if he was acting on reasonable reliance in obtaining a warrant the evidence should be allowed like in Leon. 

· will exclusion of evidence seized pursuant to a statute have a deterrent effect on legislatures enacting such statute.  

Krull – he went in w/ is declared Unconst. Acting on statute that said he could search motor vehicle records, searched w/out a warrant. 
· If officer relied in objective good faith on a statute you don’t get suppression because officer is acting in objective good faith. They decide they will extend Leon to statutes. 

· legislature is supposed to be fairly neutral

· may be able to argue that going in w/ statute that court decides is Unconst is not as bad as going in w/ bad warrant b/c can still someday stop a statute if it’s bad, but if the magistrates warrant is never tested, we never can look at the warrant and say it was unconst search. 
Wiretapping – 

Olmstead v. US – Brandeis dissent in this older case. 

· Invasion of privacy on a telephone is worse than the mail and in ex parte Jackson they held that mail is protected. Both telephone and mail are a public service funded by the Govt.

· He is sort of saying exclusionary rule is mandatory. 

· Strong statements for privacy – don’t let Govt f w/ us, ends justify means short cuts. 

Holmes – 

· It is desirable to get criminals, but Govt shouldn’t do crimes if other means are available. 

· It is less evil if some criminal will escape than the Govt is doing wrong. 

Protected Areas and Interests – Curtilage, house, garbage. 

Rule prosecution will say if you have actual knowledge  that other’s can hear your conversation, you should have an expectation that they may be monitoring you. Court has said, if you talk to someone you take the risk . 

Katz v. US – He said discriminating info on a pay phone and was tapped. 

· Govt action violated privacy he relied upon when using the booth. If we let Govt go in and do this it bypasses the necessity for a magistrate to assess the probable cause. The antecedent justification is central to the 4th amend. 

· person exhibited an expectation of privacy, and that is a reasonable expectation. Home is a place where privacy is. Phone booth is private when you shut the booth.

· If he is yelling booth, and someone next to the booth hears him, he is telling the public and loses his right to privacy in what he says. You can expect some sort of privacy in a phone booth, but if you see someone and are talking loudly that is not under fourth amendment.
· Unlawful search. Reasonable expectation of privacy in phone booth. 
Dissent – this can be dangerous. 

Kyllo v. US – Agent used thermo-vision to look into def house and he saw that part of the house was hotter than usual. They got a warrant and searched and found marijuana. 

· Test – does indiv have an expectation of privacy that society sees as reasonable. 

· There is a minimum expectation of privacy in the home, to withdraw that would be to erode privacy afforded by the 4th amend. 

· Obtaining info that could not otherwise be taken w/out physical intrusion into the house is a search. 
· Once it gets used by the general public maybe then we can all be snooped upon. Scalia keeps it open, that maybe if everyone had this, then you could use it. 

Dissent –  Police shouldn’t have to stop using surveillance equipment for heat, gases, odors etc because they can use them to identify hazards to the community. Kyllo dissent say it’s different than the intrusion in Katz because natural senses could sense this heat, problem is there was no snow on roof in this case. 

Karo – put beeper on car, follow car. 

· Once the beeper goes into private property, it is following someone onto private property, and the Govt would need to comply w/ the 4th amendment to get onto that property.

· If officer from a lawful vantage point could follow the car it is ok, but if it goes past that onto private property then the officer couldn’t have gone onto that property w/out a warrant it’s a search. 

· Enough if they can theoretically do it themselves. if they put a mechanical device on you that can augment what they could already do themselves. But they could never survail your private property. 

3 items that can be searched and seized – 

Contraband – weapons not allowed to have. 

Fruits of crimes – stolen property. 

Instrumentalities of crime – gun. Car. 
Andresen v. MD – Searched law office to get info on a potential criminal. 

· If you seize the business records of a lawyer, the citizen doesn’t have to do anything, and the papers acquired were acquired w/out doing anything to the citizen. 

· They didn’t search him, a party is privileged from producing evidence but not from it’s production. 

· They had a search warrant. 

Zurcher – used search warrant to search property of third party not involved. 

· Valid search warrant can search anywhere. 

Curtilage v. Open fields – Curtilage is usually not searchable. Open fields are. 

Florida – fly a helicopter above a greenhouse is not illegal search by the police. Court said if people can fly a helicopter over it generally then anyone could look in, open to public. 

Hudson – prisoner search is never unreasonable, they are under close scrutiny and have an expectation of being searched. 

Garbage – 

CA v. Greenwood – Court says search is not unreasonable, b/c once you leave it on the curb you open it up to the public and it can be searched or seized by anyone. 

· Any time the police ask you to do something you become an agent of the police. Therefore it is state action and applicable to fourth amendment search and seizure. 

· Court sort of said it is abandoned property, but you put it on the curb for one specific purpose. Maybe court also looked at the fact that he did this 2 times and was pretty sloppy. 

Dissent – you are forced to dispose of garbage in this way, so what choice do you have when you need to dispose of personal items? You just have to let a garbage man look through your things?

Dog search – 

US v. Place – Canine sniffing is sui generis it is non intrusive, limited in info gathered (either you have drugs or don’t). 

· Less intrusive than a typical search. No penetration. Maybe also super enhanced senses, so someone human w/ super nose could smell it too. 
· You can’t have a private property interest in something illegal

Stuff not on public display – stuff you could get w/ out intruding too much. So taking finger prints not as bad as blood. 

Probable Cause for a warrant – Protect the person against a search unless enough to think they are likely to be guilty. 

· You do have a search or seizure. How do you figure out if there is probably cause for a warrant, or a warrant-less act. 

· PC – quantity of facts to lead police to believe individual will commit a crime. 
· Objective. Don’t look at subjective intent of officer. 
2 ways to look at the 4th – 

1) no lines – case by case basis and look whether probable cause existed and whether exigent circs existed to justify a warrantless search. 

2) bright lines – warrant is always required. Police would always know what is expected of them. 

Anonymous source, informant – 

Aguilar test – 

· Reliable basis – Affidavit from FBI must set forth “underlying circs” necessary to enable the magistrate to adequately judge the validity of the informant’s allegations. 

· Veracity of informant – the informant must be credible and the information reliable. 

Aguilar/Spinelli – said look just at one piece of probable cause police had to get warrant, criticize that piece and see if it meets the threshold i.e. a confidential informant is reliable or not. If it doesn’t meet that standard, take it out. Then w/out that piece, does police still have probable cause? 

Rejected totality of circs – if you have informant, first thing you do is look at:

· confidential reliable informant by itself – that’s where Aguilar two prong test comes in. is this informant sufficient by itself according to both prongs – reliable and basis of info. 

· If it meets both prongs, you have probable cause. 

Spinelli v. US – He was convicted of traveling to St Louis and conducting gambling activities. 

FBI report contains a report from an anonymous source and alleges he was parking at certain apt building, had two phone numbers, was generally known as a gambler. 

· Look at the informant’s tip itself in for the test, if that isn’t enough itself, then you consider the other information.

· “generally known as a gambler” too speculative. “has two phone numbers” – not necessarily suspicious. 

Illinois v. Gates – Anonymous handwritten letter alleges that these two are drug dealers and gives a specific time when they will be transporting drugs from Florida. Judge issued search warrant for their house and car. They waited for them to return from FLA and searched their car and found weed. 

· Applied Spinelli test – if informants letter is correct that’s probable cause. 

· Specific details may be enough for probable cause, even if you don’t know the informant. 

· Aguilar test prongs should not be separate and independent requirements rigidly exacted in every case.

· Flexible common-sense standard is needed. 

· Some of the info in a letter is not easily obtained, and a magistrate could look at that and think they probably have info about their illegal activities if they have such specific info. 

Test from Gates
· Does magistrate have substantial basis for reaching a conclusion that there is probably cause – based on totality of circumstances, of the underlying facts and circumstances. 

· Did facts and circs that were known to magistrate have sufficiency to draw reasonable conclusion for probable cause. 

Additional notes on Gates – 

· w/out a warrant – test is would a magistrate have issued a warrant given all these facts. 

· Method of probable cause test from Gates is totality of circumstances. It is an Ad Hoc test. 

· So if there is a warrant then burden may be on defendant to show there was probable cause. w/out a warrant maybe it’s on the Govt. 
· Even if you think the warrant is bad, you can still make a good faith argument, that the police officer gathered the evidence in good faith of the warrant. 

Reasonable Probable cause

Hypo – 

Magistrate is given affidavit. 

Two questions: 

1) what if police officer intros other info not in affidavit. 

· Rule – Magistrate should be able to consider everything, doesn’t all have to be in affidavit. Clyburn p185 

· if officer has good info, but doesn’t tell magistrate that isn’t enough. Require the warrant because police officer is required to show all this info. 

2) if officer withholds potential exculpatory information in order to get the search warrant. 

· Court’s don’t want to go into this too much. There is always more info than an affidavit can supply, don’t want defendant saying things were included. 

· McCray – we think confidential informant is essential to modern law enforcement, we will let them use it but put some hurdles to help mitigate bad behavior. If something strange about reliable informant def can have suppression hearing – if it is found at the hearing that some of the info is given wrong the judge can excise that info from the affidavit, and judge can see if the affidavit still has probable cause. 

California rule (different than McCray federal rule) – 

· If Govt is negligent in getting information, they will excise the information still and see if affidavit still stands up.

Maryland  supplement case – Police search car, find money in glove box, find drugs. 3 guys – none say it is theirs. 

· said police had probable cause to believe defendant committed the crime.

· Maybe had probable cause to arrest all three b/c all three might have drugs. 

· Common enterprise theory – three friends in a car more probably have a basis of knowledge about the drugs. 

Informer’s privilege – 

· When police act w/out a warrant they make the probable cause decision themselves. 

· But it may be subject to review by judicial officer when there is a motion to suppress. 

· A false statement could be included in a warrant affidavit, and if so the defendant can have a hearing upon his request if he can make a substantial showing that a false statement was made. 

Warrant – 

· Material presented has to be sufficient to lead objective person to conclude that there is probably cause. 

· Police is required to seek potential suspect. 

· A warrant is a hurdle to stop them from searching everyone. 

Why we need a warrant – 

1) magistrate is impartial. Neutral and detached. 

· Magistrate is from judicial. Mitigates between police who want to search and suspect who doesn’t want to be searched. 

2) officer has to justify it before they arrest. If they are short it will prevent wrongful arrest in advance. 

3) limit the scope of the search. 4th amend requires particularity. Warrant to look for a television, can’t look in a desk drawer. 

4) promotes good faith from officer. Have to show reasoning behind their search. Fruits of the search bias the magistrate. He did find drugs so there must have been probable cause. 

· Freezes the record, prevents post hoc probable cause justification by magistrate and police. 
Exceptions to the warrant requirement – 

· Still need probable cause. 

· Scope of search should still be limited as if warrant had been obtained. 

· Reasonableness still applies. 
· Ventresca – Warrantless search of vehicle b/c of diminished expectation of privacy. 

· Warrant not needed in arrest in a public place – suspect may flee. 
Michigan – Detaining someone while they search pursuant to the warrant is a restraint on liberty but not any worse than the actual search. 

· Some seizures are limited intrusions and are justified by substantial law enforcement interests that they may be made w/ less than probable cause. 

Horton – Plain-view is the rule, that you can search anything in plain view. 

· If an officer is interested in an item and expects to find it the search should not invalidate seizure just because the search is confined to a particular area. 

· Have a warrant for drugs, see something else in plain view, seize it as long as they are in lawful vantage point, see something in plain view – they can seize it. 

· Plain view – if you can get into a position lawfully to see the item. 

Knock and enter – safety precaution.

· Most Juris required a knock and announce rule. 

· In order to justify a no-knock entry the police must have reasonable suspicion that announcing their presence would be dangerous or futile. Richards
· even if you have a warrant the reasonableness clause does apply. Can’t just destroy your house.
Ybara case – they searched everyone in the bar. 

· There is a distinction between this and Maryland, can’t search a tavern that is a public place, and you can’t know everything going on in the bar. 

· Low probability that every patron had any knowledge about drugs. 

· case depends on facts, totality of the circs, can’t hold a bright line rule because each case is different. 

Warrantless entries and searches – assuming other provisions of the warrant clause still apply – police still need probable cause, and limited scope of where they look. 
Elements of exceptions – 

1)exigency – not time to get a warrant. Hot pursuit. Blood alcohol level. 
· Vehicle Search passenger seat of car because of exigency. 
2) felony arrest in public. Probable cause to think someone has actually committed a crime.  (Watson). 

· Anything in immediate control 

3rd exception – Chimel. Search incident to lawful custodial arrest. 
4. auto exception. Lower expectation of privacy. Exigency b/c it’s mobile. 

5. plain view doctrine. 

6. admin searches. 

7. booking exception. 

8. stop and frisk. 

What is justification for SILCA – 

· Officer safety – 

· Person may have a weapon. 

· Custody aspect. 

· You will have to put them in custody, want to get weapons off them first. 

· Arrest itself might give def more motive to be violent. 

· Potential for destruction of evidence. 

What then does the officer get to search? 

Chimel – within their immediate control and the person. 

· Scope of search is limited to it’s justification – can’t search an attic b/c he can’t go up to the attic and destroy evidence w/ the police there. Or he can’t get a gun from the attic. 

Case – 

Rabinowitz said a warrantless search incident to lawful arrest may extend to the area considered to be in possession of the suspect or under control of the person being arrested. 

Chimel v. CA – Police had an arrest warrant, and they searched the house at the same time. 

· Just b/c an article may be found in the house doesn’t justify search of the place w/out a warrant. Searches are unlawful even w/ probable cause. Law enforcement must show a need for the search. 

· presumption that warrantless search is Unconst. Burden on Govt to show exception to warrant requirement. We want a neutral detached officer in advance.

·  Officers in this case got an arrest warrant, they could’ve gotten a search warrant. 

· A warrantless search is per se unreasonable

Dissent – You’ve got a good arrest warrant, you have probable cause to think he stole those items. You legitimately arrest him. Dissent says therefore his 4th amendment interests is extinguished

Notes after Chimel – 

Either fourth amend bans unreasonable searches; or

You have to have a magistrate and reasonable search.

After Chimel - Going forward – ask yourself can this be justified in a Chimel ideal? 

Look at case, what is the rule, is it adaptable to Chimel? 

Exceptions – 

Felony arrest exception. 

Exigency exception.

Immediate person, and anything in direct control. 

Booking in exception. 

US v. Watson – Informant told postal inspector that W gave him stolen credit cards. The inspector observed their next meeting and arrested him. Felony arrest in public, no warrant. 

Compatible w/ Chimel?
· You can point to a historical exception

· And in some felony arrests there is an exigency. 

· Sometimes you are prevented from arresting them because you don’t know where they are. 

Gerstein – Policeman’s on-the-scene assessment of probable cause is legal justification for arresting someone suspected of a crim. Brief period of detention is justified. 

· But it is not justified to detain someone for a long period for what can be a minor offense. 

US v. Robinson – Officer came upon a car he knew was driving w/ an expired operation permit. He stopped the car, searched the guy and took cigarette package, opened it and found heroin. 

· Officer can search immediate person, and anything within direct control of the person. 

· Policy – officer may need to quickly disarm someone

· Can’t have the courts going through every case ad hoc, the officer’s determination during the arrest that he has probable cause is enough. 

· Court wants per se rule for police officers. Possibly doctrine of inevitable discovery – he had reason to arrest him, thus the stuff in his pockets will be searched anyway, so maybe it’s ok to search it right way. 

How does this coincide w/ Chimel?

· anytime there is a lawful arrest there is exigency even if you don’t have probable cause and the officer has to react quickly to protect his safety. Sufficient exigency

· defense can say he can’t open the cigarette package. 

· Court said once you’ve arrested then you search, then you go into the coat. 

Why aren’t they just required to hold the cigarette box, and give it back to him once it’s secured? 

If he seizes it, that’s just as bad as search, and if they don’t find it give it back to him. 

Reasons court says it’s ok to look in the pack – Court might be able to say – 

· since we let him search the shirt, since he finds it who cares let him open that too. 

· Some probability of officer danger in custodial arrests even in a non-violent crime. 

Gustafson – Crosses center line for a second. Police arrest him. Find cigarette box, has weed in it. 

· Custodial arrest was lawful. 

Why isn’t it a better rule that they can never arrest anyone for a fine only thing? 

Simple rule for police officer, ensure safety for a potentially unsafe driver. 

Whren – Four black guys sitting in a car. Cop observes them take a turn w/out a signal. 

Pulls them over, sees they have crack
· Have to look at did cop have objectively reasonable cause to pull them over for the traffic violation. 

· Doesn’t matter if he had ulterior motives in pulling them over, like he was pulling them over to find drugs and used a minor traffic violation as an excuse. 

· Only look at the balance of the rights v. the utility of the police search when the seizure or search was conducted in an “extraordinary manner

Knowles – Issued citation. Then searched his car.

· Sup court did not uphold this, said threat to officer safety is not great in a traffic citation that in the case of custodial arrest. 

· Officer didn’t arrest him. If he had arrested him he could’ve searched him.

Atwater/Whren – Doesn’t matter of pre-textual subjective, or if it’s a minor offense. 

Police station search while detained – 
Ill v. Lafayette – Stationhouse search, search a shoulder bag. 

· Obviously Govt wants to do this to secure the items, and ensure safety. 

· Also they inventory the items so they don’t get stolen. 

· Court doesn’t rely on search incident to arrest (Robinson), they rely on booking in exception. 
· Ensure items don’t get into jail, protect police, protect def items. 
US v. Edwards – Found paint chips on clothes. 10 hours after he is in jail, paint chips are incriminating. 

· Once he’s in detention and is arrested and in custody, you can search and seize w/out warrant his stuff even if time has elapsed. 

· Exception – Could have searched at time of arrest, as incident to arrest. This is an incident to arrest case. 

· Lafeyette said if you can search on the scene, don’t need booking in.
· whatever you do on spot, you can do later as search incident to arrest.

· Defense could say it was 10 hours, why couldn’t you get a warrant. 

Other searches – 

Schmerber – Blood – It was an emergency, couldn’t get a warrant, needed to extract blood, that is a search. 

Winston v. Lee – Surgery to remove bullet. 

· State couldn’t show compelling need to intrude into his private interests. 

Guy – Looked in her vagina, someone who wasn’t a doctor did it, this is unreasonable. but sometimes ill shiz like this is upheld. 

Knowles – Issued citation. Then searched his car.

Cupp – He had blood on his fingers. He tried to scrape it off

· Had to arrest him and get the blood before. Exigency was apparent.

Warrantless seizures while in premises to arrest – 

AZ v. Hicks – Police entered place where weapon was fired. They saw speakers, and read serial numbers off them.

· A cursory inspection is not a search where you just look at shit. But never had probable cause for the search so defense lawyer could’ve brought that up. 

Warrantless search of premises under exigent circs – 

Vale – Found vale outside his house. Went in his house and searched. Had an arrest warrant. 

· If search of a house is to be upheld as incident to arrest, you must arrest inside the house. 

· Search inside house, is not search incident to arrest. 

Segura – Stay there for 19 hours until they could get a warrant.
· They had probable cause, and needed to do this. Did it in good faith. Sufficient way to do it. 

ILL v. McArthur – Dude watched guy in a trailer until his partner could get a warrant. 

· This is ok, no bad faith on officer, had probable cause to suspect there were drugs, this was corroborated by his wife’s information. 

Payton v. NY – Guy murdered someone. Police suspected him. Did not have an arrest warrant, went inside and he wasn’t there. They saw a shell casing which was used in his trial .

· Entry to arrest and entry for seizure are the same invasion of privacy. Thus you can’t do either w/out a warrant.

· Arrest someone you need exigency, just as if you arrest someone w/out a warrant you need exigency.  Protects contents within a house. 
Dorman and Welsh​ – Look at gravity of the offense to see if there is exigency. 

If he’s non-criminal, don’t’ worry about it. 

Minnesota v. Olson – warrantless arrest is justified by hot pursuit of the felon. Exigency must exist. 

NY v. Belton – Policeman overtook speeding vehicle. Took out all four passengers and spread them along the road. Found envelope marked “super-gold”. Then he reached into passenger compartment, looked inside a jacket and found cocaine. 

· lawful custodial arrest justifies searching person and anything in “immediate surrounding area”. 

· Cop needs to do this to secure the area and his safety. Can’t routinely search a room, that’s not the same. 

· Need to make a clear rule in this situation (Robinson?) so he needs to act in such situations where he perceives he must protect his own safety

· search incident to arrest includes any containers inside the vehicle. 

· Made a lawful custodial arrest he may as “contemporaneous incident of arrest” search passenger compartment.

Dissent – No justified by Chimel. Police can now justify a warrantless “area” search. Efficiency can’t justify disregard for the 4th amendment. 
Warrantless S & S of Vehicles and Containers – 

· Auto exception, basically can search entire car. 

· Lowest expectation of privacy in cars.

· In many cases, both search incident to arrest, and the search of the car apply simultaneously. 

· Under auto exception they are better off having unspecified information, they can search the whole car. 
Jusiticiation for auto exception – 

Mobile, less expectation of privacy. 
Justifications for inventory search of automobile, or inventory search in general. 

· Protection of owner’s property

· Protecting police from false claims, or accusations they stole something

· Protecting police from danger.

4th amend – 3 positions

· warrants are important. 

· We should evaluate what is reasonable. If reasonable allow it to go on, some cases reasonable to not have a warrant. 

· Strict on getting a warrant, but lax on probable cause. (basically if you have a warrant, court goes to great lengths to uphold it). 

Carroll – original auto search case. Lesser degree of privacy. 

Chambers – expansion of exception. 

Chadwick – privacy in a footlocker. 

Sanders – can’t search luggage in the car, more privacy in luggage. 

Ross – closed container can be searched. 

Examples: 

Carroll – Bootlegger transporting liquor. 

· Ready mobility of a car means you can search it. 

· Search moveable auto on public thoroughfare w/ probable cause. 

· Exigency – suspect could move car out of Juris. 

Chambers v. Maroney – Robbery. Description of car, of men, of clothes and stolen items. Few hours later car and men are stopped. All four arrested

· Auto exception and exigency, allows them to pop trunk and search entire car but they didn’t do that. 

· they impounded car, then searched it. 

· Edwards said if you can wait 10 hours, you had probable cause once you have probable cause now. 

California v. Carney – Officer watched def approach a youth, bring him to his trailer/camper. And the youth left an hour later. The agents kept him under surveillance the entire time.
· Is this treated like a motor vehicle or a house? 

· Carroll – privacy interests in auto are protected, but the ready mobility and the lesser expectation of privacy justifies a lesser degree of privacy protection. 

· Exigency b/c of mobility, and regulation – justify the search. 

Dissent – Motor home was parked, there was time to get a warrant. there is expectation of privacy. He lived there. 
CA v. Acavedo – D picked up FEDEX package they knew had marijuana. 2 hours later A entered apt, left carrying a brown paper bag the size of one of the packages. Placed bag in trunk and drove off. 

Police stopped him, opened trunk, opened the bag, found the drugs. 

· they can search the sack because they can search the car. And they can open the sack because if you can search the car you can search the sack

· had probable cause to think drugs were in the sack in the trunk of the car. 

· You can search a closed container, subject to limitation that you can only look somewhere were you have probable cause. 

· In many cases, both search incident to arrest, and the search of the car apply simultaneously. 

· hey can open trunk under auto exception, can open the trunk, can they open the bag? Only get to do it because it’s in the car, and part of auto exception. 

Dissent – Police didn’t have prob cause to search vehicle, and search of anything but the bag was Unconst. Luggage (or a bag) can be seized long enough to get a warrant. 

Dyson – Doesn’t have to be probable cause to search the auto and an exigency. Doesn’t have separate exigency requirement. 

Wyoming – Car stopped for speeding, having brake light out. Officer sees syringe in shirt pocket. Claiming “plain-view” to seize it. Searches purse of passenger in back seat. 

· When you have prob cause to search car, you can search containers w/out getting a separate search warrant. 

· Passengers privacy interest is diminished, Govt interests at stake are substantial. 

Dissent – info for the search implicated the driver not the passenger. At least had to have probable cause the purse contained drugs. 


TWO TYPES OF S & S – 

A – police involved in warrant search. 

B – police involved in some other set of function, not trying to get evidence against you. 

When the police is doing his inventory search he is neutral and detached, it’s ok that he didn’t get a warrant b/c his interest is utilitarian – to do his job. 
Pretext – 

Don’t care if it’s a pretext, if they have probable cause they can do it. 

Pretext matters in this one because if he has a motive he’s no longer in column B doing this for a policy, it’s getting into police work and he still has no probable cause. 

Opperman – upheld inventory search of automobile. 

Illinois – upheld inventory search of station house. 

Colorado v. Bertine – Arrested for driving under influence of alcohol.Taken into custody, and his car was inventoried. 

· Inventory searches are a exception to warrant requirement. 

· Standard of probable cause is required for criminal investigation not routine non-criminal procedures. 

· an inventory search can be conducted even w/out a warrant based on probable cause. 

· No evidence police acted in bad faith, and Govt interests justify the inventory search. 

Dissent – 

This was done at the officer’s discretion not by some police regulation. Thus the officer was doing it b/c he thought it needed to be searched, not because they search every time in such instances.

Stop and Frisk – 

· Police should be allowed to stop a person and detain them briefly beore questioning when they suspect the person to be involved in criminal activity.

· Upon suspicion of crime they can frisk him for weapons.
· Policy – normally police investigation is once crim is already done, here it is a crime prevention rationale. Prevent them from committing a crime. Even def may like that.
Purpose of stop – freeze situation temporarily, to allow a mild investigation of the crime. 

· Stop is triggering event, must be underlying justification for this – justification is if officer has reasonable suspicion that crime is about to occur based on facts and circs that he must be specific about. 

Next – you can detain or use force for short period of time in order to investigate, but you can’t arrest at that point, only briefly compel them to stay. 

· Assuming stop was lawful, then they have suspicion to think they’re armed and dangerous – but if no reason to think they’re armed or dangerous, no reason to do the frisk. 

Do the frisk – that’s the end of it, unless something else develops – feel a weapon – find weapon then gives probable cause for the officer. 

Terry v. Ohio – Officer witnessed two men walk up to a store window and look in about a dozen times. Officer suspected they may be casing the joint for a robbery. Goes up to Terry, and frisks him, finds a gun. 

Test – was officer’s action justified at it’s inception, and was it reasonably related in scope to the circs which justify the interference in the first place. 

· Stop and frisk give rise to probable cause, police can make a formal arrest. 

· Similar to probable clause, but a little bit lower. Some objectiveness to avoid just using police opinion. Avoid misuse. 

· He can stop the person (forcibly if necessary) for the purpose of safety, to briefly investigate to prevent crime. 

· Justified in conducting a limited search of the person to protect himself and others, he thought they were going to commit a robbery, their behavior was suspicious enough. 

Principles of Terry – 

Sort of a criminal investigation – but court treats it as reasonableness clause, rather than warrantless clause. 

Justification for that – 

· historically those encounters happen, so it’s ok. 

· Policy – normally police investigation is once crim is already done, here it is a crime prevention rationale. Prevent them from committing a crime. Even def may like that. 

Once it’s in the reasonableness requirement, rather than warrant – 

· Court tries to lay out a patter or framework of when it will be reasonable. 

· Court lays out multi-step test. Reasonable suspicion rather than if it’s overall reasonable. Similar to probable cause, but like probable cause officer must give specific facts and circs as to why he wanted to do this frisk, so court can draw a legal conclusion – so it’s objective reasonable suspicion. 
Other brief detention for investigation
Fingerprints – If no probable cause, how do you get this? 

Reasonable suspicion – can’t arrest you, but maybe can stop and detain you briefly to get a fingerprint. Use force to stop you, then have to let you go. 
Davis v. MS – 24 youths detained for questioning and fingerprinting in connection w/ a rape where leads were description of the victim and fingerprints on window sill. 

· No probable cause at the time of fingerprinting. But it is less an intrusion on personal security than other police detentions or searches. 

· Limited detention was not unexpected, he matched the description. 

· Finger printing doesn’t require complete probable cause justification. 

Acton v. Vernonia – School had a rule – I will not do drugs to play sports, and consent to random drug tests. 

Couple Had 7th grade student, parents didn’t want to sign drug test policy. Student would have had to pee in cup in front of a teacher. 

· Sup Court decide it’s ok. Reasonableness clause case b/c they won’t be arrested just kicked out of sports. 

· Court begins to permit something w/out even any suspicion. 

“special needs” v. ordinary law enforcement – 

Whenever police depart from usual warrant requirements, and it is claimed to be for some “special need” they must justify that special need is different from a state’s general law enforcement interests. 

Edmond – City operated vehicle check points for drugs are Unconst. 

· Too general, you can stop people anywhere for anything. They never approved checkpoint program to detect ordinary criminal wrongdoing. 

Ferguson – Testing pregnant patients for drugs. 

· Special need of investigating crime in this way is not any different than the state’s general need to investigate crime. 

Consent Searches – opportunity to search even when probable cause is lacking. Court says consent searches are ok. 

What is rationale, why are these searches ok? 

· Waiving right to not have them search. Have 4th amend right to be free from unreasonable search and seizure. 

Schneckloth v. Bustamonte – Passenger consented to searching the car. 

Why not a waiver? 

· Must know about the right before you can waive it. 

· If you didn’t know about the right, you didn’t waive it. 

· Need to look at all surrounding circs to decide if consent was voluntary or coerced. 

· Search pursuant to consent may be less of an inconvenience.

· No evidence of coercive tactics. 

Dissent – 

Consent isn’t meaningful unless he knew he could deny their request. 

Illinois v. Rodriguez – She let them in apt w/ key to search. They found drugs

· Warrant requirement for a home does not apply to voluntary third party consent from a person who possesses common authority over the premises. 

· Common authority – mutual use of the property, joint access or control for most purposes. 

· She stole the key, didn’t have joint access, not on the lease, hadn’t been there in months. 

Hypo for all search and seizure stuff: 

Chadwick – Two people get on a train in San Diego, carrying old footlocker. 

1. Why suspicious, why did police follow them? – Trunk seemed unusually heavy. Matched drug courier profile. Talcum powder leaking from trunk. 

2. Go to Boston, two days later, police show up in Boston w/ a dog. Place their trunk, into trunk of car. 

3. Dog sniffs trunk of car, Then police arrest all three – man woman and driver. 

4. Seize footlocker. Agent said once we make arrest locker is in our control – no danger to them. 

5. Hour later they open trunk, find the drugs. 

In San Diego – probable cause to arrest?

· Look at totality of circs – to see if there is probable cause. 

· What could they do – if probable cause, they could arrest. Search incident to arrest. 

· Also could arrest them, transport them, do inventory search of locker. 

Boston – any defense Atty said the search in Boston was incorrect? 

· Warrant – two days that the people are traveling, why not get a warrant then? 
· Maybe there wasn’t probable cause in San Diego. Maybe what an informant said came true, or probable cause arose once they got to Beantown. 

Why can’t they just arrest them once they get off the train?

· Arrest a felon in public. 

Also prosecution has even more reason in Boston once they put it in the trunk of the car? 

· Acevedo – auto exception, probable cause to believe something in the car has drugs in it. 

· Once remove it from vehicle, may no longer be under auto exception. 

· Schnify police wait till it’s in car and use stupid police rules to say now we can search trunk. 

Police Practices – 

Interrogation while suspect is in custody. 

Coerced confessions are potentially unreliable. 

Pre-Miranda history of police practices – look at whether confession was voluntary. 

Body of law before Miranda – if there is confession, should be a hearing outside of jury, to see if it meets minimum standards, if there was compulsion. 

1960s – involuntary test – barred confessions when: 

· Probably not reliable b/c of police methods used to get them. 

· Produced by offensive methods even though reliability of confession is not in question. 

· Involuntary in fact (from drugged person) even though trustworthy and not done w/ police wrongdoing. 

14th amend due process was applicable before the incorporation of the bill of rights. 

· Under due process it was more of totality of circs – main thing was voluntary in deciding whether to allow a confession. 

Malloy  (1964) – 5th amend self incrim in incorporated, now applies to states. 

· privilege of self incrim applies to pre-trail statements, such as interrogation by the police. 

· Not just at trial, can never be compelled to give up incriminating info. 

Ashcraft – 
· Extended questions raises conclusion or presumption of coercion

· court had less a concern about reliability of confession as they did about disapproval of police methods
Turner – Due process bars police practices that violate basic notions of our accusatorial mode of prosecution of crimes – assure procedure before liberty is curtailed. 

· Use of involuntary confessions in state criminal trials is against const not just because they’re unreliable

Spano – Ban against involuntary confessions is based on reliability but also on notion that police must obey the law when enforcing the law. 

· Threat of violence makes any confession inadmissible per se. 

Massiah – Police have co-defendant talk to him, and tape-record convo. Court excludes the confession. 

· He had a lawyer at the time but lawyer was not in the car. 

· After he was indicted, obviously he was entitled to a lawyer, but he was subjected to “extrajudicial” police orchestrated proceeding to get statements from him. 

· Has to do w/ 6th amend post indictment right to counsel. 
Escobedo and Miranda – 5th amend grants absolute right to silence. Don’t ever have obligation to incriminate yourself. 

Escobedo – They refused him counsel when he asked for it, then got a confession out of him after many hours. Denied lawyer access to him. 

· When he requested and was denied counsel this was not longer a general investigation of an unsolved crime.

· It is critical to have legal advice at the stage of his detention b/c many confessions come from that time. 

Miranda – All these cases who interrogation of indiv in a police dominated atmosphere, resulting in self-incriminating statements w/out full warnings of const rights. Techniques in police manuals for inducing a confession – trickery, coercion. Good cop bad cop. Assume they’re guilty, so they think police already know everything. 

Excludes ex and inc statements. 

· Exculpatory – I didn’t do it. Say you’re innocent. 

· Inculpatory – incriminating. 

Additional notes – 

· statements are suppressible if product of custodial interrogation, unless procedural safeguards. 

· could be alternatives to Miranda as long as it informs them of their rights – absent other adequate safeguards.

· Police are obligated to advise suspect of right to counsel, and you’re entitled to a counsel
· You don’t have right to counsel at custodial interrogation until you have a formal charge. But Escobedo supports right to counsel – as soon as you are a focal suspect. 

· the prosecution may not use statements stemming from custodial interrogation, unless it shows that it used procedural safeguards to protect privilege against self incrimination.

· Any statement give freely w/out any compelling influence is admissible. 

· Only after knowing the consequences of his confession can suspect make a knowing and intelligent waiver. 

· Once adversary system begins is the point they may need counsel, and should be aware of their rights. 

Additional notes:

· custodial interrogation system is inherently coercive – almost anyone will feel seriously coerced in that setting. Thus we need extra safe guards. 

· Miranda dramatically alters police conduct. Thus it worked. It made it better, that’s the point, it protects people in a coercive situation. And police are prepared to enforce those rights. 

· Waiver has to be K/I/V. 

Interrogation – question initiated by police. 

· Questioning by police or functional equivalent likely to elicit and incriminating response. 
· Police should have known their actions could coerce an incriminating response. 
Factors of custody – 

Location of interrogation. 

Duration of time. 

Persons present. 
RI v. Innis – Convicted of murder kidnap and robbery. He was advised of his rights and asked to speak to a lawyer when arrested. Officers where talking about the gun in general in the car, he said, pull over I’ll tell you were the gun is located. 

· Miranda comes into play whenever they are in custody and subject to “express questioning”. 

· Any statement  given voluntarily is admissible in court

· He was not interrogated. Convo by police was between two officers, not an attempt to coerce a response. 

· Was subtly coercive but they did not ask him direct questions. 

Public Safety exception – 

Places more importance on officer acting to protect the public rather than a strict adherence to Miranda requirement. 

Quarles – Found him, asked him where’s the gun, he nodded to a crate. Before read him his rights. 

· According to the facts there is a “public safety” exception to requirement that his answers be admitted to evidence even w/out Miranda. 

· Spontaneity rather than complete adherence to rules was needed. 

· No claim statements were made b/c he was overcome by police investigation. 

· This is different than completed crime were we can’t prevent the crime. 

· Police had minimal contact w/ suspect, just said “where is the gun” that’s all we want to know. 

· Maybe this situation of exigency is less coercive than situations where they are in the police HQ. b/c the suspect still has power, they need me to help them find the gun or body. 

O’conner – don’t let them use statement, let them use gun, b/c they would’ve found it anyway. 

Def asserts rights after Miranda warning. What can police then do? 

· Miranda says once you assert your rights, game over, police have to scrupulously honor rights, stop questioning, stop trying to get information. 

Situations where Miranda is not a complete bar, were it’s not completely game over – 

· What if the def gives up voluntary information later on after previously invoking right to counsel. Spontaneous outburst. 

Miranda v. 6th amendment – 

5thA test 

· No interrogation. 

· Objective test in Miranda is they want per se rule. 

· Don’t want any exceptions. But 6th amendment mean it even more categorically. 

6th A test – 

· Lawyer

· Higher waiver standard. 

· In 6th amend case failure to tell him his lawyer is trying to reach him would knock out a 6th amend waiver, but in Miranda case it wouldn’t matter. 

Hypo – 

If he was indicted on the previous charge (burglary), then different detectives came back about un-indicted murder, no 6th amend right to counsel, because it’s un-indicted. 

What’s the difference? Miranda right to counsel is more important than real 6th amendment right to counsel? 

sixth is only for a specific offense. Why is that? 

· Miranda is to put them imposition to have psychic fortitude to withstand the police. 

In Miranda invoke right to counsel they can’t talk unless counsel is present. But invoke right to silence they can come back. 

· Right to counsel – I need to see lawyer before I talk to someone, but lawyer doesn’t immediately show up, and investigator will come in again and ask more questions before the lawyer even comes, so maybe invoking right to counsel isn’t that great, so you wait until they talk to a lawyer at all to protect them and give them some power. 

Miranda right to counsel – 

Minnick v. Mississippi – M and D broke into trailer, killed to people. FBI tried to interview him in jail. Said he’d make more complete statement when lawyer showed up. 

· Rule bars police-initiated interrogation unless the accuses has counsel with him at the time of question. 

· Counsel is requested interrogation must cease, can’t reinitiate interrogation w/out counsel. 

Moran v. Burbine – He confessed to murder, but didn’t know that his sister was trying to appt him a lawyer.

· Def may V,I,K waive his right to counsel. 

· Just because he didn’t know about the lawyer doesn’t mean his right to counsel was violated. 

· Miranda is supposed to dissipate the coercive nature of interrogation, but how a police treat the Atty has nothing to do w/ that. 

Brewer v. Williams – Kidnapped girl in Des Moines, went to Davenport, dropped her off in between. 

Had lawyer in both places telling the cops not to talk to him on the ride to Des Moines. Cop messed with him and got him to tell were the body was. 

· Maybe this is exigency, police trying to find girl alive, thus give more leniency to police practices. 

· Innis apply here? Resoanble officer would not expect there conversation to result in incriminating information. Most people are wary enough to not just blurt the stuff out unless officer puts overt pressure on them. 

· So maybe you can’t use statement, but maybe good police practice is to try to find the girl alive. 

· Once adversary proceedings have begun, he has right to counsel. 

· Must be intentional waiver or relinquishment of right. Just because he started talking doesn’t mean he knowingly waived his right. 

Texas v. Cobb – He said he burglarized a home but denied knowledge of missing woman and child. 

Indicted on burglary. 6th amend right to counsel. Then he waives right, and confesses to murder. 

To be two offenses – you need element in one that is not in other, and an element in other that is not in the other. 

· 6th amend rights once it applies is strong. But they say it’s narrow when it is prescribed. Been strict about offense specific stuff. 

· When sixth amend right to counsel attaches, encompasses offenses that would be considered an different under Blockburger test (when you have two charges, test is to see if it’s two offenses or one.)

· Burglary and capital murder are not the same offense. 6th amend did not bar police from interrogating him regarding murders. 

Hypo – passive v. active secret agents. 

Def sitting in jail In custody. Bunk mate is police officer. 

Scenario one – guy is talking a lot to prisoner. 

· Can’t be coercive. 

Scenario two – just sitting in room, passive listening post. 

· it’s ok you’re not directing anything at the suspect. 

· This is ok under 5th amend. Make the secret agent just sit in the cell, and eventually suspect will start to confess. 

· Katz and current rule – if you talk to someone, you take the risk. Leave aside fourth amendment stuff. 

Lineups – 
have a lineup – four const arguments – 

violates privilege of self incrim – but only limited to testimonial. 

Unreasonable search or seaizre – only works if police don’t’ have probable cause. 

6th amendment – right counsel. 

14th amendment – violating due process rights. So suggestive have mistaken id. 
US v. Wade – Lineup after indictment. FBI agent arranged to have 2 bank employees observe line up of wade and six others at courtroom of local county courthouse. Made them say “put money in the bag”. Prosecutor didn’t even mention the lineup – just said see anyone in the courtroom that robbed you. 

· Look at Any pretrial confrontation w/ police and decide if counsel is needed to preserve his right to a fair trial. 

· This is suggestive to the witnesses. 

· Also once witness picks him out of a lineup he is unlikely to go back on his word. 

· Victim was also the witness and he’s less objective. 
· Post indictment lineup is critical state of the prosecution and he’s entitled to counsel at it.

· Govt if it wants to rely on in court id has to show by clear evidence that there’s an Indy basis for in court id. purge the taint. 

· Counsel-less lineup is per se excluded if wade violation. Thus presumptively the in-court is out as well, unless prosecution can show it’s an Indy source. 

· Independent source – Establish by clear evidence to judges satisfaction that person is capable of making id even if the lineup had never occurred.

Wade rule does thrign things: 

· Reforms police behavior. After wade most police depts if you have right to counsel, when putting them in id procedure, they get the lawyer there. 

· In cases where they don’t get a lawyer. Trial court says pre-trial id goes, and Govt you haven’t carried burden, can’t use in court either. 

· If you win wade motion on pretrial as defense Atty, but lose it on in-court, you have prevented prosecutor on commenting on the in-court. Then defense comes back and can show more holes. (????)
4th amend issues in the lineup cases? –

Requiring anyone in the lineup is some sort of seizure. 

5th amend violation to have handwriting? 

Not testimonial. 

What about wade? Put money in the bag? 

Not looking at content of words, it’s non-testimonial, just looking at his voice. 

Kirby v. Illinois – Shard was robbed on the street. Police got shard, and upon entering the room shard positively id’d them. No lawyer was present, had not been advised of their rights. At trial he id’d them again. 

· 6th and 14th amend right to counsel attaches after adversary judicial proceedings have been initiated against him. 

· This was long before commencement of any prosecution. 

US v. Ash – Put photographs before the witness in absence of counsel. 

· lineup offers opportunities for the prosecution to take advantage of accused. 

· Accused was not present at time photos where shown, he was not misled by lack of familiarity with the law. 

Due process grounds – 

Manson v. Brathwaite – Undercover officer bought drugs from def, saw him for about 2 min. 

Later on, another officer who was investigating the crim suspected that def was the one who sold the drugs. Gave photo to officer, officer id’d him. Said he was sure of the id. 

Pre se rule? Or  Ad hoc/totality – 

Per se rule  looks at procedures employed and requires exclusion of out of court id obtained through suggestive confrontation procedures. 

Totality – permits admission of confrontation evidence if out-of court id posses reliability

· Looks at reliability, deterrence and affect on admin of justice. 

· Look at how long witness saw him, degree of attention paid, accuracy, certainty at confrontation, time elapsed. 

Court applies totality test – 

· If the defense can show under this test that it was against their rights then the evidence gets excluded. 

· High hurdle to reach. Defense has to show high likelihood of misidentification. 

· after you exclude the evidence, under due process test – they get all the evidence out, pre-trial and trail – no court room ID. in wade it was just the pre-trail.

Difference between wade and Manson – 

· If you win your wade motion then the burden shifts to prosecution to show by clear evidence that the in-court thing is independent source – not fruit of poisonous tree.

· In Manson, you look at the whole thing, it’s all or nothing. Burden is always on defense, and it’s a high burden, defense has to persuade judge that there is a very high likelihood of irreparable misidentification. 

Additional note on ID – 

Pre-charge even if in custody don’t have wade right to counsel. 

Fruit of poisonous tree – 

Wong Song – Break into toy’s house, chase him, handcuff him. 4th amend violation. He says Yee has narcotics. Yee gives them heroin, says it’s Toy and Wong Sung. They then illegally arrest Wong Sung. Go into his house w/out warrant. Later WS confesses. 

FOP – 

· Need primary illegality against person seeking to suppress. If not then you have standing issue. 

· But if not for the illegality they wouldn’t gotten to Yee, or his statements or the heroin. 

· They exploited the primary illegality so the other stuff should be suppressed.

Wong’s confession can come in – time passed, he voluntarily divulged, purges the taint. 

FOP test – 

1. primary illegality.

2. but for. 

Then burden to Govt to show exception: 

· Attenuation, lack of proximate causation. 

· Independent basis. 

· Inevitable discovery – preponderance of evidence. Even if they hadn’t been illegal, would’ve gotten it anyway. If they can establish that by preponderance of evidence. 

Patane – voluntarily said Glock is in my room. 

· Introduction of the non-testimonial fruit of a voluntary statement, (such as def telling them about his Glock, or the Glock itself) does not implicate the Self-Incrimination clause. 

· No risk that his coerced statements will be used against him at criminal trial, which is point of self incrim clause. b/c they weren’t coerced. 
Nix v. Williams – 

· Independent source doctrine – was new evidence derived from Indy source, if so admissible. 

· Inevitable discovery – they would’ve found it anyway, it’s ok. 
