Criminal Procedure

Exam.

· a couple of fact patterns and need to make arguments

· look for ir”A”c answer – care about analysis of an incomplete fact pattern

· need a conclusion, unless

· push the pros and cons to the limit to get points

· looking to see how you come up with arguments for and against the particular question

· issues of policy, philosophy, history, etc. are good, but looking for arguments

· looking for arguments, do not give doctrinal history in place of arguments/analysis

· can say that under certain circumstances

· show your work, don’t say here is the rule, and the evidence gets suppressed – show the why

· “on the one hand, on the other hand”  is a good back and forth

· 2 ways to get a good grade:

· one is to identify every single issue and say something about each

· other way is to identify the biggest issues and go deep on them

· given the choice, go deep on something, but look around and see if something else there

· only get points, don’t take away for bad stuff

· high 40s to low 50s are usually A’s (out of 100)
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Criminal Procedure Outline
Fourth analysis

· Is there a search?

· Katz – Reasonable expectation of privacy

· Houghton – 1st historical 1789. 2nd traditional standards of reasonableness

· Kyllo – viewed as illegal search in 1789 – history

· Caballes – interest of ∆ is legitimate?

· Standing

· MN. v. Carter – non overnight staying/commercial guests = no standing

· Consent

· Schneckloth – Coercion – express or implied – totality test

· Rodriguez – who gave consent – OK as long as cops reasonably believe possess common authority

· Jimeno – was scope of search w/in the consent

· Probable Cause

· Gates
· Warrantless – actual PC v. Warrant – substantial basis for PC

· Exceptions

· Terry – Reasonable Articulable Suspicion

· Border searches - US v. Flores-Montano
· Road Blocks – Sitz (drunk) OK; Edmond (crime) NO

· Inventory Searches – where established by SOP

· Warrant

· PC – 

· Gates - Totality of the circumstances analysis – practical, common sense decision

· Gates - Substantial basis for PC all that is required from reviewing court

· Oath

· Neutral magistrate

· Specificity – Steele – officer w/ reasonable effort ascertain place intended

· Franks – material misstatements that are intentional or reckless

· Warrant Exceptions

· Probable Cause +

· Plain view – Hicks – can’t manipulate

· Vehicles - Carroll
· Exigency

· Search incident to arrest – Belton (search passenger area of car too)

· Warrant execution – acting w/in scope

· Franks problem – deceitful affidavit to secure facially valid warrant

· If invalid suppress unless

· Exceptions

· Inevitable discovery

· Intervening act of free will

Was there good faith reliance on a facially valid warrant - Leon

· Ch. 1 – Introduction to the Criminal Justice System

I. Due Process and Incorporation

A. Law vs. Politics

1. there is this interaction even if not supposed to be

2. politics are there and need to work out as we go

3. necessarily there is this back and forth and factors to consider

B. Arguing “politics” in constitutional criminal procedure: how to argue successfully - need to argue

1. “This I believe”

2. argument on behalf of someone

C. 2 types of advocacy:

1. Type 1: argument/representation (even if do not “believe” it)

2. Type 2: personal conviction

D. In this class – any type 1 argument is fair game

E. Try to turn type 2 arguments into type 1

Ch. 2 – The Idea of Due Process

A. Defining Due process

B. Incorporation
C. The Residual Due Process Clause
I. Background

A. Due process is the starting point, but maybe not the best place

1. nobody really knows what due process means

2. Due process can mean so much

B. Due process is the most basic constitutional doctrine in constit. criminal procedure -  3 reasons why Due process and Incorporation so fundamental to this class 
1. Historically, b/c most constitutional crim. Pro. Was DP until 1960s

2. B/c there is a lot of DP doctrines

3. B/c DP is the vehicle for incorporation

a. Incorporation is how the due process clause interacts with the states

C. DP may be one of the last things you would reach for 

1. Does it shock the conscience?

D. Barron v. Baltimore (1833) – case that cements the idea that the bill of rights doesn’t apply to the states

1. Courts hold that the individual rights provisions of the constitution, unless specifically applicable against the states, only apply against the federal government.

2. States that have their own constitutions with their own protections for individual rights

3. Federalism issue: Constitution sets out powers and limits of the federal government, but state governments are largely independent sovereigns

E. Period 2 - Civil War and reconstruction

1. Adoption of the 13th amend.

2. Shape the balance of the state-federal power

3. 14th declares all person born or naturalized in US to be citizens, and forbids denials of the due process, equal protection, and privileges or immunities

4. legal issues is exactly what DP, epc and P or I mean with respect to state power.  

a. Do any of these provisions mean that the bill of rights now applies against the states?

5. Initially, the Supreme court said no

6. But, the court did begin to use the due process clause of the 14th Amend. to craft rules that would apply to the states as well as the federal government

II. Defining Due Process = Hurtado v. CA (US, 1884) = 

A. Why Important to get grand jury? b/c:

1. Help protect against harrassment of prosecutors-capricious charges

2. Give some legitimacy to proceedings to initiate charges

3. It is an investigatory tool

4. It is an political participation tool

B. Faults or what’s wrong with system:

1. Is one sided and secret– only what the prosecutor wants the Grand Jury to hear

2. No application of federal rules of evidence

3. Inefficient = drain on judicial resources and time

a. Process tends to be inefficient

4. b/c it’s a one sided, secret proceeding, A prosecutor can almost always indict

a. “a prosecutor can indict a ham sandwich”

C. look at both plusses and minuses – need to know what you wanted from a grand jury to be able to argue it properly

D. Facts: 

1. Hurtado was charged and convicted of 1st degree murder

2. He was charged by information, not indictment = means no grand jury ever considered the case

E. He/( argues that absence of grand jury indictment for a serious crime violated the 14th Amend.’s guarantee of due process

F. Issue: Whether CA was required to proceed by indictment in capital cases? Or= whether murder (s like Hurtado were constitutionally entitled to a judgment by a grand jury that they should be charged, as a prerequisite to going to trial?

G. Holding: It follows that any legal proceeding enforced by public authority, whether sanctioned by age and custom, or newly devised in the discretion of the legislative power, in furtherance of the general public good, which regards and preserves these principles of liberty and justice, must be hold to be due process of law

1. “tried by these principles, we are unable to say that the substitution for a presentment or indictment by a grand jury of the proceeding by information, after examination and commitment by a magistrate,….. witnesses…having counsel…is not due process of law”

H. Reasoning:

1. Part I of holding: b/c dp and grand jury are both in 5th Amend., so can’t be  included, b/c would be redundant = According to a recognized canon of interpretation, especially applicable to formal and solemn instruments of const. law, we are forbidden to assume, without clear reason to the contrary, that any part of this most important amendment is superfluous 

I. Problem with this reasoning though= Harlan’s dissent:

1. If this interpretive approach is correct, it is not a big step to say nothing in the bill of rights is required for due process – “parade of horribles” attack

2. Another way to attack = use cannon of interpretation to argue another result, but problem is that playing on opponents field then

a. However there are cannons for everything so look for the other cannons that decide the case your way

J. Part II – b/c dp consists of “any legal proceeding enforced by public authority, whether sanctioned by age and custom, or newly devised in the discretion of the legislative power, in furtherance of the general public good, which regards and preserves these principles of liberty and justice”

K. Notes pgs. 83-93 -  due process is for these things**:
1. Tradition, general rules, not arbitrary, minorities protected from majority (idea that dp requires at least some protection of smaller group from larger)

2. Lots of opportunities here for judicial review

a. A gift and takes away

L. We want a lot of things that are often at odds with each other and due process is the doctrinal term for how judges put that process into effect

1. E.g - Want lots of process, but want speedy and cost effective

M. Book says there are 4 distinct areas of due process law – but Parry thinks they overlap

1. Rule of law

2. Bill of rights

3. Accuracy (and race)

4. Fundamental fairness

N. Parry’s Specific important  DP Doctrines:

1. Burden of proof beyond a reasonable doubt.  In re Winship (1970), as elaborated and modified in later cases such as Medina and Patterson v. NJ (1977)

a. Basically the prosecution bears the burden of proving each element of the crime beyond a reasonable doubt

2. Vagueness review of criminal statutes, usually in context of freedom of movement and free speech

a. good for free speech

b. pretty good for loitering type of statutes

c. beyond these things not very good to use/effective – so a straw you might grasp at though

d. vagueness is for 2 things:

i. to give fair warning 

ii. to restrain discretion = to work against abuse

3. Involuntary confessions are inadmissible under dp, see expecially Brown v. Mississippi (1936), where confession obtained by torture

a. Lots of caselaw here to describe what “involuntary” means

b. There is An independent dp doctrine forbidding the admission into evidence of a involuntary confessions (independent b/c before incorporation)

c. Want not coerced = of free and informed consent

4. Right to counsel in special circumstances

a. What are “special circumstances” though?

5. (’s right to obtain exculpatory evidence from prosecution, Brady v. Maryland (1963)

6. right not to stand trial if incompetent, Drope v. Missouri (1975)

a. also picked up on in Medina

b. What is incompetence though? – we don’t know – always a question

7. some idea of fundamental fairness or shocks the conscience review, as in Rochin v. CA (1952)

a. catch all due process

b. it’s bad, it turns someone’s stomach

c. does it give the SC the willies and does it do so for no good reason

O. Problem is that many of these doctrines are vague- based on standards instead of 

1. sometimes hard to figure out why the Court has reached its conclusion except that it did not like what was happening

2. activism problem – are the decisions legitimate or simply judges imposing their will?

Trial, Appeal, and other Critical Stages

Due Process continued

III. 3 approaches to incorporation:

A. Do not incorporate/so do “due process method” = continue with Hurtado approach

B. total incorporation - incorporate every single provision of bill of rights to apply to the states and do nothing more

1. would not do anything else

C. partial incorporation – a mushy middle ground

1. a little bit of have your cake and eat it too

2. will abandon the hurtado approach in that will look at each provision of the Bill of rights to see if should be incorporated b/c should be there, needs to be there in a system like we have in the US

3. one by one they all get incorporated

a. except do not incorporate grand jury and 2nd Amend.

IV. Incorporation = Duncan v. Louisiana (US, 1968) = NO MOB RULE IN COURT
A. facts

1. Duncann convicted of simple battery in LA

2. Under LA law simple battery is a misdemeanor; punishable by a maximum of 2 years imprisonment and a $300 fine

3. Was a case of black boy supposedly slapping white on the elbow

B. Issue of Mob rule of case/court comes up

C. Test for determining whether a right extended by the 5th and 6th Amend. with respect to federal criminal proceedings is also protected against state actions by the 14th Amend. has been phrased in a variety of ways in the opinions of the court

1. whether a right is among “fundamental Principles of liberty and justice which lie at the base of all our civil and political institutions?

2. whether it is basic in  our system of jurisprudence?

D. Holding: B/c we believe that trial by jury in criminal cases is fundamental to the American scheme of justice, we hold the the 14th Amend. guarantees a right of jury trial in all criminal cases which-were they to be tried in a federal ct.-would come within the 6th Amend.’s guarantee

E. Reasoning:

1. History of jury trials in US = very rare not to have a jury trial for criminal offenses

2. LA’s def. of petty crime is out of line with feds and other states so not good

F. Have to decide what your criminal justice system is for to see if bill of rights a help or hindrance

V. The Residual Due Process = Medina v. CA (SC of CA, 1992) = how do we do the rest of this due process review

A. This is what is left

B. Issue: whether the Due Process Clause permits a state to require a ( who alleges incompetence to stand trial to bear the burden of proving so by a preponderance of the evidence?

C. Majority says don’t want to use the Matthews 3 part balancing test – should use:

1. history or tradition

2. contemporary practice = consensus

3. Is it Fair?

D. Reasoning:

1. No historical basis for concluding that the allocation of the burden of proving incompetence to the ( violates due process

2. Allocation of the burden of proof to the ( does not offend due process

E. Notes

1. Hamdi in between the Medina and Matthews cases

VI. Due process will be there, but not extraordinary 

Ch. 3 the Right to Counsel and Other Assistance


A. the constit. Requirements

1. The Right to the Assistance of Counsel at Trial

I. The Right to the assistance of counsel

A. this is an interesting thing

1. pg. 1642 – the 6th Amend. – says you can have counsel and also means that if can’t afford then still get

2. a right to get something from the govt. which is extremely unusual by way of constit. and law

B. Due Process

1. Powell v. Alabama (spawned “death is different” idea)

2. Betts v. Brady

a. (“Special Circumstances rule

b. could mean(Death cases/hard, complicated

C. But how do you decide that this is a case with special circumstances?  What standards to apply/how do you decide if ( gets counsel?

1. Prosecutor and the judge will decide this in tandem so

2. Prosecutors usually appear before the same judge more than once so they need to be careful and not always do the “easy no” and says there are never special circumstances b/c then judge may be very suspect

D. So go from Due process---( to 6th Amend. and Gideon

E. Gideon ( right to appoint counsel--(a serious case
II. Gideon v. Wainwright (SC of FL, 1963) – overturns Betts v. Brady – Fundamental case for our class – if charged with serious offense (and maybe any offense) you get a lawyer if you can’t afford one

A. Overrules Betts on 2 grounds:

1. Betts departed from precedent by wrongly narrowing the circumstances under which counsel could be appointed (but this doesn’t hold a lot of water says P.)

2. Betts is wrong – P. says analytically supportable, but 

B. Jusitice Harlan is better

1. Says this result more consistent with more recent cases

a. Betts has become an “outlier” – and that’s a reason to overrule

b. The case has been left behind

2. Betts requires too much intrusion

a. We’re constantly intruding on state court process- so better to have a rule and avoid this intrusion

b. If we’re already going to be in the game let’s form a rule instead of an ad hoc balancing test etc.

C. Downside

1. Lawyers are inefficient – crim. Defense attys gum up the system

a. In theory will make cases more complicated and longer

b. If crim. Dockets getting longer then may never catch up

2. Book says So forced to plea bargain by the right to counsel = costs

a. Have to give something up to ( in order to move system along

b. P. says this is not clear it is a cost, b/c not sure what state would in fact under a jury trial (what are sentencing guidelines under trial vs. pleas)

D. Facts:

1. Judge would not appoint counsel b/c said state laws only do so in capital offense cases

2. He defends himself

3. Sentenced to 5 years in state prison

E. What does Gideon come to mean – critical case here – 

III. **Notes – Argersinger v. Hamlin (1972) = Actual incarceration rule*****

1. “Actual incarceration Rule” – if you are actually sentenced to jail time then you had a right to counsel at the trial that preceeded the sentence = if in fact you will be incarcerated then you have the right to a lawyer

2. P. thinks that this really sets up a situation ahead of time whereby which the judge must make a determination of likelihood that ( will be sentenced to jail

3. But does leave some room for prejudice – if look at evidence in advance could prejudice

IV. Alabama v. Shelton (AL SC, 2002) probation with the possibility of Jail = get counsel
A. Probation case

1. Charged with a crime and sentence is probation

a. If a good person and follow guidelines then will be OK

b. If not we will put you in jail

2. So not for sure if going to be sentenced to jail, just potentially

3. So by the time you know you are going to jail it is really too late

a. Too late to retry with counsel

B. If of opinion that no-one should go to jail without right to counsel then Shelton is consistent with Argersinger

C. If of opinion that Argersinger really only puts a line where get counsel and not, then think that Shelton goes beyond what Argersinger decided

D. Critical point for majority is that should never have to go to jail without a lawyer

E. Critical point for dissent is that you may never have to go to jail so outside that rule

F. Is Shelton a watershed case or note? The book suggests a creative way of dealing with these situations

1.  is that can only deal with the problem by enforcing the conditions of probation through contempt proceedings for failure to abide by those conditions, which could in turn lead to jail or prison as long as defense counsel is provided at the time of the contempt proceeding

G. *******Parry thinks we’ve gotten pretty close to if possible jail time, then you get a right to counsel

For next class - Think about what in fact is “an effective lawyer”? and does the court’s constitut. Determination of what that is match your idea?

Ch. 2 – 3. The Critical Stages of the Proceeding



B. Effective Assistance of Counsel




1. the Meaning  of Effective Assistance 
V. Right to counsel

A. Due Process /Equal Protection

B. 6th Amend. ( 

1. incarceration

2. critical stages ( 

a. Gideon, 

b. Douglass, Coleman v. Ala., 

c. Ross

3. Effectiveness

a. Strickland

VI.  Ross v. Moffit (US, 1974) – How long after trial do you get a lawyer? = critical case/pretty clear rule
A. Douglass v. CA case used and discussed

1. Holds  as a matter of due process and equal protection you have the right to counsel on appeals that are a matter of right (but it stops there)
2. One of the cases (and Gideon of course too) that the unfairness (due process/equal protection 

B. In most state systems have the right to appeal at least once

1. Not imposed by federal Const., but is granted by state

C. POSSIBLE TO work through 9 different levels of judicial system 

1. Ross is the gate keeper case = how far does the right to appointed council go with Gideon and Douglass in there?

2. Answer = no further than Douglass says

D. Ross says – this is fair enough, you’ve been able to test the process at least once

1. Additional appeals might be helpful to you, but not entitled to it

2. Right to council stops with Douglass – right to appeal as a matter of right

E. Reasoning:

1. There are significant differences between trial and appellate stages of a criminal proceeding

2. The ( needs an atty. on appeal not as a shield to protect him against being “haled into court” by the State and stripped of his presumption of innocence, but rather a sword to upset the prior determination of guilt

3. Unfairness results only If indigents are singled out by the State and denied meaningful access to the appellate system b/c of their poverty

F. One exception: If challenging a death sentence conviction, you do have a statutory right to counsel in a federal habeas corpus (statutory construction) ct.

G. Critical stages: 

1. Have formal proceedings begun?
a. Most agree that once the criminal process has begun then have a right to counsel

b. Question is what about when being interrogated? At some point yes most agree you do

2. in general, In investigatory stage there is not right to counsel

*side note of Parry “make your record” or risk loss of challenge and on appeal don’t have the issue

Effectiveness of counsel

VII. Strickland v. WA (US, 1984) – P. says for this class know Strickland standard and 2 part test very well!!!
A. 2 general things here:

1. Need to have an effectiveness standard: idea that counsel has to meet some constitutional standard of effectiveness or competence b/c right to counsel would be meaningless w/out standards for adequate performance

a. moving from rules to standards here

2. although the right to counsel standard approaches the characteristics of a rule, the test for effectiveness is much more like an ad hoc due process standard (even though it is still technically under the 6th Amend.)

B.  “Rule”: the counsel’s performance so undermined the process

1. benchmark = “Did the performance so undermine the adversarial process that it cannot be relied upon as having produced a just result?”

C. 2 Questions you have to ask = 2 part test

1. Performance (objective) --( did the performance fall below reasonableness for the profession?

a. Think of as a gross error standard – if can show gross error then you can win, but if not probably not

b. From book “a court deciding an actual ineffectiveness claim must judget the reasonableness of counsel’s challenged conduct on the facts of the particular case, viewed as of the time of the counsel’s conduct.” (not in hind sight)

2. Prejudice( reasonable probability of a different outcome?

D. Critical piece = The convicted bears the burden of proving this to the judge
1. And a lot of defference giving to the choices the atty makes

2. A lot of tolerance for atty. behavior

a. Did you have a strategy, did you have some approach?  If you did , the ct. may find that it “was enough”

3. Also -From case- “An error by counsel, even if professionally unreasonable, does not warrant setting aside the judgment of a criminal proceeding if the error had no effect on the judgment.”
4. “in making this determination, a court hearing an ineffectiveness claim must consider the totality of the evidence before the judge or jury.”

E. Prejudice piece

1. “The ( must show that there is a reasonable probability that, but for the counsel’s unprofessional errors, the result of the proceeding would have been different

a. a “reasonable probability” is a probability sufficient to undermine confidence in the outcome

F. dissent: Really a malleable standard/an all over the board standard

1. Marshall suggests a couple things though:

a. Should have definite standard for death cases = ct. rejects this

b. He has a problem with the prejudice thing:

i. Suggests the right to counsel is an end in itself and have a right to have a competent atty stand by you against the power of the state

ii. Ct. says they want a prejudice standard anyway b/c 

2. Right to counsel is critical to majority, say it is part of a fair, moral system… and that is what is required

G. “Cost Problem” – 

1. see a lot in book that says it is just not affordable to provide good counsel to everyone

a. how you feel depends on how you feel about the status quo of crim. System

H. “judges are afraid”

1. when it comes to imposing rules/laws on executive branch they don’t want to be too overbearing, they want to tread lightly b/c if they impose big costs on other branches, ultimately the SC will be the loser

I. how do you get client from death penalty to life in jail?

1. Humanize the client

a. School records

b. Friends

c. Medical records

d. Canvas neighborhood, etc.

2. Problem = Pretty hard to do this without money and time to do it

a. So how much can you expect

J. How do you measure the reasonableness is tough is general idea

VIII. Nix v. Whiteside (US, 1986) pg. 188 – the Prejudice Standard - A huge Prejudice case

A. The ethics rules get read in

B. Most of the cases are like Strickland itself 

1. Did more than nothing, but did not do enough

2. Client was not helping him and he was obviously guilty of a series of crimes and lawyer got depressed

C. A series of cases that show how deal with prejudice

1. In Nix v. Whiteside says even if prejudicial it doesn’t count

2. Kimmelman v. Morrison (rapist)

a. Would have upheld the law, but would have allowed injustice of guilty man to go free

b. Ct. says, yes, you get that b/c law says so

3. Lockhart v. Fretwell (US 1993)

4. Williams v. Taylor (
5. Glover v. US (US, 2001)-  after this case it appears that any effect on the length of a prison or jail term constitutes Strickland prejudice
a. Note – Glover type ineffectiveness claims would seem to be plausible only where the ( is deprived, as a result of a lawyer’s mistake, of a particular sentence (or sentence range) to which he is legally entitled

b. This is likely to be true only where the sentence is determinate, as opposed to broadly discretionary
6. P. says possible to harmonize them in some rough sense, but they are in tension and that is a law – pt. is that hard to harmonize these cases though

a. Best might be intuition and

b. Do we feel badly about this? – if so then more likely to allow

7. There are “windfalls” and things that you are entitled to as a matter of law

a. Perjury case is a windfall

b. Motion to suppress is the law 

Ch. 2 - D. The 6th Amend. Applied: Lineups, Showups, and Photographic Arrays – do you have a right to counsel at these?

Lineups, Showups, and Photographic Arrays

- ineffectiveness claims focus on the post-investigation process, because they only arise where there is a right to appointed counsel, which in turn is during the “critical stages” and not during much of investigation process

- but investigation sometimes overlaps with prosecution, as the lineup cases indicate

- also important to understand important eyewitness identification – it is a very powerful part of advocacy, the claim by a witness or victim that he or she recognizes the defendant as the one who did it

- but eyewitness identification is also very unreliable compared to many other forms of evidence

- can create an identification through suggestive procedures

- thus, having counsel present at these various investigative proceedings could guard against error – not simply obstruct gathering of evidence but instead make clear it is gathered reliably

US v. Wade (1967):  is there a right to counsel at a post-indictment lineup.  Wade and the companion case of Gilbert v. California hold:

-Rule:  evidence of pretrial identification obtained in violation of the right to counsel is always inadmissible
- in-court identification following an invalid pretrial identification is also inadmissible unless the govt proves by clear and convincing evidence that there is an independent basis for the in-court ID

- harmless error doctrine applies, so that violations of these rules will not lead to reversal if govt can show violation was harmless beyond a reasonable doubt

- in practice, courts tend to find an independent basis and allow admission of an in-court ID – suggest courts not taking the burden of proof standard too seriously

Kirby v. Illinois (1972):  lineup was post-arrest but pre-indictment
- RULE: court makes a critical stages holding – there is a right to counsel post-indictment but not pre-indictment, so no right to counsel at a pre-indictment lineup
- so the bright line rule trumps practical importance, which seemed to be the rationale of Wade

Note that photographic arrays present many of the same issues as lineups, but the court has held that there is no right to have counsel present during the post-indictment viewing of photographic arrays


- not a confrontation between defendant and witness/victim

- no specific assistance to be given to accused (as opposed to assistance for the benefit of the accused)

Finally, note there is a “clean-up” due process doctrine as well:  due process can be violated by the introduction of unreliable identification evidence

- a last resort claim

- court holds that reliability is the critical issue – identification evidence can be introduced if it is reliable under a totality of the circumstances test (summed up in Manson v. Braithewaite (268)

(1) Totality of the circumstances – 

(a) Even if tainted may allow

(i) Factors

1. Opportunity of the witness to view criminal at the time of the crime

2. Witness’ degree of attention, 

3. The accuracy of his prior description of the criminal

4. Level of certainty demonstrated at the confrontation

5. Time between crime and confrontation

     
        (2)  Emergency procedure exception
- importance of advocacy – if court decides the reliability of ID is a matter for the jury, then defense counsel must cross-examine, argue in closing, or seek expert testimony (which may be difficult)
Chapter 4 – the Rise and Fall of Boyd v. US

I. Boyd v. US (US, 1886)

A. Have a statute on pg. 278 - What is it that you need to prove to? How do you prove as prosecutor?

What was going on here – smuggling? – hard to tell

1. Smuggling/customs cheating – cheating the govt. of its money

a. Invoice – showing buyer, seller, value, quantity, description

b. Compel Boyd to testify (unlikely to get) – Boyd will deny

i. Cannot compel b/c anything you ask will be to bring out incriminating evidence

2. Purchase/possession of __________  - seller or buyer

3. Value( calculate customs duty

4. importation

B. Facts:

1. Bought some plate glass and didn’t pay tax/duty

2. Asked them to produce the invoice

C. Issue: Is search and seizure, or what is equivalent thereto, compulsory production of a man’s private papers, to be used in evidence against him in a proceeding to forfeit his property for alleged fraud? = NO, can’t force

D. Dissent:  only unreasonable seizure is prohibited.  And this is not.

Parry email:

- court stresses novelty of the process, and then casts itself in role of defender of traditional liberties

- one of those liberties is property – and we should see Boyd as within the Lochner tradition

- doctrinally – why is this a search at all?


- used functional approach – this is the equivalent of a search

- doctrinally – why is the search unreasonable?

1. court notes lots of times when seizure of property is reasonable, including seizure of records required to be kept
2. but here, there is no entitlement to the records themselves (wanted only as evidence), whereas in other cases there is arguably a superior interest in other cases – that is, a property rights approach

3. and, 4th and 5th combine to make the search unreasonable, because it is searching to get personal records made by the suspect to use those records against the suspect – that is, to use the suspect’s own words to incriminate him

- idea of privacy and autonomy is there as well, but linked in Boyd to concept of property 

E. Gov’t. doesn’t get documents b/c not only a search, but an unreasonable search: why is it unreasonable?

1. Lots of times when search and seizure is reasonable

a. See pg. 281 middle – “So also, …

2. Distinction drawn in Boyd is between the types of property the govt. can seize and those they cannot

a. Your interest is subordinated to government’s or someone that government acting on behalf of

3. whole point is to use this information as evidence – that seems perfectly reasonable

a. today this is the way it is done – get docs first and then use and admit in court, but that is kind 

F. it is unreasonable b/c trying to get docs made by suspect (his thoughts, words, deeds, etc)

1. want to use the suspect’s own words to incriminate him

2. functional equivalent of forced self incrimination – unconsti.

3. Seize private records and Let them do the talking

G. One last thought – almost saying that if want privacy you need property

1. “Superior interest in property” 
2. What privacy is has changed over time

II. Gouled case ( in notes)

- distinguishes between searches solely to get info in docs to be used as evidence, vs. searches to get things govt has an interest in getting

- nothing special about docs – suggesting that the line instead is whether the item seized has the character of evidence that is self-incriminatory?
Over time, court starts to make exceptions – why?

- changes in society – increased regulation, including criminal regulation

-doctrinally – corporations do not get the privilege (they are not a person), corporate agents must comply with subpoeanas even it incriminates them, expansion of required records doctrine (as number of required records expands . . .), narrowing of the Boyd/Gouled mere evidence category

- limits on property rights translate into limits on privacy interests, but doctrinally there are also moves in the direction of protecting privacy independently – the most famous early move is Brandeis’ Olmstead dissent on wiretapping =  have to find a different rational than property for 4th and 5th amend. and he says “right to privacy”
- redefines Boyd as about a right to be let alone (not a right to have your property left alone)

- note too how this all fits with the right to privacy in subst dp, as Douglas makes clear in Schmerber

III. Schmerber v. CA (US, 1966) blood sample – not incrimination b/c not testimony
A. Facts

1. Petitioner was convicted in Los Angeles Municipal Ct. of the criminal offense of driving an automobile while under the influence of intoxicating liquor

B. Schmerber balances everything

1. pg. 301 (Hayden case) interesting in solving crime balances the interest of the individual

2. in Schmerber – things get balanced against each other

3. Boyd- bend those rights around the 4th and 5th, But in Schmerber, what is reasonable.  Huge doctrinal shift
C. Court Says this is not testimonial

1. Not self incrimination b/c not testimonial, not communicative in the 5th Amed. sense

D. How do you prove this case?

1. Driving

2. Under the influence

a. Prove by Test with science

i. How would you prove before have tests like this: filed sobriety test = officers observations

b. Prove by Fellow drinkers or bartender may testify that drinking heavily

c. Officers observations of scene etc.

E. Now evidence from science is conclusive – becomes entire, conclusive proof

1. Parry says the drafters of const. did not anticipate that could do blood alcohol tests and so 4th and 5th amend. did not anticipate this

F. Another evidence problem is chain of custody

1. This is also where counsel comes into effect and should challenge
2. Who all handled the samples etc.

G. The world of 1886 was so totally different than 1966

1. Cars (require an entirely different level of regulation, police force

H. Boyd is a Lochner style case – a right to property case

1. Strong inviolable right

I. Search and Seizure – Brennan pg. 294
1. Articulating, like Boyd court, that this protects something larger

2. “The values protected by the 4th Amend. thus substantially overlap those the 5th Amend.  helps to protect.  History and precedent have required that we today reject the claim that the self-incrimination Clause of the 5th Amend. requires the human body in all circumstances to be held inviolate against the state expeditions seeking evidence of crime.” 

3. B/c we are dealing with intrusions into the human body rather than with state interference with property relationships or private papers—“houses, papers and effects”—we write on a clean slate.”

IV. How do we get from Boyd to Schmerber? Why care? = law reflects a social system

1. Dynamic legal system

2. law also has something to say about social stuff

Boyd

1. 4th and 5th Linked

2. Privacy and Property

a. Private property protected

-(to Schmerber/Warden v. I.


1. testimony


2. privacy not property


3. reasonableness

( to fisher/Andresen

1. boyd dead?

2. Access to docs for all purposes except act of production issues

( to Hubbell

1. What does it mean?

( govt. needs constant flow of info

V. Warden, Maryland Penitentiary v. Hayden (US 1967) – gets rid of “mere evidence rule”
A. Hold: we reject the distinction as based on premises no longer accepted as rules governing the application of the 4th Amend.

B. Reasoning:

1. No viable reason to dinstinguish between intrusions to secure “mere evidence” from intrusions to secure fruits, instrumentalities, or contraband

2. Pg. 299-301

VI. Berger case (wiretapping in NY case)

A. Set up the right statute to do what you want it to do

B. After this, the only way you can keep information private is to keep it in your mind

1. If you say it, write it down the gov’t has a right to it
C. Anything you say or write you have to presume the govt. can get – it’s all OK

Boyd – Rising or Falling?

VII. What is it you want in/from the information?  What do you want to do with it?

A. Core of this that want to create a timeline or documents

1. Turn document into admissible evidence

B. Information that will lead you to a more targeted search

C. ID other people you may want to talk to or indict

1. Who are the people involved in this alleged criminal activity?

D. Can maybe use as leverage

E. One of the reasons to have a subpoena is to 

1. turn those documents into exhibits

2. the docs get authenticated = we know where they came from

VIII. Andresen (1976) case – dealt with production of a person’s private papers
A. Sole issue is “admissibility”

1. Does the 5th have any application at all?

2. A good logical argument that all it is about is whether certain items can be admitted at trial

B. How do privacy protections in general play into this?

1. Answer, doctrinally, is not much
2. Gets balanced away

C. Reasoning:

1. Documents are voluntarily prepared and don’t force (compel) the person to authenticate, a handwriting expert was used

D. Holme’s “A party is privileged from producing the evidence, but not from its production

1. This principle recognizes that the protection afforded by the Self-Incrimination clause of the 5th Amend. “adheres basically to the person, not to information that may incriminate him

IX. Fisher v. US (US, 1976) – production of business papers is allowed
A. Held: an atty’s production, pursuant to a lawful summons, of his client’s tax records in his hands did not violate the 5th Amend. privilege of the taxpayer “b/c enforcement against a taxpayer’s lawyer would not ‘compel’ the taxpayer to do anything—and certainly would not compel him to be a ‘witness against himself’

B. Can’t make a document protected/immunize by simply taking it to your lawyer’s office

1. Needs to be part of atty work product and even then may not be immunized

C. Rule - Access to docs for all purposes except act of production issues

1. Permitted the govt. to force a person to furnish incriminating physical evidence and protected only the “testimonial” aspects of that transfer

D. Under 5th amend. the evidence has to be:

1. Compelled – most docs

2. Testimonial, and 

3. Self Incriminating

E. Most documents can be taken b/c not compelled/ self incriminating

1. Only certain super private docs like diary are maybe off limits = a split in courts

F. Privacy - 5th Amend. can’t be primarily driven to protect privacy, what it protects are the 3 things above

1. prohibits you being forced to testify against yourself

2. if a privacy protection in there it is a small one, not insignificant, but small

G. If government concerned about production issues: can get a valid search warrant, assuming it has probable cause

1. A valid search warrant will trump any production issues

H. The 5th Amend. is not seen as a privacy protecting vehicle by the current court/view

1. Whether or not it is compelled, testimonial, and self incriminating is

a. Compelled narrowly interpreted = forced by government to produce

b. Testimonial – 

I. Hypo – of journalist who takes pics of  an altercation that police missed and govt. gets warrant and hauls away negatives

1. Can the newspaper resist the warrant under the 1st and 4th amend.

2. Need probable cause for warrant, but does this show probable cause?

3. Supreme Ct. said that newspaper loses

a. Any privacy interests that the Stanford Daily has is overridden by ???

4. In response to this Congress passed a law that should use a subpoena instead of a search – b/c less intrusive

J. 1st piece of Fisher – Boyd is Dead

1. there is no 5th amend. protection based on privacy

2. and no 4th Amend. issue, if is, it is minor

K. 2nd – the act of production doctrine

1. the act of production was not compelled, but ??????

2. so if anything incriminating in ????

L. issues basically are: existence, possession, and authenticity

X. So what do Fisher and Andresen mean?

A. almost all documents can be obtained through the 4th amendment, subject to probable cause and reasonableness constraints

B. the 5th amendment provides minimal protection

1.  it is about testimony, and perhaps too about admissibility, not about already existing documents

2. it protects privacy, but largely only in the context of protecting against compelled testimony

3. in that context, there is a bit of protection through the act of production doctrine

4. circuits are split on whether there is much additional privacy protection, for such things as personal diaries
Current law: refining the act of production doctrine

XI. US v. Doe (1984) and Braswell v. US (1988)

A. Doe: sole proprietor gets act of production privilege because existence of the documents was not a foregone conclusion and the govt did not have independent evidence that the person had the docs, so that the act of producing them would be testimonial

1. need to grant some kind of immunity to get the docs

B. Braswell: custodian of corporate records does not want to produce them in response to subpoena b/c act of production will incriminate him

1.  not “his” records, so technically not incriminating himself – the corporation incriminates him and/or his testimony is not really his but rather than of the corporation speaking through him (hence the limit on how govt can use the act of production – not against him personally)

2. but apparently can use the substance of the documents

XII. US v. Hubbell (2000) - now creates turmoil where law was looking settled

A. govt gets docs in response to subpoena, under a grant of immunity b/c of act of production issues – uses the docs to build an indictment, although not apparently as evidence

B. privilege applies because existence of docs totally unknown and to respond Hubbell had to make “extensive” “use of his mind” to respond in an organized way, such that the act of production itself provided a great deal of information

C. immunity protection violated b/c immunity extends to derivative use as well as use, and here there was derivative use of the act of production

D. Problem= the following of any subpoena requires the use of the mind, so what does this mean?  A couple of things

1. “Extensive use of the mind doctrine” = Might be getting into some kind of test here to apply case-by-case –or-

2. Think of extensive use of mind doctrine is like use of your personal thoughts so maybe a revival/expansion of Boyd – “Act of production doctrine” (is this the right doctrine??)

a. So much so that it resurrects Boyd
E. Problem here with these 2 views is though that

1. 1st one = hard to administer this test

2. 2nd – hard to square with our regulatory state
F. 2 basic kinds of immunity

1. “use immunity” – using the person directly and

2. “derivative use immunity” – using this person to get other documents, people, etc. that can be used against you

G. b/c he used his mind the govt. could not make use or even derivative use of the information

1. it was fruit of the poisonous tree

***in any event, remember this is 5th amendment only – 4th amendment will still allow a search in lieu of a subpoena and there is no act of production doctrine that allows you to resist a search – so not problem with govt. conducting warrant searches

Chapter 5 – the 4th Amendment

I. The 4th Amend. in General (2 requirements that are linked) all this up to E on board

A. Requirement of Warrant Clause

1. No warrant w/out probable cause

B. Requirement of Reasonableness

C. These 2 are linked 

1. Are they independent or interrelated is a big question to think about

D. Remedy? (for more on these cases see pg. 66)
1. Exclusionary rule

2. Weeks v. US (1914) (+ Elkins) ( says exclusionary rule applies to feds

a. Applies where federal proceeding and federal investigation

b. But what if get state officials to do illegal search/investigation and then get them to hand over

i. Elkens case says no, can’t do that, exclusionary rule still applies

3. Wolf v. Col. (1949) ( incorp. of 4th but not exclusionary rule

a. So now applies to the states

b. But does not apply the remedy of the exclusionary rule

4. Mapp v. Ohio (1961) ( overrules Wolf

E. Utility/Value of: big questions to think of here

1. Exclusionary rule vs other remedies vs. no remedies

F. That fact that who you are litigating for 

II. Exclusionary Rule: Evidence obtained in violation of the 4th Amend. is going to be suppressed= meaning it is not going to be allowed at trial

A. most criminal practice is regarding suppression and ?

III. Mapp v. Ohio (1914) – a huge case, applies to all states

A. General

1. A classic Warren court opinion = Is an activist case

B. ( found with certain lewd and lascivious books, pictures, and photos in violation of Ohio revised code

C. Dirty books aspect  -   Some judges argue using this

D. Rule: In any criminal prosecution, if the officials violate your 4th amend. rights, the fruit obtained from that search must be excluded at trial

1.  Whenever govt. officials violate the 4th Amend. evidence must be excluded at trial  = suppress illegally obtained evidence

E. Why do we overrule Wolf

1. Said there is a revolving standards idea = Exclusionary rule is becoming more accepted and less controversial

F. Basic idea that Wolf was wrong when it was decided (2 pieces to this)

1. It’s the same 4th Amend. – just b/c incorporated does not change remedy

a. Nothing about incorporation that should strip away remedy

2. ***Without exclusionary rule, it doesn’t’ mean anything ** big reason here!

a. Without this rule there is no reason to obey the 4th Amend.

b. Without exclusionary rule, will just be paper

G. Judge Harlan dissents and argues against 1st reason= says that don’t need same remedy for states

1. Incorporation is just due process so just have to ask if it is fair

H. 3 questions need to break down

1. What is it we are trying to achieve?

2. Whatever those goals are, how well does the exclusionary rule serve them?

3. What else is there? – Maybe exclusionary rule is like democracy, not the best, but better than all others

IV. Other Remedies?

A. If originalist might want to know what the remedy would be in 1790 for common law trespass

1. In 1790 wasn’t a lot of violations of 4th Amend. by federal officials

2. 4th wasn’t being applied by official police force

3. arguably there have been enough changed circumstances that this doesn’t seem like the best way to go about this

B. if talking in deterrence terms, exclusionary rule might be under deterrence – b/c won’t be able to remedy all violations with exclusionary rule

1. what about innocent people that are illegally searched?

2. When police do search and find nothing?

C. If in compensation category – how do you figure out how much it should be?

D. Punishment for violation

E. Exclusionary rule is about tailoring a remedy to a violation and ….?

V. Other cases

A. Monroe vs. K??   =    §1983 action came about as an option for a remedy

VI. Anderson v. Creighton (8th Cir. App., 1987)

A. Thing he wants us to get out of this case is DEFERENCE
1. There is an awful lot of deference 

B. Have to ask, before you let the case go forward, “Could a reasonable officer have determined that the course of action complied with the law’s reasonableness requirements

1. The law requires you to act reasonable, and in approaching that you have to have acted reasonably

2. One of first things you need to do in this type of case is bring up 1983 violation claim

C. ***Could have acted reasonably, but were wrong

D. Reason for deference

1. If we allow too many damages claims will discourage searches etc.

E. Although we have some idea of what optimal deterence is, we have no way of knowing how to get there

1. No one has reduced it to “utils” of deterence that we can 

2. Assumption is that we are in a state of over deterrence

F. Criminal prosecutions really, really hard to get unless show Gross error (is basically standard)

G. Standing Issue:

H. It is almost impossible to enjoin police activity from going forward

1. Injunctions are very difficult – see Lyons case

VII. All this, is why exclusionary rule might be the best option, or only option

A. Provides a beacon of certainty among all of these uncertain remedies

1. Might be inadequate, but uncertain

VIII. All of this is based on post Boyd world where your rights are balanced against other interests

A. Your rights might go out the window if other interests important enough

B. If you like Boyd, this state of affairs is intolerable
Katz – critical case

-Is it a “search”

-If so, is it illegal?

IX. Katz v. US (US, 1967) - Critical case for us*

A. 2 issues that come out of the tapping of the phone booth without a warrant

1. is it a search? And 

2. If so, is it illegal? - YES

B. Court says, if it was a search, then it was illegal

1. b/c there was no warrant and would need that if this was a warrant

C. So reasonableness and probable cause idea become linked

1. It is a policy reason why they become linked = want to put a somewhat neutral or detached person between someone who wants to do the search and the person to be searched

D. E.G. 

1. What if at a restaurant eating with Heroin cohorts?

2. What about if in backyard around grill?

E. Is there some space that we may consider as “private”?

F. Physical trespass is not needed for a “search” it is your reasonable expectations of privacy

G. Harlan – 2 prongs of test (balancing test)

1. Person has to have an Actual (subjective) expectation of privacy (must have)

2. Society willing to call/recognize expectation as reasonable

a. No reasonable to expect privacy for illegal behavior

b. Problem with this though is what if something under your car seat, does fact that it is gun instead of palm pilot make the search legal even though the same conduct on part of searcher?

i. Whether or not it is the type of conduct in general that may be considered legal or illegal 

3. Need a warrant to make sure that …..?

H. Stewart = The 4th Amend. protects people, not places
1. So test of: Is it a search? Is about people, not property

2. Stresses person, not centered on property

3. Goes on to talk about situations in which you might be able to make a judgment

I. Dissent of ??

1. Stresses people, places, papers, effects

J. “Private vs. exposed”

1. not self defining, an element of judgment in here for sure

K. People not places

1. Physical trespass not necessary in some situations for something to be called a search

L. But what is a “reasonable expectation of privacy? Now that we know 

1. Part of what goes into balance is we want to leave room/(govt. has interest) for being able to listen to criminal activity

M. What about person with very sensitive listening device across the street from your home?  Is that a search?

1. Can now buy a cell phone scanner type of device and listen to cell phones so does that mean that cops can just randomly scan phone conversations to establish probable cause for a warrant

N. new hypo – FBI develops an odor detector that they can walk down the street and will detect odors from houses (drugs)

1. discussion of smelling dogs – the court seemed to say the dogs were infallible so they considered ..

2. that notion has since been 

X. Florida v. Riley (US, 1989)

A. Issue: Whether surveillance of the interior of a partially covered greenhouse in a residential backyard from the vantage point of a helicopter located 400 feet above the greenhouses constitutes a ‘search’ for which a warrant is required under the 4th Amend.?
***Jim’s stuff from here down mixed with mine***

The Fourth Amendment
1) The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized. 

2) Two clauses

2) Right to be secure in effects

2) Procedural rules for warrant requirement


3) Weeks v. US (1914) – Suppression of evidence obtained w/o Warrant
3) Mail fraud lottery case/1st instance of federal law sweeping enough to req police(1872)/Marshall & Police enter home w/o warrant

3) Previously common law allowed for admissibility of evidence (w/in rules of evidence) regardless of how evidence obtained

3) In this case remedy for violation is  suppression

3) Only applies to Federal Agents (4th doesn’t apply to states…yet)

3) “If letters and private documents can thus be seized and held and used in evidence against a citizen accused of an offense, the protection of the 4th amendment, declaring his right to be secure against such searches and seizures, is of no value, and, so far as those thus placed are concerned, might be well be stricken from the Constitution.”

4) Olmstead v. US (1928) – Wiretapping Not a Search (note case for us)
4) Bootlegging conspiracy

4) Chief Justice Taft – Wiretap not search and seizure - no thing seized/no entry of home

4) Distinguished from ex parte Jackson (letters cannot be seized from mail) because of spec. relation btw gov and usps + mail is tangible thing (papers)

4) Strict construction argument

4) Talk on phone – expect it to go beyond home/beyond private

4) Brandies in dissent - Interpretive framework (living breathing constitution)

4) Constitution is a living, breathing text that changes w/ developments in society

4) “Time and again this court, in giving effect to the principle underlying the Fourth Amendment, has refused to place an unduly literal construction upon it.

4) Purpose of 4th is privacy

4) Clauses guaranteeing to the individual protection against specific abuses of power, must have a similar capacity of adaptation to a changing world.

4) “to protect, that right, every unjustifiable intrusion by the government upon the privacy of the individual, whatever the means employed, must be deemed a violation of the Fourth Amendment

1) Katz v. US (1967) – overturns Olmstead – 4th protects people not places

2) ∆ is convicted of illegal gambling on evidence obtained from tapped phone line

3) Listening device is actually outside of booth – sound waves travel outside the booth

4) Stewart – What a person knowingly exposes to the public, even in his own home or office, is not a subject of Fourth Amendment protection. But what he seeks to preserve as private, even in an area accessible to the public, may be constitutionally protected

5) Searches conducted outside the judicial process, without prior approval by judge or magistrate, are per se unreasonable under the 4th amendment – subject only to a few specifically established and well-delineated exceptions.”

6) Harlan concurring -– the touchstone 4th amendment analysis

a) An enclosed telephone booth is an area where, like a home, and unlike a field, a person has a constitutionally protected reasonable expectation of privacy

b) Electronic as well as physical intrusion into a place that is in this sense private may constitute a violation of the 4th
c) Invasion of constitutionally protected area by federal authorities is, as the Court has long held, presumptively unreasonable  in the absence of a search warrant

d) 2 prong test - rule that has emerged from prior decisions is that there is a twofold requirement, 1) first that a person have exhibited an actual (subjective) expectation of privacy and, 2) that the expectation be one that society is prepared to recognize as “reasonable.”

7)   Oliver v. US (1984) – Open Fields Doctrine and curtilage pg. 360

a) ∆ growing marijuana on farm in field more than a mile from home

b) Location were highly secluded, and both were posted with “No Trespassing” signs

c) Warrantless entry onto and inspection of privacy

d) Powell  - Officer’s trespass did not constitute a search

i) “an individual may not legitimately demand privacy for activities conducted out of doors in fields, except in the area immediately surrounding the home.”

8) Il v. Caballes (2005) – Dog sniff OK during routine traffic stop

a) held that the use of a well-trained narcotics-detection dog--one that did not expose noncontraband items that otherwise would have remained hidden from public view--during a lawful traffic stop, generally did not implicate legitimate privacy interests. The dog sniff was performed on the exterior of respondent's car while he was lawfully seized for a traffic violation. Any intrusion on respondent's privacy expectations did not rise to the level of a constitutionally cognizable infringement
b) Jacobson -  interest in possessing contraband cannot be deemed “legitimate”…governmental conduct that only reveals that possession of contraband “compromises no legitimate privacy interest. 

i) Stevens changes from reasonable to legitimate

c) Souter – dissent – dogs fallible turns into search

A. Facts:

1. ( was stopped for speeding and while he was detained, a canine sniffed the care from outside and found marijuana

B. issue: whether the 4th amend. requires reasonable, articulable suspection to justify a drug detection dog to sniff a vehicle during a legitimate traffic stop? = NO

C. reasoning:

1. SC reversed b/c the canine sniff was performed w/out any specific and articulable facts to suggest drug activity

a. The sniff was cause rather than the consequence of a constitutional violation

D. Stevens: 

1. The duration of the stop was entirely justified by the traffic offense

2. Canine sniff by a well-trained narcotics detection dog is “sui generis” b/c it discloses the presence or absence of narcotics, a contraband item

3. the dog sniff was sufficiently reliable to establish probable cause

E. Dissent – Souter: the majority assumes the accuracy of the sniff

F. Hypo- Police officer w/ a dog standing next to every bus?  Has there been a search?

1. OK, not a search

2. His sniff can create a probable cause

3. If you refuse to consent you look suspicious though – they may search you anyway

XI. general bottom line of the doctrine

A. the result in every single case is “reasonable” in some way

1. They probably don’t hang together though
9) US v. Dunn (1987) – Defining Curtilage – 4 part test
a) Cops cross several  barbed wire fences and a wooden fence, look into a barn and see evidence of amphetamine production

b) Warrantless entries did not violate 4th amendment

c) Curtilage

i) Proximity of area claimed to the home

ii) Area is included within an enclosure surrounding the home

iii) Nature of the uses to which the area is put

iv) Steps taken by the resident to protect observations by the people

10) Dow v US -  No effort to conceal no privacy inferred
a) US v. Ciraolo (we emphasized)- “naked-eye aerial observation from an altitude of 1000 feet of a backyard w/in the cartilage of a home does not constitute a search under the 4th”

b) EPA flies over w/ mapping cameras takes picture/Dow want it to be covered by “industrial curtilage”

c) Court says no effort to conceal was made and no right to privacy can be inferred

d) “What a person knowingly exposes to the public” – Katz
e) Bank microfilms not protected – US v. Miller
f) Police recording phone numbers dialed from location – Smith v. Md.
g) Opaque garbage bags on the curb – Ca. v. Greenwood
B. Touchstone  ???? get this ???????

1. circularity is there

2. reasonable expectation of privacy doctrine is flawed

3. always have a balancing test where one is out of balance????

4. upside: 

a. if practice criminal law this gives a lot of leeway to be creative

b. can play with this

Ch. 5 – B. The Scope of the 4th Amend. continued

· Knowingly exposed to the public

Exposure to the public, Privacy, and Technology

On board

Katz

-reasonable expectation of privacy test

-exposure – if exposed it to public you can’t have a reasonable expectation of privacy 
Hoffa ( white(?

Informants

1) Hoffa v. US (US 1966)

i) Talk = expose = “inescapably, one contemplating illegal activities must contemplate his friends might tell the police”/ Use of informants not regulated by fourth 
ii) Is it kind of like You must assume the risk that who you are talking to is a govt. agent?

(1) Culpable for bad choices

(2) Risk avoidance (through vigilance)

iii) Court held: that the successful efforts of an informant to obtain the confidence of a suspect and to elicit statements from him involved only “a wrongdoer’s misplaced belief that a person to whom he voluntarily confided his wrongdoing [would] not reveal it”  and so “no interest legitimately protected by the 4th amend.

iv) Is there any protection from an undercover agent?

2) US v. White – Bugged Informant OK – not a search
a) Informant + bug/informant disappears/agents testify to what they heard

b) Relying on Hoffa “we are not prepared to hold that a defendant who has no constitutional right to exclude the informer’s unaided testimony nevertheless has a 4th amendment privilege against a more accurate version of the events in question

c) Policy justification

d) Limits of Katz analysis – police use of informants

e) Harlan – dissent

i) Criticizes Katz test (all tests)

ii) Our expectations and the risks we assume are in large part reflections of laws that translate into rules the customs and values of the past and present

(1) Law and courts shape our expectations under Katz
(2) Substituting words for analysis

iii) Need to balance privacy w/ police efficacy

iv) The beginning of the rethinking of Katz
XII. US v. White (US, 1971)

A. On board

1. accuracy

2. intrusion

3. (risk avoidance through) vigilance

B. says can use undercover agents, can turn people and use them

C. Issue: Whether the 4th Amend. bars from evidence testimony of govt. agents who related certain conversations which had occurred btwen ( and a govt. informant and which the agent overheard by monitoring a radio? = NO

D. Harlan dissent: risk analysis

1. You should worry that they (govt.) may be getting it wrong

2. Values are sacrificed by a rule of law that permits official monitoring of private discourse

a. Not just criminals make bad choices

3. Worried Words might be substituted for analysis of doctrine

E. What expectation of privacy is constitutionally justifiable?

F. Parry on board - Govt. interest vs. individual interest?
1. How would govt. do without undercover cop etc.

2. Is there a baseline = Kyllo case

G. The doctrine grows out of some social balance

H. Are the costs of the warrant sufficiently high to justify??

I. Nothing is totally protected under the 4th Amend. except maybe your diary, and probably not that

1. Only question is whether a warrant was necessary

J. White’s Doctrinally = 

1. “If, then”analysis - If Hoffa is correct, this case must be OK.  He takes the risk – VIGILANCE

a. If Hoffa then the wire

2. Practical concerns that would just make this a good idea in general

K. What happens to Katz after White?

1. Katz had said that even if tapping a public phone you need a warrant to tap a conversation

2. Note about “shared privacy” by Marry Cooms – 

a. Is privacy something that is individual or more social?

L. Risk issue – start to talk about CA v. Greenwood

XIII. CA v. Greenwood (US 1988) – garbage on curb
A. Facts

1. An investigator in Laguna beach received info that Greenwood might be engaged in narcotics trafficking

2. She asked garbage man to keep the garbage of Greenwood separate and bring to her and he did and she found garbage indicative of drug traffic

3. She used info she got from search of garbage to get a warrant

4. Officers came later to execute warrant and found coke and hashish

5. Got arrested and posted bail

6. Got reports of lots of late night visitors and another officer went through garbage and found narcotics evidence and arrested again

7. Superior court dismissed on authority of People v. Krivda which held that warrantless trash searches violate the 4th Amend…= the police would not have had probable cause without the evidence obtained from the trash searches

8. CA ct. of App.  Affirmed and CA SC denied State’s petition

B. In NJ, Greenwood is not good law

1. The NJ SC said that as a matter of state consti. Law you have a right to privacy of garbage

2. So remember state consti. Law can get involved

C. SC reverses reasoning:

1. The warrantless search and seizure of the garbage bags left at the curb outside the Greenwood house would violate the 4th Amend. only if respondents manifested a subjective expectation of privacy in their garbage that society accepts as objectively reasonable (Respondents did not disagree with this standard)

2. They exposed their garbage to the public sufficiently to defeat their claim of 4th Amend. protection

a. Common knowledge that bags left out on curb are readily accessible to public

b. Police cannot be reasonably expected to avert eyes from evidence of criminal activity that could have been observed by any member of the public

c. Privacy and Technology
11) US v. Karo (1984) – surveillance by beeper in home not OK – it stops at the home

a) Issue – whether installation of a beeper in a container of chemicals w/ the consent of the original owner constitutes search

i) Need to talk about US v. Knotts (1983)

(1) Held that the warrantless monitoring of an electronic tracking device (beeper) inside of a container of chemicals did not violate the 4th Amend. when it revealed no information that could not have been obtained through visual surveylance.

b) Karo establishes that beeper is OK before home- the only place you have privacy is domestic place/home
i) unknowing recipient is covered by 4th when monitoring reveals info not available through visual surveillance
ii) White – placing beeper OK/ monitoring it in a private home violates 4th

(1) In this case after striking private home monitoring affidavit for warrant OK

(2) Indiscriminate monitoring of property that has been withdrawn from public view would present far too serious a threat to privacy interests in the home to escape entirely some sort of 4th amendment oversight.

12) Bond v. US (2000)

a) Issue – Whether police officer’s physical manipulation of a bus passenger’s carry-on bag constitutes a search – Yes manipulation violates 4th

b) Physical invasion more intrusive than visual inspection

13) Kyllo v. US (2001)
a) I: whether the use of a thermal-imaging device aimed at a private home form a public street to detect relative amounts of heat w/in the home constitutes a “search”

b) Rule (p. 389) Scalia – Where, as here, the government uses a device that is not in general public use, to explore details of the home that would previously have been unknowable without physical intrusion, the surveillance is a “search” and is presumptively unreasonable w/out a warrant
c) In the home, our cases show, all details are intimate details, because the entire area is held safe from prying government eyes.

d) Stevens – dissent – observations are of the outside of home not inside

i) Scalia’s rule “it seems likely that the threat to privacy will grow, rather than recede, as the use of intrusive equipment becomes more readily available.

D. 3 things

1. is this just a return to physical trespass rule?

2. What is general public use?

a. The exception to the rule is this so what is it

3. What about 9/11, dog sniff case, Do we even take this seriously, do they mean it today

a. Has Kyllo been limited to its facts only

E. If want details of the inside the home

1. The home itself, maybe with a little bit of a buffer around it has some more protection under the 4th Amend.

F. Caballos – dog sniffing case that came after Kyllo

1. Maybe houses are one thing, cars are another and dogs are one thing and heat sensor another – so maybe you can keep the Kyllo rule in ??? circumstances

2. How seriously do we take this rule in the context of bomb detecting technology?

Defining a Seizure and the Relevance of consent

XIV. Three Basic rules/tests: (get this from email)
A. Seizure must be accomplished “through means intentionally applied” (Brower v. county of Inyo. P. 405)

What is a Seizure?
Three basic rules/tests:
1. seizure must be accomplished “through means intentionally applied” (Brower v. County of Inyo, p.405)

Reasonable person test

2. “seizure” if a reasonable innocent person in the suspect’s position would have believed he was not free to leave or terminate the encounter with the police

( no right to be advised that you do not have to cooperate

(not an issue of officer’s actual intent or of suspect’s actual intent but rather of a reasonable person

3. seizure does not take place until some actual physical constraint of the suspect, whether through force or submission

- being chased is not being seized (California v. Hodari D. [406])

B. On consent side it is a totally of the circumstances test

1. You do not need to be told you can refuse or you are free to go

2. This does create room for bad officers to profile and do such things though

3. Also creates efficiency by allowing officers to operate

XV. Florida v. Bostick (US 1991) – 

A. Facts: police officers displaying badges and a gun boarded a bus in interstate transit and questioned Bostick (, a passenger, without reasonable suspicion

1. One officer stood in front of Bostick’s seat, blocking his access to the aisle

2. They informed him of his right to refuse consent to the search, but Bostck consented

3. Found cocaine in suitcase

B. Issue: When police officers board a bus and question a passenger without reasonable suspicion, does a seizure occur only if a reasonable passenger would not fee free to terminate the questioning? = Yes, when police officers

C. Rule: When police officers board a bus and question a passenger without reasonable suspicion, a seizure occurs only if a reasonable passenger would not fee free to terminate the questioning.

D. Reasoning:

1. Freedom of movement was restricted by a factor independent of police conduct, ie, his being a passenger on a bus scheduled to depart

E. Appropriate inquiry is: based on the totality of the circumstances, a reasonable person would feel free to terminate the encounter

F. Dissent (Marshall) – 

1. the officers blocked his path to the aisle

2. failed to advise him of his right to terminate the questioning

3. from the manner in which the officers boarded the bus, Bostick could have reasonably believed that refusing to answer questions would have intensified, rather than terminated the interrogation

G. Notes: According to Florida v. Royer, confrontations between police and citizens fall generally into 3 categories

1. An encounter not involving a seizure, requiring no justification under the 4th Amend.

2. A stop as defined in Terry, in which reasonable suspicion for the stop must be shown; and

3. An arrest, which must be justified by probable cause

XVI. US v. Drayton (US 2002)

A. Facts: When a police officer conduced a pat down search of his person during a “bus sweep”, Drayton ( argued that any purported consent he may have given was vitiated in the absence of some positive indication that consent could have been refused.

B. Issue: do law enforcement officers violate the 4th Amend. prohibition of unreasonable searches merely by approaching individuals on the street or in other public places and putting questions to them if they are willing to listen? = No

C. Rule: Law enforcement officers do not violate the 4th Amend. prohibition of unreasonable searches merely by approaching individuals on the street or in other public places and putting questions to them if they are willing to listen. (or consent to search)

D. Reasoning:
1. Even when police officers have no basis for suspecting a particular individual, they may pose questions, ask or ID, and request consent to search luggage provided they do not induce cooperation by coercive means

2. If A reasonable person would feel free to terminate the encounter, as here, then he or she has not been seized

3. There was no application of force, no intimidating movement, no overwhelming show of force, no blocking of exists, no command, not even an authoritative tone

4. The fact that encounter on bus does not on its own transform standard police questioning of citizens into an illegal seizure

5. Even the presence of a holstered gun is unlikely to contribute to the coerciveness of the encounter absent active brandishing

6. Kennedy – talks about how the searches makes everyone on the bus more safe as a reason as well – maybe a little weak

E. The routineness also plays a role here – easier to justify that reasonable b/c they are so routine…
F. If police come and talk to you and you say Ok then you gave “consent”

1. Critical to know this, = this is how police work is done – through getting consent to search

2. Consent takes you out of the 4th amend. – 

G. Illinois v. Rodriguez (1990)

1. The court further extended the doctrine to intrusions based on the consent of a 3rd party whom the police reasonably believed to possess common authority over the premises, even when so such authority existed

XVII. State law affects this stuff of course

A. The Bostick and Drayton cases and the other really too, show what the constitut. Law is, but as matter of state law, can do what you want as long as don’t violate the Const.

XVIII. Schneckloth v. Bustmonte (US, 1973) – what must be demonstrated to prove consent

A. Facts: Bustamonte (, contended that consent to search an automobile had not been voluntary b/c the person giving consent had not been told that he had a right to decline consent
B. Issue: To be voluntary, must consent to a search include a police admonition that consent may be withheld? = NO, to be voluntary, consent to a search need not include a police admonition that consent may be withheld

C. Rule: to be voluntary, consent to search need not include a police admonition that consent may be withheld

1. Totality of the circumstances - In the light of the difficulty in quantifying the meaning of voluntariness, the best approach in deciding whether it exists is on a case-by-case basis, examining all relevant factors, such as environment and level of coercion

a. No single criterion should be controlling

D. Dissent (Marshall) – Consent involves a choice by a person to forgo his right to be free from police intrusion.  

1. Such a decision cannot realistically be called “choice” if the actor doesn’t know he has the right to withhold consent

E. Automobile stop – a police officer may stop an automobile and conduct a search of the vehicle without a valid warrant if he has probable cause to believe the vehicle contains evidence of a crime or contraband

XIX. Ohio v. Robinette (US 1996)

A. Facts: Robert Robinette ( argued that his consent to a search of his vehicle was not constitutionally valid under the 4th Amend. since he was never advised that he was “free to go”

B. Issue: does the 4th Amend. require that a lawfully seized ( must be advised he is “free to go” before his consent to search will be deemed voluntary? =NO

C. Rule: The 4th Amend. does not require that a lawfully seized ( must be advised he is “free to go” before his consent to search will be deemed voluntary
D. Reasoning:
1. The touchstone of the 4th Amend. is reasonableness

2. Reasonableness, in turn, is measured in objective terms by examining the totality of the circumstances – using the fact specific nature of the inquiry (see Bustamonte case)

3. Knowledge of the right to refuse consent is one factor to be taken into account, the government need not establish the factor as the sine qua non of the effective consent

4. Just as if would be thoroughly impractical to impose on the normal consent search the detailed requirements of an effective warning, so too it would be unrealistic to require police officers always to inform detainees that they are free to be before a consent to search may be deemed voluntary
Consent Searches

1) Schneckloth v. Bustamonte (1973) Warrantless searches allowed w/ consent

a) Exception to requirement for warrant and probable cause for consent searches

b) Test - “In determining whether a ∆’s will was overborne in a particular case, the court has assessed the totality of all the surrounding circumstances – both the characteristics of the accused and the details of the interrogation.”

c) Consent must be voluntary no express/implied coercion or duress

d) Johnson v. Zerbst
i) To establish a waiver of constitutional rights the state must demonstrate an intentional relinquishment or abandonment of a known right or privilege.

ii) Stewart wants to avoid waiver rationale -Policy issue – not wanting to reduce numbers of consent searches

2) Il. v. Rodriguez (1990) – 3rd party OK if cops reasonably believe
a) Cops go to apartment to search/think they have consent/person who gave consent had no authority

b) Intrusions based on the consent of a 3rd party whom the police reasonably believed to possess common authority over the premises when no such authority exists OK

i) Scalia – 4th protects from unreasonable searches.

c) FL. v. Jimeno (1991) – consent to search car=consent to search pkgs in car
d) Cops hear ∆ make drug deal on phone/stop on routine traffic stop/ask to search/OK/open paper bag/find coke

e) Consent given to search a car also allows officers to search bags in the car.

A) Probable Cause and Warrants

1) Defining Probable Cause CB 420-46, CBS 57-59

Defining Probable Cause - From Parry
Probable cause and warrants:  an issue for searches and seizures of things and people (that is, includes arrests)

Textual issue again: text speaks of reasonableness and of probable cause for warrants


- does not clearly link the two

- central issue in 4th amendment law is whether warrant is presumptively required (ie, is basic ingredient of reasonableness), or whether reasonableness is all that really matters

Basic Cases:

Brinegar v. US (1949) – probable cause exists when “facts and circumstances . . . are sufficient in themselves to warrant a man of reasonable caution in the belief that an offense has been or is being committed”

Nathanson v. US (1933): “mere affirmance of belief or suspicion is not enough”

Question then becomes what IS enough.

Rule #1: From Draper to Spinelli

Spinelli

- 2 part test: look at reliability of informant and basis of knowledge


- rejects totality of the circumstances

Rule #2: Illinois v. Gates (1983)

s

- Court abandons Spinelli and adopts a “totality of the circumstances” approach

- important: the Gates rule applies whenever there is a probable cause requirement, which includes warrantless searches and arrests

How to Review Probable Cause Determinations


- Gates says defer to magistrate’s decisions

- Ornelas says de novo review of whether there was probable cause to support a warrantless search

- note it is de novo review of the ultimate question, but clear error review on the facts, and “due weight” to inferences drawn from facts by local, experienced police and judges

Probable Cause as to Whom?

Ybarra (1979) – warrant to search bar and bartender does not allow search of the 9 to 13 customers

Maryland v. Pringle (2003) – probable case to arrest all 3 people in the car

Can Ybarra and Pringle be reconciled?

Probable Cause to Arrest for What?

Davenpeck (2004) - Court holds that existence of probable cause to arrest is an objective inquiry – issue is not what officer thought he was arresting for but objectively whether there was probable cause to arrest for a crime

- note court also says there is no requirement that officers inform you at arrest of what they are arresting you for
Probable Cause

1) Sufficient facts to warrant a person of reasonable caution to believe

a) That a crime has been committed AND 

b) Evidence of that crime will be found in the place to be searched

2) Two tiered system that encourages warrants

a) Warrants analyzed for “substantial basis” – lower standard

b) Warrantless search analyzed for probable cause

c) Spinelli v. US
i) Two prong test – overruled by Gates
(1) Basis of knowledge + Veracity/reliability

3) Illinois v Gates (1983) – PC is analyzed by totality of circs/ WARRANTS – “sub. Basis”
a) Police get anonymous letter-Detailed – nothing about knowledge or veracity 

b) Police search for corroboration - Check drivers license/Residence/Airline reservations

c) No probable cause under Spinelli
i Rule: If corroborating evidence exists, a warrant may issue on the basis of a tip of questionable reliability.

ii Police received anonymous letter re Gate’s drug dealing and put him on surveillance. Later got search warrant. Ill courts suppressed the evidence.

iii . Ill ct followed Spinelli two-prong test. CT rejects the test. 

d) Rehnquist: Magistrates should make a practical, common-sense decision whether given all the circumstances set forth in the affidavit before him, including the “veracity” and “basis of knowledge” of persons supplying hearsay information, there is a fair probability that contraband or evidence will be found in a particular place. Probable cause does not demand certainty. It just needs to warrant suspicion.-
e) TEST – Totality of the circumstances analysis – practical, common sense decision

i) Overturns Spinelli
f) Veracity and Basis of Knowledge

i) “are better understood as relevant considerations in the totality-of-the-circumstances analysis that traditionally has guided probable-cause determinations: a deficiency in one may be compensated for, in determining the overall reliability of a tip, by a strong showing as to the other, or by some other indicia of reliability.”

g) “the duty of a reviewing court is simply to ensure that the magistrate had a “substantial basis for…[concluding]” that probable cause existed.”

i) Different than determining that there was, indeed, probable cause

ii) Provides wiggle room

h) Hypo: Alabama v. White - sufficient basis for pulling over?
(a) Dog & consent
i) How to review probable cause determination?
(a) Gates says defer to magistrate’s decisions
(b) Ornelas (1996) says de novo review if whether there was probable cause to support a warrantless search 
j) Note it is de novo review of the ultimate question, but clear error review of the facts, and “due weight’ to inferences drawn from facts by local, experienced police and judges.
Warrant 

Search Execution – Warrant or not

1) Where they search

a) Maryland v. Garrison
i) Police had search warrant for the 3rd floor apartment/There were two/Search and seize contraband/Search was objectively reasonable

ii) validity - whether the officers’ failing to realize the overbreadth of the warrant was objectively reasonable”

2) How they enter

a) Knock and announce

i) Except for exigent circumstance

(1) Dangerous/Futile/Inhibit investigation-Destruction of evidence

ii) US v. Banks (2003)

(1) Knock wait 15-20 seconds/Bust down door/cops afraid ∆ flush coke

(2) Move to quash

(3) Exigent circumstances allow the break in

(4) Totality of facts to establish if reasonable

3) How they searched

a) Is the way searched reasonable given the probable cause they have

b) Ybarra v. Illinois – warrant to search bar/bartender not patrons

i) Can’t search people just because they’re there

ii) OK to pat them down for weapons

c) Can’t search for an elephant in a breadbox
XX. Ybarra

A. warrant to search bar and bartender does not allow search of the 9 to 13 customers 

1. no obvious relationships between people in bar whereas in Pringle could infer a relationship

2. factors that effect the totality of the circumstances

a. lots of people

b. public place

c. no obvious relationships between people in bar

XXI. Maryland v. Pringle (2003) – apportioning probable cause among those present at a crime scene

A. Facts: Pringle (, was arrested for cocaine possession when he was a front-seat passenger in a vehicle and the cocaine was found in the back seat.  He argued that he did not have sufficient possession of the cocaine to show probable cause for his arrest, hence any confession resulting from arrest would be invalid.

B. Rule: The passenger of a vehicle, even if separated from the drugs, has sufficient constructive possession of drugs located in the vehicle to give rise to probable cause for the passenger’s arrest.

C. Issue: Does the passenger of a vehicle, even if separated from the drugs, have sufficient constructive possession of drugs located in the vehicle to give rise to probable cause for the passenger’s arrest? = YES

D. Notes:

1. USSC makes clear in Pringle, the probable cause standard is a practical, nontechnical conception that deals with the factual and practical considerations of everyday life on which reasonable and prudent person, “not legal technicians”

2. Probable cause is a “fluid concept” – turning on the assessment of probabilities in particular factual contexts, not readily, or even usually, reduced to a neat set of legal rules

3. Probable cause is meant to be more than just suspicious – it is fair probability

E. Parry notes

1. Think of Gates totality of the circum. And factors

a. Public or private

b. Number of people

c. Obvious or not obvious relationships between people on scene

d. Number of people present

2. If going to thumb the scale on one side or the other, will most likely thumb on the side of the police

F. Panel Van Hypo –

1. A group of people in van, Who do you take?

2. Do call for back up and interrogate everyone there or take everyone down

3. May depend on what you find in the van – if find a small amount, maybe won’t take everybody, but if find 3 lbs. then take everybody probably

a. Maybe how many people there

b. Maybe whether private van or not privately owned

4. The totality of the circumstances test – remember -  from Gates
XXII. Davenpeck v. Alford (US, 2004) – 

A. Facts

1. Washington state patrol officer pulled over Jerome Alfrod’s car believing that Alford was impersonating a police officer

2. Later at questioning Devenpeck (officer) arrested Alford after Devenpeck found out that Alfred taping the conversation

3. Devenpeck was mistaken, Alfred was not violating the law

B. 2 Rules(sort of) Does not matter if get charged with a different crime + don’t have to be told what are being arrested for

1. If there was probable cause to arrest you for a crime, then it doesn’t matter that get charged with a different crime as long as there was probable cause

2. There is no constitutional right to be told what you are being arrested for

C. Reasoning: Scalia says don’t have a constitutional right to be told what you are being arrested for

1. If required this would be a disincentive to arrest people/interfere with police work

XXIII. Warrant Requirements - general

A. Justification – the warrant requirement is just the creation of some sort of road block so police have to do some extra work so won’t do it without a good reason

1. May be enough of a disincentive to weed out arbitrariness

B. Requirements

1. Oath or affirmation

a. Must swear out a warrant – so if not legit, officer would have to deliberately lie

2. Warrant application has to be sufficient on its face

a. Can’t be, oh ya there are also 3 other things I know that will justify

3. Magistrate must be neutral and detached

a. Mag. Can’t be involved in case

b. Can’t pay magistrate for every warrant issued and not paying if refused to issue

c. But - No real standards for competence of magistrate or for what type of review the magist. Has to engage in to determine that probable cause exists

d. Rule of thumb: Magistrates tend to issue warrants/police tend to get the warrants they want to get

4. Particularity – 

a. must say who you are searching, where, why

i. can’t just be open season for searching

b. objective reasonableness

c. - in theory there are limits on what police can search for (ie, not opening dresser drawers to look for paintings (p.451), but in practice, once they are in it will be hard to limit

d. - example is the warrant in Andresen v. Maryland (1976), with boilerplate about seizing “other fruits, instrumentalities, and evidence of crime”

e. - interpreted to be evidence of “the” crime, but even so, who knows what evidence may turn up – from reasonable police officer’s point of view, better search everywhere and everything 
C. A lot of boiler plate language in warrants

1. Some concern about use of boilerplate language

2. But maybe a benefit to using the same language when similar circumstances as well

D. Noted Andresen v. Maryland on pg. 451 – boilerplate lang. in warrants

1. The  court upheld warrants that, after listing a long series of specific documents to be seized, also authorized the seizure of “other fruits”, instrumentalities and evidence of crime at (this) time unkown.”

2. So have to assume that if get the warrant will look through the rest of the house, etc.

E. “Knock and Announce” - Basic rule for Executing a search warrant

1. Knock and Announce Rule is the standard – you must knock and announce

2. There is an exception though – must do this, unless there is some law enforcement interest not to

3. Wilson v. Arkansas (1995) - need to knock and announce before entering absent a law enforcement interest that make unannounced intrusion reasonable 

4. Richards (1997) – no per se exclusions to the rule, but guideline that to avoid the rule must have reasonable suspicion that would be dangerous, futile, or allow destruction of evidence

5. The “good reason” is:

a. Dangerousness

b. Futile – know no one is there

c. Would frustrate justice system by allowing destruction of evidence

6. There are no per se exclusions, but look at Banks case

Ramirez (1998) – standard applies even when have to damage property – so can damage property based on reasonable suspicion, but excessive damage may violate the 4th

XXIV. US v. Banks (US, 2003) – Knock and announce and what time is reasonable

A. Facts: When federal and state agents, executing a warrant for a narcotics search of Banks’s ( apartment, waited 15-20 seconds before battering down his door, Banks argued that this constituted such an unreasonably short time before forcing entry that it violated his 4th Amend. search and seizure rights

B. Rule: When executing a search Warrant, a 15-20 second wait before a forcible entry satisfies the 4th Amend.

C. Issue: When executing a search Warrant, does a 15-20 second wait before a forcible entry satisfy the 4th Amend.? = YES (for drugs at least)

D. Parry

1. Note this is a drug case so this case doesn’t say that 15-20 seconds is Ok in all circumstances

2. SC notes that if officers seeking a stolen piano may be able to spend more time to make sure they really need a battering ram

E. From case notes

1. The SC has looked at reasonableness of execution on a case by case basis – avoiding categories and protocols for searches

Execution of the Warrant and Detention

Graham (1989)


- use of force during search and seizure must be reasonable

Michigan v. Summers (1981)

- always have authority to detain occupants of premises while executing search warrant

Muehler v. Mena (2005)

- upholds reasonableness of cuffing people on the premises for several hours

- ideas of inherently dangerous search and presence of multiple occupants, making supervision of uncuffed people difficult

- all a matter of reasonableness, and clearly from the perspective of the police
- note Kennedy concurrence, which suggests need to revisit reasonableness during the search
XXV. Muehler v. Mena

A. categorical rule for power to detain– execute warrant – you have the power to detain for duration of search (not forever) – in this case several hours

B. 2nd part – when can handcuff

1. When Safety issue once again – are you in a bad neighborhood, 

a. In order for police to be safe and the people 

2. more than one person makes it reasonable

a. court is not clear on whether this alone is sufficient to handcuff or not though

C. Once again reasonableness is the touchstone – 

1. Controlling the premises, controlling the situation

D. Critical

1. Incident to the search, is the lock of power

2. It is a big power - the use of force

***Put flow chart he emailed here****
XXVI. Flow chart – he emailed (think like this for exam)

A. Is the 4th implicated?

1. If no ( admit evidence

2. If yes, then see B

B. Was there a valid criminal search warrant?

1. Yes ( admit evidence

a. Only need ?? reqs. for this

2. No then see C

C. Was the search or seizure reasonable anyway?

1. Yes = reasonable in 4th amend. sense, 

a. in totality of circumstances

b. in 

2. no? then see D

D. Is exclusion required?
Warrant Exceptions

Exceptions to the warrant requirement: Exigency, Plan View, and Automobiles

XXVII. General

A. Critical point to understand = Exceptions are exceptions to the warrant req. not the probable cause circumstances

B. These exceptions are dealing warrant, no to probable cause

C. Just b/c the warrant drops away, doesn’t mean that everything drops away
Exigent Circumstances

1) rule: police should not be required to get a warrant where probable cause exists and getting a warrant is not feasible

2) exigent circs exception to the warrant lasts as long as the emergency that makes getting a warrant not feasible

3) 4 general types of exigent circumstances:

- exigent circs justify entry – and allows some incidental search?

- fleeing suspects/hot pursuit – can search structures into which they flee



- for people and weapons, not anything


- destruction of evidence


- community caretaking (big exception) – giving aid

1) Mincey v AZ - Scope is limited to the emergency
i) Rule: States must meet a substantial burden to demonstrate an exceptional situation justifying a new exception to a warrant requirement under the 4th and 14th Amendments

(1) **Mincey teaches that the warrantless search should end when the exigent circumstances end**  = it only lasts as long as the emergency

ii) 2nd key point is a series of circumstances considered exigent:
iii) Facts: Police officers performed a 4 day, intensive warrantless search of an apartment following the shooting of an officer by the suspect in the apartment

(1) They even tore up carpet etc.

iv) Issue: was the 4-day, intensive warrantless search of Mincey’s apartment constitutionally permissible? = NO

v) Holding: According to this Court’s precedent, all warrantless searches are pre se unconstit. Under the 4th Amend. subject to a few delineated exceptions

(1) Although an argument could be made that this search falls under exigent circumstances exception b/c the police needed to determine if there were other victims or a murderer on the premises  - but an exigent circumstances search must be strictly circumscribed
(2) ****The search here lasted for 4 days and was rather extensive, going far beyond the strictures of a exigent circumstances search

vi) Parry notes

(1) This case kind of easy b/c at any time they could have gotten a warrant to do more thorough– very quickly

(2) But this case doesn’t say exactly when the exigent circumstances ended, but probably at end of search for weapons, after people dealt with

b) The fact that law enforcement would be more efficient is never a prong of the 4th 

2) Welsh v. WI (US, 1984) Gravity of suspected offense to be considered
i) Rule: The gravity of the suspected offense is a factor to be considered in determining whether the exigent circumstances exception to the 4th Amend. may be invoked

ii) Facts: 

(1) Welsh, driving erratically pulled off road into field, another person pulled up in truck and Welsh asked for ride, but when the other driver wanted to wait for police Welsh walked to his house and went to sleep

(2) the passerby called police and they came and entered Welsh’s home and arrested  him without a warrant

iii) Holding: the gravity of the suspected offense is a factor to be considered in determining whether the exigent circumstances exception to the 4th Amend.

iv) Reasoning:

(1) We fail to find exigent circumstances where the underlying offense is relatively minor (WI had chosen to make 1st offense of driving under influence a traffic violation, not even a misdemeanor)

v) Analysis: Welsh seems to suggest that perhaps the search would have been valid if the officers had later discovered that Welsh ( was a habitual drunk driver

vi) Notes - Fleeing suspect/hot pursuit

vii) Parry says he wouldn’t rely too much on the Welsh case in practice****
3) IL v. McArthur (US, 2001) – destruction of evidence
i) Rule: In determining whether a search is unreasonable and in violation of the 4th Amend., the court must balance the privacy related and law enforcement-related concerns to determine whether the intrusion was reasonable

ii) Facts: McArthur ( moved to suppress evidence seized from his home on the basis that it was the “fruit” of an unlawful search

(1) Tera McArthur asked 2 police officers to accompany her to the trailer where her husband lived while she retrieved some of her things

(2) She said he had drugs

(3) The police restrained him while they obtained a search warrant

(4) They found a small amount of marijuana

iii) Reasoning:

(1) Here the restriction at issue was reasonable in light of the fact that the police had probable cause from talking with wife

(2) Good reason to believe that unless restrained the ( would destroy the evidence

iv) Analysis – in determining whether the 4th Amend. is violated, the court must invoke a “reasonableness” inquiry.  

(1) In general, seizures of personal property are presumptively unreasonable unless conducted pursuant to a warrant issued by a neutral magistrate after finding probable cause

v) Parry notes

(1) Think of McArthur as a bookend to Mincey

(2) Is it Better to detain guy for 2 hours to get warrant (as here) or just go in and search if have some kind of probable cause?

(3) Justice Breyers intent here is to encourage warrants

4) Hypo – of knock and talk (and looking past person at door trying to see anything suspicious) or NY “pound and shout” (they surround and wait to see if someone jumps out/tries to flee

(1) Parry says seems to him that knock and talk doesn’t pose many problems- just looking and listening

(2) Discussed how you respond to officers at door – what will be enough to create probable cause

(a) Once police hear something usually enough
Plain View

Rule: when officer is in a place he or she is entitled to be, and sees something that looks like evidence of a crime, he or she is entitled to seize it

- includes some authority to look at things that ought to be in plain view, such as VIN number on car that is covered by papers

Plain view exception is not authorization for a search, but only for a seizure

-Does not justify entry into a house if see evidence of crime inside – instead need pc to go in plus either warrant or exigent circs

- what the officer sees may be enough for pc

1) Police have warrant for object a find and seize object b

2) Police do not have a warrant but have right to be where they are. In process of investigation see and seize plain view item

3) Arizona v. Hicks (1987)– Can’t turnover turntable

i) Police investigating shooting in house (probable cause and exigent circs)

ii) officer noticed two sets of expensive stereo components and turned over and recorded serial #. In doing so he removed equipment. – What is plain view? Can you move thing?
iii) Rule: Physically moving a suspicious object in an individual’s home to determine if it is incriminating evidenc, without probable cause, during an unrelated warrantless search, is violative of the 4th Amend.

(1) Scalia: easy rule: You move something, you searched. Moving stereo equipment is a search. Police needs probable cause b/c he took action unrelated to the objectives of the authorized intrusion and produced a new invasion of one’s privacy unjustified by exigent circumstances. 
(2) Only truly cursory inspection- one that involves merely looking at what is already exposed to view w/o disturbing it is not a search.
(3) How you enter makes difference. You get in legitimately, plain view is OK
4) Horton v. California (1990) – mixed motive
a) Wallaker – victim – robbed at gunpoint/∆ also suspected of rape/Warrant secured for the proceeds of robbery (not weapons)/ find weapons/Police seize

b) government stipulates small items –broaden area legally entitled to search

c) Rule: Inadvertence is not a necessary condition of “plain view” seizures

d) Exception – Plain View Doctrine
i) Police cannot violate 4th in arriving at place ***(legally entitled to be where the officer is when the see object)***

ii) Legal right to access the object

iii) Item must be in plain view during legitimate search

iv) Incriminating character must be immediately apparent (gun, drugs etc.)

(1) Probable cause that item being seized is evidence
v) Stevens: Application of objective standards of conduct rather than subjective state of mind. Suspicion concerning something not in warrant but less than probable cause. Creates pressure to lie (for police) and endless litigation of what he thought. 
2) Warrants are good for instrumentality. Officer looking for drugs and see guns, OK. 

vi) Plain view is when you know you can see something once you get in
Automobiles
(a) Rule: If an officer has probable case, he or she may search a car w/o warrant
(b)   A clear rule, not an exigent circ exception
i Made clear in Chambers (1970), which applies the rule to an impounded car
(i) No warrant, if you got a probable cause= Opposite of Mincey
(c)   Reasonable expectation of privacy?- No – even for RV

(d)   Glove box and trunk OK

(e)   Containers in a car? How far does the exception go?

i First try: Chadwick, Sanders, Robins (1977-81)

(i) Can search the car but not containers, as to which people continue to have reasonable expectation of privacy

ii Second try: Ross (1982)

(i) Can search containers in car if you have pc for car itself

(ii) If pc only goes to the container in the car, then need warrant to search the container

(f)  Third try - Cal. v. Acevedo (1991) – this is where we are at
i Warrant requirement simply does not apply to searches of containers in cars if the containers might hold the item for which there is pc to search. 
ii If pc exists for the search, and the item searched for is in a car, then no need for a warrant.
iii Chadwick-Sanders rule not only has failed to protect privacy but also has confused law enforcement officers and ct.
(g) Wyoming v. Houghton (1999) – police searched passenger’s purse and found drugs. 
i Scalia: Police officers w/probable cause to search a car may inspect passenger’s belongings found in the car that is capable of concealing the object of the search. 
(i) Clothing? Jackets? – maybe not
ii NO need of individualized probable cause. Ownership doesn’t matter. They could be partners of crime. Pringle: once you are in a car as group, pc extends to everyone.
(h) Once ct says OK to cars, it slides down a slippery slope
1) US v. Flores-Montano – see border stops
2) Carroll v. U.S. (1925)

e) Prohibition era car search

f) Taft’s 4th analysis - Construed in light of what was considered unreasonable when drafted - Conserve public interests and private interests

i) Car exception still requires PC – exception to warrant

ii) Reasons - Cars move – policy analysis

(1) congress passed a number of warrantless searches (of ships mostly)

5) Chambers v. Maroney (1970) = Cops arrest and impound car
a) Given the probable cause and exigent circumstances at the time the vehicle was first stopped, the Court held that the later warrantless search at the station passed constitutional muster

b) If Carroll makes sense this makes sense – precedential argument

The Luggage Mess

1) U.S. v. Chadwick (1977)

a) 200 lbs footlocker suspected of being pot-filled/Wait for suspect to put in car

b) Search and seize

c) Reasoning - Carroll says we can

i) Court holds that people have a higher level of privacy expectation in luggage

ii) Brief contact w/ car did not make it part of car search

iii) Luggage could have been seized and warrant sought

2) Arkansas v. Sanders (1979)

a) Suspect has suitcase full of drugs/Cops wait for him to get into taxi/Let him roll three blocks/arrest him/ search and seize

b) Court - Must seize and get warrant

3) US v. Ross (1982)

a) If there is probable cause to search a car, then the entire car – including any closed container found therein – may be searched without a warrant, but if there is probable cause only as to a container in the car, the container may be held but not searched until a warrant is obtained.

b) Making some adjustments to Chadwick and Sanders
c) Creates situation where a difficult analysis of probable cause must be made.

i) PC for cars – no warrant/PC for containers – Chadwick and Sanders
4) California v. Acevedo (1991) – Searching PACKAGES in Cars

a) “The police may search an automobile and the containers within it where they have probable cause to believe contraband or evidence is contained”
b) ***Pc for a bag in the car – open the bag/don’t check the car/ DON’T NEED WARRANT FOR BAG***

c) Package of pot shipped fed ex/Brings it to hotel room/Guy walks in w/ empty backpack/walks out w/ full bag/drives away/gets busted

d) ∆ walks in/walks out w/ paper bag that is same size as marijuana pkg/puts bag in trunk/drives off

e) Fearing the loss of evidence police stop

f) Ruling -Chadwick/Sanders – does not substantially protect privacy interests

i)  “Since the police, by hypothesis, have probable cause to seize the property, we can assume that a warrant will be routinely forthcoming in the overwhelming majority of cases.”

g) If you have pc for the car – go for it

5) Wyoming v. Houghton (1999)

a) Driver shooting drugs/has needles on him/Searches passengers bags finds drugs

b) Wyoming courts - Searching passengers bags w/out pc is a search and suppresses

c) Scallia - 4th amendment is a mess.

i) In determining whether a particular governmental action violates this provision, we inquire first whether the action was regarded as an unlawful search or seizure under the common law when the Amendment was framed.

ii) Where that inquiry yields no answer, we must evaluate the search or seizure under traditional standards of reasonableness

iii) Aligns this case w/ boat seizure cases ???

iv) Cars limited expectations of privacy

(1) Cops stop people on the highway /Could get in a wreck and stuff strewn 

d) We hold that police officers with probable cause to search a car may inspect passengers’ belongings found in the car that capable of concealing the object

e) Stevens – Dissent

i) Certainly the ostensible clarity of the Court’s rule is attractive. But that virtue is insufficient justification for its adoption. Moreover, a rule requiring a warrant or individualized probable cause to search passengers belongings is every bit as simple as the Court’s rule; it simply protects more privacy…

Arrests

Ch. 5 – 4th Amend. - Arrests and Warrants

XXVIII. RULE: (see as a matter of statute as well as constitution) – you can arrest a person, outside the home, someone who has committed a crime

A. Felony( arrest w/out a warrant if:

1. Outside home

2. Have probable cause

B. Midemeannor (no matter how minor) ( arrest without warrant if:

1. Have probable cause

2. Committed in presence of the officer

C. Interesting that rule is bent to accommodate existing practice

1. Discussions of tradition and history and say, well I guess that what the 4th amend. rule is too

2. Very little impact on police practice from these rulings

D. Once again, Have to figure out how the 2 clauses of the 4th amend. work together in the context of an arrest and warrant

1. Reasonableness and

2. ?

E. Watson case is the ? case and the confirming case is Atwater

F. Question is why have this type of rule?

1. Timing

2. Exigent circums. exception

a. Flight?

b. Destroy Evidence?

c. Danger in situation

3. Consent is a waste of time or as a matter of law exigent circumstances exist in a felony

4. Bright line rule – No sorting process (takes time and costs)

5. Idea that Person is more like a car than a home = less protection

G. Legal rules that govern arrests historically have been derived from 3 distinct, but related sources”

1. Common law

2. Statutes- gradually expanded the common-law rules of arrest, at least as applied to police officers

a. Authority to arrest without a warrant for misdemeanors generally is not limited to breaches of the peace

3. The Constitution

H. Car = person ​( home

1. In a house, maybe more harm done by allowing arrest for minor offense

a. Symbolically the home is somehow has higher standing

I. Note how– they don’t spend an awful lot of time reasoning out the rule

1) US v. Watson (1976) – Seizure of people in public w/out warrant for felony OK
a) Informant reveals that ∆ has stolen credit cards to postal inspector

b) Meeting set up/informant gives signal/offiers arrest/search = NO Credit Cards

c) Get consent from suspect to search car - Find stolen credit cards

d) Was Watson’s seizure appropriate w/out a warrant? – is it an exception

e) Rule - Seizure of people in public w/out warrant for felony OK

f) White - Precedent and history analysis

i) Not challenged earlier as it was a generally accepted practice
ii) HISTORY – always been an exception  at common law, so this arrest is OK

g) Marshall – Dissent

i) Case decided too broadly - Could be decided on exigent circs alone

ii) Felonies in common law history are completely different than felonies today

iii) Longstanding existence of a Government practice does not immunize the practice from scrutiny under the mandate of our Constitution

iv) unblinking literalism cannot replace analysis of the constitutional interests 

2) Payton v. New York (1980) - Arrests in home require warrant

a) Payton in his own home/police broke in and arrest

b) Struck down a New York statute that authorized warrantless entries into private homes for the purpose of making felony arrests

i) Threshold of the home is what takes us to a difference between arrest without a warrant and arrest requiring a warrant

ii) Rule: Need an arrest warrant (just note not search warrant) if want to get somebody in the home
3) Steagald v. US (US 1981) a twist on Payton – kind of no ‘general search warrant’

i) Facts

(1) Officers had an arrest warrant for one Ricky Lyons

(2) An informant found that Lyons could be found at Steagald’s house

(3) Officers went to Steagald’s house and searched it

(4) They did not find Lyons, but did find a substantial quantity of cocaine

ii) Issue: whether an arrest warrant justified the search of the home of someone other than the arrestee? = NO

iii) Rule: You have to have a search warrant for the residence to go into a 3rd person’s house to arrest a suspect

(1) Meaning Have to have probable cause (to get the warrant) to believe that the suspect in that residence

iv) Reasoning:

(1) 2 distinct interests were implicated by the search at issue here – Ricky Lyon’s interest in being free from an unreasonable seizure and petitioner’s interest in being free from unreasonable search of his home.

(2) b/c the arrest warrant for Lyons addressed only the former interest, the search of petitoner’s home was no more reasonable from petitioner’s perspective than it would have been if conducted in the absence of any warrant

(3) such warrantless searches of a home are impermissible absent consent or exigent circumstances, the instant search violated the 4th Amend.
b) Atwater v. Lago Vista (2001) – No Warrant for public misdemeanor arrests when committed in front of the officer
c) Π driving w/ 2 kids – nobody has a seatbelt/Cop pulls over arrests/ 

d) OK to arrest under statute but is statute constitutional under 4th.

e) Souter

i) Legislature authorized arrests in statute – presumption reasonable/constitutional

ii) We confirm what prior cases have suggested, that probable cause applies to all arrests = there is no need to apply a balancing test of interests involved in the particular situation

iii) If an official has probable cause to believe that an individual has committed even a very minor criminal offense in his presence he may arrest the offender without violating the 4th Amend.

(1) Ties go to the government/If not unequivocally illegal in 1789 then OK/

iv) The object in implementing its command of reasonableness is to draw standards sufficiently clear and simple to be applied with a fair prospect of surviving judicial second-guessing months and years after an arrest or search 

Searches Incident to Arrest

A. As a matter of statutory law in nearly all jurisdictions:

1. Can arrest without warrant for felonies, but need a warrant for misdemeanors except when committed in offier’s presence

B. Federal constitutional law ratifies this “traditional practice”

C. Question then is what follows from the fact of arrest?

1. Doctrine: confused, but general acceptance that there is a significant search power incident to arrest, of the person and of the surrounding (at least the “grabbable area”)
2. Critical to remember - No need for probable cause if arrest is valid

D. Discuss US v. Robinson (1973)(in note 1 of Chimel) = basically if arrest, you get to search, you get a free pass

1. Case with cigarette pack and found drugs

2. Takes what might be an exigent circumstances case and expands to can search everything

3. What about if police officer (who has power to arrest even for minor violations) arrests and does a full search and finds nothing and then decides to let you go – not going to arrest you now, but if would have found something would have kept you in custody

a. Can misuse this power = Just use to be able to find something in order to really arrest you

4. Under Robinson, Thornton, you have no case really

a. May not even know what you were arrested for and still don’t really have a case

b. Can you challenge in any way?

E. Police discretion and Justice Marshall dissent

1. Cops don’t arrest everyone who commits misdemeanor in their presence, don’t take advantage of full power under Atwater and Robinson

2. Marshall argued that the majority’s decision would facilitate pretexual arrests”: police officers arresting suspects for minor traffic infractions in order to search those suspects for drugs
a) US v. Robinson (1973) – Police can conduct search of person when arresting suspect
b) Cop arrests a ∆ who he knows is driving on a suspended licenses/Cop pats him down/Through heavy jacket feels something/doesn’t know what it is/doesn’t think it’s a weapon/Crumpled cigarette pack containing heroin 

c) Search is reasonable

i) Police safety/Search for evidence/Possibility of destruction of evidence

d) Reasoning

i) Creation of bright line rule

ii) practical need to keep it simple for police

iii) Historical argument that it has always been this way

iv) Practical matter - Inventory searches happen

e) Rule - Police can conduct search of person when arresting suspect

2) Chimel v. California (1969)

i) Rule: A search incident to a lawful arrest is limited to the suspect’s person and the area within which he could reach for a weapon or evidence

(1) Gives a standard

ii) Facts: Chimel ( was arrested in the living room of his home on a burglary charge

(1) The police, without a warrant, searched the premises and finally found the evidence of the burglary in the master bedroom

(2) They justified the search as pursuant to the lawful arrest

(3) Chimel moved to suppress on the basis the search was constitutionally limted t o his area of control

iii) Holding: A search incident to a lawful arrest is limited to the person and the area within which he could grab a weapon or destroy evidence

iv) Reasoning:

(1) The search is to allow the officer to protect himself and preserve evidence.  It does not extend to extremities of the premises where the suspect could never obtain a weapon or destroy evidence

v) Note 4 – Maryland v. Buie (US 1990) Parry says this case is critical 

(1) Issue: whether police may conduct a “protective sweep” through a home when executing an arrest warrant there?

(2) The court determined that officers may “as a precautionary matter and w/out probable cause or reasonable suspicion, look in closets and other spaces immediately adjoining the place of arrest from which an attack could be immediately launched.”

(3) Relying on Terry v. Ohio (US 1968) – the majority also concluded that to look in additional areas not immediately adjoining the scene, there must be articulable suspicion that the area swept harbors an individual posing a danger to those present.

(a) Have to have a reason, something you could articulate, but it is a suspicion

(b) Officer could say that in my 20 year experience…”drug dealers don’t work alone” etc.

(c) Doesn’t take much to articulate a suspicion

(4) The court emphasized that “a protective sweep, aimed at protecting the arresting officers,…may extend only to a cursory inspection of those spaces where a person may be found

(5) You cannot just go looking 

(a) Mince still kicks in at some point

3) NY v. Belton (1981) – OK to search car when arresting
a) When a policeman has made a lawful custodial arrest of the occupant of an automobile, he may, as a contemporaneous incident of that arrest, search the passenger compartment of that automobile.

b) Imaginary justification – no police safety issue

c) Reasoning – Practical/Bright line rule

XXIX. Thornton v. US (US 2004)

A. Belton rule (used in Thornton and Thornton expands): no probable cause to search car – can still search passenger areas of vehicle, incident to arrest. (= in circumstances where don’t have probable cause

B. Rule: So long as an arrestee is a recent occupant of a vehicle, officers may search that vehicle incident to the arrest
C. Facts: When a police officer, after lawfully arresting Marcus thornton, who had just alighted from his vehicle, searched the Interior of the vehicle and found incriminating evidence, ( contended that, under NY v. Belton, it is only when an officer makes a lawful custodial arrest of an “occupant” of a vehicle that the 4th Amend. allows a search of the vehicle’s interior

D. Holding: So long as an arrestee is a recent occupant of a vehicle, officers may search that vehicle incident to the arrest

E. Reasoning:

1. In all relevant aspects, the arrest of a suspect who is next to a vehicle presents identical concerns regarding officer safety and the destruction of evidence as the arrest of one who is inside the vehicle

2. A custodial arrest is fluid and the danger to the police officer flows from the fact of the arrest and its attendant proximity, stress, and uncertainty.  The stress is no less merely b/c the arrestee exited his or her car before the officer initiated contact

a. Nor is the arrestee less likely to attempt to lunge for a weapon or destroy evidence if he or she is outside of but still in control of, the vehicle.

b. In either case the officers faces a highly volatile situation

3. It would make little sense to apply 2 different rules to what is, at bottom, the same situation

4. In some circumstances it may be safer and more effective to conceal their presence from a suspect until he or she has left the vehicle

F. Litigation lessons by parry

1. If a prosecutor, there are lots of way to get the search allowed

2. As a judge – can rule in alternative which will make it harder to overturn ruling on appeal

G. Concurrence justice Scalia offers 2 situations where OK, but doesn’t like Thornton
1. Danger – where danger suggests the need for a protective search

2. **big one***relevant to the crime of arrest = Where it is reasonable to believe the search will turn up evidence relevant to the crime that was reason for the arrest
a. so if arrest for J-walking – wouldn’t be able to search person very much
b. a rule that would operate as a couple of standards
1. search incident to citation

a. not allowed – if you want to search you have to arrest
b. but can arrest, search, and then rescind arrest
2. inventory searches – generally idea that if have procdure in place for inventory searches they are OK
a. don’t want someone saying I had a gold watch when you came in and now it’s gone
4) Knowles v. Iowa - no search subsequent to citation
a) Rule: Officers may not conduct a full search of a car and driver when the police elect to issue a citation instead of making a custodial arrest
b) Guy gets busted for speeding/Cop writes ticket and searches car 

c) Supreme Court says no search  subsequent to citation

i) Belton is an officer safety issue – citations are not as dangerous

5) Colorado v. Bertine – Inventory Searches
a) Subsequent to arrest search of individual and impoundment is SOP 

b) Inventory search OK

Reasonableness

1. Stops and Frisks

XXX. General

A. Have learned that “exclusionary rule” is what you get if 4th amend. rights violated

B. Do the exceptions just overwhelm the rule - Parry notes

1. We enter a new doctrine where some searches and seizures are reasonable without probable cause

2. Talking about “reasonable” searches and seizures

3. A relatively limited set of doctrines, but extremely important

a. ?

b. ?

c. Reasonableness is a lower standard than probable cause, it does not require as much

i. Provides less protection

C. Think of the 2 clauses of the 4th amend.

1. Here the 2 clause are no longer linked

D. 2 main issues:

1. does use of reasonableness really offer less protection?

a. 1 – conceptually “reasonableness” does not have to be less protective than probable cause

i. in fact reasonableness is basically doctrine of deference

ii. for the perceived needs of law enforcement

2. Whatever the theoretical apparatus, if in fact it gives deference to police, it might give them too much

a. But maybe this is right where we want to be

b. How do you decide this, conceptualize this

E. Ways to look at this:

1. Could maybe look at this like Boyd – independent restraint on 

a. Doesn’t seem to reflect anything doctrinal, but could try

2. Could look at historically – the traditional level

a. historically we’re not worse off

3. Balance – there is no ? at all just a balance between law enforcement and ?

a. No touchstone it’s just balancing all the way down

b. The optimum ?????

c. There will be times where may have to push it one way, but will hopefully come back

F. Until ? there was no exclusionary rule

1. So until exclusionary rule is applied to the state there is very little incentive not to use the stop and frisk power

G. Loitering and bankruptcy laws

1. Until Terry The crime of loitering gave the police enough to come and frisk

a. there was no exclusionary rule here

H. Pg. 556 - ?? factors that go into this

1. Warrant to inspect – must probable cause be specifically ???

2. E.g. we are all told that govt. has ability to make health and safety inspections so we don’t want bar set too high

a. Like general warrants, but 

3. this is where the idea comes from and spills over into cases like Terry
Terry v. Ohio (1968)

a) Cops stop and frisk – requires reasonable/articulable suspicion
b) Still need PC to arrest

c) Question becomes when does stop turn into arrest and require PC?

A. Parry: 2 intersecting political tensions and that is what creates this strange ?? opinion

1. #1 the civil rights movements which makes it much less easy to ignore how white police forces treated black men

2. #2 beginnings of the idea of the war on crime

B. Protean circumstances of a foot encounter - ???

C. Facts

1. Terry (, who was frisked by a police officer, contended that such a procedure not have been performed absent probable cause to arrest

2. A police detective of 35 years experience was patrolling his beat and noticed Tery and another man repeatedly strolling by a store, looking in and then walking away

3. He stopped and when responses proved elusive he frisked and found a gun

D. Rule: Police may stop and frisk an individual who they reasonably suspect may be armed and dangerous, even if probable cause to arrest is not present.

E. Issue: May police stop and frisk an individual whom they reasonably suspect may be armed and dangerous, even if probable cause to arrest is not present?

F. Warren Holding: “We merely hold today that where a police officer observes unusual conduct which leads him reasonably to conclude in light of his experience that criminal activity may be afoot and that the persons with whom he is dealing may be armed and presently dangerous, where in the course of investigating this behavior he identifies himself as a policeman and makes reasonable inquiries, and where nothing in the initial stages of the encounter serves to dispel his reasonable fear of his own or others’ safety, he is entitled for the protection of  himself and others in the areas to conduct a carefully limited search of the outer clothing of such persons in an attempt to discover weapons which might be used to assault him.” (C.J. Warren for the court, 565)

1. It’s all about exigency = (fear, danger, etc.)

2. No probable cause, but reasons to be suspicious

3. This is unstable though, right - Parry

G. Harlan concurrence – 

1. Once circumstances justify a confrontation with a citizen, the right to frisk naturally flows there from

2. Parry - a person can choose to not answer/cooperate if asked 

3. “if the frisk is justified in order to protect the officer during an encounter with a citizen, the officer must first have constitutional grounds to insist on an encounter, to make a forcible stop…Officer McFadden’s right to interrupt Terry’s freedom of movement and invade his privacy arose only b/c circumstances warranted forcing an encounter with Terry in an effort to prevent or investigate a crime.  Once that forced encounter was justified, however, the officer’s right to take suitable measures for his own safety followed automatically.” (Harlan concurring pg. 565)

b. the critical point is when you insist on the encounter – that is the encounter

c. something more than “hey do you have a minute?”

4. could be that there is one standard for the stop and a second standard for the frisk

a. some suspicion that would allow you to detain someone and

b. then another one/fear that would allow the frisk

5. but don’t need to be in fear of your life/in danger to turn a conversation into a short detention, just a suspicion

6. so move from exigency for everything to suspicison for both stop and frisk

c. once have said that can stop someone for less than fear of safety then this is critical part of opening up Terry 

7. on one hand this allows police to be more effective and maybe meet more goals 

d. so part of that expansion might be good, but on ther other hand it allows police to interfere more 

H. White concurrence - 

1. A person cannot be compelled to cooperate if addressed by an officer, and such refusal cannot in itself furnish a basis for arrest

I. Is it good police work? 

1. Certainly pro-active policing – now call community policing

2. Prevent crime from occurring

3. ** may be important = It’s possible that Terry is the key piece to allow community policing

J. also some idea that 4th amend. doesn’t apply so much to pro-active policing, applies more to reactive – after the fact

K. 2 kinds of necessity:

1. political necessity and 

e. what is going on in 1968 and idea that need to allow the police to do more

2. practical necessity

L. Where does the 4th amend. play into the facts here?

1. Police in plain clothes sees the guys in plain view – no 4th issue

2. Watches them for a while and is suspicious– no 4th issue

3. When he approaches and questions – see Harlan concurrence – person has choice to not cooperate

4. When officer grabs and spins around – yes this is a 4th amend. event = a seizure

5. frisk

M. What Terry does is broaden the circumstances under which you can search someone

1. It’s about the scope of discretion/range of discretion – where the choice is going to be left up to the police officer

2. And this will be a good thing much of the time

N. so move from exigency for everything to suspicison for both stop and frisk

1. once have said that can stop someone for less than fear of safety then this is critical part of opening up Terry 

2. on one hand this allows police to be more effective and maybe meet more goals 

f. so part of that expansion might be good, but on ther other hand it allows police to interfere more 

XXXI. notes and expansion

A. Acevedo case – expands Terry stops to cars

1. can pull driver out, frisk, look into car

2. can even “frisk” car

a. if find something suspiscious then you can really search the car thoroughly under Acevedo case

3. can’t handcuff and put in patrol car, that is an arrest not a Terry stop

B. so you can

1. detain people with reasonable suspicison

2. can detain if some fear – big thumb on scale for officer safety

3. can detain items temporarily

4. can stop cars and take a quick look around

a. remember the AZ v. Hicks case where they quickly looked at stereo, this is where O’conner gets it – not a full search, it is a 

C. Terry opens up reasonableness

1. There is no discernable standard, It is just up to the judge what is reasonable
Ch.5 – F. Reasonableness 1. Reasonable Suspicion, Discretion, and Profiling

XXXII. Reasonable Articulable suspicion – has come to define the legal standard applied to Terry-style encounters

A. Has never been given a precise definition

B. It is another of the “consider all the circumstances inquiries found throughout 4th Amend. cases

C. Less than probable cause

D. This leads to statistic that in book about NY police stop

1. 1 arrest from every 9 stops

1) Alabama v.White (1990) – OK where informant tells criminal acts
a) Detailed anonymous tip/Person did what tipster said/Reasonable articulable suspicion here

b) Not PC - No track record of reliability informant/No corroboration of conduct that is criminal

c) Reasonable suspicion is a less demanding standard than probable cause not only in the sense that reasonable suspicion can be established with information that is different in quantity or content than that required to establish probable cause, but also in the sense that reasonable suspicion can arise from information that is less reliable than that required to show probable cause.

i) Sufficient indicia of reliability

2) Florida v. J.L. (2000) – info of dress and location not enough for RAS

A. Parry in class a couple of things doctrinally – Tips hierarchy

1. Reliable informant

2. Anonymous, but corroborated

3. Anonymous, but uncorroborated (courts says this is the situation here)

B. It is not corraborataive - some indication that it is something more than corroborating facts and familiarity

1. Something more than this

C. Critical doctrinal piece – pg. 580 – “The requirement than an anonymous tip bear standard indicia of reliability in order to justify a stop in no way diminishes a police officer’s prerogative, in accord with Terry, to conduct a protective search of a person who has already been legitimately stopped.  We speak in today’s decision only of cases in which the officer’s authority to make the initial stop is at issue.”

D. Rule: An anonymous tip that a person is carrying a gun is not sufficient to justify a police officer’s stop and frisk of that person

E. Facts: J.L. ( was searched and convicted for carrying a concealed weapon on the basis of an anonymous tip that he would be standing in a particular location with plaid shirt and carrying a the weapon

F. Issue: Is an anonymous tip that a person is carrying a gun sufficient to justify a police officer’s stop and frisk of that person? = Holding: NO

G. Reasoning:

1. The FL s. ct. stated that tips may form the basis for reasonable suspicion only if accompanied by specific indicia of reliability.  Here the tip lacked the moderate indicia of reliability:

a. The anonymous call provided no predictive information and left the police w/out any means of testing the informant’s knowledge or credibility

b. That the allegation proved to be true doe not prove the officers had a reasonable basis for suspecting JL

2. The reasonableness of official suspicion must be measured by what the officers knew before commencing the search:

H. Parry – When trying to do a full on arrest and full search going to require a bit more than a Terry stop where requirements a bit less

I. Hypo – of “good driver” pull over/stop

3. If this is constitutional -  police can pull you over any time for anything

J. May create location exceptions to this rule- Airports/schools

3) Illinois v. Wardlow (2000) – fleeing from cops (in a high crime area) creates RAS
a) Four car caravan/cops/west side of Chicago/Guy standing on corner/sees cops/run./Cops stop/frisk/find gun
b) Rule:  Flight from police is sufficient to support a finding of reasonable suspicion and to justify a police officer’s further investigation.

(1) Parry says this is almost a rule
(2) Applies in a high crime area for sure and maybe anywhere
c) Reasoning:

(1) This case if governed by the Court’s analysis in Terry – the officers were converging on an area known for drug trafficking
(2) While an individual’s presence in an area of expected criminal activity is not sufficient, the officers may take into consideration the relevant characteristics of a location in determining whether the circumstances are sufficiently suspicious to warrant further investigation

(3) Nervous, evasive behavior is another pertinent factor in determining reasonable suspicion, such as Wardlow’s unprovoked flight upon seeing the police

d) Parry notes

(1) Hypo – 2 cars stop next to each other and then go off in opposite directions (in a high crime neighborhood) Is this reasonable to? – argue this
e) Reasonable articulable suspicions

i) High crime area - Is it a safe thing to say that people in high crime areas do not enjoy the same 4th amendment protections

f) Court - Is flight indicia of suspicion -Rehnquist says yes

4) US v Arvizu (2002)

a) Border patrol stop/Minivan 2 adults 3kids/Road – used by drug runners and vacationers/Driving during border patrol shift change/Driver slows down looks stiff/Kids waived suspiciously – as if prompted/Kids knees hunched up

b) Cops stop find 100 lbs of pot

c) Court - Unanimous decision OK

(1) Seems that these really could be argued – it was the totality of these facts since each one of these alone don’t seem reasonable enough

(2) Also –the officer’s experience and hunches add to the reasonableness

5) Whren v. US (US 1996)

i) Rule: The Temporary detention of a motorist who the police have probable cause to believe has committed a civil traffic violation is consistent with the 4th amend.

ii) Facts:

(1) Whren (, challenged the constitutionality of a police search of his car, wherein narcotics were found, when the police stopped him for a traffic violation.

iii) Issue: Is the temporary detention of a motorist who the police have probable cause to believe has committed a civil traffic violation inconsistent with the 4th Amend.’s prohibition agasint unreasonable seizures? NO

iv) Reasoning:

(1) Whren had violated traffic laws and, as such, the police had the right to stop him to give him a citation

(2) Even though the police were plain clothes officers, they still had the right ot stop a motorist who violated the traffic laws

(3) An officer’s motive does not automatically invalidate objectively justifiable behavior under the 4th Amend.

(4) Intentional discrimination in the application of law is a 5th amend. equal protection question, not a 4th Amend. search and seizure  question

(5) Searches are subject to a reasonableness standard, but when probable cause has existed, balancing tests have been applied only where the search and seizure has been extraordinary

6) Main thing here:

i) We have some doctrines that give a lot of discretion to police for searches and seizures

(1) This often results in good policing, but

(2) Opens it up to many possibilities of abuse and violation of rights

ii) Results in some profile:

(1) Before 9/11 no-one really thought it was legal, but everyone acknowledge that it does happened

(2) After 9/11 the debate really opened up
Ch. 5 - F. Reasonableness - 3. – Special Needs

XXXIII. Reasonableness (on screen)

A. Possibility that reasonableness is the “real” standard for “probable cause” as well as for “reasonable suspicion” (think of outline headings) 

1. Reasonableness under the circumstances, where PC circumstances demand more than reasonable suspicion circumstances

XXXIV. Terry v. Ohio

A. Case seems most concerned with power to frisk

1. That is, offier’s ability to protect hself

B. Current doctrine (as in J.L.) reasonable suspicion justifies stop, and power to frisk for weapons follows automatically

C. Note that reasonable suspicion must be “individualized”

D. Includes power to detain baggage and to stop and “frisk” cars

1. Exception

XXXV. Special Needs – other reasonableness Searches

A. Searches often without any individualized suspicion

B. Brown v. Texas (1979: reasonableness “depends on a balance between the public interest and the individuals’ right ot personal security from arbitrary interference by law officers”

1. When all else fails look at this case and balancing

C. Three factors in the “balance”

1. “the gravity of the public onccerns served by the seizure”

2. “the degree to which the seizure advances the public interest”

3. “the severity of the intereference with individual liberty

D. Searches by police under the special needs exception include:

1. Roadblocks

a. Issues include: 

i. borders, 

ii. degree of intrusiveness, 

iii. degree of randomness, 

iv. magnitude of the problem, 

v. purpose of the roadblocks

2. Searches of probationers homes by probation officers (but note special status of probation – conditional release from prison

a. They would otherwise be in jail so they give up some rights to get out

3. Searches by public officials who are not police:

a. Searches of public school student’s bags by administrators

b. Drug testing of students

c. Drug testing of public employees

d. Drug testing of patients (?)

e. Searches of public employees’ workplaces

XXXVI. Hypo of Parry – a roadblock is set up after happy hour time on Friday night

A. Facts

1. Ask for your license and registration

2. A dog walks around car while other officer looks at your license and regist.

3. Then ask if you have any information about 3 children who were missing earlier in the week

B. Issues

1. Maybe an issue if dog is a drug sniffer rather than sniffing for kids
Roadblocks and Border Searches

1) No warrant/No probable cause/w/out any suspicion whatsoever
2) 4th permissive - No expectation of privacy at border - Historical/National security interest
Roadblocks
3) Sitz
 (not our class)
a) Michigan drunk driving stop - OK
b) The gravity of the drunk driving problem and the magnitude of the State’s interest in getting drunk drivers off the road weighed heavily in our determination that the program was constitutional
c) About safety not criminal enforcement
4) Indianapolis v. Edmond (US 2000)
i) Rule: Where a vehicle checkpoint program is designed primarily to uncover evidence of criminal wrongdoing, such program constitutes an unlawful search and seizure in violation of the 4th Amend.

ii) Facts: Motorists π challenged the constitutional validity of city-imposed vehicle checkpoints as violative of the 4th Amend.’s prohibition against unlawful searches and seizures

(1) The city of Indianapolis began to operate vehicle checkpoints in an effort to intercept unlawful drugs

(2) Checkpoint locations were selected weeks in advance, based on certain considerations such as area crime statistics and traffic flow

iii) Reasoning:

(1) Checkpoint cases have recognized only limited exceptions to the general rule that a seizure must be accompanied by some measure of individualized suspicion

(2) When law enforcement authorities pursue primarily general crime=control purposes at checkpoints such as these, such stops may only be justified b/c of some measure of individualized suspicion

(3) B/c the primary purpose of the program was indistinguishable from its general interest in crime control, the checkpoints violate the 4th Amend.

iv) Notes

(1) A special category of searches are excluded from the reasonable requirement where they are required to serve “special needs, beyond the normal need for law enforcement.

(2) O’conner says general law enforcement not enough, but then hints that license and registration check may be enough so kind of strange here

5) Illinois v. Lidster (US 2004)
i) Rule: Information-seeking highway stops do not per se violate the 4th Amend.

(1) The per se part is the meaning of this case
ii) Facts: When Robert Lidster’s ( minivan was randomly stopped during an information-seeking highway checkpoint stop of vehicles, and Lidster was found to be drunk and convicted of drunk driving, he argued than in the absence of any individualized suspicion of crime, the stop was without reasonable cause and violated the 4th Amend.

(1) Late one night an unkown hit a 70 year old bicyclist and killed him

(2) A week later at the same time of night, the police set up a highway checkpoint designed to obtain more information about the accident

(3) See above

(4) He swerved at checkpoint as well so maybe some reasonable suspicion

iii) Issue: Do information seeking highway stops per se violate the 4th Amend.? = NO

iv) Reasoning:

(1) Special law enforcement concerns will sometimes justify highway stops w/out individualized suspicion

(2) Information seeking hwgy. Stops are less likely to provoke anxiety or to prove intrusive.

(a) The police are not likely to ask questions desgned to elicit self-incriminating information

(3) Citizens will often react positively when police ask simply for their help as responsible citizens to give whatever information they have to aid in law enforcement

(4) The law ordinarily permits police to seek the voluntary cooperation of member of the public in the investing. of a crime

(5) An individualized suspicion rule is not needed to prevent unreasonable proliferation of police checkpoints b/c practical considerations such as limited police resources and community hostility related to traffic tie-ups, seem likely to inhibit such proliferation

(6) Very important – the information seeking stop interfered only minimally with liberty of the sort the 4th Amend. seeks to protect

v) Analysis/notes *** big here***

(1) As the court makes clear in Lidster, the mere fact that a presumption of unconstitutionally does not apply in the instant case, does not mean that the stop is automatically or even presumptively constitutional.

(2) It simply means that the Court must judge its reasonableness, hence its constitutionality, on the basis of the individual circumstances.  In judging reasonableness, the Court will look at:

(a) The gravity of the public concerns

(b) The degree to which the seizure advances the public interest, and 

(c) the severity of the interference with individual liberty

vi) Parry class notes

(1) The purpose analysis is important b/c trying to make a special exception, but this case is kind of tough to square with Edmunds

(2) Parry says one way of explaining this is the date/ post 9/11

(a) Edmund is 2000 and Lidster is 2004 so maybe a post 9/11 thing and going to allow more exceptions now

(b) People aren’t that inconvenienced and maybe they are more willing now to be inconvenience

Cont. from last class and:

Ch. 4 – F. Reasonableness – 4. Reasonableness and Police Use of Force

XXXVII. Earlier drug testing cases (prior to Charleston):

A. Balancing test – balancing the intrusion against government reasonableness

1. Need to have a fairly good reason to engage in non-police drug testing

2. Chandler case shows what is not a good enough reason – to be able to run for public office

B. What is the nature of the government interest?

1. safety

2. health

3. ?

C. In other cases, are the reasons good enough?

1. Von Rapp – custom service employees (carrying a firearm and conducting drug interdiction) – someone moving into those positions needed to be tested

a. Court upholds testing in this case b/c they are carrying a gun and doing drug interdiction activities on behalf of the US customs service so maybe the govt. has a big enough interest in finding out if you yourself are using drugs

2. What about carrying a gun, is that a good enough reason? -  

3. Difference between someone at the border

D. In determining when drug testing is reasonable Maybe look at whether person is performing core government functions vs. peripheral functions?

E. Safety and health issue – when a person in a position that could hurt someone else?

1. Seems to make sense

F. Employment - In order to get around some of these issues maybe put in employment K that you can be tested for drugs- then contractual so can do 

1. Watch for this in anything you sign

G. Do we have as much in the Skinner case as the Vonn Rap case?

H. Vernonia School District v. Acton (US 1995) – “special needs Action”

1. Court relied on TLO’s (NJ v. TLO case 1985) recognition of the special needs” of public-school teacher’s and administrators to uphold a program of random, suspicionless drug-testing of school athletes

2. But what about non-athletic positions/clubs – not really forced to

a. One argument is that if doing sport you may endanger you or another athlete as opposed to 2 people debating

3. Limiting principles for schools= what 

a. Leaders? – comment about “guardian or caretakers”

I. A big slippery slope when think about testing certain types of employees, officials, athletes

J. Critical pieces of the school cases are:

1. It’s easy to reach a conclusion that is reasonable if you really want to

2. If want to establish a drug testing program

3. Far from clear whether or not there is a triggering factor that makes all the difference as to whether it is reasonable or not

K. Hypo – what if, when the school tests and finds, they automatically refer the info to the police (transition to Charleston case)

1. School (in sports context) maybe different from Charleston case b/c in regards to sports it is totally optional to play and can be told beforehand how the system works

2. In Charleston, there was no knowledge beforehand

XXXVIII. Ferguson v. Charleston (US 2001)

A. Rule: A state hospital’s performance of a diagnostic test to obtain evidence of a patient’s criminal conduct for law enforcement purposes is an unreasonable search if the patient has not consented to the procedure
1. Use a purpose test/analysis – has to be some purpose that is ??
2. Think of Edmond case and roadblock – had to be part of some special polic purpose, not normal police activity

B. Facts: 10 women (, maternity patients, were arrested after testing positive in routine prenatal tests for cocaine use and brought suit challenging the practice of urine tests as unconstitutional
1. Medical Univ. of SC adopted a program whereby staff would identify pregnant patients suspected of drug abuse and require a patient to be tested for cocaine use if she met certain criteria
2. Police were to be notified of those who tested positive, and the patient arrested
C. Issue:  Is a state hospital’s performance of a diagnostic test to obtain evidence of a patient’s criminal conduct for law enforcement purposes an unreasonable search if the patient has not consented to the procedure = YES
D. Reasoning:
1. While the state hospital employees, like other citizens, may have a duty to provide the police with evidence of criminal conduct that they inadvertently acquire in the course of their routine treatment, when they undertake to obtain such evidence from the patient for the specific purpose of incriminating him, they have special obligation to make sure the patient is fully informed of his constitutional rights, consistence with the requirements of a knowing waiver
2. While drug abuse is a serious problem, the gravity of the threat is not dispositive of what means law enforcement may employ
E. Concurrence: (Kennedy) the hospital acted as an institutional arm of law enforcement for purposes of carrying out the search policy and, while it may have served legitimate needs unrelated to law enforcement, it also had a penal character with far greater connections to law enforcement than other searches sustained under the Court’s special needs rationale
F. Class/Parry points **exam?**note this

1. If de-link this process from police officially – and make referral to the police optional, maybe this is enough to make the process constitutional
a. i.e.= ‘Never developed this program with the police, what we did was reserve the right, in a really bad case, to make a referral to the police’
G. Parry - Key thing here is the desire, by at least the majority, to stop the slippery slope
a. And they use the purpose analysis once again to get there
b. The immediate purpose
XXXIX. Tennessee v. Garner (US 1985) – when can you shoot/use deadly force

A. Parry

1. Doctrinally this case is in the realm of seizure
2. When can you shoot under this rule?

3. There are training and procedures (departmental policies) that police go through

a. Issue comes down to how much do you trust those policies

B. **Rule**: Deadly force may not be used to apprehend a fleeing felony suspect unless there is probable cause to believe that the suspect poses a significant threat (of physical harm or death) to the safety of others (and it is necessary to prevent escape)

1. Must be necessary to prevent escape of a fleeing felon and
2. Must have probable cause of harm to officer or someone else
C. Remember - If you push on that rule it can be fairly permissive

1. The real protection here is from the policies

D. Facts: Tenness.’s (, law permitting the use of deadly force to apprehend any fleeing felony suspect was challenged as unconstitutional

1. Garner, suspected of having just burglarized a house, was shot and killed while attempting to flee

2. He was unarmed and gave no appearance thereof

3. Was scaling fence and officer told him to stop, he didn’t so the officer shot him, hitting him in the back of the head

4. $10 and a purse from the house were found on Garner

E. Issue: May deadly force be used to apprehend a fleeing suspect if there is no probable cause to believe that the suspect poses a significant threat to the safety of others? = NO

F. Reasoning:

1. Apprehension of a suspect is a “seizure” covered by 4th Amend.  the reasonableness of any seizure there-under involves a balancing of the individual’s personal interest against those of the government.  With respect to deadly force, the individual’s interest in remaining alive is obvious

2. The government’s interesting in effective law enforcement is equally clear – deadly force does not always advance this interest

3. It can interefere with judicial determination of guilt or innocence

4. Statistics show that are not noticeably higher in state that allow the use of deadly force

5. Common Law – at common law deadly force could be used to apprehend any felony suspect, however at CL all felonies were punishable by death, so killing a fleeing suspect was more commensurate with the ultimate punishment – not so today
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XL. Graham v. Connor (US 1989) –  squarely rejects using officers’ subjective intent as part of 4th Amend. analysis in excessive force cases

A. Parry says think about…

1. Addresses the issue of excessive force

2. Graham like a pendent to medina vs. CA 

a. The due process case

b. This case like medina – b/c court saying why are you looking at ???, we 

3. Graham Says, if you have a specific provision in the bill of rights, that is where you claim has to be, not under 4th Amend.

B. Rule: All claims that law enforcement officers have used excessive force—deadly or not—in the course of arrest, investigatory stop, or other seizures of a free citizen should be analyzed under the 4th Amend. and its “reasonableness” standard.

C. In Graham have (to look at): 2 step standard for reasonableness:

1. Reasonableness under the circumstances and

2. Reasonableness of officer’s assessment of circumstances
D. Facts: Police officers were physically abusive in making an investigatory stop, seizure, and arrest of free citizen

1. Graham, a diabetic, was suffering from an insulin reaction and he had a friend..

E. Issue: What constitutional standard governs a free citizen’s claim that law enforcement officials used excessive force in the course of making an arrest, investigatory stop, or other seizure of his person? = 

F. Holding: the court of App. Erred in applying the 4 part due process test.  All claims that law enforcement officres have used excessive force—deadly or not—in the course of arrest, investigatory stop, or other seizure of a free citizen should be analyzed under the 4th Amend. and its “reasonableness” standard, which requires balancing the intrusion on an individual’s 4th Amend. rights against the countervailing government interests at issue.

G. Parry asks, does Graham win under the new standard the Court comes up with?

1. Parry says yes, he believes so

H. The stop – is the stop here OK under the Terry Doctrine?

1. Not as legitimate as in Terry where the guy watches the suspects for a long time

I. 4 part test court lays out:

1. standard of conscience – shocking behavior

J. proper application of the reasonableness under the 4th Amend. requires careful attention to the facts and circumstances of each particular case including:

1. the severity of the crime at issue

2. whether the suspect poses an immediate threat to the safety of the officers or others

3. whether he is actively resisting arrest or attempting to evade arrest by flight
XLI. Schneckloth v. Bustamonte (US 1973) – not assigned

A. Rule: To be voluntary, consent to a search need not include a police admonition that consent may be withheld

B. Facts: Bustamonte ( contended that consent to search an automobile had not been voluntary b/c the person giving consent had not been told that he had a right to decline consent
Ch. 5 - G. Exceptions to the Exclusionary Rule - 1.  Good Faith and Standing
1. Have Exclusionary rule;

a. Then have Leon exception;

i. Then have exceptions to Leon, which brings you back to the exclusionary rule

XLII. US. vs. Leon (US 1984) – the good faith exception

A. Rule: Evidence will not be excluded when police rely in good faith on a defective search warrant

1. Exclusionary rule will not apply when an officer relies on a warrant that later turns out to be invalid
B. Facts: the government π, contended that evidence obtained from a defective search warrant should not be excluded when the police relied in good faith on that warrant

1. Police receive a tip from an informant of unproven reliability that 2 of the (s were selling narcotics

2. An experienced narcotics investigator prepared an application for a search warrant

C. Parry notes

1. Thinks this case sits now as an example, reinforces the level of deference of taking account of the local knowledge of police and the issuing magistrate and that when police make warrant in good faith, evidence found (the fruits of the warrant) will not be excluded

D. Exceptions to the Leon exception – thereby bringing up the exclusionary rule again
1. If the magistrate judge, in issuing a warrant was misled by information in an affidavit that the affiant knew was false or would have known was false except for his reckless disregard of the truth

2. Nor would an officer manifest objective good faith in relying on a warrant based on an affidavit “so lacking in inidicia of probable cause as to render official belief in its existence entirely unreasonable

3. Where the warrant is manifestly invalid on its face or the information presented is so general – ie -not particularizing the place to be searched

E. One last bit from Leon by Parry:

1. If the exclusionary rule is not constitutionally required, then is Matt vs. Ohio wrongly decided?

a. If it is not, then what business does the SC have enforcing the exclusionary rule against the states?

b. Shouldn’t states have their own rules on this then?

2. Answer is that Maybe is has an aura about it - its quasi-constitutional – constitutional common law related to the exclusionary rule and it can be applied to the states

3. This is not logically satisfying, but that is the rule

F. Reasoning:

1. Say not going to apply the exclusionary rule here b/c there is nothing to deter

a. The marginal or nonexistent benefits produced by suppressing evidence obtained

b. Will be all cost and no benefit

XLIII.   Follow on cases

A. good faith dependence on a statute is also valid

B. scrivner’s error - case of the court clerk who makes the wrong entry on the file – the wrong name on the warrant

C. Groh v. Ramirez (US 2004) – the π’s home was searched based on a warrant that contained no description of the persons or things to be seized, the omission was the result of an error on the part of the officer who prepared the warrant application

D. US v. Grubbs (from 9th Cir. And they reversed the 9th)

1. The “anticipatory warrant” – agent set up as a purveyor of pornography

2. A condition precedent to search – judge we don’t want to search now, but after he gets the video

a. Anticipatory warrant

3. SC says anticipatory warrants are just fine – do you have probable cause

4. Simply require that if going to have this prior condition that you role it into probable cause

5. 9th Cir. Said problem was that the warrant on its face did not mention the anticipatory condition – facially invalid b/c did not fulfill particularity requiremnt

6. SC said it was fine b/c only 2 requirements facially for this warrant:

a. Name the place to be searched

b. And things or person to be seized

Standing

1) key case is Rakas v. Illinois (US 1978)

i) Said that Anyone who has been searched or seized has standing to challenge 

(1) “a ( may seek to exclude evidence based on an illegal search only if  the search infringed HIS OWN reasonable expectation of privacy, not someone else’s.

2) History
a) Jones (1960) test - Legitimately on the premises = standing

b) Rakas (1978) – to have standing 4th amendment rights must be violated

c) As interpreted by Carter 

d) “Thus, we held that in order to claim the protection of the 4th, a defendant must demonstrate that he personally has an expectation of privacy in the place searched, and that his expectation is reasonable…AND

e) “We have held that ‘capacity to claim the protection of the Fourth Amendment depends…upon whether the person who claims the protection of the Amendment has a legitimate expectation of privacy in the invaded place.”

f) Olson (1990)

i) More like owner of house = standing

ii) Or like passenger in car = no standing

iii) Overnight guests have standing (fall under Rakas)

3) Minnesota v. Carter (1998) – non overnight/commercial guests = no standing
a) Rule: An overnight guest in a home may claim the protection of the 4th Amend., but one who is merely present with the consent of the householder may not
b) Informant witnesses people putting white powder in bags through a window

c) Informs police/Police walk by window and see the same thing/Arrest suspects in car – search/Obtain warrant – search house

i) Suspects in this case did not stay the night

(1) Don’t have standing

(2) Temporary guest standing questions:

(a) Is there a previous relationship w/ the homeowner - No in this case

(b) What period of time are they in the premise

(i) Short time – less expectation of privacy

(c) Less expectation of privacy when conducting commercial activity

(i) How do the police know until they invade privacy

ii) A person has standing if it was their legitimate expectation of privacy

iii) Decrease in scope of standing = decrease in limits on police

iv) Engaging in illegal activity – no legitimate interest in privacy

d) Reasoning:

(1) The purely commercial nature of the transaction engaged in here, the relatively short time on the premises, and the lack of any previous connection between Carter ( and Johns (, and the householder, all lead to the conclusion that their situation is closer to that of one simply permitted on the premises rather than that of an overnight guest.  Therefore, any search that may have occurred did not violate their 4th amend. rights

ii) 2 ways for police to win this case:

(1) if it is a search plan view and reasonable and found drugs or 

(2) on the grounds that the people objecting to the search can’t do so b/c no standing
e) Analysis from casebook

(1) Property used for commercial purposes is treated differently fro 4th Amend.  purposes than residential property

(2) While Carter and Johns’ (both (s) were present in a “home,”it was not their home
f) Scalia’s concurrence – significant shift in 4th amendment – p. 559***

i) Whereas it is plausible to regard a person’s overnight lodging as at least his “temporary” residence, it is entirely impossible to give that characterization to an apartment that he uses to package cocaine
ii) Textual analysis - Amendment is not about privacy

iii) Analysis of privacy rights is secondary to the question of whether the government made an unreasonable search

iv) “the founding-era materials that I have examined confirm that this was the understood meaning.

4) Georgia v. Randolph (US 2006- today) really a 3rd party consent case, but bring in MN v. Carter analysis

(1) Police say we got one habitant’s consent and go in and find residue on straw and then go get warrant to search whole place

(2) SC says unreasonable search – where a cohabitant of a home is

(a)  present and;

(b) objecting, it is unreasonable to take the other person’s consent

(3) Pretty narrow circumstance though – only deal with 2 person situation

(a) Person has to be there, and objecting

(b) So if guy upstairs sleeping and they go in, it is too late, even if the consenting party knows the other would object
Exclusionary Rule
1) Any evidence obtained by a violation of the 4th amendment shall be excluded from court

a) Applies to fruits of that evidence as well

2) Weeks (1914)

a) Federal law enforcement violating 4th amendment will exclude gathered evidence

b) w/out this “might as well be stricken from the Constitution.”

3) Wolf v. Colorado (1949)

a) Exclusionary rule not required in State Court/14th amendment does not require

b) No uniformity in State remedies

c) Some scholars view the exclusionary rule as a nonconstitutional (remedy not invoked by language of amendment)

d) Due Process (14th Amendment)

i) Certain things that are so fundamental that it violates notion of due process

ii) Securtiy of one’s privacy against arbitrary intrusion by the police is implicit in the concept of ordered liberty

e) Because there is no uniformity among the states, it is hard to assert that the exclusionary remedy is “implicit in the concept of ordered liberty”

4) Mapp v. Ohio (1961) – Exclusion applies to the states
a) Court takes cert because States are drifting toward an exclusionary rule + the court (Warren) has taken a decidedly liberal shift

b) Woman’s house gets ransacked by cops who find pornography

c) Issue: is the evidence seized w/out a warrant admissible

d) Court

i) Tort remedies are no solution to violation of Constitutional rights

(1) Overturns Wolf a recent opinion

(2) Addresses an issue not brought by appellant and respondent

(3) Forces decision on state

(4) Reversal of the idea of what ordered liberty is

ii) Growing consensus in states toward exclusion

iii) Only real deterrent

Exceptions to Exclusionary Rule
1) Inevitable Discovery – still constitutional violation but not suppressed

a) Nix v. Williams
i) Body somewhere/Gov violates ∆’s rights to gain info as to where

ii) Court rules that the gov would have found it anyway

(1) They were searching in the area already - Evidence admissible

b) Murray v. US (1988) - Cops go into a warehouse – see pot

c) Independent Source Doctrine

i) If there is an independent source of probable cause outside the 4th amend. violation the evidence is admissible

ii) Murray – when an unlawful entry has given investigators knowledge of facts x and y, but fact z has been learned by other means, fact z can be said to be admissible because derived from an “independent source.”

d) Intervening Act of Fee-will

i) Confession cases

ii) Period of time between arrest and confession

iii) Toy’s confession in Wong Sun
e) Attenuation

i) Nardone - The causal link between an illegal act and the discovery of evidence becomes so convoluted as to become too attenuated/Rarely used

f) Impeachment

i) Government cannot use in their case in chief

ii) Can use to impeach defendant if the impeachable testimony is a logical extension of the direct examination

iii) Courts policy to preclude perjured testimony more important than deterrence factor

2) Leon Good Faith Exception

a) Certain cases where exclusion rule is not applied

b) No suppression when police make a “good faith” reliance to follow a facially valid warrant which is later overturned

c) Majority - Exclusionary Rule created for deterrent affect on police bad conduct

i) Since there is no bad conduct – no deterrence takes place/Not req’d const

ii) Judicial remedy 

d) Problems w/ analysis

i) 4th not directed just at police/Historically – no police when amendment enacted - Geared towards courts

ii) Magistrates - Will rely on person bringing affidavit – trust/No incentive to do right

e) Modifies Gates to some extent - Lowers bar

f) Exceptions to Leon exception:

i) Franks test – affidavit is a lie knowingly made

ii) Non-neutral magistrate – Lo-Ji Sales, Inc. v. NY
iii) Affidavit lacking in “indicia of probable cause as to render official belief in its existence entirely unreasonable”

iv) A warrant may be so facially deficient (lacking particularity as to where, what, who)

g) Encourages police to seek warrant

i) All warrant needs now is not “lacking in indicia of probable cause”

(1) Opposed to need for probable cause for searches w/out warrants

ii) Incentivizes police to get warrant in 50/50 PC cases

(1) Once it slides past magistrate, you’re good to go

3) If there is a warrant, Leon and Gates make it very difficult to overturn 

Ch. 4 – G. Exceptions to the Exclusionary Rule

1. Fruit of the Poisonous Tree and Impeachment (p. 709-728)

XLIV. Wong Sun v. US (US 1963)

A. Rule: Statements made by a ( directly as the result of lawless police conduct are inadmissible against the (
B. Facts: Wong Sun’s codefendant was unlawfully arrested and made incriminating statements to police

1. fed. narcotics agents arrested Hom Way after 6 weeks surveillance and found heroin on him and he told them he bought heroin from a “Blackie Toy”, proprietor of a laundry on Leavenworth st.

2. About 2 a.m. Federal agents went to the laundry operated by Wong Sun’s (() codefendant, Mr. Toy

3. *note***But found out there is more than 1 laundry on the street – so not the best case for probable cause

4. also note – the informant may not have been reliable, but the officers went on his statements anyway

5. Toy told the agent he was not open for business and to come back.

6. The agent Identified himself as a narcotics and Toy ran into his living quarters – the officers broke down the door, followed Toy to his bedroom and arrested him

7. A search of the premises found no narcotics, but Toy told the agents that he and another man had been smoking some heroin the night before and told him where the other man lived (Johnny Yee who incriminated Wong Sun)

C. Issue: May statements made by a ( directly as the result of lawless police conduct be admitted against the (? = NO

D. Reasoning: 

1. Just like the exclusionary rule traditionally bares physical/tangible evidence; verbal evidence that derives so immediately from an unlawful entry is no less the fruit of the poisonous tree than the more tangible fruits of the unwarranted intrusion

2. there was no intervening independent act to purge the illegality of it taint = no exigent circumstances

E. Class discussion - Ways to gain entry or admission better

1. Maybe just ask to search = consent – would not have found anything then

2. Court says 5-4 that the flight away from the officers does not create probable cause 

a. Remember from ? case flight can be enough for probable cause

3. Maybe the fact pattern was so nice here that judges used to make a nice rule

4. This is the easy case

F. Toy (think about/analyze-consent, good faith, etc.)( arrest (not lawful= poisonous tree) ( use statement against Wong Sun (at Johnny’s house seized heroin = fruit of poisonous tree and this leads to “Sea Dog” aka Wong Sun)

1. Government says act of free will on part of Toy – he did not have to talk – it was an independent, intervening act

2. But if this statement allowed, almost all statements that are made subsequent to an illegal arrest would be allowed in so no real fruit of the poisonous tree)

a. This type of statement in this case needs to be excluded if going to apply fruit of the poisonous tree doctrine to these types of statements

G. Things to think about that could come into play

1. Consent

2. Good faith – Leon doctrine

H. Notes

1. Note 2 – the chief potential “poisonous tree” in Wong Sun is Toy’s arrest.

a. If Toy’s arrest were legal, then Toy’s contemporaneous statements and the heroin found in Yee’s bedroom would both be admissible

I. Standing - Note 3 – statements by Wong Sun against Toy are admitted and can be used against Toy
1. Wong does not have standing to protest Toy’s illegal seizure, but Johnny does and Toy does

2. Book – drugs taken from Yee couldn’t not be used against Toy, since the search of Yee’s bedroom was the fruit of Toy’s illegal arrest.  But those same drugs COULD be used against Wong Sun, b/c Wong Sun had no standing to complain of Toy’s illegal arrest.  (And of course, neither Toy nor Wong Sun had any standing to complain about any aspect of Yee’s arrest.)

3. ***Important to see how closely related these – they are directly linked – see hypos

J. Hypo

1. X’s home ( illegal search and find nothing but Y’s name

2. Y’s home ( illegal search and find drugs/evidence against X and Y

· in this scenario both have standing, complaining about different searches, but both complaining about same evidence

K. Hypo 2

1. X’s home ( legal search and find nothing but Y’s name

2. Y’s home ( illegal search and find drugs/evidence against X and Y

* in this scenario only Y can object, X cannot even though these are fruits of the illegal search
XLV. Murray v. US (US 1988)

A. Rule: Evidence found for the first time during the execution of a valid and untainted search warrant is admissible if it is discovered pursuant to an independent source.

B. Facts: Murray (, contended that marijuana seized in his warehouse, initially discovered during an illegal search but subsequently acquired through an independent and lawful search warrant, should be excluded.

1. Based on info from informants, Officers had been surveilling Murray and saw vehicles go into warehouse and 20 minutes later leave

2. Officers saw in the warehouse 2 people, tractor trailer rig bearing a long dark container

3. The vehicles were followed and later found to have marijuana

4. *****all courts agree that at that point the officers had probable cause to get a warrant – but why didn’t they???

C. Issue: Is evidence found for the first time during the execution of a valid and untainted search warrant admissible if it is discovered pursuant to an independent source? = YES

D. Reasoning:

1. The district ct. did not explicitly find that the agents would have sought a warrant if they had not earlier entered the warehouse.  This was error; a determination of whether the warrant authorized search was an independent source of the challenged evidence should have been made

E. Analysis

1. Objectively, there is a basis to support the warrant, but if subjectively could show that only going to go in if worth going in (and that’s why went in 1st), then this would be illegal

2. Marshall argued for a per se rule – it would  be difficult for the trial court to verify, or the ( to rebut, an assertion by officers that they always intended to obtain a warrant, regardless of the results of the illegal search

3. The testimony of the officers conducting the illegal search is the only direct evidence of intent, and the d will be relegated to simply argueing that the officers should not be believed

F. Have to be acting upon an independent source – if hold to that very hard 

1. If you can get around by just saying the right things then this doctrine doesn’t mean much

G. Nix v. Williams (US 1984) Note 3 – 2nd piece of pois. Tree doctrine
1. Guy killed 10 year old girl and was subject to questioning that violated his 6th Amend. right to counsel

2. As result of illegal questioning he led police to body and later, after forensics done he is charged with murder

3. He says the evidence he gave were fruits of pois. Tree

4. The state responded by saying that the body would have been found anyway b/c many teams searching etc.

5. But what about if was an old man etc.? – not clear what would happen

H. Attenuation Doctrine 3rd piece– the equivalent of proximate causation in tort law

1. Maybe the link is so long we will just cut it, do it for policy reasons

2. The idea is the same as proximate cause cases: sometimes the chain of causation is sufficiently long or complicated that one can say that a particular earlier link should not be deemed responsible for a later one

3. so Wong Sun goes back in several days later and makes statement and this the court says is too attenuated a result of his arrest so they can be used in court = not fruit of pois. tree

4. get Ceccolini case - get factors such as:

a. how much time passed
XLVI. US v. Havens (drug importer) (US 1980) = IMPEACHMENT
A. Impeachment is about what to do with fruits of an illegal search
1. Have dumb criminal here again with leaving T-shirt in his suitcase

B. Get a rule (2 really)
1. Evidence comes in against ( when 

2. Exception or limitation on that rule is IL v. James case

C. Rule: Evidence suppressed by an illegal search and seizure may be used to impeach a (’s false trial testimony, given in response to proper cross-examination, when the evidence does not squarely contradict the (’s testimony on direct examination

D. Facts: When Haven’s ( denied on direct examination ever having  been involved in smuggling drugs, the Government (, on cross examination, asked him if he had knowledge of having in his luggage a certain T-shirt, which it then introduced for impeachment purposes despite its having been the fruit of an illegal search and seizure.

E. Issue: May evidence suppressed by an illegal search and seizure be used to impeach a (’s false trial testimony, given in response to proper cross examination, when the evidence does not squarely contradict the (’s testimony on direct examination? = YES

F. Reasoning:

1. Cross examination about the T-shirt and luggage was closely connected with matters explored during direct examination.

2. The govt. called attention to Haven’s answers on direct and then asked whether he had anything to do with sewing cotton patches on McLeroth’s T-shirt

3. Thus the govt. did not “smuggle in” the impeaching opportunity in the course of cross examination, and the ensuing impeachemtn did not violate haven’s constitutional rights
G. Notes
1. Note 3 – IL v. James (US 1990) 3rd piece – Can use the Havens doctrine - to admit fruits to impeach the (, but not all (’s witnesses
a. Effort to allow this doctrine, but 

H. Parry says See note 5 on pg. 728 that tries to pull it all together

1. General idea

a. Fruits of the poisonous tree comes out in favor of the (
b. Impeachement kind of split
Due Process

Chapter IV. the 5th Amendment: Interrogations and confessions

A. Basic Issues

1. Justification, Immunity, Compulsion, and Incrimination

-larger issue - when can statements be used or not used

-miranda doctrine an outgrowth of this – is either part of the 5th amend. or a profilactic add on that protects 5th amend. values

pg. 775 – If the witnesses’s answer poses a sufficiently serious risk of criminal punishment (and if the other 2 elements—compulsion and testimony—are satisfied), the privilege applies.   If not, it doesn’t.  That is the basic meaning of “incrimination” in the 5th Amend.
** that definition gives rise to 2 basic questions: 

1. What counts as criminal punishment?

2. And how serious must the risk of criminal punishment be in order to trigger the privilege?

**US v. Ward (how to analyze whether civil or criminal for purposes of 5th amend. == 2 part analysis

1. determine whether Congress, in establishing the penalizing mechanism, indicated either expressly or impliedly a preference for one label or the other

2. when Congress has indicated an intention to establish civil penalty, we have inquired further whether the statutory scheme was so punative either in prupose or effect as to negate that intention.

I. General

A. There are 2 tests for 

1. compulsion

2. testimony

B. Reason for 2 tests:

1. voluntariness test developed when less habeaus corpus and might beat a statement out of someone


C. Why do we have this privilege?

1. The words were put there by the founders so no argument about

2. What are you trying to 

3. If no policies, then just going to weigh the text against the govt. interests – but you know where that goes

D. Privilege has 3 basic elements:

1. Compulsion

2. Incrimination

3. Testimony

E. The greater the risk of incrimination, the broader the legal protection—and narrower the authority that is granted to the government

F. Pg. 775 If the witness’s answer poses a sufficiently serious risk of criminal punishment (and if the other 2 elements—compulsion and testimony – are satisfied), the privilege applies.  If not, it doesn’t.
1. That is the basic meaning of “incrimination” in the 5th Amdn. law

II. Chavez v. Martinez (US 2003)

A. Facts:

1. Guy riding his bike - Guy said ya, I have a knife, I cut a lot of boxes

2. Officers wanted to take knife away and he says no and a struggle ensues

3. Martinez ends up being shot 5 times and critically injured

4. Officer Chavez shows up and begins to question Martinez about these events

5. No Miranda warnings given

a. The officer is relentless in interrogation even when Martinez says I am dying, leave alone

6. Martinez recovers and is never charged with a crime

7. He sues in §1983 claim against officers

B. Should priv. against self incrimination apply in interaction in emergency room – is there be some protection here?

1. Priv. + DP voluntary + sub DP

2. Inquisitorial
a. Prevent torture/Physical compulsion

b. Get admissions( in a bad way (compulsion)

C. Martinez actually loses on one claim – a fractured Court concluded that section 1983 does not establish a cause of action for damages for Miranda violations, 

1. The conservatives (4) on court concluded that  Martinez’s 5th Amend. rights were not violated by Chavez’s questioning—no matter how coercive that questioning was—b/c Martinez’s statements were never used against him in a criminal trial

2. Only when testimony introduced “in a criminal case” is the 5th Amend. violated

3. His remedy is exclusionary rule

D. If the a couple questions flow from that

1. Why, what purpose does it serve and

2. What about torture/physical compulsion

E. If the privilege is a trial right only – Why? What? What’s there for torture?

F. Split court – does it shock the conscience?

1. 4 justices say – no 

2. 2 say in bad cases then a claim

3. 3 say yes, it does and a claim here

G. does the privilege provide adequate coverage or a bad gap with DP?

1. according the plurality in Chavez there is a pretty big gap between

H. What purpose is served by allowing a witness to refuse to answer if it is not going to lead to bad stuff – will end up with whole story, etc. – if in court so no torture or phys. Compulsion -  What is it we protect, if not to protect against torture? – 

1. Liberty

2. Integrity of judicial system

3. For situations like innocent client

a. May have an innocent client, but don’t want them on the stand

i. Maybe they have a past criminal record that would be brought out and would be incriminating

ii. May be nervous etc. and appear guilty though not

I. We(courts/law) have not done a good job at stating why

III. Immunity - Aaron Burr case (single defendant crimes today)

A. Historically privilege against self-incrimination was picked up from English common law, where it rose out of heresy and sedition

B. Burr Case- Chief Justice Marshall

1. Gov wants to limit the 5th to only direct statements that completely incriminate covered by amendment

2. This reading would make the 5th a nullity

3. Witness is the judge of incriminating value of the statement

4. If, in such a case, he say, upon his oath, that his answer would criminate himself, the court can demand no other testimony of the fact.

C. Problems typically arise out of conflicts w/ immunity statutes

1. Can be compelled to be a witness; just not against yourself
D. Main pieces

1. Said it was enough that the information may/might to link you to a crime

a. This is important “may”

E. This is pretty much the world we have today for single ( cases, absent immunity

F. The govt. thought that Justice Marshall’s literal interpretation of the 5th Amend. too confining and state and federal govts alike passed statutes providing witnesses with various types of immunity from prosecution in order to compel testimony over an otherwise legitimate invocation of the privilege

G. The issues that led to the immunity

1. Multiple criminals

a. Want to get at others

2. Non-criminal proceedings

IV. 3 kinds of immunity

1. Use immunity – 

a. We won’t use your testimony, but if tell us about a gun in a dumpster we can go to the dumpster and find gun and then introduce it as evidence against you

2. Derivative Use Imm.– can’t use the gun either 

a.  A fruit of the poisonous tree idea

b. can’t use the fruits of your testimony

c. but can prosecute with other things

i. will have to show that we built a wall between what you testified to

3. Transactional Imm.– can’t be prosecuted for what you are testifying about period

4. 4th option – no immunity – no prosecution – no compelled testimony

a. takes the privacy rational seriously

V. Kastigar is the case – protects you from being a wint

A. Says that use + derivative use immunity is what the constit. grants and that is all that it grants

1. You can still be prosecuted with other things

B. Refocuses the concern of the privilege from the testifyer to the government

1. The government can’t be in a better position than before the testimony, but shouldn’t be in a worse position

C. Chavez is at odds with Kastigar

1. says it is a profalactic doctrine, it is not a const. doctrine

VI. Counselman v. Hitchcock (US 1892) critical piece for expansion of privilege rule
A. Can’t be used in jury or any proceedings under oath and being asked questions

B. **Basically don’t have to testify against yourself in any proceeding that may result in the testimony being used against you in a criminal setting, unless you are given immunity against the use of that evidence or derivative evidence

C. Refers to the 

1. Allowed to invoke the privilege so long as the testimony might be used in a criminal proceeding

D. Penumbra – right not to testify at all – prosecution can’t comment on it

1. Can’t infer guilt from ( not testifying

E. Exclusionary remedy

1. If not given immunity then you can use the exclusionary rule to keep testimony out later

F. Dual remedies of immunity doctrine and exclusionary rule
1. Get immunity doctrine to stop the prosecution from happening and can use the exclusionary doctrine to cure any use of the testimony

VII. Compulsion

A. What is it that is compulsion

1. Beating of course

2. Threatening with contempt is compulsion

3. ? cases lay out

a. Loss of govt. Ks 

b. Loss of govt. job

c. Loss of license to practice law

4. Hard one is case like in CBS Antelope

B. US v. Antelope (9th Cir. 2005)

1. As a condition of getting special treatment for parole or other treatment the sex offender is required to make a full accounting

2. Problem is that when make a full accounting you may talk about other crimes and that will be used against you and won’t get paroled etc.

3. Like testifying against yourself

4. The 9th cir. Said that this goes too far – a probation condition requiring disclosure of prior sex crimes cannot be enforced

5. Court said the revocation of the (’s probation was more than merely hypothetical

C. McKune case was a 5-4 swing vote case that was distinguished in Antelope

1. O’Connor was swing vote and she is not gone

2. Who knows what McKune means now

· Immunity doctrine: should there be an immunity doctrine at all-you can be compelled to testify as long as you have I

· Scope(from Kastigar): use and derivative use immunity

· What is compulsion?

· Physical

· Court orders including threats of contempt

· Note: compulsion + incrimination

· McCune : 4: fine to compel to talk about past behavior, o’connor in middle: under facts and circumstances in this case it is not so bad, 4: this is compelling must confess under threat of going to max security

· Antelope (in supplement): this must be enough

· If Sup Court will overturn, how much will they overturn it.  This is a case that is deals with issues about What does it mean to compel 

· What is incrimination

· Scope of immunity

· Kastigar

· No need to be immediate

· What is criminal punishment ?: 

· 5th applies at sentencing as well as regular trial on the merits 

· incrimination that might lead to something that enhances crime

· what is punishment

· whatever legislature says it is

· if criminal, privilege attaches

· if you are compelled to testify in civil that could lead to criminal, ?????

· after allen case incarceration will not be enough to call something criminal

· Defer to legislature

· How serious is the risk of incrimination?

· Hibbel: if there looks like there is a plausible risk, court will give right to claim privilege

· But hibble: court says not incrimination by simply giving name.  If there is no risk that court can discern, the court will not allow you to invoke

· Comes down to gut feeling by court to determine how great the risk is. 

· The court suggest that giving name is never incriminating, but the court does not HOLD this

· What is testimony

· Oral testimony at criminal trial---------( Schmerber( blood test)

· Need to ask is this most like oral testimony at trial, or more like a blood test

· Doe v. United States: if not asked to id acct or verify existence


· Can not make him sign form if it is like compelled testimony: in this case not like compelled testimony

· If we do not know if the account exists, then this could be incriminating

· To the extent they know he has account there, does it become less of a problem

· Stevens: says they are making him use his mind

· This is closer to schmerber: signature is more like blood test, but how close do we have to be 

· Schmerber: stick and draw blood-non voluntary

· Doe: “you write your name”

· This is a balancing test case: if we can not get access to these records, this will hamper the needs of white collar investigators and we are not asking the suspect to do too much by signing name

· By the time you get to bootnight-should not let the privilege test but this is a child case- the child could be dead

· There is more use of the mind here than in schmerber

· If a voice sample is already 

· Cognition Theory - What is it you get from someone’s oral testimony: content of testimony, body language, demeanor (ie clues to credibility of the witness) (in other words you get oral testimony and communication that is not oral)

· Penn v. Muniz (1990): sluring words is like oral testimony at trial

· Asked 8 questions

· What is the date of 6th birthday? To see if he could do the math.  Why this question? They want to incriminate him

· ( is willing to answer, but can’t

· Note: he did not try to invoke privilege, so not sure that he feels cruel trilemma, because he is trying to help officers

· This is not incriminating in itself

· Using mind, but maybe not in a way that matters

· Court says this does not come in 

· Prof can not figure out why only some stays out and some stays in (thinks it may be “piling on” to make him look more drunk)

· Court only prevents this question

· Suggests confusion of the court

· Corporations do not get privilege

· Required records doctrine

· Shapiro is core case:

· Allows the govt to keep for civil purposes and produce later at criminal trial 

· This invokes cruel trilemma

· Marchetti is really not required records case- just force to pr

· Perjury: the privilege will not protect perjury 

· Kortash: The only way you know he is lying is because you have immunized testimony-but this is prosecution

· Applebaum: Prosecuted for purjery while under immunity: there are no limite

· Bottom line: if your client is lying don’t expect privilege

· Balancing of the test

· Byers: hit and run requires you to leave your name at the accident- you are admitting your involment in criminal accident

· Harlan: this evidence can come in because the interest in this statute is so important that is overrides the privilege (5th vote more reasoned opinion): He says this is testimonial

Baltimore City Dept of Social Services v. Bouknight (1990)
· Mother told to produce her child to the city child welfare service or go to jail.   
· Incriminating b/c of concern re murder/abuse. It is testimonial – might show her abuse or murder. Regulatory interest is strong enough. Interest balancing 
· Serious social cost or the testimony comes in b/c of the legitimate regulatory interest 
· Where the privilege 1) imposes serious social costs that 2) get in the way of legit. regulatory interests, the privilege will give way

Confessions

1) Hearsay rule – exception admissions by a party are not hearsay

2) Not generally admissible against co-defendants
Ch. 6 Fifth Amendment: Interrogation and confessions


B. Police Interrogations



1. The road to Miranda

Chapter 6. - D. – Police Interrogation 




1. Police Interrogation and the Miranda Revolution 

VIII. Police Interrogation and the Miranda Revolution

A. Custodial Interrogation

1. The big question = What is it we are trying to guard against/what are we most concerned about?

a. Coercion – “forced admission”

i. Forced in what way? – physical, mental

ii. “trickery” note

b. Reliability (of information gotten) – making sure whatever gets into court is trustworthy

c. Liberty, dignity, equality, freedom, 
d. freewill/choice - that you should confess if you choose to confess
2. What is the problem we are directing judicial resources at?

B. Parry thinks Miranda is kind of like Row v. Wade

1. The methodology – the way the courts balances and tries to come to a conclusion

2. The 60s style – we can make the Constit. work

3. A lot of “dignity” issues, but not like Boyd case- see pg. 824  “It is obvious that such an interrogation environment is created for no purpose other than to subjugate the individual to the will of his examiner.  This atmosphere carries it s own badge of intimidation.”

C. Justice jacksons dissent in Watts case pg. 811 at top – “under this conception of criminal procedure, any lawyer worth his salt will tell the suspect in no uncertain terms to make no statement to police under any circumstances

1. Our system does work on confessions, but it is a managed type of confession

D.  “Trickery” – should it matter if there really is someone coming, after threat like in Berlin interrogator Germany example

E. Brown v. Mississippi ( US 1936)

1. A horrific case – guys stripped and laid over chairs and whipped to shreds until they not only confessed, but in every way and detail as demanded by those present

2. An easy case in many ways

a. It violates any type of human dignity principles

3. Parry says The the question is can you get the whole indictment dismissed, not just certain evidence  = this is bigger than just dismissing the evidence

F. Even after Miranda there is some level of coercion = issue is how much?

G. Efficiency in law enforcement vs. a coercive atmosphere discussion

1. Its’ not like police welcomed Miranda with open arms, but it is less imposing on the police than 

H. Voluntariness doctrine – 

I. 5 different ways in which the Supreme court has tried to deal with police coercion/

1. Hopt v. Utah (US 1884) – reliability/trustworthiness approach

a. Says we have to have voluntary confessions b/c otherwise we won’t know if the information is reliable/correct

2. Bram v. US (US 1897) – only an unfettered choice to confess can be allowed
a. Interrogator says you are in an awkward situation

b. Part of 

c. If you can’t even say what you say in Bram, then officers can’t even come in and say “things will be better for you if you cooperate”

d. Only an unfettered choice to confess can be allowed

e. Bram didn’t stand for much for about 50 years

3. Brown v. Mississippi (US 1936)– the easy case = due process voluntariness doctrine

a. Note on the “Wickershem Commission” – defined the “3rd degree”

4. Ashcraft v. Tennessee (US 1944) – a little harder case
a. No physical violence, but 36 hours straight of interrogation

b. This is how you do the due process voluntariness doctrine:

i. Was the (’s will overborn by the circumstances surrounding the confession

ii. Another way to say – “under the totality of the circumstances, was the confession coerced or not?”

c. This is basically seen as a failure now

5. Escobedo v. Illinois (US 1964)

IX. Massiah v. US (US 1964) – require lawyers is one way to avoid coercion – right to counsel for interrogation is required

A. Parry notes:

B. Escobedo case in notes of this case = holding – “We hold, therefore, that where as here;

1. The investigation is no longer a general inquiry into an unsolved crime but has begun to focus on a particular suspect;

2. The suspect has been taken into police custody;

3. The police carry out a process of interrogations that lends itself to eliciting incriminating statements

4. The suspect has requested and been denied an opportunity to consult a lawyer, and;

5. The police have not effectively warned him of his absolute constitutional right to remain silent;

6. The accused has been denied “the Assistance of Counsel” in violation of the 6thAmend. to the constitution as “made obligatory upon the states by the 14th Amend…”

C. Rule: After the accused has been indicted, the 6th Amend. forbids the use at trial of  incriminating statements deliberately elicited from the accused by government agents in the absence of counsel.

D. Facts: While free on bail following his indictment and arraignment, Massiah ( made incriminating statements to an accomplice who had secretly agreed with authorities to act as an informer

1. Massiah, was arrested, attaigned, and indicted for possession of narcotics

2. He retained a lawyer and pleaded not guilty and was released on bail

3. In the same indictment, Colson was charged

4. Colson then agreed to cooperate with federal agents in their investigation of Massiah have a radio transmitter installed in his car so fed. agents could listen to his and Massiah’s conversations

5. During one such conversation, Massiah made incriminating statements

6. The dist. ct. admitted those statements to trial, which resulted in Massiah’s conviction

E. Reasoning:

1. Under the 14th amend.

The Fifth Amendment

b) No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a grand jury, except in cases arising in the land or naval forces, or in the militia, when in actual service in time of war or public danger; nor shall any person be subject for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation. 


a) Miranda v. Ariz. (1966)
b) Police station/isolation/questioned 2hrs/no advice of rights

c) Court avoids due process - Not level of coercion in Brown/Nothing shocks conscious

d) Maybe 6th under Escobedo - Except π never asks for attorney

e) Warren decision

i) Break from traditional opinions - Analysis of police manuals

ii) Trend – the modern practice of in-custody interrogation is psychologically rather than physically oriented and coercive in nature
iii) Huge policy – legislative opinion - Suspicious of fact finding of trial court

iv) Elements

(1) Advised right to remain silent

(2) Must stop interrogation if ∆ refuses to talk

(3) Ask for attorney – stop interrogation

(4) Waiver must be clear and explicit

(a) Gov has heavy burden - Some affirmative proof of waiver

v) ***Johnson v. Zerbst*** Knowingly, voluntarily and intelligently

(1) Not enough to give up constitutional rights in ignorance

(2) Suppression result of violation

(3) Applies to custodial interrogations

vi) Creation of bright line rule 

f) When does 5th amendment attach – when does a case start?

X. Miranda v. Arizona (US 1966)

A. Trying to protect liberty and choice and trying to protect/make some room for interrogation by police - Parry notes – not in book -
1. Trying to balance these 2 things

2. Does this by coming up with a series of protections from the 5th amend.

a. Keep saying “these or something like it”

3. Gatehouse idea– for the 5th amend. to mean anything at trial, we need to think about what it means at the station house – that you need to provide some protection at that level not just in court

4. Waiver – ???

a. Chief justice says the police carry a heavy burden of proving waiver

i. If going to allow waiver at all must have this heavy burden

5. View that Miranda is overprotective – does more than just stop coercion, it gets into the area of permissible coercion and in the way of legitimate police business

a. Meaning permissible coercion is not clear

b. Once you say there can be legal coercion and ?? you draw a line

B. Rule: A (’s statement may not be offered into evidence if it results from custodial interrogation of the ( by the government unless warnings under the 5th Amend. have been given to the (
C. Facts: Miranda contended that his written and oral confessions should not be admitted into evidence b/c he was not advised of his right to consult with an atty. and to have one present during the interrogation

D. Dissent
1. Harlan- will weaken/frustrate law enforcement

a. The 5th amend. has never been thought to forbid all pressure to incriminate one’s self in relevant situations and precise knowledge of one’s rights is not a settled prerequisite under the 5th Amend.

2. White - says you just talked about not coercion etc. , but then have a situation where suspects will waive their rights and so still have a problem – showed the door that police would walk through

a. And has happened in reality

E. **Parry note – said it is not about getting rid of all coercion – give some space

1. if want to maintain confessions and want to have a rule that ?

2. Miranda is not trying to choose one or the other, but balancing them

F. Parry - How can you question outside of Miranda? Will discuss this later

1. Options: Tape the questioning,  get an atty and ask questions in presence

G. The 3rd Degree” idea on pg. 840

H. Analysis in brief book

1. There is no requirement that police stop a person who enters a police station and states that he wishes to confess to a crime

2. Volunteered statements of any kind are not barred by the 5th Amend., and their admissibility is not affected by the majority’s holding

Ch. 6 – the 5th amend. – B. Police Interrogation – 2. The Scope of Miranda: Custody, Interrogation CB 841-858
XI. Police Interrogation (Parry wrote on board)

A. Coercion, choice, autonomy/liberty, trickery…

B. Notice of rights

1. Silence ( invoke rights (won’t speak if made aware of rights)

2. Waiver

3. Violation ( lead to exclusionary rule

C. Station House ( confined, pressured, out of sight

1. Core case ( arrest (custody) and direct interrogation (“Did you do it..?”)

XII. The Scope of Miranda – What is custody? (from book pgs. 841-845)

A. What is custody? - Miranda only applies to custodial interrogation so what is “custody”?

1. Court has applied Miranda to:

a.  the questioning of a suspect in his bedroom at 4 a.m. by 4 police officers

b. Court has also applied to the testimony of a psychiatrist at the penalty stage of a capital case on his psychiatric examination of the ( where the ( was not given the Miranda warnings prior to the examination

i. Even if person not in custody Court said good for people to be warned

2. Court found no violation of Miranda where:

a.  the (s voluntarily went to the station houses, were not under arrest, and gave confessions there

b. Nor is Miranda applicable when an investigation has focused on a suspect but the police have not made an arrest

B. The meaning was uncertain under these cases, but Berkemer v. McCarty (US. 1984) clarified a bit:

1. After Berkemer, Terry stops do not implicate Miranda, while arrests presumably do.

2. Traffic stops not like at being at a station house

3. A usual expectation that can leave after a short registration check and maybe a citation

C. Miranda Not applied to grand jury room

D. 2 situations where need to figure out if Miranda applies:

1. street encounter

a. Rule - a Terry stop (street encounter) does not trigger Miranda

b. Court says just not coercive enough

i. Your freedom is constrained to some extent – do you feel free to leave

ii. “you are not at the mercy of the police”

iii. you are not secluded – like in an interrogation room = people can seej

c. if applied Miranda to Terry stops would basically what you did with the Terry stop rule so can see why court ruled 8-1 that Miranda doesn’t apply here

2. An Arrest triggers Miranda – but don’t come away thinking you need to have an arrest to trigger Miranda

a. Is there a level of coercion similar to an arrest, then most likely will apply

b. If more like Terry stop, then most likely will not apply

E. Stansbury case on pg. 845 – police officers investigating a murder went to the (’s home late at night and officers told him they though he might be a witness and asked him to accompany them to the station.  After he got to the station, Stansbury made several incriminating statements.  Only then did the police give him his Miranda warnings and tell him he was under arrest.

1. In custody or not – is this more or less coercive than a Terry Stop?

a. CA Supreme court concluded Stansbury was not in custody at time of statements b/c he was not their prime suspect at the time of the statements (intent of police) and so allowed, but USSC reversed saying the officer’s intent was irrelevant

2. When does it become custodial?

F. How do you know when it is custody?

1. Can get down to the reasonableness and belief of person “in custody”

2. It is going to be a balancing test: about whether the person (1) felt free to go or not (2) and they reasonably believed this, but not the average person

3. **not the average person - the reasonableness or objective component won’t be what the average person would think, but what we think the appropriate rule is:

a. the court does not want to deprive the police of a tool for getting a confessions
G. What does Miranda stand for helps see if these cases are OK or not

1. The ability to make a choice is there, but 

2. The most important thing in the Miranda doctrine are to dispel the most atrocious forms of coercion

3. Remember justice White’s dissent in Miranda – that a suspect may waive their rights in this coercive model

H. Custody -   the bottom line according to Parry

1. Arrest = custody

2. Restriction of movement that amounts to custody = custody

3. But if have the freedom to move/leave, even if feels like custody – then it may not be custody

I. “Custodial Interrogation” – in Miranda meant “by custodial interrogation, we mean questioning initiated by law enforcement officers after a person has been taken into custody or otherwise deprived of his freedom of action in  any significant way.”

XIII. Rhode Island v. Innis (US 1980)

A. Rule: There is no interrogation where comments by one officer to another officer about the dangerousness of the crime elicit a response from the suspect

1. Note – if the officer directly asked Innis in the form of a question where the shotgun was so handicapped children could be protected, there would then haven been an interrogation
2. In determining whether there is an “interrogation” – it appears the totality of the circumstances must be examined

3. Factors to consider:

a. The nature of the statements, 

b. The surroundings where they are made, and 

c. The duration of the statements, among others

B. Facts: Innis (, contended that a police officer’s comments were made in order to elicit a response by Innis, thereby interrogating him, in violation of Miranda

1. Robbery victim ID Innis and that he used a sawed off shotgun

2. When police picked up Innis he was unarmed and 3 different officers advised Innis of his Miranda rights and Innis stated that he understood them and he wanted to speak to a lawyer

3. The police’s captain said not to question, intimidate, or coerce Innis in any way

4. One of the officers stated to the other that there was a lot of handicapped kids in the area and they might find the gun and hurt themselves

5. Innis interrupted the conversation and told the officers he would show them where the gun was

6. Innis was again informed of his rights while the search for the shotgun was in progress, but Innis 

C. Issue/Holding: Is there an interrogation where the comments by one officer to another officer about the dangerousness of the crime elicit a response from the suspect? = NO

D. Reasoning: given that the term “interrogation” under Miranda refers not only to the express questioning, but also to any words or actions on the part of the police that the police should know are reasonably likely to elicit an incriminating response from the suspect

1. Given the fact the entire conversation appears to have consisted of no more than a few offhand remarks, it cannot be said that it was reasonably likely that Innis would so respond

a. “this is not a case where the police carried on lengthy conversation in thepresence of the suspect or where the officer’s comments were particularly “evocative” 

E. Parry says maybe the the court wanted to make sure in situations like this with kids etc. there was no problem with what went on

XIV. Illinois v. Perkins (US 1990) –Miranda forbids coercion, but not deception
A. Parry in class notes

1. If a reasonable person doesn’t have a reasonable expectation of privacy (White case) then why does an inmate expect to have reasonable expectation.

2. It does seem to undermine Innis though. (reasonably likely to enlist incriminating envidence)

3. Test - In Perkins, focuses on whether inmate feels like in interrogation environment (coercive experience). = this is the test

4. If take this as the test, these cases are easy

5. Perkins really drives home the idea, that Miranda is about curbing particular kinds of behavior (nasty stuff)

a. It is not about:

i. Respecting the dignity of the person on the other side of the interrogation table

b. If there is no reason to worry about coercion then there is nothing ????

c. Created an incentive to get around Miranda

6. Note though – that if the ruse was so great that they felt threatened etc. then maybe Miranda would apply

a. The former Nazi in Berlin case

B. Rule: Miranda warnings are not required when the suspect is unaware that he is speaking to a law enforcement officer and gives a voluntary statement

1. Miranda forbids coercion, but not deception

C. Facts: Perkins (, contended that statements made to an undercover officer in jail should be suppressed b/c his 5th Amend. privilege against self-incrimination was violated under the terms in Miranda

1. An undercover govt’ agent was placed in the cell of Perkins who was incarcerated on charges unrelated to the subject of the agent’s investigation

2. Perkins made statements that implicated him in the crime that the agent sought to solve

D. Issue/Holding: Are Miranda warnings required when the suspect is unaware that he is speaking to a law enforcement officer and gives a voluntary statement?  NO

E. Reasoning: 
1. Conversations between suspects and undercover agents do not implicate the concerns underlying Miranda.
2. The essential ingredients of a “police-dominated atmosphere” and compulsion are not present when an incarcerated person speaks freely to someone whoem he believes to be a fellow inmate
3. When a suspect considers himself in the company of cellmates and not officers, the coercive atmosphere is lacking
4. Ploys to mislead a suspect or lull him into a false sense of security that do not rise to the level of compulsion or coercion to speak are not within Miranda’s concerns
a. Therefore, Perkins’s statements were voluntary, and ther was no federal obastacle to their admissibility at trial
F. Analysis from brief book  - 
1. The majority distinguishes this case from Mathis v. US (1968), where an inmate in a state prison was interviewed by an IRS agent about possible tax violations.
a. Not Miranda warnings were given before questioning
b. The Court held that the suspect’s incriminating statements were not admissible at his subsequent trial on tax fraud charges
2. The difference between the 2 cases lies in the fact that the suspect in Mathis was aware that the interviewing agent was a government official and, therefore, might feed coerced
G. Note 3 – the use of undercover agents to get information form (s in custody can still run into constitutional problems 
1. Under certain circumstances the practice violates the 6th amend.
2. Can also violate the due process clause AZ v. Fulminante 
a. Prison informant – the ( was subjected to threats of assault from other inmates; the informant offered to protect him if hw would tell the informant what happened in a rumored murder.
H. not going to be Miranda situation unless custodial and 

1. Innis rule – does the suspect think he is being interrogated or not

2. Perkins rule – line drawn between deceptions and coercion

a. Licenses deceptive practices and tricks

I. Can interrogate as long as they don’ invoke their rights

J. AZ v. Fulminante = 

K. ∆ while incarcerated, made friends w/ an FBI  informer masquerading as an organized crime figure. The ∆ was apparently subjected to threats of assault from other inmates; the informant offered to protect him if he would tell the informant what happened in a rumored murder. The ∆ confessed to the murder, and the informant passed the confession along to the police. 

L. The court held that the confession was involuntary and hence inadmissible See there is some role for the due process clause to sweep up shocking behavior

M. In general, if you have waived your Miranda rights, and it is a valid Miranda waiver, then you basically waive your due process claim as well as you 5th Amend. Claim

1. As a lawyer don’t forget about a due process clause challenge
XV. Miller v. Fenton - Strategic deception is OK
XVI. Hypo 1

A. Facts

1. A ( requests a meeting with officers at a park

2. One of the officers says whatever you say, it won’t be used against you

3. The ( says, OK I did it – and the cops book him and use his statements against him

B. Who wins?

1. 3rd cir. Said that custody is not required for the due process inquiry

2. due process – have they acted arbitrarily toward you

3. question is does this make it involuntary in a way that it doesn’t in Perkins

a. is it more like Fulminante or Perkins

XVII. Note 4 - PA v.  Muniz (US 1990) – routine booking questions exceptions to Miranda”

A. Public policy exception basically

B. Inventory search exception and routine questions exceptions to Miranda are full exceptions – can use everything you get/see

1. If see that guy stumpling and slurring while answering you get to use that

2. If searching in car and find dead body can use that, even if did not read Miranda rights

XVIII. Hypo 2 – US v. Taylor
A. Facts

1. Is picked up and in police car and ( asks “why is this happening to me” and police responds “you can’t be growing dope like that”

2.  then ( makes incriminating statement

B. If officer responds “why do you think this is happening” then most likely in interrogation territory b/c response

1. Under Perkins – does ( feel interrogated

2. Should the officer know that his response could be seen as an interrogation or know it was in that territory under Innis

C. Court said it is allowed in b/c the officer was answering someone’s question, not asking the ( one - ( asked him a direct question

XIX. People vs. clark

A. Facts

1. Guy in custody and start questioning and the suspect invokes and questioning stops

2. The suspect turns to officer in this room and asks – “What do you get for a crime like this, 30 years?”

3. Officer replied – “not unless you are a mass murderer”

4. The suspect confesses

B. Court said no interrogation b/c officer answering a question

Ch. 6 – the 5th Amend.: Interrogations and Confessions


B. Police Interrogations



3. The Scope of Miranda: Waivers
*many note and textual cases here, only 1 actual case

XX. Waivers = Waiver of right to remain silent and Waiver of right to counsel

A. 1st need to have custody

1. pg. 858 and 859 basically quote Miranda and make it seem like it is very hard/heavy burden on govt. to have a waiver, but will find out not

B. Time of waiver -  2 points

1. After arrest and before warnings are given 

a. Person make incriminating response to police interrogation = no analysis needed, no waiver

b. You don’t interrogate people before giving warnings

2. After you give warnings

C. 2 Questions:

1. Is the waiver valid

2. What do we do with suspects who invoke these 2 rights

D. Duckworth case – makes clear there is not a constitutionally clear exact form in giving warnings

1. Can vary as long as sufficient

2. If invoke right to lawyer – they don’t have to go out and find you a lawyer

a. You have a right to a lawyer, but not to have police get one for you

b. They just can’t question you anymore unless you initiate

3. You may sit in cell for some time obviously and you may decide to talk yourself (waiting for areignment

a. If sitting in cell alone you may feel pressure to make contact/or do something

XXI. Waivers without invocation – pg. 872

A. North Carolina v. Butler (US 1979)

1. At time of arrest ( was fully advised of Miranda rights

2. At FBI headquarters he was handed paper “advice of rights” form to sign and was told he didn’t have to sign or say anything

3. He wouldn’t sign anything, but would talk

4. He incriminates himself

5. Officers said ( said nothing when told of right to assistance of a lawyer

6. Court said that in some cases waiver can be clearly inferred from the actions and words of the person interrogated
Watering Down Miranda

1) N.C. v. Butler - No need for a specific express waiver

a) Circuit court cases

i) Valid waivers inferred from confessions even when paper waiver refused to sign

ii) Courts are finding waiver in the face of explicit rejection of waiver

b) Supreme Court – commented that Miranda not constitutional – just prophylactic

2) Moran v. Burbine (1986) -  Police not req’d to provide flow of info to suspect re: waiver
a) ∆ arrested for burglary/later info reveals he’s a murder suspect/Mirandized/refuses to sign waiver/officers interrogate others/Officers inform dept. investigating murder/Officers come up/∆’s sister contacts lawyer/public defender calls station house/cops explicitly state won’t question (/other officers question/∆ signs waiver a couple/confesses

b) ∆’s in custody, being interrogated, testimonial

i) Read his rights

ii) DID HE WAIVE? - Originally no/but later yes

c) Supreme Court – O’Connor

i) Waiver must be voluntary - ∆ Claims no coercive pressure

(a) Whereas Miranda presumes coercive pressure from environment

ii) Made w/ full awareness of both the nature of the right being abandoned and the consequences of the decision to abandon it.

iii) How did ∆ “knowingly and intelligently” waive w/out consulting attorney

(1) Information not in your possession is irrelevant to one knowingly waiving their rights

(a) Ignores “intelligent” arm of Zerbst
(2) We have never read the Constitution to require that the police supply a suspect with a flow of information to help him calibrate his self-interest in deciding whether to speak or stand by his rights - Directly in face of Miranda

iv) Public policy decision – confessions are essential to law enforcement

d) Court sending the shot - Not going to police waivers closely/can isolate ∆’s counsel
XXII. Moran v. Burbine  (US 1986)
A. Parry class notes – 
1. See how law here carves out pieces and looks at just those and decides

a. It was a trick – officer lied to a lawyer in order to keep atty away so could ask questions and get info from suspect

b. Noted that Moran seems to say that Escobedo doesn’t stand for much anymore

2. Moran again shows that Miranda is about balancing

B. Rule: A pre-arraignment confession preceded by an otherwise valid waiver is not tainted by unrelated police misconduct
C. Reasoning: This rule follows from the Underlying purpose of the Miranda rules and striking a proper balance between competing interests

1. In regards to Miranda - Purpose of these rules is to dissipate the compulsion inherent in interrogation and in so doing, guard against abridgment of a (’s 5th  amend. rights

2. In regards to striking a balance – given Miranda’s recognition of the need for police questioning as an effective law enforcement measure as weighed against the need to provide a ( with some protections against such an inherently coercive process, a rule requiring additional protection fro conduct unrelated to this process would be both unnecessary for the protection of 5th Amend. privilege an injurious to legitimate law enforcement.

3. In the instant case, since the police misconduct centered around activity unrelated to Burbine’s otherwise valid murder confession and since it did not offend the 14th Amend.’s guarantee of fundamental fairness, burbine’s motion to suppress his confession was wrongly granted by the ct. of appeals

4. A rule that focuses on how the police treat an atty, conduct by the ( during interrogation, would ignore both Miranda’s mission and its only source of legitimacy

D. Note 4. -  Miller v. Fenton (3d Cir. 1986)

1. The interrogator keeps saying to suspect that he is his friend and to unburden his mind

2. Hints that the person who did this needs psychological help

3. Interrogator says that he wants to help him with his problem

4. Brow beaten by ‘empathy’ type of situation

5. Is this deceptive or coercive?

E. Note 5 – the status of police trickery issue depends in part on the meaning of the words “knowing” and “intelligent”
1. One might fairly argue that virtually no police confessions are “knowing” or “intelligent” in the ordinary sense of those words b/c a well informed suspect who is thinking would almost always keep quiet.

In Mosely and Edwards cases keep in mind that they say that it is easier overcome the right to remain silent as opposed to right to counsel

Ch. 6 – the 5th Amend.: Interrogation and confessions

B. Police Interrogation

4. Miranda and the Consitution

XXIII. 2 tracks = right to counsel and right to remain silence – Mosely and Edwards cases

A. Michigan v. Mosely ( silence

B. Edwards v. Arizona (US 1981) ( rt. To Counsel

1. Holds that when a suspect in custody invokes hi Miranda right to counsel, the police cannot initiate further questioning
C. Roberson like Edwards (fact pattern)

1. Said ???

D. Minnick – Roberson and Minnick they say that Edwards v. AZ is important

E. Parry said that seems like Minnick and Mosely can’t coexist easily

1. In terms of data, there is more data

2. There is a lot more litigation in regards to right to  counsel than right to silence

F. Bottom line

1. Right to counsel is a powerful thing

2. They cannot reinitiate unless you initiate contact

3. You have to invoke your right to counsel in the proper way in order to get the protecion under the Edwards line of cases = “I WANT A LAWYER”

G. Can’t just say “maybe I should have a lawyer” = this does not cut it

1. You unambiguously invoke or you fail

H. Davis v. US (1994) – rule on clarity – the reasonable officer

1. If the statement invoking counsel is not unambiguous/if the statement fails to meet the requisite level of clarity,, Edwards does not require that the officers stop questioning the suspect

2. Rule – if a suspect makes a reference to an attorney that is ambiguous or equivocal in that a reasonable 

I. Connecticut v. Barrtet (US 1987) – yeah I’ll talk, but I want a lawyer before I sign anything

J. OR v. Bradshaw (US 1983) Reinitiation of contact – Bradshaw case

1. Rule – routine questions from the suspect are not initiation by the suspect

a. “what’s going to happen to me now”

K. Parry says that maybe the rule from Davis and Bradshaw is that close calls are going to go to the Govt., not the suspect

1. If want to invoke need to be very careful you are clear and don’t do anything that may be reinitiation

3) Michigan v. Mosley – cops get 2nd bite at right to silence

a) suspect was interrogated for a theft and murder. He raised Miranda in one, but not the later one and made incriminating statements. 
b) ∆ arrested/invokes right to silence/stopped interrogation/2hours/different cop advises of rights and interrogates/obtains waiver and confession

c) What impact does invocation have on later confession?

d) SC - Admissible

i) 2nd question/2nd offense/Mirandized both times/Different cops

ii) Scrupulously Honored - Cessation more than momentary but can’t be indefinite

iii) It would be irrational to not let the cops question again

4) Invoking right to counsel

a) Edwards v. Az  - Right to attorney protected like the 6th
b) ∆ arrested/wants a deal/cops can’t give – call DA/maybe I better get a lawyer/put back in jail/police want to talk/∆ claims he doesn’t want to talk/jailer says he has to/detectives/want to hear taped confessional/will say anything just not on tape/cops say they can use oral statements too/∆ inculpates self/

c) Suppressed confession because Police initiated second contact

(1) ∆ must initiate contact OR Counsel must be present

5) Mississippi v. Minnick - Once ∆ asks for a lawyer/∆ must initiate contact –OR- speak w/Lawyer 

(1) Bottom line – right to counsels strong and officers can’t reinitiate. 
(2) “maybe I should get an attorney” 
(a) Davis 868 – unambiguous or equivocal reference to counsel needed  
(b) Bottom line Have to invoke the right to counsel  in a proper way 
(c) What officers should reasonably know – some Δ only respond reluctantly – strong invocation  
Miranda and the Fruits of the Poisonous Tree Doctrine

1) What happens when initial confession obtained in violation of Miranda is used to obtain second confession

2) Harris v. N.Y. (1971) – use confession for Impeachment

a) Confession in violation of Miranda/Used to impeach testimony at trial

b) Issue: can illegal confession be used for impeachment purposes

i) Well established that can’t be used as part of case in chief

c) Supreme Court - Miranda not intended to promote perjury

d) “sufficient deterrence flows when the evidence in question is made unavailable to the prosecution in its case in chief”

e) “Locking the Defendant in” – police now incentivized to go for the illegal confession to lock in ∆

3) Oregon v. Hass – Post request for attorney coercive confession – used for impeachment
a) ∆ given Miranda warnings/∆ wants attorney/cops continue interrogation/get confession/ 

b) Holding: can be used for impeachment purposes

4) Oregon v. Elstad (1985) – no fruits if flaw is remedied

a) Burglary suspect/cops get warrant/go to house to arrest/mom let’s ‘em in/tell him to get dressed and accompany them into living room

b) “do you know why we’re here” etc., etc. “yeah, I was there – pre-mirandize

c) Take to station/cool off for an hour/mirandize/confession

d) Is the Miranda confession precluded by first one? – Fruit of poisonous tree

e) Court

i) Tucker – no fruit of poisonous tree for witness discovered through illegal confession

(1) Miranda is prophylactic not constitutionsl

ii) If errors are made by law enforcement officers in administering the prophylactic Miranda procedures, they should not breed the same irremediable consequences as police infringement of the Fifth Amendment.

XXIV. Miranda and the Constitution and the exceptions and limitiations

A. We have 3 different types of doctrine here:

1. Due Process ( involuntary confessions

a. consitutional

2. 5th Amend. Privilege ( compelled testimony

a. constitutional?

3. Miranda ( unwarned confessions

a. Quasi-constitutional

B. 1 and 2 are Constitutional and 2 and 3 are prophelactic, quasi – const., Const. common law, sub const.

(b) Specialized fed common law, but congress can overrule it. – Dickerson 

(c) How you deal w situations where Miranda might not apply – booking,
i Booking exception: Miranda does not apply to Routine booking questions. But if any statement outside the process is coercive, excluded. 
ii Public safety/ Quarles exceptions 891 
(i) “where is the gun?” – Δ’s answer and the gun both come in as evidence. 
(ii) If officers asks and Δ says I’m not telling you – DP territory. 
(iii) Innis – “kids gonna find this….dangerous…” DP. 
(iv) Where is heroin? – not yet litigated. 
(d) Harris v. NY - Voluntary statement obtained violation of Miranda can be used for impeachment. 
i Miranda is different from 5th A privilege rule

ii Fits in w general concern about perjury 

(e) Doyle 904
i Testify at trial. “why didn’t you tell us you were innocent?” 

(f) Jenkins 
(g) Fruit of poisonous tree issue

i Oreogn v. Elstad (1985) – incriminating statement prior to warning. second statement after warning allowed in. 
XXV. (booking) Exceptions to Miranda
A. NY v. Quarles (1984) – public safety exception to Miranda (complete exception)
1. Facts

a. after a pursuit Officer asks a suspect in a grocery store where the gun is after seeing an empty shoulder holster on the suspect, (in grocery store) 

b. and the guy nods over to a location and officer gets the gun and then arrests the guy and gives him his Miranda rights

2. Issue- What do you do?  Was the gun admissible in court?

3. The Court held it was pursuant to a “public safety exception” to Miranda

4. The public safety exception is a complete exception - the gun and the statement that it is over there comes into evidence

B. Public safety exception is not an exception for anything you want to do to protect public safety

1. Due process doctrine applies here in Quarles

2. Yes, the guy can get the gun, the question is what follows from this, what gets let in, and Quarles says it all does = complete exception

C. How about “Where is the heroin?” – no drug cases as of yet allowing it

1. Quarles exception allowed in firearms cases, but has not been extended much beyond this situation

2. Parry brough up Innis case and 

XXVI. Impeachment exception- 

A. Harris v. NY (1971) – a critical case in the development of the ??? of Miranda

1. Rule: Voluntary statements, obtained in violation of Miranda are admissible

B. Miranda rule is different from the 5th amend. rule ????

C. Doyle v. Ohio case – 

D. Jenkins v. Anderson (1980)

1. Where a murder ( testified at trial that the killing was in self-defense, the Court found no constitutional barrier to questions on cross examination about why the ( ramined silent and not reported the matter to the police during the 2 weeks between the killing and the time that he turned himself in

E. Harris v. NY

F. The impeachment use gets stronger with each case 

XXVII. Fruit of the poisonous tree doctrine

A. OR v. Elstad (1985) – 

1. A case where the Court expressly declared that Miranda was something other than a constitutional mandate – that raised the question of whether fruits of Mriranda violations were admissible

XXVIII. Missouri v. Seibert (US 2004) – the second statement is the fruit of the poisonous tree

A. Rule: the police technique of interrogating in successive, unwarned and warned phases violates the requirements of Miranda

B. Facts: Patrice Seibert( argued that since her murder confession was obtained by the police technique of interrogatin in successive, unwarned and warned phases, known, “question-first”, the requirements of Miranda were violated

1. in questioning Seibert, a murder suspect, the police interrogator employed a widely used interrgation technique known as “question-first” in which the interrogator questions the suspect first, then gives the Miranda warning, and then repeats the questioning until the interrogator obtains the confession or incriminating statement which the suspect has already previously provided.

2. After employing this technique of interrogating in successive, unwarned and warned phases, Seibert confessed to murder prior to her warnings and then again after being given the warnings.

3. The trial court suppressed Seibert’s pre-warning confession, but admitted her post –warning confession.  She was convicted of murder
C. Issue/Holding: Does the police technique of interrogating in successive, unwarned and warned phases violate the requirements of Miranda? YES

D. Reasoning:

1. Miranda addressed the interrogation practices likely to disable an individual from making a free and rational choice about speaking and held that a suspect must be “adequately and effectively” advised of the choice the Constit. guarantees.

2. The object of the 1st question technique here utilized against Seibert was to render Miranda warnings ineffective by waiting for a particularly opportune time to give them, after the suspect had already confessed

3. Just as no talismanic incantation is required to satisfy Miranda’s strictures, it would be absurd to think that mere recitation of the litany suffices to satisfy Miranda in every conceivable circumstance

4. Unless the warnings could place a suspect who has just been interrogatedin a psostion to make an informed choice qas to whether to speak, there is no practical justification for accepting the formal warnings as compiance with Miranda, or for treating the second stage of interrogation as distinct fromo the first, unwarned and inadmissible segment.

5. By an objective measure, applied to circumstances exemplified here, it is likely that if the interrogators apply the technique of withholding warnings until after interrogation succeeds in eliciting a confession, the warnings will be ineffective in preparing the suspect for successive interrogation, close in time and similar in content 

6. The “question-first” tactic threatens to thwart Miranda’s purpose of reducing the risk that a coerced confession would be admitted

E. CONCURRENCE (Breyer) – courts should exclude the “fruits” of the initial unwarned questioning unless the failure to warn was in good faith

F. Concurrence (Kennedy) Not every violation of Miranda requires suppression of the evidence obtained.  = totality of the circumstances test
1. The scope of the Miranda suppression remedy depends on consideration of whether the admission of the evidence under the circumstances would frustrate Miranda’s central concerns and objectives
G. Analysis from brief book – It is unrealistic , explained the Court, to treat two bouts of integrated and proximately conducted questioning as independent interrogations subject to independent evaluation simply b/c Miranda warnings formally punctuated them in the middle

H. Parry
1. Maybe??????????
2. Set of relevant facts that bear on the issue

3. Totality of the circumstances test

4. A warned statement follows the ??????

5. Testimony fruits may be kept out

XXIX. US v. Patane (US 2004) – non-testimonial = 3-2-1 physical evidence obtained from coercive confession is admissable

A. Rule: The Self-Incrimination Clause is not violated by the admission into evidence of the physical fruit of a voluntary statement
B. Facts: 

1. Upon arresting Sam Patane ( at his residence for violating a restraining order, a police officer attempted to advise Patane of his Miranda rights, but not no further than the right to remain silent.

2. At that point Patane interrupted, asserting that he knew his rights, whereupon the warnings were not completed

3. The police officer asked Patane about an illegal Glock pistol he believed Patane possessed

4. Patane told the officer the pistol was in his bedroom and gave permission to seize it.

5. Patane was indicted  for possession of the pistol
C. Issue/Holding: Is the Self-Incrimination Clause violated by the admission into evidence of the physical fruit of a voluntary statement? No

D. Reasoning:

1. The police do not necessarily violate Miranda rights by negligent or even deliberate failures to proved a suspect with the full panoply of Miranda warnings

2. Potential violations occur, it at all, only upon the admission of unwarned statements into evidence at trial

3. At that point, the exclusion of unwarned statements is a complete and sufficient remedy for any perceived Miranda violation.

4. Thus unlike unreasonable search under the 4th Amend. or actual violations of the Due Process Clause or Self-Incrimination Clause, there is, with respect to mere failures to warn, nothing to deter.

5. There is therefore no reason to apply the “fruit of the poisonous tree” doctrine

6. It is not for this court to impose its proferred police practices on either federal law enforcement officials or their state counterparts

7. Characterization of Miranda as a constitutional rule does not lessen the need to maintain the closest possible fit between the Self Incrimination Clause and any judge made rule designed to protect it.  Here there is no such fit b/c the introduction of non-testimonial fruit of a voluntary statement (the pistol) does not implicate the Self-Incrimination Clause

8. The admission of such fruits presents no risk that a (’s coerced statements will be use ( against him at trial.

E. Analysis in case brief book

1. As Patane makes clear, the Miranda rule is not a code of police conduct, and police do not necessarily violate the Constit (or even Miranda rule, for that matter) by mere failures to warn

2. B/c various prophylactic rules (including the Miranda rule) necessarily sweep beyond the actual protections of the Self-Incrimination clause, the Supreme Court has consistently taken the position that nay further extension of these rules must be justified by its necessity for the protection of the actual right against compelled self-incrinimation

3. It is for this reason, for example, that statements taken without Miranda warnings (though not actually compelled) can be used to impeach a (’s testimony at trial

XXX. So Seibert and Patane give us a bi-furcation of the fruit of the poisonous tree analysis – 

A. We should find Seibert confusing

B. Patane – pretty clear – 5 say no non-testimonial fruit of the poisonous tree

XXXI. Dickerson v. US (US 2000) – didn’t talk about much

A. Parry notes

1. Said kind of hard to take all that seriously as a piece of reasoning

2. Maybe Rhenquist’s heart is with Scalia and Thomas, but he though if he voted with them then justice Stevens would be the senior justice in the 

3. Nothing is overrule, nothing is changed – it is all there, Constitutional

4. Left with Const. law, common law, and the strange thing that Miranda is

5. Really a repeat of city of Bernie v. Forest

a. Have a ruling and Congress makes legislation to change and SC then makes another ruling

b. In both cases you learn that this is not the way to go about changing supreme court law

i. The SC does not take kindly to this type of negotiation/tactic

B. Rule: When a decision of the court involves interpretation and application of the Constitution, Congress may not legislatively superecede such decisions

C. Facts: Dickerson Sought to suppress a statement he made while in an FBI field office prior to being given his Miranda warnings.

1. Dickerson was indicted for bank robbery and conspiracy to commit bank robbery

2. Before trial, he moved to suppress a statement he made at an FBI field office on the ground that he had not received Miranda warnings before being interrogated

D. Issue/Holding: When a decision of the court involves interpretation and application of the Constitution, may Congress legislatively supercede such a decision? = NO

E. Reasoning:

1. Miranda and its progeny govern the admissibility of statements made during custodial interrogation in both state and federal courts.

2. Section 3501 provides that the admissibility of a custodial suspect’s statemtents should depend on whether they are voluntarily made.

3. Prior to Miranda, the admissibility of a suspect’s confession was evaluated under a voluntariness test

a. The requirement of the voluntariness was based on the 5th Amend. right against self-incriminatino and the Due Process Clause of the 14th Amend.

4. The Court’s decsion in Miranda and Malloy changed the focus of the due process inquiry

a. In Malloy the Court hled that the 5th Amdn.’s Self-Incrimination Clause is incorporated into the Due Process Clause of the 14th Amend. and this applies to the states

b. In Miranda, the Court recognized that the coercion inherent in custodial interrogation makes it difficult to determine whether a statement is voluntary or involuntary and heightens the risk of self-incrinimation

5. Section 3501 was enacted 2 years AFTER THE Decision in Miranda and was intended by congress to overrule the Court’s decision in that case

6. While congress retains the ultimate authority to modify or set aside any judicially created rules of evidence and procedure that are not required by the Constitution, it may not legilslatively supercede the Court’s decisions that interpret and apply the Constit.

7. Miranda is a Constitutional decision – the Court specifically stated that it was intended to explore some facts of the problems applying the privilege against self-incrimination to in-custody interrogation and to tive concrete constitutional guidelines for law enforcement agencies and courts to follow

8. Miranda announced a constitutional rule that Congress may not supercede legislatively

The Sixth Amendment

1) In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the state and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the assistance of counsel for his defense. 

2) All criminal prosecutions (federal) - Attaches only to criminal prosecution

3) A prosecution begins at the beginning of formal adversarial proceedings - Arraignment

4) Assistance of counsel

a) Historically not an affirmative right on ∆’s

i) State can’t interfere w/ right to obtain counsel/Not a grant of counsel if indigent

5) 14th amendment – due process to states

a)  incorporation of bill of rights on the states through this amendment

b) Fundamental rights implicit in the success of ordered liberty

c) Selective incorporation

i) Right to grand jury not implicit in ordered liberty

(1) Parts of 5th apply/parts don’t

XXXII. General

A. Parry

1. Have the 6th Amend. right to counsel that applies at critical stages

a. Attaches when proceedings in criminal process are initiated

b. But don’t get it before charges are filed or ??

2. So means that doesn’t attach to most interrogations

B. Have Massiah and Escobedo cases pushing us towards something more and then Miranda comes along creating a right to be notified about right to counsel

C. 5th Amend. right is made strong if properly invoke it, prohibits the police from coming back to 

D. so big question is what is left of 6th Amend. now – Massiah is still good law

1. Massiah is case where they trick and that causes exclusion

2. But in Perkins they trick and that is OK

3. So if going to use Massiah then ???

4. Either have to bring one or the other in line with 6th or 5th Amend.

E. Could floast as an explanante that the 6th amend. is more important

1. The 5th amend. right (Miranda) to counsel is prophylactic so not textual

2. The 6th amend. is totally textual – it is 

XXXIII. Brewer v. Williams (US 1977) – the ‘Christian burial case’

A. Parry

1. Was introduced as a Miranda case

B. Let’s think about as a Miranda case like the parties intitially did

1. Custody: he goes to turn himself in and tell where buried

2. Is he interrogated with Christian burial speech?

a. In this case the police discussion was pretty clearly directed at the suspect with the hope that there will be some information provided in response

C. Compare Moran casae – 

1. in that case As a constitutional matter, there have been no charges levied yet and no interrogation

2. Only have to work through your lawyer when you have the Constitutional right to a lawyer

D. Rule: Once adversary proceedings have commence against an individual, he has a right to legal representation when the government interrogates him

E. Facts: Following his arraignment, Williams (, told police where to find his victim’s body after police initiated a discussion on the importance of a Christian burial

1. Williams (, was charged with murdering a little girl in Des Moines, Iowa

2. He was arraigned inn Davenport and requested an attorney

3. The police sent to pick up Wiliams were instructed not to talk to him about the case without an attorney present.

4. On the drive, Detective Leaming, who knew Williams was religious, initiated a discussion on the importance of a Christian burial for the victim.

5. After the “Christian Burial speech,” Williams took detective Leaming to the girl’s body

6. Williams’ was convicted of murder despite his counsel’s efforts to suppress all evidence relating to Williams’s statements during the ride.

F. Issue/Holding: Once adversary proceedings have commenced against an individual, does he have a right to legal representation when the government interrogates him? = YES

G. Reasoning:

1. Wiliams was entitled to counsel at the time he made the incriminating statements, and there can be no serious doubt that Detective Leaming set out to  elicit information from Williams just as surely as if he had formally interrogated him

2. Further, there was no evidence that Wiliams waived his right to counsel

a. Williams’ consistent reliance upon the advice of counsel and his statements that he would only talk to police with an atty. present refuted any suggestion of waiver

3. Despite Williams’s express and implicit assertions of his right to counsel, Detective Leaming proceeded to elicit incriminating statements from williams

H. Notes:

1. **Analysis from brief book – While both the 5th and 6th Amends seek to protect a criminal ( from illegal interrogation, the significant difference between the 6th Amend. right to counsel and the 5th Amend. right against self-incrimination is
a. that the 6th Amend. right attaches after the initiation of formal proceedings
b. The right to counsel applies to any adversarial proceeding, as well as to noncustodial settings such as eliciting information from a suspect who is free on bail

c. This right may be waived only if the waiver is knowing, voluntary, and intelligent.

d. The state has the burden of establishing waiver

I. Parry – have to ask several questions:
1. Whether statements that he wants an atty alone can be invocation?

2. If under Miranda, he has invoked his right to counsel, then have to decide if the police have the right to come back as per Edwards case

3. Quarles case–if it is possible that this girl is still alive? – Should there be a public safety exception for kidnapping type of cases

a. Quarles not decided yet at this time

J. Parry – some views of issue

1. One view is that the 6th Amend is important in its own right; enables people to invoke rights to this important protection.

a. It’s not prophylactic

b. Independent value to be protected and cherished

2. Lawyers have role to play and protect that.  What about the issue of tricking lawyers? (when detective said would not talk to Williams, but did so)

K.  Host of questions now:

1. what does interrogation mean for purposes of the 6th Amend.

a. we have Innis and Perkins for the 5th Amend.

i. ? and trickery for Perkins

b. undercover agent ploys are barred under the 6th Amend. in cases like Massiah and ? (things like Perkins barred)

c. but then have the passive case: person shows up in cell but never does anything to actively elicit information about the crime

i. but only know that from the informant testifying

ii. tough if you are the judge = the informant has an incentive to lie and the ( has an incentive to lie as well so how do you decide?

2. Does the Edwards rule apply? – MI v. Jackson says yes it does

XXXIV. Michigan v. Jackson (US 1986)

A. Parry
1. So if police/presecutor - Delay arraignment as long as possible if they have not invoked their Miranda counsel rights so can have a longer chance to ‘interrogate” – get info
2. When do arraign them, arraign them for one thing only – the lesser crime b/c the 6th amend. right only applies to what you have a 6th amend. right to not other things (that haven’t been arraigned on
a. If burglary and homicide then arraign on burglary at that time
B. Texas vs. Cobb – how do you know what the different charges are and what is the same, 
1. same elements?

2. Says that ????? get this
C. Waiver – supposed to be hard to show
1. Here they quote the standard from Johnson v. Ziebst
a. ‘An intentional relinquishment or abandonment of a known right’
b. A heavy presumption against waiver
c. Heavy burden on govt.
2. **But then comes Patterson case where if wave your Miranda rights under 5th you also waive your 6th amend. rights** so a lot of this goes out the door
3. **lots of opportunities to waive rights:
D. Rule: Police may not initiate any interrogation after a ( asserts his right to counsel at an arraignment or similar proceeding without a valid waiver of the (’s right to counsel
E. Facts: Bladel ( ,and Jackson (, 2 (s being separately arraigned on unrelated murder charges, sought to suppress voluntary confessions given after they had requested counsel but before counsel had been provided to them.

1. At their arraignments, both men requreted counsel be appointed

2. Subsequently after being read their Miranda rights but before counsel was provided for them, both men voluntarily confessed.

3. At both of their trials the court overruled objections to the admissibility of their post-arraignment confessions

F. Issue/Holding: May police initiate any interrogation after a ( asserts his right to counsel at an arraignment or similar proceeding without a valid waiver of the (’s right to counsel? = NO

G. Reasoning:

1. Edwards v. AZ stands for the proposition that an accused person in custody who has asked for the assistance of counsel is not subject to further interrogation by authorities, unless the accused himself inititates further communication, exchanges, or conversations with the police.

2. This rule applies with even greater force after a suspect has been arraigned

3. After the “suspect” has become the “accused,” the consitutional right to the assistance of counsel is of paramount importance

4. Every reasonable presumption against the waiver of fundamental constitutional rights should be indulged

5. The burden of proof was on the State to show a valid waiver was obtained and no such showing was made

H. Notes:

1. Analysis from brief book: The Court has continued to blur the line between the 5th Amend. privilege against self incrimination and the 6th amend. right to counsel.  

2. In Patterson v. Illinois (1988) the Court held that the giving of Miranda warnings was sufficient to warn the accused of his 6th  Amend. right to counsel

a. The court went on to say that a waiver given  after such warnings also constituted knowing and voluntary waiver of the 6th Amend. right to counsel

3. Under this decision, then, a waiver of a (’s 5th amend. rights is effectively waiver of his 6th Amend. rights
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