Ch 1 - Overview

I.  Philosophy of Const Crim Pro


A.  Fundamental themes of crim pro in relation to BOR:



1.  Search & Seizure = 4th Amend




A) the right of the people to be secure in their persons, houses, papers, & effects against 



unreasonable searches & seizure, shall not be violated, & no 3warrants shall issue, but 



upon probable cause, supported by oath or affirmation & particularly describing the place 


to be searched, & person or things to be seized




1) Const does not define either “probable cause” nor “unreasonable”


2. Compelled or involuntary confessions & other fundamentally unfair pro =5th 




A) no person shall be compelled in any criminal case to be a wit against himself, nor be 



deprived of life, lib, or prop w/o due process of the law



3.  Right to counsel = 6th



A) the accused shall have the assistance of counsel for his defense



4.  Application of BOR & principles of fund fairness to the states = 14th Sec 1




A) no state shall make or enforce any law which shall abridge the priv or immunity of cit 



of the US; nor shall any state deprive any person of life, lib, or prop w/o due process of 



law; nor deny to any person w/in its juris the equal protections of the laws

I. Crim Pro Themes 


A.  Discretion: police, prosecutors, & defense counsel all have discretionary auth on how to proceed



1.  Police - discretion on who to arrest, who to search, who to stop & question 



2.  Prosecutor - discretion on charges, bail, exclusion of evid



3.  Defense Counsel - discretion affecting qualify of justice, preparing client/wits, plea deals


B.  Crim Pro as branch Evid: 



1.  Remedy for const violations is exclusion of the evid at trial




A) justifications for exclusion in crim law are:





1) serves some overriding public policy unconnected w/ trial; OR






a) ex: discouraging police from illegal searches





2) protects the jury from unreliable info






a) ex: coerced confessions, planted evid, suggestive lineup/photos 



2.  Trial ct must find prelim facts in deciding whether the legal reqs for exclusion of evid has 


been met




A) these facts usually go to trustworthiness of evid


C.  Race & Ethnicity of Suspects 



1. Race must be taken into account when interp 4, 5, & 6 amends


D.  Role of the Lawyer



1.  Prosecutor “does justice” & defense represents the client “zealously” 


E.  Social Science & other Disciplines


E.  Atwater v City of Lago Vista – (2001) p 25 * arrest warrants

F:  Atwater was driving along w her kids & none of them were wearing seatbelt.  Lago cop pulled her over & started yelling at Atwater that she was going to jail.  Her offense was a minor traffic violation, but she didn’t have her insurance card so the cop arrested her.  She then filed suit against the cop & the town for violation of 4th for unreasonable search & seizure & demanded compensation & punitive damages.



I:  whether 4th forbids a warrantless arrest for a minor criminal offense ? NO

F.  in doing DB for Atwater – premise: all searches & seizures must be reasonable
Mapp v Ohio- p 40

* prior to Mapp, ct applied exclusionary remedy to trials in fed ct but not to trials in state ct; Mapp is still good law today
I.  Steps in the Criminal Process


A.  Report of Crime –  usually reported during or after crime committed 
B.  Pre-Arrest Investigation -   PAI serves 2 purposes: 
1) determine whether a crime was committed; & 
2) if crime was committed, to determine who did it


C.  Arrest


1.  arrests can be made w/ or w/o a warrant – depending on circumstances




a) warrants must be supported w/ affidavits establishing probable cause




b) usually need a warrant if the officer didn’t see the crime committed 



2. when suspect is arrested, D’s entire person is searched & all weapons & contraband are taken




a) D is also “Mirandized” & then taken to station for booking



3.  arrest starts the fed right to a speedy trial – clocks start ticking 


D.  Booking


1.  D is fingerprinted, photoed & questions about background/personal info


E.  Prelim Arraignment 



1.  aka “1st appearances” or “initial appearances”

2.  before D is prelim arraigned, either police or prosecutor must decide whether & how to charge the D

3.  at arraign, D is informed of the charges against him & gets a copy of the complaint


a) D informed of his rights – counsel, etc


b) bail is set or D is detained



1) preventative detention protects the public; bail ensures D will show up for trial



2) bail is not set as a punishment, its assurance of appearance 



3) bond is set on each charge count – so 3 crimes 3 bonds

4.  for misdemeanors – trial date is set at arraign;


a) but for felonies – a prelim hearing date is set


F.  Continuing Investigation
1.  post arrest investigation may happen at any stage of the proceedings (most likely after prelim arraign)


2.  investigation can include many things – interview witness, photo spreads, lineups, etc




A)  info that has surfaced since the crime was discovered


G.  Prelim Hearing


1.  in US – 2 ways to do crim prosecutions:

A) Federal way – D’s charges are done in an indictment, which has been approved by a grand jury upon finding of probable cause; OR

B) State way – D attends a prelim hearing (aka prelim exam) held before a judge & D’s charges are in an “information” filed by the prosecutor;



2.  Prelim hearing may be waived by a D who plans to plead guilty



3.  if case is a felony – a prelim hearing is held




a) fed system reqs indictment for ALL felonies; unless waived by D



4.  NO prelim hearing is held if a D is 1st indicted 



5.  sole purpose of prelim hearing is to determine whether probable cause has been established

A) judge must decide whether there is probable cause to “bind the case over for trial” OR whether the case should be dismissed due to insufficient evid



6. D attorney usually doesn’t call wit at prelim hearing




A) D wants to get out all the info out 



7.  double jeopardy doesn’t attach at a prelim hearing




A) DJ only gets in the way when there has been a trial or finding on the facts


H.  Grand Jury Review


1.  some states req grand jury review & indictment for felony case

a) but some states allow prosecutor to proceed by either information or grand jury indictment

b) while some other states only req GJ indictment in most serious cases

c) Fed reqs indictment for ALL felonies, unless D waives

2. GJ proceedings are conducted ex parte – so prosecutor can investigate the case w/o revealing too much to D


a) not even the judge is present when P presents a case to the GJ

I.   Filing Info or Indictment
1.  if D is bound over after a prelim hearing, an info is filed against him (info replaces complaint)


2.  if a GJ has reviewed the case, the indictment becomes the charging doc



3.  prosecutor drafts up both the information & indictment 




a) the info must conform to the hearing judges ruling;




b) indictment must be signed by the GJ foreperson & prosecutor

J.   Arraignment on the Info or Indictment


1.  D is arraigned sometime before trial but after the final charging docs have been filed



2.  At arraign – D is told what charges he will face at trial & is asked to enter a plea




a) many cases are disposed of by a guilty plea – either at this stage or later


K.  Pretrial Motions


1.  hearings on pretrial motions are held after arraignment




a) usually immediately before trial



2.  Motions for suppression, dismissal, quash, etc


L.  Trial
1.  if charge is a felony or misdemeanor punishable by more than 6 months jail – all states & Fed give D the right to have a jury trial


A) D doesn’t have a absolute right to waive the jury trial;


M.  Sentencing
1.  after D is sentenced, they must file post-sentencing motions to modify the sentence or they loose the right to challenge the sentence on appeal

2.  sentencing is usually done by the judge; not the jury


N.  Appeals


1.  if post-sentencing motions are denied – notice of appeal must be filed w/in specific time




a) usually 30 days




b) untimely notice forfeits the right to appeal



2. convicted D is entitled to appeal


O.  Postconviction Remedies


1.  both Fed & State prisoners may challenge their convictions thru fed-ct habeas corpus




a) even after direct appeals have been attempted




b) Habeas Corpus – D asserts that his conviction violated the Fed const

Ch 2 Searches & Seizures  pg 97
A.  4th Amend

1.  “The right of the people to be secure in their persons, houses, papers, & effects against unreasonable searches & seizures, shall not be violated, & no warrants shall issue, but upon probable cause, supported by oath/affirmation, & particularity describing the place to be searched & the persons or things to be seized”

A) “reasonableness” - determined by ct weighing States interests against the individuals interest to determine whether a warrant is necessary, what level of suspicion is necessary, & whether police have otherwise BX properly

2.  4th primary function is limiting discretion of police & govt agents to violate liberty, privacy, & possessory rights

A) 4th limits discretion by req’ing a significant degree of justification before police can intrude on 1 of those rights

1) officer must establish probable cause to the satisfaction of a “neutral & detached magistrate” before the search & seizure

a) “neutral” ex ante review ensures an unbiased decision & creates a record that will be useful if the individual affected by the search & seizure later claims that it was unlawful

b) also limits police discretion by req’ing in advance “particularity” in terms of the persons, places, & things being sought


3.  Remedy for 4th violation is the exclusionary rule

A) rule reqs any evid obtained as a result of violation cant be used against D at a criminal trial


1) but ct doesn’t apply the rule if certain factors are present

2) where exclusionary rule doesn’t apply – pissed partys only remedy is a civil rights suit


4.  4th amend applies ONLY to searches & seizures conducted by govt actors
B.  Checklist on how to approach 4th amend probs


1.  Is there a 4th amend claim ?



A) was there govt action ?




1) did the govt know of & acquiesce in the intrusive conduct ?

2) if so, was the private actors purpose to assist law enforcement efforts rather than to further his own ends ?



B) was there a search or seizure ?




1) was there a search – an invasion of a reasonable expectation of privacy ?

2) was there a seizure of the person – govt action that a reasonable person would believe limited his freedom of movement ?

3) was there a seizure of a thing – an interference w/ a persons possessory interests in property ?


2.  If 4th applies, does D have standing to object to admitting the evid ?

A) did the search affect this D’s reasonable expectation of privacy, freedom of movement, or possessory interests ?

B) did this D have sufficient connections w/ the American community to be considered a member of “the people” protected by the 4th ?


3.  If 4th applies & D has standing, was the search & seizure reasonable ?

A) what level of justification did the 4th req ? probable cause, reasonable suspicion, or something else



B) was the level of justification met ?



C) was a warrant reqd, or was there an applicable warrant exception ?

D) if a warrant was req’d, was the warrant supported on oath by probable cause, issued by a neutral & detached magistrate, & sufficiently particular ?

E) if the search/seizure was accompanied by a warrant, did the police execute the warrant responsibly ?


4.  If 4 was violated, is the appropriate remedy exclusion of evid ?



A) does an exclusionary rule limitation apply ?




1) was the evid discovered thru an independent source ?

2) if not, was the evid likely to have been inevitably discovered thru an independent source ?

3) if not, was the taint of the const violation attenuated ?



B) does the good faith exception apply – did the police reasonably rely on a warrant ?

I.  What is a “Search” ( p 97


A. SEARCH = “Katz Test”  aka “Reasonable Expectation of Privacy” test



1.  Katz case rejected traditional notion that only private property could be protected by 4th 

A) Held: 4th applies to any govt S/S that interferes w/ a persons “reasonable expectation of privacy,” even if there was no interference w/ prop


B.  Katz v US (1967)
F:  FBI agents placed electronic eavesdropping devices on the outside of a public phone booth where Katz conducted illegal bookie/gambling activities.  Now Katz claims that the police violated his 4th Amend.

ROL:  “4th amend protects people, not places”; Katz Test: 1) a person exhibited an actual (subjective) expectation of privacy; & 2) that the expectation be one that society is prepared to recognize as ‘reasonable”

C:  4th amend does apply to Katz phone conversation & ct says the police could have gotten a search warrant

H: 1) an enclosed phone booth is an area where a person has a const protected reasonable expectation of privacy; 2) that electronic as well as physical intrusion into a place that is in this sense is private may constitute a 4th violation; & 3) that the invasion of a const protected area by fed auth is presumptively unreasonable in the absence of a search warrant

Concur:  Justice Harlan 2 part test (Katz Test) for determining whether a person is entitled to 4th protection: 1) a person exhibited an actual (subjective) expectation of privacy; & 2) that the expectation be one that society is prepared to recognize as ‘reasonable”

Dissent: J. Black – a conversation overheard by eavesdropping, whether by snooping or wiretap, is not tangible & under plain meaning can neither be searched or seized; since eavesdropping existed when the Const was written, the framers could have included it, but they didn’t.  Black would have allowed the conversation to come in.

Notes: Maj said that people in the phone booth have a reasonable expectation of privacy; people using cell phones on the street don’t have an expectation of privacy tho 

C.  Factors in Katz analysis

1.  Location – setting in which govt action takes place (most important factor in determining the existence of a “search”)
A) “open fields” – unoccupied & undeveloped open areas (even those w/ no trespassing signs) have NO 4th amend protection


1) such fields do not involve those intimate activities that Ct thinks 4th protects

a) signs & fences are unlikely to keep the public out of large spaces, and open fields can be viewed from the air

2) Oliver v US- case established the “open field doctrine”; 2 DEA agents got a tip that Oliver was growing weed on his farm, so they went to investigate.  When they got there, they hopped the fence to his farm & walked around & stumbled upon plants.  SupCt said that Oliver had no right to privacy in the open field

3) OFD is consistent w/ Katz b/c an person may not legit demand privacy for activities conducted outdoors ( except in the area immediately surrounding the home
B) activities outside the home, but on the “curtilage” are protected


1) “curtilage” – area adjacent to & intimately connected w/ the home

2) US v Dunn – defined “curtilage” & made a 4 factor curtilage test to determine whether a particular building falls w/in the curtilage of the main bldg: PINS

i)  Proximity of home to area claimed to be curtilage;


ii) whether the area is Included w/in an enclosure that surrounds the home;


iii)  Nature of the uses to which the area is put; &


iv)  Steps taken by resident to protect the area from observation by people

2. Assumption of Risk – whether an individual “assumed the risk” that certain info will not be kept private (AOR factor can be overcome by other weighty factors)

A) AOR reqs a decision to engage in conduct despite conscious awareness of the risk
1) Ct will sometimes apply AOR to situations in which the person may not have been consciously aware of the risk




C) AOR & Agents & Informants – ‘friends’ can be enemies 




1)  Hoffa v US- 





2)  Lopez v US – 

3)  Lewis v US – no violation when the drug dealer used his house as a commercial center for dealing drugs; D invited the undercover agent into his house


4)   US v White – govt wired an informant & listened to the conversation; ct said there was no violation despite the fact that the agents were wearing a wire


a) White case is in synch w/ Katz test

5) always want to raise state & fed ct probs so that if you exhaust all state ct remedies, you can still end up in fed apps ct



D)  Pen Registers & Pagers – “pen register” records the #’s dialed from a phone

1) Smith v Maryland – police use of a pen register is not a search b/c people using their phones voluntarily convey “numerical info” to the phone co & thus assume the risk that the co will reveal that info to the police

2) some phone co’s can (thru trap & trace) record #’s of calls made to a phone


a) these info-gathering techniques are governed by statute 



E)  Electronic Tracking Devices – SupCt will uphold the use of electronic devises used 



to gain a view of the D’s property under the “plain view doctrine”; only if 2 conditions 



are met:  1) the view takes place from a location where the police have a right to be (eg. 



Public property); & 2) the info obtained could have been gotten from “plain view” 



surveillance executed w/o the special device





1) US V Knotts –Ct held that the use of such a beeper to follow a car on the 




public roads does NOT violate the drivers reasonable expectation of privacy.






a) Ct reasoned that a driver voluntarily conveys to anyone who watches 





him the fact that he is traveling over particular roads in a particular 





direction to a particular destination; since the beeper merely supplied info 





that could have been received by ordinary plain-view surveillance, there is 




NO 4th violation;  a person traveling in a car on public roads has no 





reasonable expectation of privacy in his movements b/c those movements 





are open to the public





2) US v Karo -  SupCt said that the better usage had gone too far when agents 




snuck a beeper inside a canister of ether & followed it until it went inside 





someone’s house.





3) Oregon v Campbell – OR SupCt rejected Katz & adopted that privacy 





protected by the OR Const is not the privacy that 1 reasonably expects, but the 




privacy to which one has a right.”



F)  Aerial Surveillance – 

1) Cali v Ciraolo – cops had a tip that Ciraolos growing weed in backyard but they couldn’t see into the yard b/c of the high fence; so cops did a fly by & ct said that Dealer had no reasonable expectation of privacy against airborne observation in a public space.

2) Dowell Chemical v US – expectations of privacy are reduced when the prop is commercial rather than residential; there is protection from highly sophisticated surveillance equip penetrating walls & windows, there is no such protection from lawful surveys from the air that doesn’t reveal intimate domestic affairs



G) Thermal Imaging Devices – 

1) Kyllo v US – 4th amend search takes place when govt agents use a device that is not in general public use in order to explore details of a home that would previously have been unknowable w/o physical intrusion.
H) Container Searchers – trash/abandoned prop will normally NOT be material owner has objectively reasonable expectation of privacy; when a person puts trash out on curb to be collected, police may search that trash w/o a warrant

1) Cali v Greenwood – plastic garbage bags on a public street are readily accessibly to 3rd parties; thus no expectation of privacy

2) Bond v US – physically invasive inspection is more intrusive than purely visual inspection; Ct held that the border patrol violated bus passenger rights when he squeezed his luggage to determine the contents


3.  Other Factors in the Search Analysis – (most important are Location & Assumption of Risk)




A)  Property Interests – 4th only protects only “persons, houses, papers & effects”

1) Rawlings v KY – ownership or possession is relevant; here ownership of contraband in a friends purse doesn’t mean that a search of the purse violated the owners rights

2) prop law is paramount where an individual has legally “abandoned” his property interest

a) common situation: during a police chase the suspect throws an object away while fleeing; cts usually hold that where items are abandoned voluntarily during a chase, they no longer belong to the person & can be examined by police w/o any const violation

b) Cali v Hodari – even if the police weren’t justified in chasing the D, the coke he threw away could be admitted into evid b/c he had not been captured at the time he tossed it
B) Social Customs – where a person is a social guest at a private home, there is generally a legit expect of privacy in that home ; a guest in anothers house/business may/not have a legit expect of privacy in the premises being visited; where a persons visit is solely for a business purpose, ct is likely to find that the visitor has NO legit expect of privacy regarding the premises
1) MN v Olsen – police arrested Olsen on suspicion that he was a getaway driver of a gas station murder; an overnight social guest clearly has a legit expect of privacy in the home where they are staying.  Police may not normally make a warrantless arrest/search of the premise where the D is staying


a) if the owner of the premises consents to a search – guest is fucked

b) if owner is not home, police may not enter the premises to arrest the guest or search for evid against him, unless police have a warrant or an exception to warrant reqs 

2)  MN v Carter- where a person visits a house only briefly, & does so for a purely business purpose, Ct holds that NO legit expect of privacy exists; in Carter- D spent 2 hours in a 3rd persons apt bagging coke for resale 

a) Dissents – justices said that length of stay shouldn’t be determinative; rather the fact is that the host invited the guest & therefore chose to share w the guest the privacy of the home





3) social customs for signs - 



C)  Past Practices & Expectations – 


1)  O’Conner v Ortega – expectation of privacy in 1’s place of work has deep roots in the 4th
2) if its open to the public there is a reduced expectation of privacy
D) Legality & Intimacy of Activities – it makes a diff whether the persons claiming a privacy expect were engaging in illegal or legal activities & whether they are intimate or completely commercial; individuals enjoy little or no privacy interest when they engage in purely illegal activities





1)  US v Place – canine sniffing is not a search b/c the container is not opened

2) US v Jacobsen – chemical testing that discloses whether a substance is coke does not compromise any legit interest in privacy

3) MN v Carter – illegal drug dealing that is purely economical in nature, means that the dealer has no reasonable expect of privacy in the apt where drugs r cut

a) Ginsberg Dissent – if the illegality of the activity made const an otherwise unconst search, the 4th amend protection would be reserved for the innocent only & would have little force in regulating police BX; Justice believed that the illegality of the conduct which Carter was engaged in was irrelevant
E) Vantage Point – NO privacy in areas open to public observation; police can observe from public vantage points using enhancement devices (flashlights, etc) so long as those devices simply enable police to see more clearly something that they could otherwise see w/o the devices

1) where enhancement device reveals what would otherwise not be exposed to public view, a reasonable expect of privacy exists

2) no expect of privacy for physical characteristics ordinarily observable by the public (eg sound of voice, looks, handwriting, etc)

3) expect exists for things such as content of blood, urinalysis, & other intrusive scientific procedures that invade 




F) Reduced Expectations of Privacy – 





1) NJ v T.L.O. – 

2) Hudson v Palmer- prisoners do not have reasonable expect of priv in their cell; 

3) when the are is open the public - reduced

D.  Subpoenas  – ct order to produce a person, document or object; 

1.  generally not a search nor a seizure (but unreasonably broad subpoena may encroach 4th) 

2.  In re Schofield – proof is reqd for each item sought by a grand jury subpoena that is: 1) relevant to the GJ investigation; 2) properly w/in the GJ juris; & 3) not sought primarily for another purpose
III.  “SEIZURE” ??  

A. 4th protects against both unreasonable searches & unreasonable seizures 

1.  a “search” does not occur for 4th purposes unless the govt has invaded a reasonable expect


A) this also applies to “seizures” 


B.  Seizures req the deprivation of a constitutionally protected interest



1.  in case of the seizure of a “person” – interest protects is in liberty

A) person seizure occurs when a govt actor significantly interferes w/ a persons freedom of movement



2.  seizure of a “thing” – interest protected is a possessory one 

B) seizure of a thing occurs when the govt works “some meaningful interference w/ an individuals possessory interests in that property”


1) possessory interest are defined according to prop law

IV.  “STANDING”  p 143

A. Rakas Test – 4th amend rights are personal rights that may not be asserted by 3rd person
1.  4th violation can be argued only by those whose rights were violated by the S/S itself, not by those who are aggrieved solely by the intro of damaging evid

2.  Rakas v IL – D’s were passengers in a car that was stopped & searched; cops found saw-off rifle & shells.  When that evid was intro at trial against D, they objected on grounds that the S/S violated their 4th; tho they both claimed that they neither owned the auto or the things seized

A) ct held: D’s had not made a sufficient showing that they had a legit expect in the areas in which the items were found b/c they failed to demonstrate that they had exercised complete dominion & control over, & right to exclude others from, those areas

3.  Standing – did the D have a reasonable expect of privacy in the place being searched or a possessory interest in the item seized ?

B.  2 issues arise when a D’s standing is challenged:



1.  whether D was legally auth to occupy the premises searched ?

A) cts usually deny standing where a D was not legally auth to be present b/c lack of legal auth precludes a reason expect of privacy

1) D’s who can NOT establish they were legit on the premises searched likewise can NOT establish that they reasonably & legit expect privacy


2.  whether that search/seizure was lawful ?

A)  US v Boruff- D contested the legality of a car search; D was driving his GF rental car which the agreement specifically forbid illegal uses & as such D was not legally auth to use the car & legit could not expect privacy in it


C.  Standing “Business Nexus” Test

1.  test: the relationship/nexus of employee to area searched must be considered in determining whether the employee has standing

A) where evid is seized from an employees work area – employee has standing;

B) where area searched not part of employees work space, no reason expect of privacy 

2.  another test in determining a corp employee standing to challenge seizure of an item from corp premises includes:




A)  the employees relationship to the items seized;




B)  whether the item was in the immediate control of the employee when it was seized; & 




C)  whether the employee took actions to maintain his privacy in the item

V.  GOVERNMENT ACTION REQUIREMENT  p 154

A. a S/S must have been done by a govt actor, as opposed to a private party, to be illegal under the 4th

1.  BOR does not limit the conduct of purely private actors; hence why govt action is reqd

2.  however, if a private party conducts a S/S & then gives police evid obtained during such a S/S, that evid is admissible if offered by the govt!

A)  Burdeau v McDowell – private detectives broke into McDowells office & stole his private papers & drilled into his safe/briefcase; all the info was turned over to the US Prosecutor & ct said that the evid was admissible over the D objections

B) a later decision in Rochin v Cali – says that govt activity that shocks the conscience violates due process



3.  private party action raises the question of involvement of the govt w/ the private party

A)  involvement depends on the degree of govt knowledge of, & participation in, the private persons actions, as well as the purpose of the private person

B) for a private person to be considered an agent of the govt, 2 factors: 1) whether the govt knew of & acquiesced in the intrusive conduct; & 2) whether the private actors purpose was to assist the law efforts rather than to further his own ends

1) Skinner v Railway Labor – even where a private individual has acted w/o the  “encouragement, endorsement, & participation” of the govt, 4th still might be implicated if later the govt conduct intrudes further on the aggrieved partys 4th interest that did the private actors conduct

C)  US v Jacobsen – FedEx employee opened a package that was damaged during shipping; ct Held: if a govt agent performs a S/S of the same material which has already been subjected to a private S/S, govt willl be deemed to have intruded upon the owners privacy interests only to the extent that the govt S/S exceeds the scope of the private one.
VI.  SEARCHES & SEIZURES OUTISDE THE US TERRITORY   p 162


A.  When happens when the govt action complained of occurs outside of US territory?



1.  US Const only binds US actors ( agents of the fed govt or one of the states/territories 


B.  Foreign National in US 



1.  a foreign national who is present in the US has 4th Amend rights




A) SupCt assumed this is the law, but didn’t expressly say so in INS v Lopez-Mendoza 


C.  Foreign National in Foreign Country 
1.  4th Amend does NOT apply to actions by US officials that take place in a foreign country & involve a foreign national

2.  US v Verdugo-Urquidez – property owned abroad by a foreign national may be searched for & seized by US officials w/o probably cause & w/o a warrant

A) D was a Mexican citizen w/o ties to the US & b/c an otherwise illegal S/S had happened in Mex. The DEA agents did NOT violate the 4th when they engaged in such activity


D.  US Cit in foreign country 

1. where a search or arrest is direct at a US Cit but takes place in another country( SupCt has never decided whether 4th applies
E.  “People” – defined by the Maj in the Verdugo case means that 4th amend protections are extended only to those class of persons who are part of a national community or who have otherwise developed sufficient connection w/ this country to be considered part of that community

VII.  REASONABLENESS BALANCING: SLIDING SCALES  p 169


A.  once ct finds that 4th applies – must determine whether S/S was reasonable



1. such determination reqs weighing the govts interests against the individuals interests



2.  ct used this balancing test to make several rules:

A) if govt actors engage in a traditional law enforcement S/S, then the warrant clause applies

1) warrant clause reqs a warrant or a recognized exception to the warrant req as well as reasonable govt conduct

2) reasonableness of the govt actors conduct is evaluated by balancing the govts interests against the individuals interests

B)  if instead the govt actors engage in a S/S in order to further a special govt need, the warrant clause does not apply

1) S/S is evaluated only under the reasonableness clause, which reqs only reasonable govt conduct

3. regardless of circumstances, cts must evaluate 4th claims by balancing interests in order to determine whether the govt conduct was reasonable


A) aka – reasonableness balancing 

4.  Categorically Balancing is done on top of reasonable balancing – 

A) when faced w/ a new set of facts, ct uses balancing to craft a rule to govern than category of facts


1) diff type of balancing for diff situations 

B) 2 step analysis:


1) determining the applicable category; &


2) deductively applying the cts categorical rule to the facts

* if the case does not fit an existing category, the ct must engage in balancing to craft a new categorical rule


B. Balancing has been criticized on 2 major grounds:

1.  judges may use balancing to implement their subjective value judgments b/c const doesn’t define the interest to be balanced or the weights of those interests; & 

2.  balancing reqs the comparison of incommensurables


C.  Balancing has been defended on a few grounds:

1.  judges may be able to define & weigh interests by relying on sources other than their own values; 


A) ex: history, empirical proof, & economics

2.  balancing may be no more subjective than other analytical methods


A) ex: reasoning by analogy to precedent also reqs judges to implement value choices

3.  balancing may ensure that the const remains flexible & adaptable to modern circumstances

I.  LIMITS OF REASONABLENESS BALANCING  p 176

A.  Whren v US – ct imposed limits on reasonableness balancing;  police have a vague suspicion that a car is engaged in some illegal activity but the suspicion does not rise even to the level permitting a warrantless stop; but police may notice him violate some minor traffic regulation not related to the suspected illegality & seize upon this traffic violation as a pretext of the stopping the driver

1.  fact that police “real” reason for the stop is something other than the traffic violation is irrelevant; once police have established probable cause they may stop the vehicle & if the stop gives them probable cause to believe that contraband is inside – they may perform a warrantless search

I.  PROBABLE CAUSE  p 177


A.  When is there Probable Cause (checklist)



1.  was probable caused based upon a tip?  If Y:




A) is the informant credible – likely to be telling the truth?





1) has informant given previous accurate tips?





2) is he an “ordinary citizen” or a “stoolie” (part of the world of criminality)?





3) is his statement against his interest, implicating him in criminal activity ?





4) does he have a reputation for truthfulness ?





5) does the accused have a reputation for engaging in the sort of crime alleged?





6) is there corroborating evid?

a) if so- does it corroborate innocent facts, facts more consistent w/ criminality, facts true at the time of the tip, or facts predicted by the tip to come true?




B) is the informant reliable – likely to have had an adequate basis of knowledge?





1) did informant personally observe, or participate in, the criminal activity?

2) did informant set out such detailed info as to suggest that he must have an adequate basis of knowledge?

3) is there corroborating evid? 

a) if so -  does it corroborate innocent facts, facts more consistent w/ criminality, facts true as the time of the tip, or facts predicted by the tip to come true?




C) are there other reasons to credit the tip?

D)  does the totality of the circumstances establish probable cause – a substantial chance of guilt?

I.  Standards


A.  Beyond a Reasonable Doubt – highest standard to overcome


B.  Preponderance of Evid – 2nd highest



1.  50.5% or higher


C.  Probable Cause



1.  40-50%


D.  Reasonable Suspicion - lowest

I.  History of Probable Cause  p 178

A.  4th Amend – “no warrant, whether for search of arrest, be issued unless there is “probable cause”

1. base ( the law enforcement official in question must have trustworthy evid that would make a reasonable person think it is more likely than not that the proposed arrest/search is justified

2.  Carroll v US- SupCt declared that PC existed where “the facts & circumstances w/in their knowledge & of which they have reasonably trustworthy info were sufficient in themselves to warrant a man of reasonable caution in the belief” that an offense had been committed.


B.  PC is objective test, NOT subjective

1.  whether a reasonable cop (or other govt agent) has a right to believe under the circumstances


A)  Beck v Ohio – same as Carroll 

2.  does PC include the knowledge of the entire police dept or just the 1 officer ?

A) Whitely v Warden – “officers called upon to aid other officers in executing arrest warrants are entitled to assume that the officers requesting aid offered the magistrate the info requisite to support an independent judicial assessment of PC

1) test: an arresting officer acts appropriately if he makes an arrest: (1) based on a valid warrant obtained by another officer who had PC for the warrant; & (2) based on orders from an officer who had PC; arresting officer need not himself be aware of the facts establishing PC

2) same rules applies to searches, stops, & other intrusions 

B) justification for rule ( police function as an institution, not as an unconnected group of individuals

C.  PC generally reqs individualized suspicions – suspicion that this suspect is guilty of a crime or that this place harbors contraband, fruits, evid, or instrumentalities of crime


1. however, there are a few, rare exceptions:



A) housing code inspections, drug courier profiles

D.  PC is a standard

I.  PRoving Probable Cause  p 182

A.  Informants Tips & Aguilar-Spinelli 

1.  2 part test for PC that depends on informants tips:



(1) was the informant credible – was he likely to be telling the truth ?;  & 

(2) was the informant reliable – was it likely that he had a sound basis of knowledge ?

2.  the Test isn’t to be used simply as commonsense guide to gauging informants info, but as an exclusionary rule of evid !

A) if police testimony failed to establish either prong, tip could not be used in PC determination

B) also, neither prong can be satisfied by conclusory assertions

1) instead the cops need to prove specific, concrete info from which a magistrate deciding whether to issue a warrant, or a judge hearing a suppression motion, could independently assess whether each prong had been met



3.  The Credibility Prong (#1) 




A) factors relevant to informants credibility include:

1) whether tip was against interest - if it implicated the informant in criminal activity;

2) whether the informant had given prior accurate tips; 

3) whether informant had a reputation for truthfulness; 

4) whether he is a citizen informant or a criminal;

5) does informant have something to gain – diverting attention from himself;

6) cooboration helps w/ credibility b/c informant hasn’t just made stuff up

B)  Williamson v US – Cops stopped driver of rental car & found coke in trunk.  Driver changed his story twice.   Issue was the admissibility of Drivers statements against drug-dealer at trial.

1) HELD: FRE does not allow for the admission of non-self-inculpatory statements, even when they are made as part of a broader, generally self-inculpatory narrative

C)  US v Harris – a suspects reputation for past criminal activity may be considered in determining PC, if supporting facts indicating past criminality are also present



4.  Reliability Prong (Step #2) (basis of knowledge)




A)  factors relevant to the reliability prong include:

1) whether informant personally observed or participated in the activities reported in the tip; 1st person basis of knowledge

2) whether tip was so detailed that informant must have 1st-hand knowledge; &

3) whether the nature of the info contained in the tip, or the manner in which it was gathered, indicate that it could have come only from personal knowledge or a highly reliable source

4) reputation for prior reliable tips




B) Anonymous Tips – prob b/c reliability can only be established by proving facts



5.  Gates v IL 1983 SupCt  p 186 need to find MD v Pringle 
F:  IL police received an anonymous letter stating that a couple named Gates were drug dealers, & that the W would be driving a car to FL & then H would drive down a bit later & return back to IL w/ drugs in the car.  Cops confirmed Gates residence & that they had plane tickets to FL – so Feds watch H while he was in FL & told IL cops those facts which allowed IL cops to get a warrant.  When the couple arrived in IL, cops searched their car & house & found drugs in both.
I:  

ROL:  

A: SupCt said there was PC for the search warrant; ct abandoned 2 part test & instead held that the 2 prongs should be treated as “relevant consideration in the totality of circumstances analysis that traditionally has guided probable cause determinations.”  Ct said that 2 prong test was too stringent & b/c of that it diminished the value of anonymous tips (since these usually fail to pass 1& sometimes both prongs b/c informants reliability will not be known & how they came upon those facts will also be unknown)

C:  a strong showing on 1 of the prongs can in effect make up for an inadequate showing on the other one.

Concur:  (White)

Dissent:  (Brennan)
6.  Gates Notes:  whether an informants info creates PC for a search or arrest is determined by “totality of the circumstances”

1. in a case involving an informants info, PC issue will be resolved in almost the same manner as in cases where the facts come from other sources

2. now so long as a neutral magistrate can reasonably determine that, based on the informants info & all other available facts, there is PC to believe that a search or arrest is justified, he may issue the warrant

3 Gates Ct abandoned Aguilar-Spinelli approach in favor of a “totality of the circumstances” approach
A) while informants tips sometimes are evaluated using the credibility & reliability factors of Aguilar, Gates changed a lot of the analysis



7.  Massachusetts v Upton  - 


B.  Informants & Wrongful Convictions   p 207

I.  SUPPRESSION MOTIONS  p 210

A.  Suppression Motion – written request (of what D wants suppressed), filed pretrial, that unconstitutionally obtained evid be excluded (“exclusionary rule”) from trial, never to be heard/seen by the jury

1.  seized physical evid, like drugs, $$, stolen prop, blood, results of line-ups & confessions are the many types of evid that can be suppressed


A) also, evid that is the “fruit” of a const violation may often be suppressed

1) ex: if a murder suspect was arrested w/o PC, later confessed, & in that confession, ID’d where the dead body was, & body was then dug up, both the confession & the body might be suppressed as the “fruit” of the illegal arrest, subject to some exceptions


B.  Lawyer who prepares motion must ID which party has the burden of proof 

1.  D has BOP for S/S performed pursuant to warrant; 
A)  Prosecution has burden for warrantless searches

2.  D almost always has BOP for the following:

A)  whether D has standing, whether the govt engaged in a S/S, whether there was govt action; & whether the evid sought to be suppressed is the fruit of the poisonous tree



3. Prosecution usually has burden of proving exceptions to fruit of the poisonous tree doctrine

4.  Bumper v NC – held that Prosecution has BOP that consent was freely & voluntarily given in cases involving warrantless searches that govt claims were consensual

5.  Franks v DE – held that D has the BOP that a search or arrest warrant affidavit contains deliberate falsehoods or falsehoods in reckless disregard of the truth

6.  regardless of who has BOP – proof is satisfied by a preponderance of the evid 

A) but some cts req Prosecutors to meet clear & convincing standard for consent searches or claims of voluntary abandonment 

1) higher standard is also req’d for motion predicated on 6th (right to counsel) where govt attempts to salvage in ct ID as based upon independent observations of the suspect & not upon observations made during an uncounseled line-up that violated 6th 

C.  Simmon v US – testimony given by D at the hearing on his motion is not admissible against him at trial on the question of guilt or innocence

D.  People v Mendoza – sufficiency of D’s factual allegations should be evaluated by (1) the face of the pleadings, (2) assessd in conjunction w/ the context of the motion, & (3) D’s access to info


1.  D’s allegations must be considered in context

A) base ( that certain fact assertions may or may not carry the day, depending upon what the papers in the case earlier filed by the P indicate is the nature of the issue on the motion to suppress

2.  the degree to which the pleadings may reasonably be expected to be precise will depend upon the amount of info available to the D
Ch 3 – S/S: WARRANTS & DETENTIONS  p 219

I.  Checklist: “WHEN HAS A WARRANT BEEN PROPERLY ISSUED & EXECUTED?”


A.  Was the warrant application sufficient?



1.  was the application  accompanied by an affidavit made under oath?



2.  did the affidavit establish probable cause?


B.  Was the warrant proper ?



1.  was the warrant issued by a neutral & detached magistrate ?

2.  did the warrant describe the places to be searched, & the items or person to be seized, w/ reasonable particularity, based on the facts learned after reasonable investigation?


C.  Was the warrant execution reasonable?

1.  was the warrant executed during daytime hours & w/in 10 days of its issuance, or if not, were there objectively reasonable grounds for the manner of execution?

2.  did the officers knock & announce their presence, or if not, were there objectively reasonable grounds for their failure to do so?

3.  Did the officers act reasonably in dealing w/ individuals encountered during the warrant execution?

I.   Search Warrants –

A.  SW is a document auth a cop to make a search & is issued by a judicial officer or magistrate

1.  magistrate must be a neutral party detached from the law enforcement side of govt; neutrality increases the probability that a correct decision as to the existence of PC will be reach ed before an arrest or search is made, & that unconst arrest/searches will be kept to a minimum

A) if the official issuing the warrant has a pecuniary interest affecting his judgment about whether to issue a warrant, he may fail to be “neutral & detached” in which case the warrant is ineffective

B) also, a magistrate who not only accompanies the police to the scene of a search, but actually participates in the search, is not “neutral & detached”



2. magistrate must be authorized by statute to issue warrants!
I.  How a warrant is obtained consistent w/ 4th   p 220

A.  “No warrant shall issue, but upon PC, supported by oath or affirmation, & particularly describing the place to be searched, & the persons/things to be seized”

1.  info conveyed to the judicial officer must demonstrate PC, & must be supported by an affidavit;  info must also meet the “particularity” req

B.  Traditional justification for the warrant req is 2fold:

1st – a neutral & detached magistrate is better equipped to make reliable PC judgments than a police officer involved in the “competitive enterprise of ferreting out crime”; &

2nd – the warrant itself helps to limit police discretion when the officer conducts a S/S

C. Other functions served by warrants:

1.  warrant req forces cops to rationalize & articulate the grounds for the search – process encourages cops to think thru the bases for the search before deciding to search a suspects property or person;

A) this rationalization process helps to prevent precipitous actions by the police & helps to dissuade officers from acting on vague impressions, hunches, or stereotypes


D.  Warrant may be sought for:



1.  evid of a crime;



2.  contraband, fruits of a crime, or other items illegally possessed;



3.  prop designed for use, intended use, or used in committing a crime; OR



4.  a person to be arrested or a person who is unlawfully restrained

E.  Search Warrants – officer attaches a sworn affidavit to the application setting forth all info necessary to establish PC to believe that the items sought in search warrant constitute 1 of the 1st (3) items above

1.  affidavit must establish PC to believe that items sought will be found in the place specified 


A) affidavit usually is based on hearsay in whole or in part; hearsay is OK in affidavits 



1) hearsay does NOT bar the cops from setting out a warrant



2) any info that comes from an informant will be hearsay 

a) under Gates test – ct will take into account the weight of diff factors of informants reliability & what not

2.  the officer prepares the search warrant himself, all the judicial officer needs to do is evaluate the application & affidavit, & if both comply w/ the 4th – judicial signs it

3.  warrant applications contain detailed info on which the issuing judge relies

A) judge can question officers about the info, & can discount info that doesn’t seem credible;

1) once a warrant is issued the statements in the application are presumed accurate

2) but what is the police lied in their testimony ??? – procedural remedy of questionable BX by cop for a criminal D discussed in Franks v DE
a) Franks v DE – if D can establish an intentional (or reckless) falsity in the warrant application, & if the falsity was necessary to the finding of PC, then evid discovered during execution of the warrant must be suppressed

b) to get an evidentiary hearing (aka “Franks” Hearing) – D must make out a substantial preliminary showing w/ an offer of proof

F.  Rule #41 Fed Rules of Crim Pro states:

1.  Warrant on an Affidavit – when a fed law enforcement officer/attorney for the govt presents an affidavit in support of a warrant, judge may req the affiant to appear personally & may examine under oath the affiant & any wit the affiant produces

2.  Warrant on Sworn Testimony – judge may wholly or partially dispense w/ a written affidavit & base a warrant on sworn testimony if doing so is reasonable under the circumstances

3.  Recording Testimony – testimony taken in support of warrant must be recorded by ct reporter or by a suitable recording device, & judge must file the transcript/recording w/ the clerk along w/ any affidavit

4.  Requesting a Warrant by Telephonic or other means: 

A)  generally – a magistrate judge may issue a warrant based on info communicated by phone or other means, including by fax;

B) upon learning that an applicant is requesting a warrant, a magistrate judge must:

1) place under oath the applicant & any person on whose testimony the application is based; &

2) make a verbatim record of the conversation w/ a suitable recording device, or by a ct report, or in writing

C)  magistrate must have any recording/reporters notes transcribed, certify its accuracy, & file a copy w/ the clerk


1) any written record must be signed by the magistrate & also filed w/ clerk

D) absent a finding of bad faith, evid obtained from a warrant issued hereunder is NOT subject to suppression on the ground that issuing the warrant in that manner was unreasonable under the circumstances

I.  PARTICULARITY   p 237

A.  4th prohibits warrants that do not “particularly describe the place to be searched, & the persons/things to be seized”


1. whether or not a warrants descriptions meet the particularity req is a fact-bound inquiry 

2. standard is “whether the warrant contains sufficient particularities so that the officer can be reasonably certain of executing it correctly”

A) Maryland v Garrison – warrant is to be evaluated at the time it was issued & according to the info the officers disclosed, or should have disclosed, to the issuing judge;  

1) TEST:  must judge the const of cops conduct in light of the info available to them at the time they acted; those items of evid that emerge after the warrant is issued have no bearing on whether or not a warrant was validly issued.  The validity of the warrant must be assessed on the basis of the info that the officers disclosed, or had a duty to discover & disclose, to the issuing judge
B.  “particularity” developed in response to the “general warrants” created by the colonists

1. idea is that warrants grant limited auth to cops, who may conduct only those S/S whose “reasonableness” has already been established by the judicial officer who made the PC determination 

2. in executing a warrant calling for S/S of a particular item ( search must end once the item is found!
3.  description must merely be precise enough that the officer executing the warrant can ascertain, by poss asking questions of people in the neighborhood, where he should search

A) test: (1) whether the warrant enables the officer to ‘locate & ID the premises w/ reasonable effort”; & (2) whether there is “any reasonable probability that another premises might be mistakenly searched”

4.  warrant may be issued for search of a person – warrant must state persons name, or at least a description so complete that it is unlikely to apply to anyone except the suspect

5.  things to be seized must, like the premises to be searched, be specifically ID’d in the warrant

A) ct in Andresen – now makes 5th amend irrelevant to search issues

C.  Residuary clauses in search warrants



1. such clauses typically are added to a specific list of items & call for the S/S of “all other evid”

2. generally these clauses are upheld so long as the “all other evid” is limited to the specific crime detailed in the warrant


A) a warrant may NOT direct officers to look for evid of unspecified crimes 

3.  Adresen v Maryland 1976 SupCt   p 239

F:  lawyer is accused of falsely selling property w/ liens attached – so the police got a warrant to search his law office & real estate office.  The warrant said that they could seize  “fruits” & D claimed this violated his 4th b/c it was particularly specified.  D wanted the documents taken from his office to be suppressed b/c the warrant was too broad.
I:  

ROL:  

A: ct acknowledged that it would have been a violation of the D’s 5th to have reqd him to produce the business records (by subpoena); but the seizure of these records by cops was not a violation of 5th.  “protection afforded by the self-incrimination adheres to the person, not to info that may incriminate him.”  D wanted the “fruits” part of warrant to be read in isolation; but ct said NO – the residual clause was particular & didn’t violate 4th.

C:  lawyer was convicted & the info gathered wasn’t suppressed.

H: upheld search, w/ warrant, of the D’s law office & of the office of a real estate firm which he controlled, & the seizure of business records at both offices.  The business records contained incriminating statements made by D.

I.  NEUTRAL & DETATCHED MAGISTRATES   p 242


A.  SupCt holds that the officials who auth warrants must be “neutral & detached magistrates”



1.  aka – judicial officer who has no stake in the investigation for which the warrant is sought 



2.  you want the judge neutral so that there is no bias & so that there is a separation 


B.  FRCP Rule 41: at request of a fed law enforcement officer or an attorney for the govt:

1.  a magistrate w/ auth in the district- or if none is reasonably avail, a judge of a state ct of record in the district – has auth to issue a warrant to search for & seize a person or prop located w/in the district;

2.  a judge w/ auth in the district has auth to issue a warrant for a person or prop outside the district if the person/prop is located w/in the district when the warrant is issued but might move or be moved outside the district before the warrant is executed; &

3.  judge – in an investigation of domestic terrorism or international terrorism – having auth in any district in which activities related to the terrorism may have occurred, any issue a warrant for a person or prop w/in or outside that district

C. SupCt holds that for minor offenses at least, warrants may be issued by law people who are neither judges nor lawyers

1.  Shadwick v Tampa – a statutorily authorized municipal court clerk could const issue arrest warrants for municipal misdemeanor traffic ordinance violations

2.  magistrate must have the intellectual competence to determine whether PC exists


D.  Warrant clause in essence reqs the executive branch to seek judicial approval for its warrant auth



1.  for that reason – P & other members of law agency cant issue warrants

A) even judicial officers who become overly involved in a case may lose their neutrality or detachment

1) Lo-Ji Sales v NY – a magistrate who not only accompanies the police to the scene of a search, but actively participates in the search, is not “neutral & detached”.  F: judge in a porno investigation signed a search warrant listing 2 items, then went w/ the police to the suspects store, where he examined dozens of pornos, making a decision about which should be seized as obscene,  Ct invalidated the search & its fruits b/c of the judges lack of neutrality

I.  ANTICIPATORY SEARCH WARRANTS 


A.  US v Grubbs – antic warrants are ok as long as they set forth a trigger

1.  Grubbs bought child porn thru a postal inspector & after they delivered the tape – they cops showed & up arrested him.  He fought to suppress the evid b/c there was no “trigger” - & app ct reversed & SupCt reversed again.  SupCt went back to whether 

I.  EXECUTING THE WARRANT   p 245


A.  3 major issues lawyers deal w/ in search warrants:



1.  law enforcement mistakes in executing warrants;



2.   time & manner of execution; &



3.  treatment of individuals encountered during warrant executions


B.  Mistakes in Execution



1.  info not disclosed to the judge cant be used to retroactively to validate a warrant

A) a warrant will not be rendered invalid if it later turns out that the police erroneously (but reasonably & honestly) believed the info they gave the judge



2. Maryland v Garrison 1987  pg 245

F:  Police had PC to believe that a search of the apt of McWebb will have evid of drug crimes.  They know McWebb lives on 3rd floor & believe that his apt is the only one on that floor.  Therefore they ask for & receive a warrant to search “the premises known as 2036 Park Ave 3rd FL apt.”  Turns out that there are 2 apts on that floor, the other of which is occupied by the Defendant.  Cops execute the warrant by inadvertently 1st searching D’s apart & immediately find drugs ! (sucks)

ROL:  validity of the warrant must be assessed on the basis of the info that the officers disclosed, or had a duty to discover & disclose, to the issuing magistrate  

H: The warrant was valid even tho, based on the eventual facts, warrant was overbroad in auth the search of the entire floor.   The police search was also valid even tho based on the overbroad warrant.

Notes:  Ct said that it would not have upheld the search if the cops had known in advance that the 3rd fl contained 2 apts.

3.  IL v McArthur – ct upheld a cops decisions to prevent D from entering his home for 2 hours while they obtained a search warrant.  D claimed that was unconst; but Ct said it was reasonable given that the cops had PC & a strong interest in prevent D from destroying the evid

4.  mistakes sometimes result from typographical errors in the warrant itself

A) cts reviewing these errors hold that it does not render the ensuing search illegal – so long as the premises actually searched were the intended objects of the search

I.  TIME & MANNER OF EXECUTION  p 249


A.  FRCP #41 – warrant must command the officer to:



1.  execute the warrant w/in a specified time no longer than 10 days;

A) 10 day limit prevents officers from executing “stale” warrants b/c SupCt says that “stale” info cant be used to establish PC

2. execute the warrant during the daytime, unless the judge for good cause expressly auth execution at another time; &


A) “daytime” is “hours b/w 6am & 10pm according to local time”


B) time limit represents a balance b/w individual privacy interests & govt needs



3. return the warrant to the judge designated in the warrant

B.  “Knock & Announce”



1.  Wilson v AK – held that a “knock & announce” execution sometimes is constitutionally reqd

A) ct relied on history as an interpretive method holding that 14th incorporates a ComLaw req that cops entering a home must knock & announce their ID & purpose before attempting to enter the home forcibly

2.  KnA procedure is not always constitutionally reqd: it may be reasonable to dispense w/ it if it would endanger officer safety or the preservation of evid

A) Richards v Wisconsin- cops don’t need KNA when executing warrants in felony drug investigations

1) ct reasoned that all felony drug crimes involve “extremely high risk of serious if not deadly injury to the police as well as the potential for the disposal of drugs by occupants prior to entry by the cops

2) reasonableness of a no knock search must be determined on a case-by-case approach & rejected the categorical approach 

3.  to justify a no-knock entry, police must have reasonable suspicion that knocking & announcing their presences, under the circumstances, would be dangerous or futile, or that it would inhibit the effective investigation of the crime by allowing the destruction of evid

A)  reasonable suspicion standard in NO way depends on whether police must destroy property in order to enter


C.  Treatment of Individuals during Warrant Executions  p 252

1.  where a person simply happens to be on the premises to be searched, & appears not to have any connection w/ the criminal activity which gave rise to issuance of the warrant, that person may not be searched 

A)  Ybarra v IL – police obtained warrant to search a bar & its bartender for heroin.  While executing the warrant, police frisked D who was a patron @ the bar.  Frisk led cops to believe that D had heroin, so they conducted a fuller search which did indeed turn up the drugs on D

1) SupCt held that the initial frisk could not be justified as part of the execution of the warrant, since the warrant mentioned only the bar itself & the bartender

2) Dissent: 3 judges would have allowed the initial frisk.  They argued that where the police have already procured a valid warrant, their acts in executing it should be judged merely by a general standard or “reasonableness”, not by whether there is probable cause to frisk each person in the premises

3) warrants grant limited auth to cops – they may S/S only as warrant directs; here a warrant to search a bar & its owner does not convey the auth to search patrons

a) a warrant to search the bar & “all people found on its premises” would be invalid for lack of particularity, unless there were unusual facts set forth in the affidavit that established PC to believe that “all people found on its premises” were involved in the criminal activity

B) Terry Rule/Doctrine – permits cops in all situations to frisk individuals for weapons if reasonable suspicion exists to believe that those people are armed & dangerous

1) this rule suggests that law activity may depend on whether the warrant execution takes place in a public or private setting

a) in the public setting (Ybarra bar) mere presence did not create reasonable suspicion to believe that he posed a danger to the cops

b) but in a more private setting, cops may have reason to believe that persons present during the execution might be dangerous

2) SupCt holds that cops executing an arrest warrant in a private home may conduct a “protective sweep” for person who might be concealed on the premises if they are in areas immediately near to the location of the arrest or if there is a suspicion that they are present & might pose a danger to the cops

a) ct also auth practice of temporarily detaining individuals who occupy a residence that is the subject of a warrant, at least if the search is for contraband

i) ct explained that in these circumstances it is reasonable to detain the occupants who might pose a danger of harm or of fleeing & who might be able to assist the cops by opening locked containers and doors

3) under Terry Doctrine – a seizure must be no more than a “stop” – a brief on the scene detention that is strictly limited in time

2.  May the media accompany cops when they execute search/arrest warrants in homes? SupCt says NO

A) held: it’s a violation of 4th for police to bring members of the media or other 3rd parties into a home during the execution when the presence of 3rd party was not in aid of the execution of the warrant

1) Wilson v Layne  &   Hanlon v Berger  ( b/c 4th was violated by presence of media, & not by presence of cops, only evid “discovered or developed by media” would raise a potentially viable claim of exclusionary rule


D.  Plain View Doctrine – 

1.  officers executing a valid search warrant are allowed to seize items not described in the warrant if there is prob cause to believe that the item(s) constitutes contraband or the fruit, instrumentality, or evid of a crim

A)  the incriminating nature must be readily apparent to the officer on the basis of what she can observe w/o moving the item

I.  COMPUTER SEARCHES   p 258


A.  probable cause is an issue when it comes to computer searches

1.  search warrant must be sufficiently particular in its description of items to be seized to prevent a general exploratory rummaging in a persons belongings

A) thus “a warrant must clearly state what is sought, & its scope must be limited by the probable cause on which the warrant is based”

2.  US v Hunter – held: “to w/stand an overbreadth challenge, search warrant itself, or materials incorporated by reference, must have specified the purpose for which the computers were seized & delineated the limits of their subsequent search”


A) but some lover courts use a “common sense” approach over the Hunter case



1)  US v Evans & US v Lloyd  


B)  note: 4th requires EXPRESS, not implied, limits as to what may be seized 

B.  3-factor test cts use in considering motions to suppress evid:

1.  whether the warrant set out objective standards by which executing officers could differentiate items subject to seizure from those which were not;



2.  whether probable cause existed to seize all items described in the warrant; &

3.  whether the govt was able to describe the items more particularly in light of the info avail at the time the warrant was issued
C.  “All Records” exception: unless the govt has established probable cause to believe that an entire business is a fraud, search warrants cant authorize “all records” searches at commercial premises 

1. for the “All records” exception to apply – affidavit must establish PC to believe that the target business “conducted no legit business activities at all, & every action they took at every stage of their operations was designed only to further their fraudulent objectives

A) govt will generally fail to establish PC to seize all business records, including computer-related material, where the corp appears to be engaged in some legit activity 

D.  the general rule against “all records” searches at commercial premises should also apply to computers located in a persons home

1.  where govt seeks to seize a persons home computer for subsequent search w/o clear limits – PC should be reqd to believe that the entire contents of such a computer is permeated w/ evid of a crime

A) govt should plainly fail to establish this exception where a search warrant auth seizure of any & all hypo computers that may be found in the home aslkdfja;sldf


E.  The Manual – used by Dept of Justice & Prosecutors who will execute search warrants on computers



1. Manual prescribes steps for fed agents to follow to ensure compliance w/ 4th & FRCP 41

2. manual reqs that before a search is set up, the agents are to formulate a strategy for inclusion in the affidavit to optimize ability to confine the search to the permissible scope of the warrant
F.  Tamura – where officers come across relevant docs so intermingled w/ irrelevant docs that they cant feasibly be sorted at the site, they may seal or hold the docs pending approval by a judge of the conditions & limits on a further search

1.  the Tamura Rule should be applied to searches of computers b/c “it effectively balances individual privacy interest against law enforcements need to conduct searches in the course of investigating criminal activity

G.  if the govt knows that there will be a need to seize computer hardware outright rather than performing targeted searches on site, it should explain this need in the affidavit & request the judge to auth seizure of such hardware for subsequent off site searching subject to express preset limits in the warrant

I.  ARRESTS   p 268


A. Checklist:  When is an Arrest Proper?   P 268


**** see pg 268 for copy


B.  Arrests must be reasonable

1.  components of a reasonable arrest are: (1) seriousness of offense for which arrest is made; (2) level of suspicion necessary; (3) req of a warrant; & (4) the use of force


C.  Seriousness of Offense 



1. auth to arrest is given by statute, & each juris instructs cops as to which offenses are arrestable 

A) 4th serves as a check on this auth b/c juris may not auth arrests if such intrusive invasions of individual liberty would be unreasonable given the juris interests


D.  Level of Suspicion

1. PC is always reqd for full-blown arrests (which are highly intrusive seizures of the person)


E.  Warrant Requirement 



1.  warrant req is governed by the location of the action

A) if arrest is in a public place, police can arrest w/o a warrant so long as they have PC

1) police can also seize contraband in a public place w/o a warrant

B) if arrest/ seizure takes place in a place protected by 4th a warrant is reqd

1) for the arrest of a D in his home, an arrest warrant is all that is necessary b/c it auth the intrusion on the D’s liberty & privacy interests


a) D’s “home” includes any residence where D is an overnight guest 

b) D’s brief, temporary stay in a home (ex: dinner, chatting, etc) is NOT enough to treat that home as the D’s

2) if arrest takes place in the home/premise of a 3rd party – cops must also have a search warrant to protect the privacy expectations of that 3rd party

a) search warrant must be based on an affidavit establishing PC to believe that the D will be found in the home of the 3rd party at the time of search



2.  Req’g a warrant is sometimes excused for exigent circumstances

A) Warden v Hayden – 4th doesn’t req cops to delay the course of an investigation if doing so would gravely endanger their lives or the lives of others

B)  MN v Olsen – no warrant is necessary when cops are in hot pursuit of a fleeing felon, or imminent destruction of evid, or the need to prevent a suspects escape, or the risk of danger to the cops or other persons inside or outside the dwelling


F.  Use of Force

1. b/c an arrest is a “seizure”, the force used must be “reasonable” which must be judged from the perspective of a reasonable officer on the scene, rather than w/ 20/20 hindsight

A)  CA v Hodari – a fleeing suspect has not been seized unless he stops, either b/c he is physically forced to do so or b/c he submits to an officers auth

B)  if a cop shoots & misses, 4th doesn’t apply b/c the person was not seized

C) also if a person is accidentally injured during a high-speed chase – 4th doesn’t apply b/c the injury was not a result of govt action “intentionally applied”
2.  Deadly Force Rule in TN v Garner – use of deadly force to arrest a fleeing suspect is sometimes an unreasonable seizure under the 4th; where suspect poses no immediate threat to the office & no threat to others, the harm resulting form failure to apprehend him does not justify the use of deadly force to do so
I.  REQ OF PROMPT ARRAINGMENT  p 282

A.  that a warrantless arrest may be reasonable does NOT meant that a D has no right to a judicial determination of probable cause

B.  Gerstein v Pugh – held: officers PC judgment justifies only a “brief period of detention to take the admin steps incident to arrest”

1.  once there is no longer a danger that the D will escape or commit further crimes, 4th amend reqs a judicial determination of PC “promptly after arrest”

2. “Prompt” – County of Riverside v McLaughlin held that a Gerstein hearings taking place w/in 48 hours is reasonable; a post 48 hour hearing is presumptively unreasonable (this shifts the burden to govt to show a bona fide emergency or other extraordinary circumstances)

A) but D can show that such a delay was done to get more evid, and try to justify the arrest, which would thus make the delay unreasonable

3.  If the state fails to provide a PC determination promptly & the D complains – remedy is an immediate PC determination or immediate release

I.  EXPIRATIONOF 4TH INTEREST AFTER ARREST  p 284

A.  4th governs the reasonableness of arrests & also reqs a prompt post-arrest determination of PC n the case of a warrantless arrest

B.  4th Amend interests expire once the seizure is completed & determination of PC made

1. an arrestee complaining about conditions of any continuing detention must rely on due process or cruel & unusual punishment – NOT the 4th
I.  STOP & FRISK  p 285


A.  Checklist:

1.  Was there a Stop?

A)  did the officer act in a way that would permit an individual reasonably to believe that his freedom of movement was significantly restricted?

B) if so, as the restriction limited in duration, location, & intensity?

2.  Was the stop justified by reasonable suspicion that the person was about to commit (or had committed) a crime?

3.  Was there a Frisk?


A) did the officer invade the individuals reasonable expectation of privacy?


B)  if so was the invasion limited to a brief pat down of the surfaces of outer clothing?

4.  was the frisk justified by a reasonable suspicion that the person was armed & dangerous?


B.  Terry v Ohio (1969)  p 285

F:  McFad, cop, saw D & 2 others casing a store.  Cop approached & identified himself as a cop to the 3 guys & asked for ID.  One guy mumbled something, so cop grabbed him & patted him down, finding a gun.  D was later convicted on charges of carrying a weapon. D contended that cop lacked PC for the arrest & that the “stop” had been an arrest, & that the “frisk” was a 4th search & that the search was not supported by PC nor incident to a valid arrest.  Ct rejected D’s argument, & let the gun into evid.

ROL:  the need to intrude (to prevent/detect crime & protect cop from harm) is to be weighed against the severity of the intrusion; a frisk is justified only if the officer reasonably suspects that the person is armed & dangerous 

A: Ct said that the detainment of D on the street was a sufficient intrusion on his freedom that it was a seizure w/in the meaning of 4th; Ct also said that the “pat down” was a search w/in 4th, even though it was not full scale.  But Ct rejected argument that b/c a 4th search/seizure took place, PC was reqd! Ct said that if the s/s had been conduct that needed a warrant, PC would have been necessary under 4th ( but b/c of the exigent circumstances justified not having a warrant, ct said PC was not const reqd.  instead – only const test was whether the stop & frisk was unreasonable.

C:  Cops questioning was reasonable & the frisk was also reasonable.

H: a stop-frisk could be const permissible despite lack of PC for either full arrest or full search

Dissent:  Douglas: dissented on grounds that the effect of Maj decision was to give police more power when they act w/o a warrant then w/ one.
Notes:  stop & frisk can be conducted w/o PC 


C.  “Frisk” – is a patdown of a persons outer clothing

1.  the patdown is limited in scope & intensity to its justification (officers purpose is to discover weapons)

2.  in addition to frisking a person, an officer may also frisk an area if the officer has reasonable suspicion that a person w/in the area is armed & dangerous

3.  Terry frisk permits the officer to look only for weapons!

A) a search incident to arrest permits the officer to look for weapons or evid of the crime on which the custodial arrest was based


D.  only 2 types of reasonable suspicion:



1.  reasonable suspicion that criminal activity is afoot; justifying only a stop; &



2.  reasonable suspicion that a suspect is armed & dangerous; justifying a frisk for weapons


E.  reasonable suspicion to stop does NOT necessarily establish reasonable suspicion to frisk
I.  Defining the Levels of Interaction  p 299


A.  3 levels of descriptions of the interactions b/w individuals & cops:

1.  “voluntary encounter” (lowest level) – person is free to leave w/o answering any questions & in which no 4th amend search or seizure occurs


A) do not need any type of suspicion 

2. “stop & frisk” (mid) – the persons, for a brief period, is not free to terminate the encounter

A) b/c a stop temporarily restricts the individuals freedom to leave, a seizure is said to have occurred, & if the individual is frisked, the frisk is classified as a minimally-intrusive search

B) a proper stop does NOT automatically justify a frisk

C) need reasonable suspicion that criminal activity is afoot

3.  “S/S” or ‘arrest’ – where an invasion of an individuals freedom is so intrusive that we req PC as a justification; & it evolves into a full search where the invasion of privacy is so great that we demand PC


A)  arrest – not free to leave


B)  


B.  Voluntary Encounters vs Seizures

1. only when a cop, by means of physical force or show of auth, has in some way restrained the liberty of a cit can it be concluded that a seizure has occurred

A)  a cop who casually approaches an individual on the street & ask how they are doing is not effectuating a stop

1) a cops request to “ask a few questions” does NOT turn the encounter into a stop unless the cops words, conduct, or demeanor would signal to an objectively reasonable person that the person is not free to leave

B)  US v Mendenhall – a person has been ‘seized’ w/in the meaning of the 4th only if, in view of all of the circumstances surrounding the incident, a reasonable person would have believed that he was not free to leave

1) the relevant perspective is that of the individual, not that of the cop

2) ct uses the objective reasonable person standard (reasonable innocent person)


C.  Circumstances/factors that give rise to a reasonable belief that one is not free to leave:

1.  the threatening presence of several officers, display of a weapon by a cop, some physical touching of the person of the citizen, or the use of language or tone of voice indicating that compliance w/ the cops request might be compelled

A)  FL v Bostick – the appropriate test for seizure is whether such a person would “feel free to decline the officers’ request or otherwise terminate the encounter


1) test: would a reasonable person feel free to decline the officers request 

B)  US v Drayton- cops don’t violate the 4ths prohibition of unreasonable seizures merely by approaching individuals on the street or in other public places & putting questions to them if they are willing to listen

1) even when cops have no basis for suspecting a particular person, they may pose questions, ask for ID, & request consent to search luggage -as long as they do not induce cooperation by coercive means

2) if reasonable person would feel free to terminate encounter= no seizure

D.  STOPS vs ARRESTS  p 308

1.  stops & arrests are distinguished primarily on the basis of 2 factors: the length & the place of detention


A) generally Terry stops must be brief, and must be conducted at the scene of the stop

1) once the individual is detained for a considerable length of time or removed to another location, the encounter will likely be held that it escalated to an arrest



2.  Length of Detention




A)  20 minutes has been held to be okay; but 90 minutes is too long


3.  Place of Detention

A)  PA v Mimms – created rule permitting cops to order drivers out of their car after Terry traffic stops, as a matter of officer safety

1)  MD v Wilson- passengers may be ordered out of the car too

2) but detentions that move beyond the immediate vicinity of the stop are likely to be considered arrests


a) suspects forcibly taken to police headquarters are arrests


E.  Sufficiency of Facts for Stop & Frisk   p 309

1.  Stop & frisk activity, like full blown searches & seizures, must be justified by facts that give rise to “objectively” to a certain level of suspicion that ‘criminal activity may be afoot’


A) ordinary S/S must be supported by PC


B) stop & frisks can be justified by “reasonable suspicion”

1) like PC, reasonable suspicion must be supported by specific articulable facts; cop must be able to articulate something more than an inchoate & unparticularized suspicion or hunch

2) assessment must consider the totality of the circumstances – reqs ct to consider all facts & circumstances ID’d by the cop, as well as deference to the officers expertise in interpreting those facts & circumstances


2.  Quantum of Evid for “reasonable suspicion”




A) reasonable suspicion involves a lower level of suspicion that probable cause



3.  Quality of Evid for Reasonable Suspicion




A) reasonable suspicion must be founded on “specific & articulable facts”

1) AL v White- reasonable suspicion can be established w/ info that is diff in quantity or content than that req’d to establish PC, but also RS can arise from info that is less reliable than that reqd in PC

a) RS & PC are dependent upon both the content of info possessed by the police & its degree of reliability 

b) quality & quantity factors must be considered in the totality of the circumstances

B)  an anonymous tip that lacks all indicia of reliability does NOT satisfy the reasonable suspicion standard

I.  Terry Stop & Frisk

A.  reasonable suspicion that there is a current threat of committing a crime or that they are armed & dangerous 

I.  Profiles  p 316


A.  “profiles” assist the police by ID’g characteristics peculiar to persons engaging in criminal BX


B.  Drug Courier Profiles - profiles developed by law enforcement agencies


C.  Constitutionality of Profiles

1.  the fact that a person matches a profile prob doesn’t, in itself, give rise to reasonable suspicion; but officers (&reviewing ct) may partly rely on the cumulative cop wisdom embodied in profiles when assessing inferences that may be drawn from a persons conduct or attributes

A)  Reid v GA – since the D fit a # of profiles of drug couriers compiled by DEA – the questioning of the D was not unlawful
2.  the fact that a person matches a profiles does not detract from the inferences that might reasonably be drawn 

Ch 4 – S/S: Warrant Exceptions  p 332
I.  Is a Warrantless S/S permissible?


A.  is a warrantless S/S justified as part of a search incident to arrest?



1. did the warrantless search accompany a lawful custodial arrest?

2.  was the search limited to the “wingspan” of the arrestee; the area from which he might grab weapons or destroy evid?

A) YES – if the cop encounter was initiated while the arrestee was in a vehicle, was the search w/in the passenger compartment of the vehicle?

B) NO – was the search confined to the areas from which an attack on the cop might immediately be launched? If not, did the cop have reasonable suspicion to believe that a confederate in the criminal activity who poses a danger to the officer or others might be hiding in the area searched?

3.  was the search substantially contemporaneous w/ the arrest – did it occur shortly before/after the arrest?

4.  for items seized as a result of the search, did the cops have PC to believe that those items were contraband, fruits, evid, or instrumentalities of a crime?


B.  Is a warrantless search justified by exigent circumstances?



1.  were the police pursuing a fleeing felon?  If no:

2.  did the police have PC to believe that the search would uncover contraband, fruits, evid, or instrumentalities of a crime?

A)  did the circumstances present a threat to officer or public safety or to the integrity of evid?

B) was the govt interest in the warrantless activity of sufficient gravity to outweigh the individual interests at stake?


C.  Is a warrantless seizure justified by the plain view doctrine?



1.  did the police view (feel/smell/hear) the items seized from a lawful vantage pt?

2.  was the incriminating nature of the items immediately apparent – did the police have PC to believe that the items were contraband of a crime?



3. did the police have a lawful right of access to the items? 


D.  Is a warrantless search justified by the automobile exception?



1.  was the search limited to a motorized vehicle that is presently capable of mobility? 



2. did the police have PC to believe that the car contained contraband of a crime?


E.  Is a warrantless S/S justified by special govt needs?

1.  was the warrantless activity undertaken to advance a non-criminal investigation-related purpose?



2.  was the warrantless activity reasonably necessary & effective in advancing that purpose?



3.  was the govt interest of sufficient gravity to outweigh the individual interests at stake?




A)  did the govt have a special need?

B)  did the search involve a pervasively regulated industry or another area w/ a low expectation of privacy

C)  did the search involve a minimal amount of officer discretion & a minimal intrusion on privacy interest?


F.  Is a warrantless S/S justified by consent?



1.  did an individual voluntarily consent o the S/S?

2.  was the S/S confined to the scope of the consent – to what a reasonable person would have understood the consent to mean?



3.  was the consent given by an individual w/ actual or apparent authority?

I.  3 factors in the plain view doctrine:


A.  cop must be at the place w/o violating the 4th 


B.  incriminating character of the item seized must be immediately apparent



1.  Arizona v Hicks


C.  lawful right of access to the object 

I.  6 Categories of Warrantless S/S:

A.  Search Incident to Arrest Doctrine

1. oldest exception to warrant req is ‘searches incident to (during or immediately after) an arrest

A) area that may be searched after an arrest are (1) the arrestees person & (2) areas w/in the arrestees immediate reach (wingspan)


1) reasons for searches are officer safety & evid preservation

a) arresting officer may conduct a search incident to arrest w/o analyzing whether its likely that arrestee possess a dangerous weapon or will destroy evid

b) auth to search flows from the arrest itself – which must be lawful or the results from the search will be suppressed

2) “wingspan” – the area from w/in which the arrestee might gain possession of a weapon or destructible evid; limits a search to the are immediately surrounding the arrested party (determined case by case)

a) cop may open & search closed containers found on the arrestee & w/in their wingspan

i) b/c container may have a weapon or evid ( doctrine trumps any reasonable expectation of privacy that the arrestee might have in a closed container

ii) cop can search a container even if its too small to have a weapon inside





3) cops may conduct a search incident to arrest even after the D has been cuffed

a) but the arrest & search must be “contemporaneous” & cant be too remote in time from each other

B) search incident to an arrest applies to all custodial arrests – seizure of the person w/ the intent of thereafter having him transported to the station or other place to be dealt w/


1) cops must actually effectuate a custodial arrest for the doctrine to apply

C)  the cops cant seize just any item found during a search incident to arrest

1) officer must have PC to believe that item is contraband, fruits, or evid of crime


a) if not – item must be returned to the arrestees eventually 



* search incident to arrest must be contemporaneous & a custodial arrest

2.  Application to Cars – when a cop makes a lawful arrest of a car rider, the cops may search the entire passenger compartment incident to the arrest

A)  the cop may examine the contents of any containers w/in the passenger compartment since those containers/contents would have been w/in their control

1) but cops cant dismantle the passenger compartment by ripping out door panels or other fixtures; but may open glove box & examine removable objects (like stereo heads) that are capable of holding another object

B)  this search does NOT include the trunk

C) this rule covers all situations in which an officer initiates contact w/ a person in a car

1) but where D has voluntarily existed the car & begins to walk away from the car before the officer has initiated contact w/ D, it’s a case-by-case determination of the reasonableness of the searching of the car

D)  the car usually may NOT be removed to the cop station, nor may the search be delayed for a significant period of time

3.  Protective Sweeps – cops are permitted in every in-home arrest to do a protective check of areas adjacent to the arrest from which an attack might immediately be launched against the officer & broader sweeps of specific areas in which the cop has a reasonable suspicion that people who pose a danger may be lurking

4.  Justification for search incident to arrest doctrine is that a suspects awareness that he is facing arrest gives him a strong incentive for grabbing a weapon or destroying evid




A)  search incident to arrest is for the officer safety & preservation of evid



5. the arrest must be a custodial arrest – an arrest where the person is taken into physical custody 


B.  “Exigent Circumstances” or “Emergency” Doctrine

1. in situations other than arrests – there may exigent circumstances that demand immediate action from the police & permit no time to get a warrant

A) exigent circumstances involve safety risks to the cops or the possibility that evid may be destroyed, or that a felon may evade arrest by fleeing into a private place

2.  Ct made a doctrine that permits warrantless S/S if: (1) PC for the S/S exists; & (2) there are sufficient exigent circumstances to justify the warrantless activity

A) sufficient circumstances exist if the cops need to act swiftly to either arrest or search or both or otherwise give up the arrest/search 

3.  doctrine applies to ‘those situations in which law enforcement will be unable/unlikely to effectuate an arrest, or S/S, for which PC exists, unless they act swiftly

A) doctrine reqs case-by-case analysis & balancing (unlike the search incident to arrest doctrine)

4. ‘hot pursuit’ – permits officers to enter premises w/o a warrant if: (1) they are in pursuit of a fleeing felon & (2) that pursuit began in a public place, where they cops could have made a warrantless arrest

5.  Drug cases have their own rule: p 349


C.  Plain View, Touch, & Smell Doctrine

1.  cops are allowed to seize contraband, fruits, evid & instrumentalities of crime that they find in “plain view”

A) this increases efficient by eliminating warrant req in situations in which that req would serve no purpose

2.  3 elements needed for the application of the PVD:

A)  cop cant violate 4th in arriving at the place from which evid could be plainly viewed;

1) limits PVD to situations in which the cop observes the item from a lawful vantage point

B) its incriminating character must be immediately apparent;

1) cop must have PC to believe that the item is contraband; if the cop has only a hunch about the item, or even reasonable suspicion, it can NOT be seized

C) cop must also have a lawful right of access to the object itself

1) a warrantless entry into a private place cant be justified w/o exigent circumstances, even when it is accompanied by PC

* 3 reqs limit the doc to situations in which police activity implicates no privacy interests



3. PVD is not limited to just sight; all sensory organs are valid ways of finding crimes


D.  Vehicle & Container Searches  p 356

1.  vehicle searches: general rule is that ones expectation of privacy differs in degree b/w a structure & a vehicle


A)  cts have made a broad rule known as “auto exception” to the warrant requirement 

1) exception permits warrantless searches of motorized vehicles whenever cops have PC to believe that fruits/etc of criminal activity will be found in it

2) exception includes containers found in the car too




B) vehicle searches req only PC in order to satisfy 4th 

2.  Mobility & privacy rationales – both support the automobile exception to the warrant req

A)  4th doesn’t req warrants for cars b/c they may disappear before a warrant can be obtained

B) diff b/w a car & a mobile home: whether the car is licensed, connected to utilities, & whether it has convenient access to a public road


1) trailers are usually not subject to the exception

2) movable vehicles are subject to the exception even where they have been taken into police control & no longer poses a threat of mobility




C) people have lower expectations of privacy in cars than in homes/offices 



3.  Containers w/in vehicles   359

A)  containers in cars may be searched under the auto exception whether PC relates to the entire car or only to the container

1) cops may search containers in cars so long as they have PC to believe that the objects of those searches may be found therein

B) cops may search containers w/in the scope of PC regardless of who owns containers

E.  “Special Needs” S/S – those conducted for a non-criminal investigation related purpose 

1.  aka: regulatory or admin S/S b/c they further reg/admin interest of state & fed govts

A)  ct eliminates or modifies both the warrant req & the PC requirement & replaces them w/ reasonableness balancing



2.  2 step analysis of special needs cases: 

(1) ct must determine whether the govt’l purpose truly is regulatory rather than criminal law enforcement; &

(2) if the purpose is regulatory, ct must balance that regulatory interest against the individual interest infringed upon

3. Determining govt’l purpose – only non-criminal investigation interest may be advanced by the S/S, there is a “no pretext” req

A) if the purported admin purpose is just a smokescreen to get around the usual warrant & PC req, the S/S will NOT fall into ‘special needs’ category & will be subjected to 4th 

B) whether the activity is done by the police or govt agents unconnected w/ the cops is critical in determining whether to treat the S/S as advancing special needs

4. Balancing the Interests – once a ct determines that a S/S advances special needs, then it must balance those needs against the interest of individuals affected by the govt action


A) factors in the cts balancing process:



1) weight of the states purported non-criminal investigation interest; 

a) effectiveness of the chosen means in attaining the states goals & the availability of other, less restrictive (but not necessarily the least restrictive) alternative means for pursuing those goals



2)  the degree of the individuals interests must be gauged 

a) S/S of cars or business are viewed as less invasive than are S/S of homes & persons





3) limitations must be placed on the discretion of govt actors

a) there must be other adequate procedures designed to avoid abuse of govt discretion 

b) clear rules in statutes, regs, or internal admin policies telling govt actors when & how to conduct their searches are ways to limit



5.  Recognized Areas of “Special Needs”: - suspicionless searches

A)  Health & safety inspections – fed, state & local govts pursue health & safety goals thru regs

1) Camara v Municipal Ct – health inspected busted into a San Fran house & homeowner claimed 4th violation again warrantless inspections; held- warrant was needed b/c otherwise the occupant has no way of knowing whether the inspection was limited in scope & if there was proper authorization 
B)  Pervasively Regulated Industries – where the govts special needs concern pervasively regulated industries, ct generally does NOT req regulatory searches to be auth by warrants (b/c of the lesser expect of privacy in that setting)

1) ct notes that notice req is relaxed b/c may defeat the purposes of the inspection





2)  NY v Burger 1987  p 366

F:  Burger owned a junkyard in NY; police came in one day to do an unannounced inspection for stolen cars/parts.  Burger consented & the cops arrested & charged him w/ 5 counts of stolen cars from VIN # ID’s.  Burger moved to suppress evid found during the inspection as unconst.  US SupCt found that the search was ok
I:  whether the warrantless search of a car junkyard, conducted pursuant to a statute auth such a search, falls w/in the exception to the warrant req for admin inspections of pervasively reg’d industries

A: SupCt said 4th was not violated by an unreasonable S/S.  ct relied on the nature of the junkyard business as being pervasively-regulated & the search served the states substantial interest in eradicating auto theft b/c junkyards provide the major market for stolen cars & parts.  The auth searches were limited to reg business hours & their scope was limited to examining pertinent records & vehicle parts on the premises

C:  statute authorizing the search informed junkyards that they could be subject to inspection on a regular basis (notice).

H: ct upheld the validity of the search, viewing it as an admin one. 

Notes:  “Primary Purpose” Test ( 




C)  Drug Testing 

1) 3 categories:  those involving children, those involving adults working in safety sensitive contexts, & those involving adults in non-sensitive contexts

2) ct usually defers to govt judgments about searches of kids

a) NJ v TLO – teacher turned kid in for smoking in BR; principal searched purse & found weed.  HELD warrantless reasonable suspicion standard for search was valid; school officials may search the person & prop of a student w/o a warrant – all that is reqd is that there be ‘reasonable grounds for suspecting that the search will turn up evid that the student has violated or is violating either the law or the rules of the school’

i) TLO case set forth the standard for determining whether the scope of the search is reasonable: search will be permissible in scope ‘when the measures adopted are reasonably related to the objectives of the search & not excessively intrusive in light of the age/sex of the student & the nature of the infraction’

b) Veronica School v Acton – ct upheld suspicionless random drug test of students athletes; school district can req all student athletes submit to drug tests as condition of participation in sports, so long as the results were not shared w/ the cops & the testing was conducted in a relatively unintrusive manner

i) the ct later expanded Veronica holding to allow random drug-testing of all middle & high school students who participated in any competitive extracurricular activity, regardless of whether the district has previously had a drug problem 

3) Safety-Sensitive Adult Jobs – cts use a similar deference to govt drug testing policies as they do for kids

a) Skinner v Railway Labor – ct upheld Fed RR Admin regs that mandated blood & urine tests involved in accidents & who violated certain rules.  Govt interest in ensuring the safety of the traveling public, the standardized nature of testing, & the minimal discretion given those charged means that a warrant is not necessary.

b) Nat’l Treasury v Von Raab – drug testing ok b/c of states compelling interest in ensuring the physical fitness & integrity of those involved in drug interdiction & preventing drug users from carrying guns

* ct used balancing test that weighed the intrusion on the individuals interest in privacy against the ‘special needs’ that supported the program





4) Non-Sensitive Adult Jobs – ct is unwilling to defer greatly to govt judgment 

a) Chandler v Miller – 4th amends restraint on govt conduct generally bars officials from undertaking SS absent individualized suspicion; ct acknowledged that it had relaxed this req in cases of special govt need, but that such a need must be ‘substantial & important enough to override the individuals acknowledge privacy interests, sufficiently vital to suppress 4th normal req of individualized suspicion’

b) Ferguson v City of Charleston- ct struck-down drug screening of maternity patients suspected of using coke; urine testing of pregnant moms constituted search & ct declined to apply the special needs doc b/c purpose was ‘indistinguishable’ from the general public interest in crime control



D)  Searches of Probationers & Their Residences p 380

1) ct defers to local auth judgments about ‘special needs’ involving probationers

a) Griffin v Wisconsin- warrantless searches of probationers homes are ok, so long as searching cop has ‘reasonable grounds’ to suspect the presence of contraband (a violation of prob terms); searches are reasonable in order to satisfy the states need to ensure compliance w/ probationary terms

i) SupCt assert that ‘special needs beyond the normal law enforcement, make the warrant & PC req impractical’ in the parole/probation context.  Just as there are special needs that justify dispensing w/ the warrant/PC in the case of school searches (NY v TLO) & searches of govt employees office (OConner v Ortega) so the need to supervise people who have committed crimes justifies dispensing w/ the warrant & PC reqs

ii) instead of PC & a warrant – all that is reqd for search of a probationer/parolee is that it be conducted pursuant to a valid regulation governing such person;
b) US v Knight – ct approved warrantless searches of a probationers home for purpose other than ensuring compliance w/ probation.  This broadened the rationale for such searches

2) parolees & probationers may be subjected to warrantless searches by officials responsible for them, even if PC is lacking (Griffin) 


a) just need reasonable suspicion to search a probationer



E)  S/S by Customs & Border Patrol Agents   p 381

1) ct always gives great deference to govt policy decisions in circumstances involving nat’l borders & customs

a) far more intrusive govt actions than checkpoints are tolerated when they advance the nat’l govts interests in patrolling borders & monitoring items brought into the country 

2) US v Martinez-Fuerte – suspicionless border checkpoint ok; ct said that checkpoints advance the govts interest in controlling the influx of illegal aliens

3) routine searches of persons & effects of entrants are not subject to any req of reasonable suspicion, PC, or warrant





4) 1st class mail may be opened w/o a warrant on less than PC grounds

5) automotive travelers may be stopped by fixed checkpoints near the border w/o individualized suspicion even if the stop is based on ethnicity 

a) boats on inland waters w/ ready access to the sea may be hailed & boarded w/ no suspicion at all!





6) expectation of privacy is less at the border than in the interior




F)  Roadblocks  p 386

1) the const of RB has never been completely settled; the permissibility of each must be decided on a fact sensitive basis

2) 3 prong test for upholding a checkpoint program:  (1) gravity of the public concerns served by the seizure; (2) the degree to which the seizure advanced the public interest; & (3) the severity of the interference w/ individual liberty





3)  City of Indianapolis v Edmond 2000  p 388

F:  checkpoint initiated by the City for purpose of finding illegal narcotics at 6 areas.  Roadblocks were chosen on basis of crime states & traffic flow & cops stopped a set # of cars.  Cops did a plain view exam of each car & walked a drug dog around the outside of the car.  SupCt ruled that the stops here were unreasonable & violated the 4th

ROL:  the constitution forbids highway checkpoints whose ‘primary purpose’ is the ‘discovery & interdiction of illegal narcotics.’

A: ct has auth suspicionless checkpoint steps under certain circumstances, but the ct never approved a checkpoint program like these.  Since the primary purpose was to detect illegal drugs it fell into the class of ‘ordinary criminal wrongdoing’ & thus violated the 4th

H: S/S motivated by the ‘general interest in crime control’ ordinarily must be based on individualized suspicion.  Even if the police use a fixed hwy checkpoint, thus reducing officer discretion, they may NOT conduct warrantless traffic stops where the primary purpose is to detect evid of ordinary criminal wrongdoing

Diss:  claimed this case follows from Martinez-Fuerte & Sitz b/c the checkpoints serve significant & appropriate state interests w/ minimal intrusion on drivers (preventing drunk driving & ensuring proper licensing of drivers)

4) Where police want to use random warrantless traffic stops to pursue more ‘general criminal investigative objectives’ ct generally says NO

5) DE v Prause- fixed checkpoint stops for this purpose would be acceptable, but random stops at the discretion of the cops for the same purpose violate 4th 

a) in Prause – police conducted random traffic stops in order to check for proper licenses & registration; but police conceded that they had not had PC, or even reasonable suspicion, to believe that any particular car stopped (including D’s) was being driven in violation of any law.  Ct held that the seizure from D’s car of weed, seen in plain view by the cop as he walked up to the stopped car, was in violation of 4th
b) prob w Prause was that virtually complete discretion was given to the cops in deciding which cars to stop w/o suspicion; it would probably be const permissible for the cops to set up a check point at which EVERY car would be stopped (see Edmond case)

6) MI Police Dept v Sitz – tho hwy police may NOT randomly stop cars in order to check for traffic violations, the cops may set up fixed checkpoints on the hwy so as to test for drunkenness.

a) even tho a stop at such a ‘sobriety checkpoint’ is a ‘seizure’ such stops may be made of all drivers even tho the police have no particularized suspicion about any 1 driver

b) Sitz applies only where the police stop ALL cars passing the checkpoint; if the police stop less than all, presumably they must have some particularized suspicion before they may stop a specific person – otherwise the case will be like Prouds where random auto stops w/o reasonable suspicion were unconst





7) summary on regulatory traffic stops & checkpoints:

a) Random Stops: such stops w/o individualized suspicion, even if made just for the purpose of verifying license & related info, are NOT permissible, b/c they give too much discretion to the cops (Prause)

b)  Fixed Checkpoint for Driver Verification: stops of a predetermined # of cars at a fixed checkpoint, if done for the primary purpose of verifying driver & vehicle info are probably allowable, even w/o individualized suspicion.  Same is true for the primary purpose of ensuring driver sobriety (Sitz).  In both instances – the stop is being done for narrow regulatory purposes related to driving, so the checkpoint is not unreasonable

c) Fixed Checkpoint for General Crime Fighting: stops of a predetermined # of cars at a fixed checkpoint, done for the primary purpose of general crime-fighting (eg: finding drugs) are NOT allowed w/o individualized suspicion; allowing such stops would swallow the rule req’g individualized suspicion for anti-crime stops (Edmund)
G)  Inventory Searches( one conducted by the police not for purposes of criminal investigation but rather to protect the owners prop from loss or theft, & the cops from unjustified lawsuits arising from such loss & theft while the prop is in police custody 

1) inventories protect safety of cops & public by locating things in seized prop that pose a danger to cops/public;  searches are done to serve a special need other than criminal law enforcement, specifically protecting life & prop

2) I/S may be justified only if initial seizure of prop being inventoried was permissible!
a) if seizure is justified, I/S of car is justified by non-investigative state interests of: (1) ensuring protection of police dept from false claims; (2) protecting inventoried items from theft/vandalism; (3) protecting police & public from potential danger, & for abandoned cars – permitting the police to investigate who owns the car & whether it has been abandoned

3) Dakota v Opperman- ct upheld an I/S of a locked car that had been impounded after getting 2 tix for being illegally parked; cops found weed in glove box

a) ct concluded that the search, which had been done pursuant to standard procedures to protect valuables 1st observed thru the window, was permissible b/c it effectuated: (1) pursuant to a lawful impoundment (2) of a routine nature & (3) for non-investigative reasons & not as a mere pretext concealing an investigatory police motive

4) AK v Sullivan- ct held that results of an I/S could NOT be suppressed on the basis of an allegedly pretextual arrest (pre text is arresting someone just b/c you want to search their car)

5) State cts may establish more stringent standards that SupCt for determining whether admin searches survive const scrutiny 


a) People v Keta- 

F.  Consent  p 402

1.  Req of Voluntariness –police may make a const warrantless search if they receive consent of the individual whose premises, effects, or person are to be searched

A)  before 1973 – cts held that ‘consent’ to search was only valid if the consenter knew that he had a right to refuse consent ; but ct rejected this view in Schneckloth

B)  Schneckloth v Bustamonte – HELD: fact that suspect was not informed of his right to refuse consent did not invalidate the consent (therefore the suspects knowledge of the right to w/hold consent is not always determinative or even important);

C) to prove that consent was given voluntarily, State must show that the consent was obtained w/o coercion by looking at totality of the circumstances, including the character of the accused & the details of the police-citizen interaction, youth of the accused, his lack of edu or low intelligence, & the lack of any advice to the accused of his const rights, the individuals lack of awareness that consent may be refused

D) US v Drayton- the fact that cops fail to inform passengers that they are free not to cooperate does not matter; most interrogations of bus passengers will prob be found not to be seizures, & thus not pose 4th probs b/c of Drayton

E)  US v Lombardo- 



2.  Claims of Authority to Search  

A)  False Claims of Present Auth – where an officer falsely asserts that he has a warrant, & then procures ‘consent’ the consent is invalid; the consent was not voluntary b/c it was procured thru a claim of lawful authority

B) Consent Induced by reference to invalid warrant – if cops say that have a warrant, & the warrant is in fact invalid (either b/c of insufficient definiteness, lack of PC, etc) the consent of the person whose premises are to be searched is invalid; this is particularly true when the person himself is placed under arrest b/c such consent is given in the face of ‘colorably lawful coercion’ & cant be regarded as voluntary 

C) Threats to Get Warrant – where police do not state that they presently have a warrant but threaten to obtain one if consent is not given, the result seems to depend mostly on whether the police in fact have grounds to get a warrant 

1) where the police have grounds their threat to obtain a warrant doesn’t vitiate the consent of the person whose premises are to be searched

a) but where the cops don’t have grounds, then their threat to get a warrant usually will nullify the consent 




D)  Where the Police use Undercover agents – this NEVER invalidates consent 

1) Hoffa v US – 4th amend does NOT protect individuals against their own misplaced confidence in ‘false friends’ & one assumes that risk that friends will turn out to be govt agents



3.  3rd Party Consent: Requirement of Authority or Apparent Authority  p 412 




A) if a 3rd party has actual or apparent auth, they can give consent for another person!

B)  Joint Authority – if the 3rd person & the D have joint auth over the premises, then the 3rd party’s consent to a search will be binding on the D

1) US v Matlock- woman’s consent to search of a room which she said she shared w/ D’s as his mistress, held to be binding on D b/c ‘it is reasonable to recognize that any of the co-habitants has the right to permit the inspection in his own right’

2) “joint auth” only applies where the 3rd party has auth over the particular area to be searched

a) but a search will be valid if consent to it is given by a person who the police reasonable but mistakenly believe has joint auth over the premises





3) individuals living in a shared premise can retain areas of exclusive control
C)  Actual Auth – depends on whether 3rd party shares access to or control over premises


1) where prop law governs the relationship, it usually governs the auth to consent

a) LL can NOT give auth to search tenants apt b/c LL granted exclusive possession of the premises





2) almost always either spouse may consent to a search of the family residence 

a) yet most cts are reluctant to uphold consent given by kids; but the closer the kid is to 18, more likely ct will allow their consent

D) Apparent Auth – looks at the consent from the perspective of the objectively reasonable police officer

1) “Would a reasonable cop under the circumstances have believed that the 3rd party had actual auth to consent?” If so, then the 3rd party consent is valid; 

2) IL v Rodriguez- 4th bans only unreasonable S/S & that where cops make a factual determination about a search, their reasonable mistake on the issue of auth to consent transforms the search into a ‘reasonable’ one



4.  Scope of Consent   p 414

A)  even if officers obtain a valid consent to search, they must conduct their search w/in the scope of the consent

1) the consent releases the cops from complying w/ 4th reqs, but those reqs remain effective in all areas except those covered by consent

B) where scope of consent is disputed- test is an objective one: “what would a reasonable person have understood by the exchange b/w the officer & suspect?

1) US v Dichiarinte- police got consent to search D house for drugs & flipped thru files & got him for tax evasion.  Ct held the consent invalid in regards to the tax charges as exceeding the scope of consent



5.  W/drawing Consent  p 415




A)  an individual may w/draw consent to search at any time

1) but if a cop finds incriminating items before consent is w/draw, the plain view doctrine permits its seizure, & any subsequent w/drawl of consent is shit



B) W/drawl can NOT be used to create reasonable suspicion or PC

1) US v Carter – a persons w/drawl of consent, standing alone, cant be used to support a finding of reasonable suspicion, since the right to w/draw consent would be of little value if its very exercise could be used in such a fashion

*  search incident to arrest (Kimmel) – need a lawful & custodial arrest


- can search the arrestees persons & the immediate area reach (wing span)


- search is for officer safety & preservation of evid 

- things that can be seized = contraband, fruits, instrumentalities or evid of a crime can be seized during a search incident to an arrest

* Belton & Thorton case – can search the entire passenger compartment inside a car; including closed containers


- but cant go into the trunk

* exigent circumstances – need PC & sufficient exigent circumstances that justify the warrantless search b/c the arrest/SS wont occur unless the officers act quickly


- balancing severity of the intrusion w/ the severity of the criminal activity 

* Plain View Doctrine –  3 things 1) lawful vantage point, 2) incriminating character of the evid is immediately apparent; 3) officer must have rightful access to the item

* Vehicle & Container searches – when you are justifying a search you have to look at what the justification for the search of the car was


- search incident to arrest is limited to passenger compartment


- if cop has PC – car can be searched w/o warrant

- car search is diff b/c even if a cop has PC a cop cant search your house, but w/ a car the car might move & then evid will be lost; also cars are heavily regulated & there is a lesser expectation of privacy 



- also can search w/ consent


- if you have PC in a vehicle expectation, you can search the trunk & anything in the trunk

CH 5 S/S: Racism in Law Enforcement  p 420

I.  Profiling  p 421

A.  racial profiling – occurs when officers consciously or subconsciously rely on race as the sole or substantial basis for the decision to stop, arrest, or search an individual


1.  profiling does NOT occur if race is part of the description of an offender;

A) but racial profiling does occur when the cops decisions is based on assumptions or stereotyping



2.  profiling claims are difficult to advance in ct b/c available doctrines are inadequate


B.  the Const prohibits selective enforcement of the law based on considerations such as race

1. but the constitutional basis for objecting to intentionally discriminatory application of laws is the EP Clause, not the 14th

A) subjective intentions play no role in ordinary, PC 4th amend analysis

I.  Pretext  p 422

A.   Whren v US- SupCt refused to adopt the ‘reasonable officer’ req that evid should be admitted only if a reasonable officer would have engaged in the law enforcement activity at issue

1. in Whren- cops pulled over a truck that sat thru a green light & then sped off when the cops pulled up.  Cops noticed crack in the front seat & arrested the men; the D’s tried to suppress the drugs b/c they claim there was no PC 

2. SupCt said traffic stops are reasonable under 4th so long as cops have PC to belive that a traffic violation occurred

3. under Whren – the fed const, pretext is NOT a viable objection to S/S, except those effectuated under the administrative & inventory search doctrines 


A) but States may provide differently in their own const

I.  Police Culture  p 425


A.  police culture may promote differential treatment of minorities 

1. police work reqs officers to work in dangerous conditions & also reqs them to invoke their auth & sometimes to use force

2. these conditions encourage police solidarity & police training supports this

I.  Mutating the 4th Amend   p 427

A.  thru the 14th amend – due process was imposed on the States; req’g them to observe the govt’l limits found in the BOR


1.  this included the 4th’s prohibition against unreasonable S/S

I.  4th Amends Implications  p 438


A.  Defining a “Seizure” 

1.  test for the seizure of a person is ‘whether a reasonable person under the circumstances would feel that they were not free to leave’

A) the law doesn’t take into account that his RPP is prob understood to be a white; commenter argue that race should be taken into consideration when evaluating the RPP

B) but race should not be a factor in PC & reasonable suspicion determinations 


B.  Consensual Searches – are valid if the consent was given voluntarily 



1. voluntariness depends on coercion 

I.  Lessons from EP Analysis

A.  D’s can get relief from racially motivated prosecutions if they can show (1) that they were intentionally singled out for prosecution on the basis of race; & (2) that similarly situated persons of a diff race were not prosecuted

B.  US v Armstrong – when D’s use EP to claim that police used improper racial considerations in determining PC or RS, they cant even obtain discovery to support their claim w/o 1st showing the 2 essential elements above

Ch 6 – S/S: Terrorism, Surveillance, & Special Statutory Powers  p 461

I.  Was the Govt surveillance const under the 4th?


A.  was there a s/s?



1.  was there a search – an invasion of a reasonable expectation of privacy?



2.  had the person given up their reasonable expectation of privacy?



3. did the person engage in activities that are open to observation by others?



4.  did the persons activities generate records held by 3rd parties?

5.  did person assume the risk of searches by entering certain designated areas such as airports?


B.  Does the statute authorizing govt surveillance meet substantive 4th reqs?



1.  PC?



2.  Particularity?



3.  Neutral & detached magistrate?



4.  Reasonable warrant execution?

I.  Constitutional Limits on surveillance   p 463


A.  4th Amend – 2 part analysis for govt surveillance under 4th;

1.  Katz v US – govt violates 4th rights only when its agents interfere w/ reasonable expectations of privacy;

2.  req that govt activity that does implicate reasonable expectations of privacy be justified by probable cause or reasonable suspicion, & that any warrants satisfy particularity & executional reqs


B.  Surveillance & the Katz Test

1.  the “reasonable expectation of privacy” test from Katz creates a threshold that exempts much govt surveillance from 4th amend scrutiny


C.  People give up expectations of privacy when:

1.  they engage in activities that are open to observation by others:



A) traveling on public roads

2. when their activities result in records held by 3rd parties;



A) pen registers or bank accounts

3.  when they assume the risk of searches by entering certain places



A) airports

* Katz test limits the situations in which surveillance activities are considered ‘searches’ for 4 purpose

- as a result of Katz – lots of govt surveillance does NOT implicate the 4th ! but some stuff still remains under the 4th 


D.  Substantive 4th Amend Reqs   p 465

1.  substantive 4th reqs: (1) probable cause, (2) particularity, (3) neutral & detached magistrate, (4) reasonable warrant execution

A) PC under the 4th – exists where the facts & circumstances w/in the affiants knowledge & of which he has reasonably trustworthy info, are sufficient by themselves to warrant a man of reasonable caution to believe that an offense has been or is being committed

2.  Osborn v US – recordings of conversations were found admissible only b/c the recording device was authorized under the most precise & discriminate circumstances, which fully met the reg of particularity

I.  The Wiretap Act & its Amendments  p 470


A.  the Wiretap Act has 3 sections that describe a hierarchy of protections:

1.  top level ( aka Title 1 – 

2.  middle level (  Title 2 – 

3.  bottom ( Title 3

B.  governs the interception of oral, wire & electronic communications by means of any electronic, mechanical or other device

A) oral communications – protected only if they meet the Katz test


1) ex: face to face conversations

2) the words must be uttered by a person exhibiting an expectation that such communication is not subject to interception under circumstances justifying such expectation

3) oral communications are protected only if the device used to intercept them has been sent thru interstate or foreign commerce

B) wire communications – those that transfer human voices from points of origin to points of reception by means of wires, cables, & ‘like connections’ that affect interstate or foreign commerce


1) ex: phone conversations

C) electronic communications – include email & internet exchanges; 

1) transfers of signs, signals, writing, images, sounds, data, or intelligence of any nature transmitted in whole or in part by a wire, radio, etc that affects interstate or foreign commerce, but does NOT include any wire or oral communication


D)  Title 1 covers only contemporaneous interception of these 3 above types of communications

1) this means the capture of those communications while they are ‘in flight’ or being transmitted



2)  Title 1 does NOT apply if law enforcement read email already transmitted

3) only exception to the contemporaneity req is for oral & wire communication that have been temporarily stored in an electronic system & not yet accessed by the recipient

a) but NOT electronic communications like email

b) this exception applies primarily to VM messages that have been left on & have not yet been retrieved 

i) but once the recipient retrieves the VM, it no longer is covered by Title 1 & the govt can obtain it from the company under much more lenient provisions

4) when the govt engages in contemporaneous interceptions under Title 1 – it must 1st obtain an intercept order which reqs showings that are much more stringent than those reqd by 4th 



a) aka a Super search Warrant
B.  “Super Search Warrants” for Contemporaneous Interceptions 

1.  b/c a traditional search warrant would not satisfy the provisions of Title 1 – the intercept order is really a super search warrant


A) this super search warrant req makes it more difficult for the govt to obtain intercept orders 

1) upside is that the intercept order gives the govt a huge advantage that it doesn’t w/ traditional warrants= intercept orders permit the govt to engage in surveillance secretly

a) only after 90 days does the govt have to notify the subjects of the intercept that they have been under surveillance 

2.  violation of super search warrant reqs may result in exclusion of evid &/or liability for significant civil damages


C.  Title 2 – aka Stored Communications Act 



1.  governs communications held in electronic storage communications providers




A) ex: ISP & phone companies

1)  includes stored email, voicemail, & subscriber records



2. govt doesn’t need a super search warrant for these communications

A) instead it can order disclosure from communications providers so long as it has an ‘electronic storage search warrant”

1) this is a traditional warrant based on probable cause & issued by a fed ct having territorial juris over the communications provider

2) these type warrants are needed only for communications stored for 180 days or less

a) communications stored more than 180 days the govt needs only a subpoena – but the subpoena reqs notification to the subscriber

i) but if govt wants to delay notification to subscriber – they have to get an electronic storage search warrant which permits it to w/hold notification for 90 days



3.  violations of the Title 2 are not accompanied by an exclusionary remedy (like Title 1)

A) so if 4th is violated, these communications may still be admitted in ct even if their interception violated the Wiretap Act



1) however – violators will be subject to civil damages 


D.  the distinction b/w Title 1 & 2 is illustrated in the following case:



1.  Steven Jackson Games v US Secret Service – (1994)  p 472

F:  Jackson had an online bulletin board accessed from his own computer; he posted info about the business, games, publications, & role-playing; the website also offered access to have a private email account.  The email is saved on the bulletins temporary disk until its opened then the email user can either save it back on the bulletin board or delete it.  In 1988 a guy working for Bell Phone Co got wind that the bulletin users were sending info about the emergency system used by Bell Phone & contacted the Secret Service.  

I:  whether the seizure of a computer, used to perate an electronic bulletin, & containing private email which had been sent to (stored on) the bulletin, but not read (retrieved) by the intended recipient, constitutes an unlawful intercept under Title 1 of the Fed Wiretap Act?  NO

* whether the seizure of a computer on which is stored private email that has been sent to an electronic bulletin board, but not yet read (retrieved) by the recipients, constitutes an ‘intercept’ under Title 1?  NO

E.  Title III ( (lowest Level) aka Pen Register Act   p 478



1.  Title 3 restricts info that the govt can obtain from 3rd parties 




A) Title 3 governs pen registers & trace/trace devices





1) pen registers are records of outgoing calls from a particular phone





2) trap/trace devices operate like caller ID; capture #’s of incoming calls

2.  govt can obtain, unbeknownst to subscribers, pen registers & trap/trace records w/ ct permission

A) cts must give permission for these types of surveillance if the govt certifies that the info is ‘relevant’ to an ongoing investigation



3.  there is NO exclusionary remedy for violations of this part of the Wiretap Act




A) although – civil damages may be assessed 


F.  Wiretap Act distinguished from the 4th Amend  - 

1.  always analysis 4th & wiretap Act separately when dealing w/ eavesdropping or surveillance issues 

2.  Wiretap Act protects some thins that are also protected by the 4th – but it goes further than the 4th b/c it applies info revealed to & obtained from 3rd parties

A) but Wiretap leaves other things unprotected that are still protected by 4th - & it prevents the subject of surveillance form knowing about the surveillance for prolonged periods

3. for each person affected by eavesdropping/surveillance ( must analyze (1) whether 4th violations occurred; & (2) regardless of the presence or absence of 4th violations, whether the Wiretap Act was violated



A) also must analyze the appropriate remedy for each type of violation! 

I.  Exceptions to the Wiretaps Act Title 1 Coverage   p 479


A.  Wiretap Act exempts a few communications from Title 1 (which is the most protective provision)

1.  most powerful exception permits the interception of a communication if 1 of the parties to that communication has given prior consent to the interception

A) only ONE parties consent is needed;

     1) that one person must be acting ‘under the color of law’ – like a cop/FBI agent


                  B) but some states have made it harder & req ALL parties to consent first




     1) MD is such a state

I.  Reqs for “Super Search Warrants”   p 480

A.  the lawful interception of oral, wire, & electronic communications under Title 1 can ONLY occur upon issuance of an intercept order to a law enforcement official 


1.  reqs for this order fall into 3 categories:  



A)  Jurisdictional;



B)  documentary; &



C)  executional 

B.  Jurisdictional Reqs – 3 reqs:


1.  the application must be for surveillance concerning certain serious crimes



A)  including: federal crimes of terrorism, espionage, sabotage of nuclear facilities, or bribery 

1) the only state crimes allowed are: murder, kidnapping, gambling, robbery, bribery, extortion, or dealing in narcotic drugs, marijuana, or other dangerous drugs, or other crimes dangerous to life, limb, or prop, & punishable by imprisonment for more than 1 year

a) the individual State must also designate specifically n their own laws which of these crimes qualify for wiretapping

2.  the application must be authorized by a statutorily designated official

A) in the fed system – the US Attorney General, Deputy Atty General & Associate Atty General all have designation

1) States – only the ‘principal prosecuting atty of any State (usually Atty General of the State) may get an intercept order; unless the State has a statute that says otherwise 


3.  application must be made to a judge of competent juris



A)  fed agents applying for an intercept order must go to a fed judge

1) State agents applications must be made to those state ct judges who are authorized by    state statute to issue such orders

   2) neither fed nor state orders can be issued by fed magistrates!!

B) the judge issuing the order must be one w/ territorial juris over the point of interception

1) although fed judges may authorize interception anywhere w/in the US if the surveillance will occur over a large area by use of a ‘mobile interception device’


C.  Documentary Reqs -  p 481

1.  Wiretap Acts has strict documentary reqs for both the application & the intercept order itself 

2.  Application Reqs: all applications must be made upon oath or affirmation & must be in writing & state the applicants authority to make such an application



A) there is also some BS on p 482 that must be included



B) the Act says that the issuing judge is free to req the applicant to furnish additional info

C) req says that wiretapping must be ‘necessary’ to the govts law enforcement goal before it is legal under the Act

3.  Incept Order Reqs:  once an application is submitted to a judge of competent juris – the just must make certain findings before issuing an intercept order & the order itself must embody those findings



A)  the findings mirror the items that the govt is reqd to include in its application



B)  the reqd judicial findings are:

1) there is probable cause to believe that the stated crime has been, is being, or is about to be committed;

2) there is probable cause to belive that communications concerning the offense will be intercepted;

3) the govt has satisfied the necessity req by showing that normal investigative techniques have been tried & failed or are reasonably likely to fail or are too dangerous; &

4) there is PC to believe that the point of interception will be used in the commission of the offense, or is leased to or commonly used by a person committing the offense

** a judge may issue an intercept order if & ONLY IF these determinations are made




C) the actual order must specify:





1) the person, if known, whose communications are to be intercepted;





2) the location of interception;

3) a description of the communication to be intercepted & the offense to which it relates;

4) the agency authorized to intercept the communications & the person authorizing the application;





5) length of time surveillance is authorized; &

6) that the surveillance must be executed as soon as practicable & in a way which minimizes the interception of non-pertinent communications

D)  the Act does provide a limited exception to the req that the application & order specify the location of interception

1) the req is waived in a fed application for interception of an oral communication (one that is NOT transmitted by wire or cable) where it is determined that specification of pt is not practical

2) req is also waived in a fed app for interception of a wire/electronic communication if it is found that the targeted person is purposely trying to thwart interception by changing facilities

a) there is NO corresponding waiver provision for applications made by a state agent


5.  Executional Reqs:  

A) surveillance may be conducted only by the agency authorized by the order to intercept the communications

B) the surveillance must be done in a way such as to ‘minimize the interception of communications not otherwise subject to interception’ 

C) the intercepted communication must be recorded in a way which will prevent alterations

D) cts may req agents to report periodically on the progress 

E) upon getting the authorized objective or when the order expires (which auto happens 30 days after the date of issuance) the surveillance must cease & any recordings made must be turned over to the judge issuing the order & sealed according to judicial directions

1) but copies may be made & the info contained on them may be used for investigatory purposes

F) w/in a reasonable time (but no longer than 90 days after the order expires) the persons named in the application/order must be served w/ a notice that includes an inventory of intercepted matters

1) both the issuing judge & the official authorizing the intercept application must provide the Administrative Office of the US Ct a summary of each surveillance 

I)  Wiretap Act has a ‘minimization req’  govt is reqd to execute intercept orders in a way that minimizes interception of communications not covered by the order; 2 types of minimization:



1) extrinsic – limits the hours & total duration of the surveillance

2) intrinsic – reqs govt to ID communications not relevant to the investigation & to suspend surveillance temporarily when it becomes reasonably clear that the communication being intercepted is not relevant

I.  Remedies for Title 1 Violations  p 533


A.  statute provides for criminal prosecution of violators in certain circumstances & for civil damages

1. neither of these are avail if the violator establishes ‘good faith reliance’ on a ct order or other reasonably official authorization


B.  most sought remedy is Suppression 



1.  exclusion from a criminal case of evid gained by an illegal wiretap




A) but only wire & oral communications are subject to suppression





1) suppression for wire & oral is auth only if: 






a) the communication was unlawfully intercepted; or

b) the order of authorization/approval under which it was intercepted was insufficient on its face; OR

c) the interception was not made in conformity w/ the order of auth




B) electronic communications do not merit exclusionary remedies 



2.  US v Donovan – an interception is ‘unlawful’ only if it undermines the purpose of the Act

A) thus – failures to comply fully w/ the Act do not result in an exclusionary remedy unless they involve statutory reqs that play a central role in the statutory framework

I.  USA Patriot Act  p 537 manda book


A.  Act is a long & complex document amending other fed statutes


B.  part of the Act affects search warrants issued under traditional 4th standards

1.  ‘sneak & peak’ warrants –warrants that remain secrete even after their execution

2.  means govt can put off giving the usual notice if a ct finds that here is reasonable cause to believe that notice will create an ‘adverse result’ in the form of danger to persons/evid or flight from the juris


C.  Act affected 6 categories of the Wiretap Act:

1.  under Act – if wire communications have been stored less than 180 days the govt must obtain a warrant or order based on PC but dont have to obtain a super search warrant; if the communication has been stored longer than 180 days then govt can intercept it w/ a subpoena 


A)  this makes wire communication under Act subject to Title II instead of I


B) temporarily stored wire communications are usually protected under Title I
2.  warrants or orders for store email are effective nationwide, not just in the juris the were issued

3.  govt is now entitled to greater info about ISP customers



  A) Patriot Act adds other records not included in Title II 

  B) this info includes: customers electronic aliases, times & duration of online sessions, &      credit card & bank accounts 

4.  Act lets govt monitor who the sender writes emails & who they receive them from

5.  cts w/ juris over the investigation can issue nationwide  orders authorizing the release of pen registers, trap/trace records, & their internet equivalents 

6.  intelligence officials can share the info they gather under FISA – the sharing of the info need only ‘assist the official who is to receive that info in the performance of his official duties’.

I.  Foreign Intelligence Surveillance Act  

A.  FISA applies whenever fed law enforcement agents investigate foreign intelligence gathering w/in the borders of the US

B.  FISA allows the govt to engage in some info gathering w/o judicial authorization 


1.  where judicial oversight is needed, a special ct is involved that operates on the down low

2.  these cts are empowered to authorize surveillance w/o a showing of PC to believe that criminal activity is afoot – so long as the govt demonstrates that it is investigating a foreign power or an agent of a foreign power, including terrorists 

C.  Info that the govt gains thru FISA may be shared w/ law officers working in traditional criminal law enforcement

I.  Technology- Assisted Physical Surveillance  p 539 manda


A.  legist has not yet regulated the use of technology to enhance physical surveillance 



1. so the ABA made “Standards on Technologically-Assisted Physical Surviellance”  




A) these standards contain recommendations concerning govt use of such technology 


B.  The Standards mirror the 4th & in some parts go farther 

I.  Other Special Statutory Powers  p 539


A.  Mail Surveillance 



1.  4th protects the contents of 1st class mail sent thru the USPS




A)  Cong protects mail thru a fed criminal statute



2. as a result – govt can NOT open a sealed envelope sent thru the mail w/o a warrant 




A) govt is also regulated on trying to track the info written on the outside of a letter



3.  Mail Cover – postal regulation prohibits envelope surveillance conducted w/ a mail cover

A) MC may be issued upon the written reqs of an agent specifying ‘reasonable grounds to demonstrate that the MC is necessary to obtain info regarding the commission of a crime’


B.  Material Witness Warrants 



1.  by statute – cops have authority to seize a material witness who may flee the juris




A) this statute is part of the Bail Reform Act of 1984

2.  before issuing a material wit warrant – judicial officers must be satisfied that PC exists to believe 1) that testimony of the wit is material, & 2) that it may become impracticable to secure wit presence by subpoena or other ct process

3. once a wit is arrested pursuant to the warrant – the Act reqs that the wit be released once their testimony has been taken by deposition (unless detention is justified on another basis)

I.  Extended Detention of Persons in the War on Terrorism

A.  in addition to detaining material wits, the US has engaged in extended detentions of individuals in the War on Terrorism

B.  Hamdi v Rumsfeld – due process demands that a cit held in the US as an enemy combatant be given a meaningful opportunity to contest the factual basis for that detention before a natural decisionmaker

C.  Rumsfeld v Padilla - 
CH 7 – S/S: The Exclusionary Rule

I.  purposes of exclusionary rule


A.  ensure integrity of judicial process


B.  prevent police misconduct 

I.  limits on exclusionary rule:

A.  inevitable discovery – prosecution has BOP by preponderance that the evid would have been found by lawful means anyway even tho there was a violation

B,  independent source = evid found during lawful searches will be admissible as long as there is an independent source for that search

C.  attenuation – whether the evid was discovered by exploitation of the illegality or was obtained by means

I.  Exclusionary Rule

A.  Invented to prevent police misconduct & protect the integrity of the criminal justice process by not using evid stemming from illegal BX by the cops


B.  3 limits on the fruits of the poisonous tree:



1.  inevitable discovery



2.  independent source



3.  attenuated 

I.  Inevitable Discovery  p 524


A.  Nix v Williams – 

B.  standard for inevitable discovery:

1.  BOP is on State to prove by a preponderance of the evid that the evid would have been inevitably discovered by lawful means

I.  Independent Source   p 534


A.  Segura v US – 

I.  Attenuation of the Taint   p 537


A.  attenuation - 
I.  Mapp v Ohio

A.  evid seized in violation of a persons 4th amend rights can NOT be used against that person in a criminal trial 

B.  the exclusionary rule applies to 4th, 5th, & 6th amend violations

I.  when Attenuated Exception should apply?  P 544 my book


A.  3 factors to consider:

1.  where the chain b/w the challenged evid & the primary illegality is long or the linkage can be shown only by ‘sophisticated argument’, exclusion would be inappropriate

A) it is highly unlikely that the cops foresaw the challenged evid as a prob product of their illegality 



2.  



3.  

B.  Brown ct said that a piece of evid that can be causally linked to the const violation nevertheless may be admissible if that causal link is so ‘attenuated’ that the deterrent purpose of the exclusionary rule would not be served by suppressing the evid


C.  Relevant factors n the attenuation analysis are:



1.  temporal proximity of the arrest & the confession



2.  presence of intervening circumstances; &



3.  purpose & flagrancy of the official misconduct 

I.  

A.  what happens when there is an allegedly illegal stop that precedes consent?

B.   factors in determining whether the taint of such a stop has sufficiently dissipated:


1.  whether a Miranda warning was given;


2.  the temporal proximity of the stop & the consents;


3.  presence of intervening circumstances; &


4.  purpose & flagrancy of the stop

I.  Good Faith Exception to the Exclusionary Rule 

A.  Checklist   p 547

1.  did the police rely on an invalid warrant to conduct a search or seizure?

2.  if Yes, can the prosecution establish that a ‘reasonably well trained officer’ would have believed the warrant to be valid?

A)  was the warrant not based on an affidavit ‘so lacking in indicia of PC as to render official belief in its existence entirely unreasonable? ‘

B) was the warrant not so facially deficient that a reasonable officer would recognize is invalidity?

3.  if Yes, can the D establish that the warrant was issued on the basis of an affidavit containing false statements, or statements made in reckless disregard for the truth, or that the warrant was issued by a magistrate who was not neutral & detached?


B.  Good Faith Exception is a significant limit on the scope of the exclusionary rule

1.  rule was created in US v Leon in 1984 – as long as an officer is relying on a warrant that has been properly issued

A) do not suppress evid when there is objectively reasonable evid on a proper warrant provided that the warrant is properly executed & the cop only searches those areas listed in the warrant; the evid will not be suppressed even tho there was no prob cause for the warrant for the beginning


1) objectively reasonable = 

B) 4 instances there will NOT be good faith reliance:  (will suppress evid then)


1) if magistrate was mislead or the affidavit had lies in it (cop lie)


2)  where magistrate becomes ‘un-neutral’ & abandons judicial role

3)  warrant is facially deficient – fails to particular describe where is to be searched & items to be seized


4)  inadequate warrant 


* no good faith exception 

2.  US v Leon –  the exclusionary rule has been modified so as not to bar the use in the prosecutors case-in-chief of evid obtained by officers acting in reasonable reliance on a search warrant issued by a detached & neutral magistrate but ultimately found to be unsupported by PC

F: police relied on both info from a confident informant & their own investigation to prepare an affidavit to obtain a search warrant.  A facially valid warrant was issued, & some places were searched under the warrant & evid of drug violations were found.  SupCt assumed that there was no PC, & went on to formulate the “good faith” exception to the exclusionary rule.

ROL:  good faith exception = reqs that an objectively reasonable officer was relying on a properly issued warrant & correct procedures were followed

A:  the decision whether to allow use in the prosecutors case-in-chief of ‘inherently trustworthy tangible evid obtained in reliance on a search warrant issued by a detached & neutral magistrate that ultimately is found to be defective’ should be based on a cost/benefit analysis

H:  in S/S cases – the exclusionary rule is not reqd by the 4th b/c it is judicially created remedy.  Also, the ct said the rule is designed to deter police misconduct rather than punish the errors of judges & magistrates.

D:  angry at where the rule came from; dissent says its implied in the const & 4th by its terms takes the cost of those criminals never caught 

3.  good faith exception does NOT mean that the exclusionary rule would be inapplicable wherever an officer obtains a warrant & abides by its terms; there are several types of situations in which the officer will not have reasonable grounds to believe that the warrant was properly issued, & thus the exclusionary rule will still apply:

A)  misleading affidavit – if the officer who prepared the affidavit on which the warrant is based knows that the info in it is false, or recklessly disregards its truth/falsity 

B)  ‘rubber stamping’ magistrate –exception will not apply if the magistrate wholly abandons his judicial role.

C)  inadequate affidavit – the underlying affidavit may be lacking so much idicia of PC to render official belief in its existence entirely unreasonable 

D) facially deficient warrant – warrant may be so facially deficient that the cops who execute it cant reasonable presume it to be valid


4.  Matthews v Shepard – (decided the same day as Leon)  

A) cops applied for a warrant to search Shepard’s house for evid he was involved in a murder.  Cops affidavit established PC, but they used a pre-printed warrant; but they told the issuing judge about the pre-printed part & he said he would fix it; but judge didn’t fix it correctly (incorp affidavit into warrant).  After the cops searched & found the items listed in the affidavit, Shepard tried to suppress the evid claiming that the warrant didn’t particularly describe items to be seized.  

B) SupCt upheld the search on good faith grounds b/c everyone involved knew what the warrant & affidavit said & it was an oversight that it wasn’t incorporated & at no time did the cops have a chance to rummage thru Shepards things.

5.  Groh v Ramirez – held: that an officer’s execution of a warrant that failed to list the particulars of what was to be SS, & failed to incorp the application, would NOT satisfy the good faith exception.

6.  exclusionary rule only works when (rule goal is to deter police bad conduct) when the police are going to act purposefully unlawfully 

7.  exclusionary rule does not deter magistrates from signing invalid search warrants (warrants unsupported by probable cause) & suppressing the evid doesn’t help that

I.  Criminal Case Exception  p 571


A.  the exclusionary rule applies only in criminal trials
1. this means that the 4th does not req the exclusion of illegally seized evid from ordinary civil cases or admin or deportation proceedings, nor quasi-criminal proceedings

2.  PA Board of Probation v Scott – exclusionary rule does not apply in parole revocation hearings.  Ct says that application of the rule would hinder the functioning of state parole systems & alter the traditionally flexible nature of the parole revocation proceedings 

B.  bases for whether application of exclusionary rule would be a deterrence:



1.  nature of the proceeding ;



2.  whether the search & proceeding were intiated by the same agency/sovereign;

3.  an indication of an explicit understanding b/w 2 law bodies – 1 that conducted the search & the one that initiated the proceeding;

4.  a statutory regime in which both the searching agency & the prosecuting agency share resources;

5.  strong relationship b/w cops interests of the searching agency & type of proceeding at which the seized material is being offered (Zone of Primary Interest)

A) where the relationship b/w the objectives of the law enforcement agency to which the officer belongs & the 2ndary proceeding is close, an inference may be drawn that the cops had the use of the evid in the subsequent proceeding in mind when they made the seizure


C.  even where the rule applies, it reqs the suppression of evid from the trial itself, but no more!



1.  grand jury’s are allowed to examine evid that was illegally obtained 




A) judges are allowed to consider illegally obtained evid for sentencing purposes 

2.  in a criminal trial, evid that was obtained thru const violations may be admitted for the limited purpose of impeaching a testifying D

A) impeachment exception is that the ‘shield’ provided by the exclusionary rule ‘can NOT be perverted into a license to use perjury by way of defense’

B) this means if a D takes the stand & says things that are deceptive/untrue, the prosecutor is permitted to undermine the D’s credibility by demonstrating the falsity of the testimony – even if that means displaying inadmissible evid!

C) impeachment exception applies to: fruits of the 4th violations, Miranda violations, & violations of right to counsel


1) but does NOT apply to involuntary statements b/c their reliability is so little


D.  Impeachment Exception  p 606 manda



1.  this exception has 2 important limitations:

A)  impeachment must relate either to the D’s testimony on direct exam or to questions asked by the prosecutor on cross-exam that are ‘reasonably suggested’ by the D’s testimony on direct exam;

1) base= prosecutor can NOT manipulate cross-exam in order to get inadmissible evid before the jury

B)  impeachment exception applies only to testifying D’s

1) other defense witnesses can NOT be impeached w/ evid suppressed by exclusionary rule

2) James v IL – impeachment exception discourages perjured testimony; expanding the impeachment exception to all defense witnesses would not have the same beneficial effects

2.  exception means that even if you get evid suppressed – if D testifies about it the prosecution can ask questions about that statement when he says something contradictory or opens the door


A) if the statement is suppressed then the evid will only come in if D opens door to it 


E.  Habeas Review of violations of 4th Exclusionary Rule

1.  pursuant to fed habeas corpus statutes – individuals in state/fed custody may file petitions in fed ct challenging the constitutionality of judicial rulings that led to their imprisonment 


A) but SupCt has restricted habeas relief for 4th violations

B)  Stone v Powell- 4th amend exclusionary rule violation may NOT form the basis for habeas relief if the proceedings that resulted in the conviction provided a ‘full & fair’ opportunity to litigate 4th claims


1) this is based on cost benefit analysis

I.  Does the Exclusionary Rule ‘work’?  p 613 manda


A.  3 major rationales for the rule:



1.  its constitutionally req;



2.  it protects judicial integrity; & 



3.  deters police misconduct


B.  ER is Const Req’d



1.  Mapp v Ohio – held that 4th’s limits on govt activity implicitly contains remedial measures

A)  but in US v Calandra SupCt moved away that idea & said that since the rule is judicially created, it can be judicially taken away


C.  Preserving Judicial Integrity   p 614

1.  cts refusal to admit evid ‘enables judiciary to avoid taint of partnership in official lawlessness
2. ER fosters public trust in the judiciary – it assures the people that the govt will not profit from its lawless BX, thus minimizing the risk of seriously undermining popular trust in govt

3.  excluding evid wrongfully obtained, cts themselves teach lawful BX


D.  Deterrence of Police Misconduct 



1.  ‘testilying’  tendency of many cops to lie at suppression hearings


E.  Separation of Powers   p 616



1.  S of P is another rationale for the exclusionary rule; it provides checks & balancing on BX


F.  whether the exclusionary rule works is not easy to answer



1. there is inadequate empirical material to base conclusive answers on



2.  its unrealistic to base the rule on one rationale 

I.  Alternatives to the Exclusionary Rule  p 622

A.  SupCt has held that the exclusionary rule is not a personal constitutional right 

1.  Weeks v US (evid obtained in violation of the 4th will be excluded from fed criminal proceedings) &   Mapp v Ohio (adds state criminal prosecutions)

2.  the rule is not made to redress the injury to the privacy of the victim of the SS

A) instead the rule is a judicial sanction meant to deter unconst SS by removing the incentive for cops to violate 4th 


B.  Tort Remedies  p 625

1.  Common Law Torts Suits – an aggrieved P who suffered a 4th violation ma choose to file a common law tort claim against the govt

2.  Section 1983 – most used basis for police misconduct actions against state/local officers

A) it provides means by which an aggrieved person can enforce their rights against the cops for unconst SS


1) there is no req of a specific ‘state of mind’ for actionability 

B) 1983 provides a civil rights enforcement remedy for a person who is deprived under color of state law of any rights, privileges, or immunities secured by the Const

C)  1983 was crafted to ‘deter state actors from using the badge of their auth to deprive individuals of their federally guaranteed rights & to provide related relief 

1) it’s the primary source of law for obtaining damages & equitable relief against state/local officials & municipalities who violate the Const

2) P’s can sue state/local officials in state or fed cts for violating P’s const rights 




D)  1983 does NOT apply to states themselves 





1) state/municipal officials may be subject to 1983 as individuals 




E) for a P to prevail on 1983 violation, P must establish that the conduct alleged:

1) was committed by a govt official acting w/in the scope of that officials auth or misuse of that auth; &

2) deprived the P of const or other fed rights

F)  Monroe v Pape- govt actors can be held personally liable for 4th violations under 1983

G)  Monelle v Dept of Social Services – held: local govts may in fact, be sued as ‘persons’ under 1983; also municipal liability attaches for ‘const deprivations pursuant to govt custom even tho such custom has not received formal approval’



3.  Bivens Actions & Qualified Immunity   p 628




A)  1983 lawsuits can NOT be brought against federal officials





1) but redress can be had pursuant to Bivens v 6 unknown FBI Agents 




B)  Bivens & 1983 allow a P to seek damages from govt agents who have violated 4th 

1) but govt agents performing discretionary functions generally are granted qualified immunity & are shielded from tort liability for all civil damages,. So long as their conduct does not violate clearly established statutory or const rights of which a reasonable person would have known 
C)  analysis for qualified immunity under Bivens & 1983 are the same:

1) cts must 1st determine whether the P has alleged the deprivation of an actual const right at all & if so whether that right was clearly established at the time of the alleged violation

a) under Bivens cause of action- govt official must have been acting under color of auth & must have deprived the individual of his const rights under the 4th or some other const provision 

D)  absolute immunity from any suit under Bivens/1983 may be avail to certain categories of people while they are engaged in certain conduct



4.  The Federal Tort Claims Act   p 630

A)  US, as a sovereign, is immune from lawsuits & can NOT be sued except to the extent that it has consented to suit by statute via an unequivocally expressed wavier of its sovereign immunity

1) the FTCA is such a wavier & serves as the exclusive remedy for tort claims against the US

B) FTCA allows individuals to bring lawsuit against the fed govt for personal injuries & proper damage ‘caused by the negligent or wrongful acts or omissions of employees of the Govt while acting w/in the scope of their employment

C) the govt itself, not its agencies or employees, is the ONLY proper D in an FTCA suit

D) FTCA is the exclusive means avail to seek relief & redress for tortuous actions of the fed govt employees

E)  under FTCA – the US is only liable to the extent that it has waived its immunity 

1)  US waives immunity ‘under circumstances where local law would make private person liable in tort’

2)  US is entitled to all defenses available to its agents 

F)  any monetary judgment recovered from the D govt is payable out of the public treasury of the US

G)  the US does NOT consent to suits for any claim arising from assault, battery, false arrest/imprisonment, malicious prosecution, abuse of process, libel, slander, misrep, deceit, nor interference w/ a K right

H)  failure to file an admin claim 1st (& then be denied by them) may divest the ct of SMJ

I) P’s in 4th violations at fed level are not limited to an FTCA suit ( they can sue under both FTCA & Bivens !!



5.  Section 1985   p 631

A)  when cops conspire among themselves or w/ other actors to deprive a person their const rights, 1985 may provide civil relief 

B)  P under 1985 must prove 4 reqs:


1) the govt actors conspired; 

2) for the purpose of depriving any person or class of the EP of the laws, or of equal privileges & immunities under the laws (directly or indirectly);

3) 1 or more of the conspirators acted in furtherance of the object of the conspiracy; &

4) the P was injured in his person or property or deprived of having & exercising any right or privilege of a citizen of the US




C)  1985 does not contain a ‘color of law’ req!

1) but it does req some ‘racial or other class-based, invidiously discriminatory animus behind the conspirators action




D)  private conspiracies to violate const guarantees 



6.  RICO  (racketeering influenced & Corrupt Organizations Act)  p 632




A)  goals of RICO:





1) augment police depts abilities to fight organized crime; &

2) provide new remedies for parties injured as a result of organized criminal activities




B)  RICO purpose is to protect legist enterprises from organized crime corruption 

C) to state a claim under RICO – P must allege:  (1) conduct (2) of an enterprise (3) thru a pattern (4) of racketeering activity 

1)  P’s are entitled to damages only from an injury to business or prop as a result of racketeering activities 

D) “racketeering activities” = any act or threat involving murder, kidnapping, bribery, extortion, or dealing in a controlled substance

1) as well as obstruction of justice or criminal investigations, tampering w/ or retaliating against wits, victims, or informants




E) P must establish a nexus b/w violative acts & lawful RICO enterprise via 3 elements:





1) the named D committed the violative acts;





2) doing so was facilitated by his position w/in the enterprise; &





3) the enterprise felt the effect of the commission of the violative acts




F) RICO does NOT provide redress for personal injuries 

1) but where such injuries lead to pecuniary loss – a civil RICO cause of action may be used




G) Pattern Req – civil RICO claims must allege a ‘pattern of racketeering activity’





1) this reqs at least 2 acts of racketeering w/in a 10 year period





2) P must also satisfy the ‘continuity plus relationship’ test

a) this reqs a showing that the predicate acts are related to each other & pose a threat of continued criminal activity

b) relationship element is met if the predicate acts have ‘the same or similar purposes, results, participants, victims, or methods of commission, or otherwise are interrelated by distinguishing characteristics & are not isolated events

c) continuity element is met if there is a series of related predicates extending for ‘such an extended period of time such that a threat of future harm is implicit (close-ended continuity) OR if the predicates by thei nature project into the future w/ a threat of repetition as when they are part of an ongoing entity’s regular way of doing business (open-ended continuity)




H)  Gueerrero v Gates – P alleged that members of the LAPD planted drugs on him 2X.  

1)  AC held: an individual may bring a civil claim under RICO if he has been injured in his business or prop by reason of violation of the statute; P must prove that the racketeering activity proximately caused the loss


C.  Injunctive Relief   p 635



1.  2 part test to get injunctive relief for 14th amend violations from City of LA v Lyons
A) Lyons tried to get injunction against LAPD b/c he was placed in choke hold & his larynx was injured & he said that it may happen again

B) SupCt said NO & laid out 2 part rule to establish equitable relief standing:


1) 


2)


D.  Criminal Remedies  p 636

1.  US v Perkins – officer was convicted of violating Sec 242 for stomping on the head of a person who was already handcuffed & laying face down 

2.  Screws v US – sheriff & 2 cops beat a prisoner to death by hand

3.  to convict under 242 – jury must find that:


(1) the D deprived the victim of a right secured by the Const or laws of the US;


(2) the D acted willfully;


(3) the D acted under color of law;


(4) that the D’s victim suffered bodily injury as a result of the D’s conduct

* P must prove that D had the specific intent to deprive him of a right

- it is enough that the aggrieved P show tha the govt actor acted in reckless disregard of the P’s const right

4.  under 242 = question is no whether the officer has violated a state law, but whether the cop also deprived a cit of a fed right


E.  Stupid case law for class

1.  Allen v McCurry – in certain circumstances, collateral estoppel will deprive certain P’s the opportunity to litigate claims of constitutional deprivation in a fed forum

A) P’s asserting fed rights are not entitled to unencumbered opportunities to litigate those fed rights in a fed forum so long as there was a full & fair opportunity to do so in a state ct proceeding (when the issues raised in the fed forum were previously raised in state criminal proceeding)

2.  Harlow v Fitzgerald – standard for qualified immunity: at the time of the alleged violation, did the govt actors conduct violate ‘clearly established statutory or const rights of which a reasonable person would have known?’


A) if NO – qualified immunity applies b/c the law was not clearly established 

B) if YES – qualified immunity will NOT attach to the govt actor & it will not shield them personally from 1983 recovery

CH – 8  CONFESSIONS & SELF-INCRIMINATION    P 648

I.  Due Process Voluntariness Checklist:


A.  was the statement the product of coerced govt activity?

B.  If yes – does the totality of the circumstances indicate that the coercive activity overcame the will of the person making the statement?
I.  Due Process & Voluntariness  

A.  Brown v Mississippi – ROL: where D’s statement is obtained by cops thru coercion that renders it ‘involuntary’, DP clause of 5th (in state trials the 14th) reqs TC to exclude the statement from the D’s criminal trial

1.  coerced statements may not be used for impeachment purposes


2.  appellate ct must reverse a conviction if any involuntary statement was admitted at trial


B.  Rationales for excluding coerced statements under DP claims:



1.  it deters police misconduct – police must obey the law while enforcing it 

2.  exclusionary remedy voices society’s disapproval for techniques so offensive to a civilized system of justice that they must be condemned 

3.  exclusion protects the integrity of the cts from evid that is revolting to the sense of justice 


C.  Coerced confessions are inadmissible only if they are a product of state conduct 



1. a statement is not const excludable when obtained thru ‘private’ compulsions

A)  CO v Connelly- where a D is compelled by ‘commanding hallucinations’ & the ‘voice of God’ to confess a crime, that confession is not rendered inadmissible by the fact of that compulsion


D.  involuntary statements after Brown case are inadmissible  

I.  Totality of Circumstances Test for voluntariness of confessions 

A.  voluntariness standard reqs a showing that, under the totality of the circumstances, the D’s statement was a product of free will


1.  prosecution bears BOP to establish voluntariness by a preponderance of the evid 



A) when defense disputes the voluntariness of a statement, 2 issues arise:




1) whether the police subjected the D to coercion; &

2) whether the coercion was sufficient to overcome the will of the accused, considering his particular vulnerabilities & the conditions of the interrogation


B.  totality of circumstances is a flexible case-specific inquiry 



1. b/c there is no single test for const impermissible interrogation



2.  ct looks to both ‘objective’ & ‘subjective’ factors




A)  objective – focuses on the conduct of the police

1) ex: length of the detention, its duration & intensity, & use of deception & promises of leniency




B)  subjective – focuses on the particular vulnerability of the individual suspect





1) ex: age, edu, mental instability, sobriety, & familiarity w/ the justice system

3.  inclusion of both subjective & objective factors reflects these goals: reducing the risk of unreliable confessions, advancing fairness, respecting individuals dignity, & enhancing individual trust of govt


C.  Fairness  p 658



1.  Cts due process jurisprudence advances several notions of fairness:

A)  fox-hunter argument – reqs govt to conduct a thorough investigation of the facts, & not just rely on confessions, in order to give D’s a chance to win at trial

B)  Equality – prevents the govt from using its vastly greater resources to overwhelm D

C)  Human Dignity – demands that the govt avoid undue pressures & cruelty 


E.  Dignity & Decency   p 658



1.  SupCt holds that admissible evid must be:




A)  the product of an essentially free & unconstrained choice by its maker





1) if it is, if he has willed to confess, it may be used against him

2) if it is not, if his will has been overborne & his capacity for self-determination critically impaired, the use of his confession offends due process


F.  Individual Trust of Govt  p 659

1.  if cops are permitted to interrogate suspects in a cruel fashion, important bonds of trust b/w govt & individuals would be damaged

I.  Totality Test in Practice


I.  Use of Force & Fear of Physical Injury   p 661



A.   use or threatened use of force is highly determinative of involuntariness 




1. manipulating the D’s fear of physical injury will sometimes result in coercion 

2.  AZ v Fulminante – D was approached in prison by an undercover informant claiming to be in organized crime; the informant offered to protect D if he confessed to killing his step-daughter, which the D ended up confessing to the informant.

A) ct held: D’s confession was involuntary b/c there was a ‘credible threat of physical violence’ such that D’s will was overborne in such a way as to render his confession the product of coercion



I.  Lengthy Interrogations & Deprivation of Bodily Needs  p 661



A.  cts factor the length of the interrogation & its conditions 

I.  Use of Other Psychological Techniques  p 663



A.  Pressure Tactics 




1.  use of psychological pressures may render a confession involuntary 

2.  to determine whether such pressures overcame the D’s will, cts consider characteristics such as D’s age, ability to understand, & psychological profile


A)  Spano v NY – Spano who was a murder suspect was questioned for hours


B.  Deception




1.  deception alone does not render a confession involuntary





A) but is 1 factors among many to be considered 

2.  police lying about other evid they have against a suspect is usually not a deception that renders a confession involuntary


A)  most common type of deception is cops being placed in jail cells undercover 



C.  Promises of Leniency  

1.   Lynumn v IL – D was interrogated where she denied then admitted selling weed; D claimed that she believed that if she answered the question as cops wanted her to answer, she would not be punished


A) ct held: her confession was coerced 


B) promises of leniency are an important factor but not a controlling factor 

2.  a cops words of comfort & assurances made to make a D feel more comfortable about speaking will NOT render a confession involuntary 

A) at least where the D has been given Miranda warnings & knows at the time of the confession that he may be prosecuted after the confession

B) a cops statement that a D is not a criminal, combined w/ encouragement that the D unburden himself, is NOT by itself sufficient to overcome a suspects will

3.  where a D seeks a promise of leniency as a precondition for confession, that confession is less likely to be found involuntary than a confession made after police initiated the promise

4.  if a govt agent promises to relate the fact of the D’s cooperation to appropriate officials, & the agent doesn’t represent that he has auth to affect the outcome of the case, the promise likely will NOT render the ensuing confession involuntary 


I.  Proving Voluntariness   p 666

1.  Prosecution bears burden of establishing that a confession was voluntary by preponderance of the evid

A) trial judge makes the determination outside the presence of the jury 

B) if judge finds the confession involuntary – then it must be excluded 

C) if judge finds it voluntary – then D must be permitted to attack its veracity in front of the jury by intro the circumstances in which it was given


I.  Causation & Govt Action  p 667

1.  cts req govt action must have ‘induced’, ‘brought about’, ‘produced’, ‘extracted’, or ‘obtained’ the confession

A) this means there must be ‘but for’ causation 


I.   Does Torture Violate Due Process Clause?  P 667

1.  importance of due process voluntariness doctrine is: an involuntary confession (one induced thru too much coercion) can NOT be used against the person in a criminal case

2.  Chavez v Martinez – M sued C under 1983 b/c C interrogated M in a hospital ER; M was in ER b/c cops shot him in the head.

A) held: cops violate 14th when they obtain a confession by coercive conduct, regardless of whether the confession is used at trial;  DP violation caused by coercive BX of cops in pursuit of a confession is complete w/ the coercive BX itself, the actual use or attempted use of that statement in a ct is NOT necessary to complete the affront of the Const


3.  4th amend prohibition against unreasonable SS  p 672




A)  members of the ‘people’ have a right to be free from unreasonable S/S;





1) this right protects against unreasonable means to effect S/S






a) this includes bodily invasions & excessive force 




B)  things to remember:

1) 1983 claims ( if 4th applies, then substantive DP analysis is precluded, due to cts holding in Graham v Conner (amend providing an explicit text source of const protection applies rather than the more generalized notion of substantive DP

2) interests protected by 4th probably evaporate once a person has been arrest; 

a) cts reason that 4th protections ends when the seizure is completed, sub DP apply to pretrial detainees, & 9th protections to convicted imprisoned persons





3)  under US v Verudo-Urquidez – 4th protects only ‘the people’ of the US –

a) a class of persons who are part of a nat’l community or who have otherwise developed sufficient connection w/ this country to be considered part of that community



4.  8th Amend Ban on Cruel & Unusual Punishments  p 673




A)  8th protects against cruel & unusual punishments; 





1) BUT that right applies ONLY to persons actually convicted of a crime

2)  Ingraham v Wright – 9th applies only after State has complied w/ const guarantees traditionally associated w/ criminal prosecutions




B)  convicted persons who are tortured in prison may sue based on 8th 





1) claimant is reqd to allege & prove unnecessary & wanton infliction of pain 




C)  if 8th applies in 1983 case, substantive DP will be inapplicable 


5.  Int’l Law  p 673




A)  int’l law prohibits torture & but there is shitty enforcement 



6.  Extraterritoriality  p 673




A)  Verdugo-Uruidez – restricts 4th protections to members of the ‘people’ of the US


I.  Extraterritorial Interrogations & Non-Citizens   p 674



1.  its not clear whether interrogations by US actors that take place abroad are covered by DP



2.  interrogations overseas may be covered by int’l treaties & conventions tho 

If there is an involuntary confession found – it is inadmissible for all purposes including impeachment 

I. Exclusionary Rule & the Fruits of the Poisonous Tree   p 677


A.  involuntary confessions are inadmissible for any purpose; including impeaching a D on wit stand!

1. once ct determines that a confession is inadmissible, focus of exclusion shifts to evid that the police uncovered as a result of the confession


B.  Fruit of Poisonous Tree Doc – applies just as it does to 4th violations



1. thus, admissibility of evid discovered as a fruit of involuntary confession would turn on:




A) whether the evid had an independent source; OR




B) would inevitably have been discovered; OR




C)  is so attenuated from the tainted confession that is should be admitted

C.  Exclusionary rule = evid obtained by violating the D’s const rights may generally not be introduced by the prosecution at D’s criminal trial

1.  standing – D may assert exclusionary rule only to bar evid obtained thru violation of his own const rights, not to bar evid obtained thru violations of the rights of some 3rd party

2.  Fruits of Poisonous Tree Doctrine – 

A) even evid that is only indirectly obtained by a violation of D’s right is subject to exclusion 

B) once the original evid is shown to have been unlawfully obtained, all evid stemming from it is equally unusable

C)  FOTPT exceptions:


1) independent source;


2) inevitable discovery; &


3) purged taint 



3.  exclusionary rule only applies to exclude the evid from the prosecutors case in chief;




A) thus, illegal obtained evid may normally be used to impeach the D if he takes stand!

4.  exclusionary does NOT bar evid that was obtained by officers acting in reasonable reliance on a search warrant issued by a proper magistrate but ultimately found to be unsupported by PC
I.  CUSTODIAL INTERROGATIONS & THE MIRANDA DOCTRINE  checklist  p 682

A.  was a suspect in custody-deprived of freedom of action in any significant way, that is, held incommunicado in a police-dominated atmosphere?

B.  if YES, was he subjected to interrogation, or did he instead spontaneously blurt out a statement?

C.  if he was subjected to interrogation, was the interrogation by a govt actor?

D.  if YES, is there an applicable exception to the Miranda rule (aka public safety or routine booking)

E.  if NO, was the suspect read the following rights?


1.  you have the right to remain silent;


2.  anything you say can & will be used against you in a ct of law;


3.  you have the right to consult w/ a lawyer & to have the lawyer w/ you during the interrogation


4.  if you cant afford a lawyer, one will be appt’d to represent you prior to any questioning 

F.  if YES, did the suspect voluntarily, knowingly, & intelligently waive both his right to silence & his right to counsel?

G.  if the suspect refused to waive his right to silence, did any subsequent questioning resume only after scrupulously honoring the suspects right to silence, as determined by consideration of at least the following factors?


1.  whether he was immediately left along when he invoked his right to remain silent;

2.  whether he was questioned by a different detective only after having been reminded of his right to remain silent & having been given an opportunity to exercise this right;


3.  whether he was asked only about an unrelated crime

H.  if the suspect refused to waive his right to counsel, did all interrogation efforts fully cease, resuming only if & when the suspect himself initiated further communication, exchanges, or conversations w/ the cops, w/o his change of mind having been prompted by cop action?

I.  if there was a Miranda violation, has the suspect taken the stand at trial & testified inconsistently w/ his statement, thus subjecting the suspect to impeachment by the statement?

I.  5th Amend Background  p 683

A.  voluntariness req imposed by DP must always be satisfied before a statement obtained by a govt actor can be admitted in ct against the maker of the statement


1. in some circumstances – special doctrines must also be satisfied in addition to req of voluntary



A) one of those special doctrines is MIRANDA rule

1) Miranda rule was created by SupCt & governs all custodial interrogations by state/fed law enforcement actors based on 5th’s right to privilege against self-incrimination (rather than DP req of voluntariness)

You can be validly arrested w/o being read your rights!  

Miranda is reqd when there is a CUSTODIAL investigation 

I.  Miranda Decision & Interpretative Controversy    p 685

A.   the privilege against self-incrimination protects individuals from making incriminating testimonial communications under compulsion by state & fed actors

B.  Miranda v AZ   H:  when an individual is taken into custody or otherwise deprived of his freedom by the authorities in any significant way & is subjected to questioning, the privilege against self-incrimination is jeopardized.

N:  Miranda rules apply to ANY statement made by the suspect while in custody & right to remain silent or to have a lawyer may be exercised at any time during the questioning

* Miranda only covers custodial interrogations 
C.  Criticism of Miranda 

1.  Role of Text  p   696


A)  5th = no person shall be compelled in any criminal case to be a wit against himself 

1) read literally the amend only offers protection against being called to testify at trial, hearing, or a pretrial depo

2) this strict reading would not extend protection to pretrial interrogations by cops


2.  Miranda & Original Intent   p 697

A)  Framers didn’t expressly say that privilege against self incrimination should apply to stationhouse confessions; but they did expect it to reach pretrial interrogations 


3.  Involuntariness vs Compulsion   p 699



A)  

D.  Affirming Mirandas Const Status  p 703

1.  Dickerson v US – case made clear that Miranda is const;  in Dick, fed ct tried suppressed an alleged bank robbers confession b/c ct ruled the confession voluntary but found there was no Miranda warning.  US appealed & case ended up in SupCt

2.  SupCt held: Miranda, being const, may not be overruled by an Act of Cong, & SupCt wont do it either; Miranda governs the admissibility of statements made during custodial interrogation in both state & fed cts

3.  in Miranda & Dickerson ( ct acknowledged 5th privilege against self-incrim forbids the use of confessions produced by coercive interrogation techniques & that Miranda warnings are const reqd in order to dispel the inherent coercion present in the interrogation room

A)  Miranda violations take place only when Miranda-violative statements are introduced at trial; 

1)  so a suspect interrogated w/o the requisite warnings may not obtain any relief other than exclusion of his statement at trial!

I.  for confessions  want to raise:


a.  voluntariness of confession under DP



1.  want to build the record b/c on appeal you have to have raised it in TC


b.  state was compelled under 5th in violation of self incrimination 

I.  Miranda Thresholds:  Custody & Interrogation   p 716


A.  Custodial Interrogation Definition

1.  questioning initiated by law enforcement officers after a person has been taken into custody or otherwise deprived of his freedom of action in any significant way

2. custody becomes important when determining when a pesrons 5th apply 


B.  Definition of “Custody”   



1.  person is in ‘custody’ when they are formally arrested 

2. if there has been no formal arrest, an objective test is used in determining whether a person has been taken into custody or significant deprived of a freedom

A) ct must determine: how a reasonable man in the suspects position would have understood his situation

3.  Objective “Reasonable Suspect” Test – whether a suspect is or isn’t in ‘custody’ as of a particular moment is to be determined by an objective ‘reasonable suspect’ test

A)  test: whether a reasonable person in the suspects position would believe that he was (or wasn’t) in custody at that moment 
B)  Stansbury v CA – the initial determination of custody depends on the objective circumstances of the interrogation, NOT on the subjective views harbored by either the interrogating officers or the person being questioned;

C)  a cops subjective view that the individual under questioning is a suspect, if undisclosed, does not bear upon the question whether the individual is in custody for Miranda purposes

1) the unexpressed intent of the cop to hold (not hold) the suspect against his will is irrelevant 

2) suspects own subjective belief that he is not free to go, to the extent that that belief is not one that would be shared by a reasonable person, is irrelevant 

4.  person is not considered to be in custody unless freedom of movement has been restrained in some ‘significant way


A) thus, if a person is not significantly restrained, that person is not in custody 

B)  location is not determinative when deciding whether a person is in custody (tho it is relevant)

C)  jailed suspect generally is considered to be in custody

1) this is true even if the questioning deals w/ charges unrelated to those for which the suspect is jailed

D)  MN v Murphy – a probationer is not in custody when answering the prob officers questions; so 5th & 14th don’t prohibit the intro of the probationers statements

1) ct reasoned that Murphy was not in custody for purposes of Miranda b/c reporting to probation does not involve a formal arrest or significant restraint of freedom

E)  Yarborough v Alvardo – 17 was taken to cop station for questioning of arrest; he was held not to be in custody, regardless of his age & ignorance/inexperience; kid was convicted of 2nd degree murder tho he never had Miranda read before talking w/ cops 

C.  Definition of “Interrogation”  p 726

1.  determining whether a suspect was subjected to interrogation depends on the application of a rule developed by SupCt in RI v Innis (objective standard test)

A)  ct held:  words or actions by a cop may constitute a ‘functional equivalent’ to express questioning b/c such words/actions create the kind of inherent compulsion that Miranda tries to prevent 

B) objective test:  words or actions constitute the ‘functional equivalent’ to questioning of the police should know those words/actions are ‘reasonably likely to elicit an incriminating response’

1) whether the police ‘should know’ about the effects of their remarks = ‘any knowledge the police may have had concerning the susceptibility of a D to a particular form of persuasion’

2.  AZ v Mauro – ct refused to find that interrogation occurred when police attended, & tape recorded, a meeting b/w a woman & her husband, who had been taken into custody for suspicion of killing their son

A) cops were aware of a ‘possibility’ that Mauro would incriminate himself but a ‘possibility’ does NOT indicate ‘a sufficient likelihood of incrimination to satisfy the legal standard of Innis’

B)  there was no interrogation b/c officers do not interrogate a suspect by hoping that he will incriminate himself 



3.  volunteered statements of any kind are not barred by 5th 
I.  Adequacy of Warnings  p 732


A.  Miranda reqs at least:

1. suspect must 1st be informed in clear & unequivocal terms he has the right to remain silent;

2.  this warning must be accompanied by the explanation that anything said can & will be used against the individual in ct;

3.  suspect must be clearly informed that he has the right to consult w/ a lawyer & to have the lawyer w/ him during interrogation; &

4.  suspect must be warned that if he is indigent a lawyer will be appointed to represent him prior to any questioning 

* warnings must be given to ALL suspects who are subjected to custodial interrogation!!


B.  words that convey the rights listed above are sufficient 

1.  CA v Prysock- warnings have to be interpreted as a whole & officers are allowed to use their own language in warning a suspect of his Miranda rights (no set speech)

2.  Duckworth v Eagan- since cops cant provide appointed counsel, Miranda reqs only that the cops not question a suspect unless he waives his right to counsel 
I.  Waiver of Rights vs Invocation of Rights   p 734


A.  Components of a Valid Waiver ( voluntary, knowing, & intelligent 

1.  must show:




(1)  that suspect was given Miranda warnings;




(2)  that they waived Miranda rights in fact; &




(3)  that waiver was effective 

2.  burden rests on govt to show that D knowingly & intelligently waived his privilege against self-incrimination & his right to counsel by preponderance of the evid 


B.  Waiver in Fact 

1.  a valid waiver will not be presumed simply from the silence of the accused after warnings are given or simply from the fact that a confession was in fact eventually obtained


A) but this does not mean that an express verbal waiver is always reqd (NC v Butler)

2.  waiver can be clearly inferred from the actions/words of the person interrogated 


C.  Voluntary   p 736



1.  waiver must be voluntary & it must have been knowingly and intelligently made

A) a long period of time b/w the reading of Miranda rights & the waiver suggests the waiver was derived by overcoming the suspects will to invoke his right

2.  voluntariness: ct considers totality of circumstances & must find that waiver was product of a free & deliberate choice


D.  Knowing & Intelligent  

1.  cts must decide whether the waiver was knowing & intelligent based on the ‘particular facts & circumstances surrounding the case, including background, experience, & conduct of the accused’

2.  focus is on suspects ability to understand the warnings & the consequences of speaking 


E.  Invocation & its Consequences   p 738



1.  Invocation in Fact 

A)  burden of clarity of invocation is on suspect when they argue they did want to invoke Miranda;

1)  suspect is reqd to ‘articulate his desire to have counsel present sufficiently clearly that a reasonable cop in the circumstances would understand the statement to be a request for an atty’


2.  Resumption of Questioning after Invocation of Rights 




A)  Right to Remain Silent 

1) even after a D invokes his 5th right to remain silent, cops may question him w/ respect to another offense, as long as they ‘scrupulously honor’ his original intent to remain silent

a)  MI v Mosley – permits further interrogation in some circumstances following a suspects assertion of right to remain silent



B)  Right to Counsel  

1)  Edwards v AZ – all govt questioning must cease once a suspect exercises the Miranda right to consult w/ atty;  

a)  when an accused has invoked his right to have counsel present during custodial interrogation, a valid waiver of that right can NOT be established by showing only that he responded to further cop-initiated interrogation even if he has been advised of his rights

b) an accused having expressed his desire to deal w/ cops only thru counsel, is NOT subject to further interrogation by cops until counsel has been made avail to him, unless the accused himself initiates further communication, exchanges, or conversations w/ the cops





2) Miranda Right to Counsel – 5th R2C applies after custody & before adversary 

a)  unlike 6th right to assistance of counsel, Miranda right is no ‘offense-specific’ so it is not limited to the charge for which the suspect is arrested 

b) Miranda R2C is ‘custody-specific’ & extends throughout the entire incident of custody until the suspect is released 

c) incriminating statements obtained as a result of custodial questioning after a D has invoked Miranda R2C will be inadmissible even if the questioning/statements relate to a diff crime, so long as the invocation of rights & subsequent interrogation take place w/in the custodial incident 

i) this is b/c ct presumes that a D who invokes MR2C considers himself at that time unable to deal w/ the pressures of custodial inter w/o legal aid



C)  Resumption of Questioning 

1)  cops must be careful once suspect invokes right to silence/counsel b/c resuming questioning can result in exclusion of such statements

2) but when a D’s statements or inquiries can reasonably be interpreted as evincing ‘a willingness & desire for a general discussion about the investigation, cops may reinitiate questioning 

a) OR v Bradshaw – prosecution must prove that in fact the D made a waiver of Miranda rights; D’s initiation of conversation, after 1st invoking his rights, does not constitute a waiver per se 

i) once a D initiates conversation & removes Edwards car, cops must obtain a valid waiver of Miranda rights before D’s statements will be considered admissible 
I.  Scope of the Miranda Exclusionary Rule  p 744


A.  Fruit of the Poisonous Tree  (FOTPT)

1. FOTPT does not apply to police actions that violate Miranda but that don’t violate ‘core’ 5th protections

2.  US v Patane- physical evid obtained from an unwarned confession need not be excluded 

3.  MO v Seibert – (“good faith rule”) 

4.  OR v Elstad – limits the rule to the exact statements or evid obtained as a direct result of a Miranda violation 

B.  Impeachment   p 750  

1.  statements obtained in violation of Miranda may be used for purpose of impeaching the D’s trial testimony 


A)  D may also be impeached w/ his pre-arrest silence 

2.  Doyle v OH – D’s invocation of Miranda right to remain silent can NOT be used for impeachment purposes 

A) ct held: it is improper for a prosecutor to comment on a D’s post-arrest silence after being given his Miranda warnings

1) but ct also said it is ok for prosecutor to comment on a D’s post-arrest silence when NO Miranda warnings or equivalent are given to D
I.  Miranda Exceptions  p 752

A.  there are 2 situations in which Miranda warnings are not reqd: (1) for Public Safety & (2) routine booking practices

B.  “Public Safety” Exception – 

1.  Miranda are unnecessary prior to questioning that is ‘reasonably prompted by a concern for the public safety’

A)  the existence of such a reasonable concern for public safety is to be determined objectively, not by examining the subjective motivation of the cop
2.  created in NY v Quarles-  4 armed cops accosted D, a suspected rapist, in a grocery store & arrested him; found an empty gun holster & w/o giving Mirandas, cop asked where the gun was; D told them it was on a shelf – loaded gun & the statements were admitted into evid based on public safety exception 


3.  applies in hostage situations 



A)  State v Finch – 

C.  “Routine Booking” Exception 


1.  permits cops to ask general bio questions during booking or pretrial services w/o Mirandizing 

2.  created in PA v Muniz – questions regarding D’s name, address, height did not req Miranda even tho the tape of the D answering the questions was intro at trial to show he was drunk

3.  since the privilege against self-incrimination is not applicable to physical ID procedures (line ups, fingerprinting) routine questioning of a suspect for ID only doesn’t req Miranda either 
I.  Undercover Activities   p 754

A.  Miranda is not violated when a suspect is unaware that he is speaking to a cop & gives a voluntary statement b/c if a suspect does not know that he is in the presence of police, there are no inherent pressures which are the concerns implicated by Miranda 

1.  IL v Perkins – if D talks to an undercover agent/informant w/out knowing he is talking to cops, NO custodial interrogation has taken place


A) this is true even if the D is in jail at the time

2.  rationale for req’g Miranda warnings is that the suspect will feel compelled to speak when is in the a police dominated atmosphere

A) when a suspect, even an incarcerated one, speaks freely to one who he believes to be a fellow inmate rather than a cop, this coercive atmosphere is lacking

B.  BUT – use of undercover agents may lead to a violation of suspects 6th rights (tho it will never cause a Miranda violation)

1. once a suspect has been indicted or otherwise charged, it will be a violation of his right to counsel for a secret agent to deliberately obtain incriminating statements from him in the absence of counsel, & to pass these on to the prosecution


A)  see Messiah v US

2.  there was no right-to-counsel prob in Perkins b/c D had not been indicted or arrested on the charge to which his statements related (murder) at the time he made the statements


A) fact that Perkins was under indictment for an unrelated charge was irrelevant 
I.  6th AMEND RIGHT TO COUNSEL    p 777


A.  Checklist – right to counsel after initiation of formal charges (post-indictment; after formal 
adversarial proceedings have begun)


1.  was the statement made by a person after adversarial proceedings had begun?

2.  if yes, did a govt actor deliberately elicit the statement in the absence of defense counsel or valid waiver of consent?

3.  if yes, did the statement concern the charged offense?

*  6th is violated only if the police illicit incriminating statements 


A)  equivalent functions 

B.  Massiah v US – a criminal D’s 6th right to counsel protects the D during post-indictment interactions w/ govt agents

1.  SupCt held: 6th precludes the govt from ‘deliberately eliciting’ damaging statements form the D w/o providing the D the opportunity to consult w/ counsel 

2.  Massiah was an indicted D, out on bal & in his co-D car, made incriminating remarks which were overheard by the police thru a hidden radio transmitter planted in the care; the incriminating statements were held inadmissible 

I.  Thresholds: Formal Charge & Deliberate Elicitation  p 779


A. Requirement of a Formal Charge 



1.  any uncounseled statement ‘deliberately elicited’ after indictment must be excluded from trial




A) this rule is limited to situations in which the adversarial process has begun 




B)  Massiah is confined to situations in which 6th right to counsel has already attached 

2.  6th right to counsel is triggered by ‘the initiation of adversary judicial criminal proceedings – whether by way for formal charge, prelim hearing, indictment, info, or arraignment’ b/c only at that point has the state fully committed all its resources to prosecution

B.  Deliberate Elicitation  p 780

1.  Massiah Doc comes into play only where law enforcement personnel have ‘deliberately elicited’ incriminating statements 

2.  cops may be found to have DE incriminating statements directly or indirectly


A) directly – by engaging D in conversation about the charged conduct

1)  Brewer v Williams – cop encouraged D to make incriminating admissions by playing on his emotions; when a 10 yo girl went missing on Xmas,  Williams was seen putting a wrapped blanket into a car w/ 2 legs hanging out.  During transport, cop driver made Will feel bad about leaving a poor girl out in the cold winter & not giving her a proper Christian burial which led Will to tell them where she was 

a) held:  his statements were inadmissible b/c they were D/E in absence of his atty & after the initiation of criminal proceedings

2)  Fellers v US – ct held Fellers 6th was violated when ct admitted statements he made to cops who came to his home to arrest him & who told him, w/o giving Miranda, that they were there to discuss his involvement in drug crimes; ct said cops BX constituted D/E
B) indirectly – by knowingly exploiting an opportunity to confront an accused w/o an atty present; 

1) Massiah Doc applies to less direct situations – including those in which a cop intentionally creates a situation likely to induce a D to make incriminating statements to an informant

2)  US v Henry – 

3)  Kuhlman v Wilson – asking an informant merely to listen does not violate a D’s right to counsel 

4)  ME v Moulton – knowing exploitation by cops of an opportunity to confront the accused w/o assistance of counsel may violate Massaih even when the cops did not intentionally create the situation 

a) held: 6th is violated when the State obtains incriminating statements by knowingly circumventing the accuseds right to counsel in a confrontation b/w the accused & a state agent & any statement acquired in such a manner may not be admitted at trial

I.  Invoking & Waiving 6th Amend Rights    p 783


A.  once a D has been formally charged, his 6th right to counsel attaches



1.  but this right must be invoked before it is fully effective 

A) Invocation reqs a D to indicate expressly, by words/conduct, that he wishes to avail himself of the right



2.  after the right attaches, but before it is invoked, the right may be waived by the D

A) govt bears BOP of waiver, & must show ‘an intentional relinquishment or abandonment of a known right or privilege

1) govt must prove that D’s waiver of the right to counsel was ‘voluntary’ & ‘knowing & intelligent’


B.  Analysis for 6th mirrors that of Miranda & the same warnings will satisfy both Miranda & Massaih 


C.  Iowa v Tovar – the extent of warnings reqd by 6th varies according to context 



1.  the earlier the stage of a criminal case, the less rigorous warnings need be



2.  at later stages, more extensive sets of warnings & waivers might be reqd

D.  MI v Jackson – once Massiah right has been invoked, there may be NO finding of waiver if the waiver was made in response to govt-initiated interrogation

1.  an accused person in custody, who has ‘expressed his desire to deal w/ the cops only thru counsel, is not subject to further interrogation by cops until counsel has been made avail to him, unless the accused himself initiates further communication w/ the cops’ 

2.  case precludes a finding of waiver where cops initiate post-indictment interrogation after D asserts 6th right to counsel 

I.  Massiah’s Offense-Specific Nature   p 784


A.  b/c Massiah right attaches only when a D is formally charged w/ a crime – it is ‘offense-specific’



1.  that is – it covers only communications about that particular crime 

B.  McNeil v WI – 6th right to counsel is offense specific; it can NOT be invoked once for all future prosecutions, for it does not attach until a prosecution is commenced 

1.  ‘offense’ means the charged offense plus any other crimes that would be considered the ‘same offense’ for double jeopardy purposes’

I.  Scope of 6th Amend Exclusionary Rule   p 789

A.  confessions & statements obtained in violation of D’s 6th right to counsel are inadmissible under Messiah Doc

1. but Messiah Doc is ‘offense-specific’ which means the rule excludes only those statements relating to an offense for which adversarial process has been initiated


B.  FOTPT Doc excludes evid discovered as a result of 6th violations & limits on FOTPT apply



1.  limits on FOTPT are:  inevitable discovery, independent source, & attenuation of the taint

* 6th is offense specific !!

EMANUEL NOTES CH 5 CONFESSIONS  P 193

I.  Miranda Generally 


A.  Miranda holding reqs that a suspected must be warned prior to any questioning:



1.  that he has the right to remain silent;



2.  that anything he says can be used against him in a ct of law;



3.  that he has the right to the presence of an atty; &



4.  that if he cant afford an atty one will be apptd for him 

B.  Miranda warnings are necessary only where an individual is ‘taken into custody or otherwise deprived of his freedom by the authorities in any significant way & is subjected to questioning”

C.  right to remain silent/have a lawyer may be exercised at any time during questioning 

D.  Waiver – suspect may waive his rights, but the waiver is only effective if it is knowingly & intelligently made


1.  suspects silence may not be taken as a waiver 

2.  police must give Miranda warnings even if they have reason to believe that the suspect is aware of his rights

A) no amount of circumstantial evid that the person may have been aware of these rights will suffice 

E.  if suspect indicates that he wants a lawyer & cant afford one, police must get one before they conduct the interrogation


1.  right applies only where questioning occurs

2.  if cops know the suspect can afford a lawyer or has already retained one, cops don’t have to warn the suspect of the right to appointed counsel

3.  right to counsel means the right to have the lawyer present while questioned, not just right to consult the lawyer prior to questioning 

A) presence of counsel during interrogation will act to prevent police coercion & will help guarantee that the accused gives a fully accurate statement to cops & that statement is rightly reported by the prosecution at trial

F.  any statement obtained in violation of Miranda rules will be inadmissible as prosecution evid in their case-in-chief


1.  but such statements may be introduced for purposes of impeaching testimony by D

G.  Miranda decision relies on 5th right against self-incrimination more than 6th right to counsel 

CH 9 – SELF-INCRIMINATION OUTSIDETHE INTERROGATION ROOM  p 797
I.  checklist:  When Does the Privilege Apply??  


A.  is the privilege asserted by a ‘natural person’ rather than an entity (corp)?


B.  if yes, is the privilege asserted on the persons own behalf?

C.  if yes, is the person compelled – by custodial interrogation, ct process, or threats of sanctions from a govt actor – to communicate?

D.  if yes, does the communication involve something testimonial in nature rather than physical acts or characteristics?

E.  if yes, is there a ‘substantial or real’ hazard that the testimonial communication could be used in a criminal prosecution or could lead to other evid that might be so used?

F.  if the person compelled is not a criminal D, does that person assert the privilege in response to specific questions?

H.  has the privilege been waived in the same proceeding by other communications on the same or a related subject?

I.  if the compulsion involves pre-existing documents or items, would the act of producing them be incriminating?


1.  would the act of production reveal the existence of the items?


2.  would the act of production reveal the person’s possession of the items?


3.  would the act of production authenticate the items?

I.  Who has a Privilege Against Self-Incrimination?    P 798

A.  only ‘natural persons’ have a privilege against self-incrimination under the 5th  & only the individual holding the privilege may assert it, & no one else can claim it on that persons behalf



1.  thus no right can be claimed by entities such as corp or partnerships

A) but sole proprietors may assert the privilege since they are unstructured entities that conduct business as individuals 

1) in determining whether an unstructured organization is small/personal enough to come w/in 5th guarantee, cts consider:


a) how perpetual is the organization?;


b) does it have a constitution, rules, or bylaws?;

c) does it have books & records apart from the books & records of its members?;





2) the more personal an organization, more likely the privilege will apply


B.  ct has 2 reasons for this limitation of only natural persons:

1.  privilege is designed to protect that ‘private enclave where a person may lead a private life’; 

A)  which is a value that is not implicated in the case of an entity 



2.  placing the privilege in the hands of an entity would frustrate govt regulation 

I.  How to Invoke & Waive the Privilege    p 800


A.  D in a criminal case invokes the privilege simply by choosing not to take the stand



1.  prosecution can not call the D to the stand, or make any reference to the D’s silence 


B.  Non-criminal D’s assertion is complicated 

1.  persons in this category include: parties to civil suits & anyone questioned as a wit in a criminal or civil proceeding

A) such a wit can not assert the privilege in a wholesale fashion by refusing to respond to all questioning, but only in response to specific questions 

B) persons responding to discovery requests must assert the privilege on a question by question basis

2.  Wit must articulate something that can reasonably be interpreted as an attempt to invoke the privilege, but there aren’t any magic words

A) if wits invocation is challenged – wit has burden to show that privilege applies by showing a ‘substantial & real’ threat of criminal liability stemming from the testimony 

1) it is NOT enough to claim that the answer would cause embarrassment or disgrace 

B) if ct finds that privilege does not apply, or if wit is immunized, then wit will be compelled to answer or risk being held in contempt


C.  a waiver in one proceeding lasts only as long as the proceeding



1.  the waiver does not carry over into the next 


D.  Criminal D can never be forced to take the stand

1.  but if D does take the stand & chooses to answer questions – D will be reqd to answer questions on cross-exam that concern ‘matters reasonably related to the subject of the direct’

A) reasons is that a D should not be allowed to create an inaccurate impression of the facts by picking & choosing which questions to answer 

I.  Thresholds:  Compulsion, Incrimination, Testimony    p 801


A.  5th privilege against self-incrimination applies ONLY to compelled, incriminating testimony

1.  3 thresholds must be present for a person to have a claim of privilege:  (1) compulsion (by a govt actor), (2) incrimination, & (3) testimony 

2.  D’s who take the stand in their own defense can not claim 5th when prosecution wants to cross

A)  D who takes the stand in his own behalf may be impeached by proof of prior convictions w/o violating 5th too


B.  Compulsion by Govt Actor 



1.  5th prohibits only ‘compelled’ testimonial self-incrimination 




A) there must also be use of a compelled statement in a criminal case for 5th to apply 
2.  when a person is in official custody, any statement that the person makes may be treated as ‘compelled’ unless special warnings are given before the person is questioned 

3.  no special warnings are needed in non custody situations 

A)  a persons speaks at their own peril; thus the privilege must be immediately claimed or the person will not be considered to have been compelled



4.  US v WA – 



5.  “No Comment” Rule   




A)  applies only in criminal cases

1) b/c parties in civil cases who invoke 5th may be penalized by sanctions or by suffering adverse inference of guilt

B)  prosecutor may comment on the criminal D’s decision not to testify when that comment is in response to defense counsels assertion that D was not given a change to tell his side of the story 


1)  US v Robinson – 

C)  judge may instruct a criminal jury not to draw any inferences from the D’s decision not to testify 

1) the instruction is mandatory wherever the D requests it & judge may give such even if the D objects to it!

D)  ‘harmless error’ rule – where a reviewing ct finds that D’s 5th were infringed by an impermissible comment, the conviction will stand if the evid contains overwhelming evid against the D

1)  ct must determine: whether, absent the prosecutors reference to the D’s silence, it is clear beyond a reasonable doubt that the jury would have returned a verdict of guilty?  If Yes – then the error was harmless; if No, ever was not harmless & conviction must be reversed



6.  “Hobson’s Choice”: Threat of Sanctions & Procedural Costs   p 806 

A)  Hobson’s Choice – when people are given the choice of answering questions or losing their jobs/benefits (free citizens have choice b/w invoking 5th & sustaining their economic livelihood) 

1) Garrity v NJ – investigation of cops for corruption; cops were told that they could answer the questions or get fired – so they answered & later convicted based on incriminating statements.  Ct overturned convictions b/c their statement had been impermissibly compelled by Hobsons Choice

2)  OH Adult Auth v Woodard – H: 5th is not violated by state procedures that give an inmate seeking clemency the option of voluntarily participating in an interview w/ parole authorities 

B)  prisoners 5th rights;  McKune v Lile – 3 factors to ID compulsion in prison: 

(1) how difficult is the choice that prison has imposed on prisoner?; 

(2) does the interest justify the burden on the prisoner’s assertion of the privilege, & does it suggest that burden is incidental as opposed to maliciously motivated; &

(3) does the burden follow auto from prisoner’s assertion of the privilege, or is there a process that will ensue?
C)  “Alibi-Notice Reqs” – impose upon D the duty to give notice in advance of trial if the D intends to claim an alibi, & to give the prosecution info regarding the place, names & addresses of intended wits


1) Prosecution must do the same if they will rebut the alibi 


C.  Incrimination    p 812

1.  5th can be asserted in ‘any proceeding, civil/crim/adjudicative/judicial/investigative, so long as there is a ‘substantial & real’ hazard that the disclosures sought could be incriminating”

A) OH v Reiner – 5th applies even to a person who asserts their innocence b/c the truthful responses of an innocent wit (as well as guilty) may provide the govt w/ incriminating evid from the speaker’s own mouth

B) US v Balsys – 5th does not apply where the ‘substantial & real hazard’ of incrimination relates exclusively to criminal prosecution by a foreign sovereign 

C)  Mitchell v US – D who pleads guilty doe NOT waive the 5th at sentencing 


D.  Testimony    p 813

1.  5th only applies to testimonial communications & does not protect an individual from the compelled production of physical evid
A)   giving blood or doing sobriety tests does not implicate 5th b/c they are not testimonial

2.  Diff b/w “Testimonial & Non-Testimonial” :

A)  SD v Neville – drivers compliance w/ sobriety test is not compelled b/c they have the option to refuse & any results of the test doesn’t implicate 5th b/c they were not testimonial ; SupCt upheld state statute permitting prosecutor to comment on drunk driving D’s refusal to submit to a blood test – since the state had the right to force the D to take such a test, if had the right to offer him a choice b/w taking the test & some other alternative (here, having his refusal to take it brought to attention of jury)
B)  Schmerber v CA – involuntary blood test does not violate 5th right against self incrimination b/c 5th protects only against compulsion to give testimonial or communicative evid and not against compulsion which makes a suspect the source of real or physical evid 



3.  Schmerber has been used to hold other types of physical ID procedures to be outside 5th 




A)  5th does not apply to a d forced to appear in a lineup & to speak for identification 

B)  5th also not applicable to fingerprinting, photography, measurements, physical movements, handwriting analysis, & UV exams

I.  The “Req’d Records’ Exception to the Privilege (5th)    p 817


A.  under RR Exception – govt may req certain records to be kept & reported 

1.  sometimes testimony the govt seeks in order to fulfill an ‘admin purpose’ may be compelled despite the guarantees of 5th 

A) this is similar to 4ths S/S exception where special govt needs sometimes exempts them from traditional 4th reqs

2. ex: of RRE is the rule that a person must show ID after a car crash, even tho that info is potentially incriminating 

A) rationale- processing info about car crashes is an important admin function of local govts, even tho that info will also be useful in a criminal prosecution


B.  RRE has 3 thresholds:



1.  the purpose of the record keeping must be regulatory;

A) so long as the govt articulates an important regulatory purpose, it is irrelevant that records kept for regulatory purpose may be useful to a criminal investigation



2.  info requested w/in the req’d records must be of a kind that the party customarily maintains;&

A) sometimes there may be instances where a regulatory interest is so strong that it justifies keeping records of activities that would otherwise not be recorded in the ordinary course of business



3.  the records themselves must have a ‘public aspect making them analogous to a public doc’




A)  must balance the public need against the individual claim to const protections 

1) an individual has little interest in w/holding a doc that truly has a public aspect & such person has base waived any 5th interests in such a doc




B) balancing factors are:





1) the significance of the govts regulatory interest;





2) importance of the disclosure to making that interest effective; &





3) significance of the disclosure on the individual 

C.  Limits on RRE

1.  a person may successfully assert the privilege against self-incrimination where the records req is directed not at the general public, but at a ‘highly sensitive group suspected of criminal activities’, especially when it involves an area permeated w/ criminal statutes 

2.  so, D may assert the privilege to avoid prosecution for failing to register a transfer of weed, not paying tax on gambling receipts, or not registering a sawed off shotgun

A)  rationale for the limit is that such records reqs are likely to be motivated by law enforcement, rather than admin concerns

I.  COMPELLED PRODUCTION OF PRE-EXISTING DOCUMENTS    p 820


A.  the “Act of Production” Privilege Defined

1.  fyi: incriminating testimony must be compelled before a person can assert 5th to avoid giving the testimony 

2.  pre-existing doc can NOT be the subject of 5th claim b/c their contents & creation were not compelled 

3.  the very act of producing those docs COULD be the subject of a privilege assertion b/c that act itself was compelled & might constitute incriminating testimony 


B.  Fisher v US  (1976)  p 821- only the person holding the privilege may assert it 


C.  Limits of the Act of Production Privilege    p 829

1.  act of production priv applies to the production of anything – not just docs – if the act itself might be incriminating 


A)  Bouknight –does privilege apply when the compelled act is production of a person?

2.  Baltimore Dept of Soc Serv v Bouknight  Mom had kid taken away b/c of child abuse; but later got him back & refused to bring him in for ct proceedings b/c she didn’t want kid ‘snatched up’ by ct.  

I:  whether a mom may invoke her 5th privilege against self-incrimination to resist a ct order to produce her child?  NO

A:  ct reasoned for denying the mom’s claimed act-of-production privilege rested on the fact that she assumed custodial duties related to production & b/c production is req’d as part of a non-criminal regulatory regime

C:  Bouknight would be incriminated by producing her kid b/c her production would constitute an admission that the child was in her possession

3.  an entity, unlike a natural person, has NO 5th privilege against self incrim & the act of production can not be used against an individual who produces a doc on behalf of an entity

I.  IMMUNITY    p 839

A.  priv against self incrim protects individuals from disclosures that might subject them to criminal liability 

1. so if the poss of crim liability is permanently removed – the priv no longer applies 

2.  poss of crim liability can be removed by prosecutors – who are auth by the separation of powers doc to decide who to prosecute & who not to


A) decision not to prosecute can be formalized in a grant of immunity from prosecution

1) this is b/c Cong & state legist have made statutes that auth prosecutors to grant immunity as a means of overriding assertions of 5th 

B.  Federal Immunity – auth immunity in judicial, admin, & congressional proceedings 

1. grant of Fed Imm prohibits the use & derivative use of the testimony for which immunity was granted in state cts as well as fed


C.  most cts can NOT, on their own initiative, immunize a wit



1.  rather – immunization must follow a motion from the prosecution 

2.  once immunized, persons 5th claim evaporates b/c there is no longer the poss of incrim, 7 they can lawfully be compelled to provide the requested info


D.  Immunity statutes come in 2 forms:  



1.  “Use & Derivative Use Immunity”;  &

A)  prohibits the govt from using, in crim case, a persons compelled testimony & any other compelled info, including info directly or indirectly derived from it

1) this is the minimum scope of immunity reqd by 5th before an individual can be compelled to testify 

B) this type does NOT protect the person from prosecution altogether- b/c govt may prosecute if it acquires evid against the person from independent sources

C)  ‘use’ prevents the intro of the compelled testimony & other evid derived from it, but does not prevent all prosecution of offenses to which the testimony relates based on independently derived evid  



2.  “Transactional Immunity”

A)  prohibits the sovereign granting the immunity from prosecuting the person for offenses relating to the compelled testimony 

B) this type immunity is rarely granted b/c of the greater protection afforded 

C)  prevents prosecution for any offense to which the testimony relates 

E.  the ONLY permissible use of immunized testimony against the immunized person is in a prosecution for perjury or false statement!


1.  justification = 5th does not give a person license to lie under oath 

F.  there are 2 dangers of testifying under immunity:


1.  scope of immunity is limited to the subject matter spelled out in the immunity order; &


2.  immunized testimony may potentially be used indirectly

A)  Kastigar v US – ct attempted to resolve prob #2 by req’g prosecutors to prove that their evid is untainted & prosecution must prove that the evid it proposes to use is derived from a legit source wholly independent of the compelled testimony 

1)  side note:  a wit granted ‘use’ immunity may const be prevented from asserting the 5th; scope of use immunity is ‘co-extensive’ w/ the 5th privilege at trial.  If the wit can be compelled to testify by granting immunity, Miranda warnings are unnecessary 


G.  Immunity for an Act of Production    p 841



1.  individuals enjoy NO direct privilege in pre-existing docs 

2. “foregone conclusion” doctrine – broad protections under Act of Production privilege for docs who existence or whereabouts the govt is unable to describe w/ reasonable particularity 

3.  US v Hubbell – 

CH 10 – EYEWITNESS IDENTIFICATION    p 868

I.  Intro


A.  eyewit ID is unreliable!

B.  dangers of eyewit errors are magnified when cops intro what is called ‘suggestion’ when an eyewit is asked to ID a suspect


1. this happens in the form of subtle & unconscious clues 

A.  ID Procedures   p 868



1.  usually cops rely on 2 initial ID procedures: (1) lineups & (2) photospreads 


B.  Lineups & Showups  

1.  in a lineup – a group of same sex persons are placed in a line & the victim is asked whether they recognize anyone 


A)  people in the line may be asked to speak


B) if vic ID’s someone as the criminal actor – that id may be used against the D at trial

2.  showup – happens when cops are pushed for time & instead of using a group, they only present 1 person to the wit & ask whether that is the criminal 


C.  Photospreads – 



1.  spreads can be done in 2 diff ways:




A)  vic is shown a group of about 6-8 photos & asked whether they recognizes anyone




B)  vic is asked to look thru a ‘mug book’ & pick out anyone the vic recognizes 



2.  photo ID may also be used at trial


D.  Benefits of Counsel 

1.  presence of a lawyer at a lineup or photospread might reduce the danger of mis-ID – particularly if the lawyer can recommend ways to reduce suggestion

A)  lawyer can also notice subtleties of the proceeding 

B) these observations may improve lawyers ability to cross the suspect & officer at trial about reliability of the ID procedure

2.  SupCt case law seeks to reduce the dangers of suggestion (relying on DP Clause) & to provide for the presence of a lawyer (relying on 6th right to counsel)

I.  Eyewit ID Issues  CHECKLIST   p 876


A.  Right to Counsel 



1.  is an ID procedure involved?

2.  if Y – is the procedure being held pre or post indictment (have formal adversarial proceedings begun?)

3.  if Y – does nay subsequent in-ct ID have an independent basis form the tainted, uncounseled, out of ct ID, based on these factors:


A)  prior opportunity to observe the alleged criminal act;


B) existence of any discrepancy b/w any pre-trial description & D’s actual description;


C)  any ID prior to the lineup of another person;


D) ID by picture of the D prior to any lineup;


E)  failure to ID the D on a prior occasion; &


F)  lapse of time b/w the alleged act & the lineup ID?


B.  Unnecessarily Suggestive ID



1.  was there suggestion inherent in the lineup? (ex: was D only 1 w/ a beard?)



2.  if there was suggestion, was it ‘unnecessary’ suggestion?

3.  If there was unnecessary suggestion – did it create a very substantial likelihood of misID; did it call the reliability of the lineup into question based upon the following factors:


A)  opportunity of the wit to view the criminal at the time of the crime;


B)  wit’s degree of attention; 


C)  accuracy of his prior description of the criminal;


D)  level of certainty demonstrated at the confrontation; & 

E)  time b/w the crime & the confrontation (weighing against these factors the corruption effect of the suggestion itself)

4.  if there was ‘unnecessary’ suggestion, did it create a very substantial likelihood of irreparable misID (based on factors above), thus also calling into question the reliability of any in-ct ID ?

I.  RIGHT TO COUNSEL   p 877


A.  Lineups  

1. US v Wade – D has a 6th right to counsel at an in-person lineup if adversarial criminal proceedings have already begun

A)  F:  2 eyewits picked D out of a lineup only after they saw the D standing in the cop station hall surrounded by FBI agents 



2.  Gilbert v CA  lineup was conducted in an auditorium in which some 100 wits to the several 


alleged offenses of the D made wholesale ID of the suspect in the presence of each other 

3.  SupCt ROL:  any ID which occurs w/o the presence of counsel MUST be excluded as evid at trial (improper ID inadmissible)

A)  if the lineup is improper, prosecution will not be allowed to intro that ID at trial & will have to make a special showing before the wit who made the lineup Id will be allowed to testify in ct that the person sitting in D chair is the person observed by the wit at the scene of the crime!

B) before an in ct ID by a wit where the lineup was improperly conducted – prosecution must show by clear & convincing evid that the in-ct ID is not the product of the improper lineup 

1) prosecutor has burden of showing that the in-ct ID is not tainted by the uncounseled out of ct ID

B.  Wade-Gilbert Rule

1.  a suspect, after indictment, has an absolute right to have counsel present at any pretrial confrontation procedure 


A) such confrontations include both lineups & one-man showups 

2.  rationale – pretrial confronts are a ‘critical stage’ in the prosecution, & presence of counsel operates to assure that the accused interests will be protected consistently 

A) presence of counsel at these ID procedures is necessary to protect the Ds const right to confrontation 

C.  Photospreads   p 886

1.  US v Ash – there is NO 6th right to counsel at a photospread, even if the procedure takes place after indictment 

2.  this is b/c a photospread is not a ‘critical stage’ of the prosecution 

3.  purpose of lawyer at an ID is to act as a spokesperson/advisor, to help the accused cope w/ the details of the law & the inequality inherent in confrontations 

A) since accused is not present at a photospread, he can not receive advice & is not involved in a confrontation 


D.  base = there is NO right to counsel at a photospread nor at a PRE-indictment lineup 

I.  UNNECESSARY SUGGESTIVENESS     p 887

A.  DP Clause reqs the suppression of any out-of-ct ID that, based upon totality of circumstances, was so unnecessarily suggestive as to create a very substantial likelihood of mis-ID

1.  if out-of-ct ID fails this test ( any later in-ct ID must also be suppressed if the out-of-ct ID was so unnecessarily suggestive as to create a very substantial likelihood of irreparable mis-ID


B.  What is “Unnecessary Suggestiveness”?



1.  there must be some kind of suggestion; 




A) but it is not enough that there by suggestion – the suggestion must be unnecessary



B)  Stovall v Denno – 




C)  Simmons v US -  


C.  Likelihood of MisID   p 889

1.  even unnecessarily suggestive pretrial ID procedures are admissible if the ct is convinced that the wit had a reliable independent basis for the out of ct ID

2.  Manson v Barthwaite – ct made some factors to be considered in determining whether an unnecessarily suggestive ID is in fact reliable:

A)  opportunity of wit to view the criminal at the time of the crime, wits degree of attention, accuracy of prior descriptions of the criminal, level of certainty, & time b/w the crime & the confrontation 

B) these factors should also be considered in determining the reliability of an in-ct ID that is alleged to be the fruit of an unnecessarily suggestive out of ct ID

I.  DOG SCENT ID’S    p 893

A.  in a dog scent lineup – a dog sniffs an object imbued w/ a scent known to be from a wrongdoer & then sniffs a line of either objects or people 

1. if the dog ‘alerts’ (barks at it, sniffs & paws it, sits near it, or mouths a suspect/object touched by suspect), that alert is admitted as substantive evid that the person committed the crime

I.  Other Constitutional Issues  p 898


A.  5th Amend –

1.  5th does not protect a suspect from being compelled by the State to provide real or physical evid, including being forced to appear in a lineup  

2.  this is b/c 5th extends solely to a suspect being compelled to testify against himself or otherwise provide the State w/ evid of a ‘testimonial or communicative nature’ 

A) being in a lineup is not of a testimonial or communicative nature b/c it does not compel you to disclose any knowledge you might have

B)  suspect may be compelled to provide a blood, handwriting, or voice sample


B.  4th Amend – 

1.  forced participation in a lineup on reasonable suspicion may be acceptable if the police 1st obtain judicial authorization 
EMANUELS   p 251 & on

I.  Challenges to lineups & pre-trial ID


A.  5th Amend – D may argue that an ID procedure violates his right against self-incrim 



1. yet, physical id procedures (lineup/voice samples) will generally NOT trigger 5th 


B.  6th – D may argue that an ID procedure violates his 6th right to counsel

1.  D has the right to counsel at a pre-trial lineup that occurs after the institution of formal proceedings against him  


C.  DP – D may be able to argue that an ID procedure was so unfair as to violate his DP of law

1.  to do this, D must show that, viewed by the ‘totality of the circumstances,’ the ID was so ‘unnecessarily suggestive’ & so conducive to mistaken ID as to be deeply unfair to him
I.  Limits on the Privilege against Self-Incrim 

A.  Schmerber v CA – SupCt held: an involuntary blood test did not violate 5th right against self-incrim b/c 5th only protection against compulsion to give ‘testimonial or communicative’ evid and not against ‘compulsion which makes a suspect or accused the source of real or physical evid’


1.  F:  D was arrested for drunk driving & a blood sample was taken from him over his objection

B.  Refusal to Cooperate – suspect does NOT have a right to refuse to participate in an ID procedure since under Schmerber such procedures are not w/in the privilege against self-incrim


1.  suspect may be held in contempt & indefinitely jailed for  refusing to cooperate 

2.  Prosecutions comment on D’s refusal to coop – since ID procedures don’t involve 5th, rule that the prosecution may not comment on the accused refusal to testify does NOT apply


A) thus, prosecution may comment on D’s refusal to cooperate in the ID procedure 

B)  SD v Neville – ct let prosecution comment on drunk driving D’s refusal to submit to a blood test 

I.  Right to Counsel    p 253 Eman 

A.  Wade-Gilbert Rule – ‘a suspect, at least after indictment, has an absolute right to have counsel present at any pretrial confrontation procedure”;  such confrontations include both lineups & showups 


B.  W-G Rule was reaffirmed by SupCt in Moore v IL

1.  in Moore – rape D was brought before a judge at a prelim hearing & while he was in ct, victim was asked to ID her attacker & sure enough picked the D.  then at trial – ct allowed vic to testify that D was her attacker, & that she had ID’d him at the prelim hearing 

2.  SupCt held: vic should NOT have been allowed to testify as to her earlier ID


C.  Waiver – there can be an ‘intelligent waiver’ of the right to the presence & consultation of an atty

1. suspect must be fully advised of his right to have a lawyer present, & a ‘heavy burden’ rests on the govt to show an express waiver

2.  Counsel waiver is very similar to Miranda waiver reqs

D.  Substitute Counsel – in emergency situations where immediate ID is reqd, a substitute atty may be used for purposes of confrontation when appointed counsel cant make it 

I.  Exceptions to the Right to Counsel   p 257 


A.  Pre-indictment ID’s

1.  both D’s in Wade & Gilbert had been indicted before they were subjected to uncounselled lineups 

A) SupCt refuses to extend W-G Rule to lineups conducted before the institution of formal proceedings against the suspect 

2.  Kirby v IL – ct limited the right to counsel in lineups & showings to a time ‘at or after the initiation of adversarial proceedings – whether by way of formal charge, prelim hearing, indictment, info, or arraignment’ 

A)  rationale ( only at the initiation of judicial criminal proceedings does the D find himself faced w/ prosecutorial forces of organized society & immersed in the intricacies of substantive & procedural criminal law 

B) also – issuance of an arrest warrant triggers W-G Rule

1) but where the only police action against the suspect has been a warrantless arrest – most cts hold that W-G right to counsel rule is not triggered 


B.  Photographic ID’s – 

1.  US v Ash – right to counsel does NOT apply where wits view still or moving pictures of the suspect for ID purposes 

A)  rationale: unlike lineups, the suspect is not present when the wit sees the photos; & since the right to counsel in Wade lineup is to prevent the suspect from being penalized for his ignorance & inability to object to prejudicial conditions, there is no need for counsel when the suspect is not himself present 


C. Scientific Methods  

1.  no 6th right to counsel attaches where blood samples are taken, nor when there is scientific exams of the accused finger prints, blood samples, clothing, hair, & the like 

A)  this is b/c the accused as the opportunity for a meaningful confrontation of the Govts case at trial thru ordinary process of cross & evid presentation 

B)  in Gilbert – ct used this analysis as basis for holding that the taking of a handwriting sample was not a critical stage of the case entitling D to counsel 

I.  DUE PROCESS LIMITATIONS    p 258

A.  Stovall v Denno – SupCt established that test of ‘whether a confrontation was so unnecessarily suggestive & conducive to irreparable mistaken ID as to deny a suspect due process of the law”

1.  F:  Stovall (D) was found when keys discovered at murder scene were traced back to him.  D was arrested, handcuffed to a cop, & presented alone in a show-up to a vic in the hospital, who ID him.  D was the only black man in the room. Vic living to ID in ct was slim due to stabbing; but she did recover to make an in ct ID

2.  Stovall ct recognized that an ID procedure could be so prejudicial that it violated the D’s righ to DP, independently of whether the right to counsel had attached 

3.  Stovall ct established test above to see if an ID procedure violates DP

4.  ct allowed the ID b/c of the ‘emergency’ situation since the wit was in danger of dying 


B.  Suggestive ID admissible if reliable 

1.  Neil v Biggers – H: showup does not violate DP even tho it was not justified by exigent circumstances 

A)  ct showed greater willingness to allow showups than in Stovall

B)  F:  vic was raped under a full moon & gave general description of attacker.  7 months later, cops did a showup w/ a single man & vic ID him as attacker.  Although there was extreme suggestiveness ct held the ID lawful b/c applying the totality of the circumstances test & concluded that any prejudice was outweighed by other elements 


C.  Use of Photos  

1.  Simmons v US – H: where a wit iD’s the suspect thru the use of photos, the ‘totality of the circumstances’ test applies for determining whether DP is violated 

A) BUT – ct later held in Ash that NO right to counsel exists during the use of such photographic ID procedures !!!

2.  if DP is violated by pretrial confrontation or photo ID, the prosecution is barred from allowing the ID’g wit to make an in-ct ID of the D

I.  2 primary exceptions to right to counsel:


A.  Scientific Test to establish ID; &


B.  Photo ID Procedures 

I.  Pretrial ID violates DP only if 2 reqs are met:


A.  the procedure is unduly suggestive; &


B.  there is substantial likelihood of irreparable mistaken ID
CH 11 – THE RIGHT TO COUNSEL     p 899

I.  History   p 900


A.  source of right to counsel is 6th  

1.  “in all criminal prosecutions, the accused shall enjoy the right to have the assistance of counsel for his defense’

2.  Gideon v Wainright – right to counsel has been incorp against the states via 14th DP clause 

3.  right to counsel extends to all felonies prosecute in the states, to fed non-capital crim cases, & to all misdemeanors in which the D is sentenced to jail time 

A) Scott v IL – right to counsel is not implicated unless D receives a sentence of actual incarceration; right to counsel in misdemeanor cases does not apply where jail is a mere possibility – right attaches only when the actual sentence results in confinement 


B.  in every case in which 6th applies, it extends to every ‘critical stage’ of the case

1. including post-indictment, interrogations, post-indictment lineups, arraignments, prelim hearings, plea entries, trials, & sentencing hearings 

2.  D’s are entitled to counsel for their 1st appeal as of right 


A) but NO right to appointed counsel for discretionary appeals!

B) there is also NO right to counsel in post conviction habeas proceedings, even for death row inmates 

3.  even where there is no general right to counsel, a case by case inquiry may reveal a violation of DP in denying counsel under particular circumstances 

A)  Gagnon v Scarpelli – case specific finding of a right in probation revocation proceeding 

I.  Effective Counsel CHECKLIST   p 902

A.  was counsel’s performance so deficient that it did not constitute the ‘assistance of counsel’ guaranteed by 6th, considering all of the circumstances, including the following relevant factors:


1.  whether counsel violated prevailing norms of practice or ethical canons;

2.  whether there were reasonable strategic justifications for counsels actions, given counsels experience, prep time, charges, complexity of defense, & accessibility of wits;

3. whether counsel’s performance is judged w/o the distortion effects of hindsight, & in light of the usual strong presumption that counsels conduct falls w/in the wide range of reasonable prof assistance?

B. if Y – did counsel’s conduct prejudice the D – was there a reasonable probability that but for the counsels unprofessional errors, the result of the proceeding would have been diff ?

C.  if Y – did the error deprive the D of a fair trial – one whose result is reliable? 

I.  Effective Assistance of Counsel   p 901 


A.  D’s have a right to assistance of EFFECTIVE counsel

1.  if they have been denied effective counsel, D may seek relief from their convictions/sentence on such grounds 

2.  so even if a D has been actually represented by counsel, he may show that his 6th was violated 


B.  Strickland Test   p 902

1.  D whose lawyer actually participated in the trial must make 2 showings in order to sustain his 6th claim:

A)  that counsel’s performance was ‘deficient,’ in the sense that counsel was not a reasonable competent attorney; & 

B)  that the deficiencies in counsel’s performance were prejudicial to the defense, in the sense that there is a reasonable probability that, but for the counsels unprofessional errors, the result of the proceeding would have been different 

2.  “Deficient” = D must show that the advice given by counsel was not ‘w/in the range of competence demanded of attorneys in criminal cases’

A)  it will not be enough to show that some or even most defense lawyers would have handled the matter diff

B)  there is a strong presumption that the lawyers conduct fell w/in this wide range tho 

3.  “Prejudice” = even if D has shown that the counsels work at the trial was hopelessly incompetent, D must still show that this incompetence led to prejudice

A) D must show that there was a ‘reasonable probability that, but for the counsels errors, the result of the proceeding would have been different’

1) ‘reasonable probability’ = probability which is sufficient to undermine confidence in the outcome 

B) where the issue is D’s guilt/innocence – issue is ‘whether there is a reasonable probability that, absent the errors, the factfinder would have had a reasonable doubt respecting guilt


C.  Presumption of Effectiveness   p 914



1.  there is a usual presumption of competence 

2.  US v Cronic – set out 5 factors for effectiveness:  (1) the time afforded for investigation & preparation; (2) the experience of counsel; (3) the gravity of the charges; (4) the complexity of defenses; & (5) the accessibility of witnesses to counsel 


D.  Insufficient Time to Prepare

1.  the requisite ineffective assistance, & prejudice, may be due to the fact that the ct refused to grant a postponement to allow a newly appt lawyer adequate time to prepare for trial

A)  shortness of prep time may by itself be enough to give rise to a presumption of ineffectiveness & prejudice 

1)  Powell v AL – poor illiterate black D on trial for raping white girl was appt’d counsel only moments before trial;  counsels actual performance was not reviewed b/c the circumstances made is so unlikely that any lawyer could properly perform that the ineffectiveness was presumed 

2. fact of delay will not eliminate the need for showing actual ineffectiveness & prejudice 

A) Chambers v Maloney- no per se rule that late appt of counsel, even a few minutes before trial, auto amounts to ineffective representation 

B)  US v Chronic – 25 days for counsel to prepare defense, compared to 4.5 years for govt to develop prosecution, did Not justify abandonment of the req of showing of ineffectiveness & prejudice 


E.  Right of Consultation 



1.  D’s lawyer must be given a reasonable right of access to his client 

A)  Geders v US – SupCt H: that a TC order preventing D from consulting his lawyer about anything during 17 hour recess b/w his direct & cross violated D’s right to counsel 


F.  No Right to a “Meaningful Relationship”



1.  6th does not include any right to a ‘meaningful atty-client relationship



2.  this is true whether the atty is appointed or retained


G.  No Obligation to Argue all the Issues 

1.  where assigned counsel argues an appeal, he is not req’d by 6th to raise all issues which his client would like him to argue 

A) rather, he is permitted to use his own professional judgment about what issues have the best probability of success

B) & there will be NO 6th violation even if other issues urged by client are later found to be non-frivolous 


I.  No Right to have Lawyer Present Perjured Testimony 

1.  6th entitled D to a lawyer who will represent him loyally & vigorously; but this does NOT entitle the D a lawyer who will knowingly present perjured testimony 

2.  Nix v Whiteside – D is charged w/ murder & plans to assert self defense.  In prep of trial, D tells his atty that he didn’t see a gun in the vics hand; but the day before trial D tells his atty that he plans to testify that he saw a shinny object in vics hand.  Atty tells D that he wont let him lie on the stand & if D does lie, Atty will rat him out.  So D doesn’t testify about the shinny item & is convicted.  D later argues that his Atty’s refusal to allow him to testify about the shinny violated his right to counsel.  

A)  SupCt held for prosecution – lawyer had ethical duty not to let perjury happen & as thus there was no 6th violation 


J.  Death Penalty Cases

1.  SupCt is more likely to uphold an ineffective-counsel claim when the case is a capital case & the D is in fact sentenced to death 

A) ct is quick to find ineffective assistance when counsel fails to conduct an ‘adequate social history investigation of the D’s life’ & thus fails to show mitigating evid that would have been discovered by a proper investigation 

2.  Wiggins v Smith – D was charged & convicted for drowning a 77 yo women.  During sentencing, D’s lawyers tell jury that they will present mitigating evid of D’s hard life – but they fail to do so.  SupCt H: D’s counsel not to investigate his background fell short of the professional standards & sucked at their job, the death sentence was reversed 
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