Part 1- 

4th Amendment Analysis:

Search or Seizure?*

Standing?

Consent?

Warrant?

Warrant Exception?

Execution? (scope exceeded?)

Remedy?

*lots of tests- katz isn’t dispositive, use text of C, precedant w analog facts, history-kyllo

Intro to 4th  - REMEMBER applies to Govt only

Text: “The right of the people to be secure in their persons, houses, papers, and effects


Against unreas. Searches and Seizures, shall not be violated, and no warrants shall 


Issue, but on probable cause, supported by oath or affirmation, and particularly 


Describing the place to be searched, and the persons or things to be seized.”

Weeks: 1st search and seizure case, uses suppression for 1st time,  4th applies only to fed.

Olmstead:  Taft/maj.-wire taps not 4th violation bc voice isn’t “tangible” like items in txt

       Brandeis- makes 1st policy argument- 4th’s purpose is to protect privacy

“They [framers] conferred, as against the government, the right to be let alone- the most comprehensive of rights and the most valued by civilized men.”

Is there a Search?

Katz: overrules Olmstead, 4th protects expectations of privacy society thinks reasonable 

***importance of analogies to technology cases (ie eavesdropping// wiretap)***

Concurrence by Harlan est. REP

Oliver: aff’d by Hester, mj grown 1mile from house w no trespass signs= Open Fields

Curtilage: gets 4th am. Protection, area immediately surrouding home/living areas

Open Fields: no protection even on private land

FOR EXAM: Katz doesn’t get you anywhere, use curtilage cases!

US v. Dunn: 4 part test for Curtilage: 

proximity to home

measures to make area private

area enclosed?

use area is put to 

Ciraolo: no REP for info gathered from planes flying at 1000ft bc planes always fly over

Dow: industrial area isn’t a home, ground level industrial curtilage protected by 4th BUT,

         Arial observation of industrial area more analogous to open fields, gets NO 4th prtc.

Knotts: NO REP when driving bc yr in public view. Beeper placed in car to monitor 


Location doesn’t violate 4th bc reaveal info that could’ve been obtained via visual 


Surveillance

Karo: REP w beeper. Distinguished bc revealed info about INSIDE home that couldn’t

          Have been available through visual surveillance. = SEARCH

Bond:  physical manipulation of bag in “exploratory manner” is unusual (ie unexpected)


=Search bc REP that yr bag not be manipulated (some usual handling is expct.)

Kyllo: thermal imaging of grow house is violation of 4th. Scalia’s test for technology:

sense enhancing technology 2. not avail to general public

gets info of interior of home 4. wouldn’t have been avail w/out phys. Intrusion

5. into a constitutionally protected area = SEARCH  

Caballes: dog sniff is NOT search bc 1. ltd nature of intrusion (exterior of car) and 

infallibility of dog search can’t give info about C’l protected activity 

R: if search ONLY uncovers crim activity it is C’l, not reas activity

Standing?

Minnesota v. Carter: to have standing you need REP in the place searched, no REP if 

no previous relationship w home owner

short duration of stay

commercial activity [cite] [olsen?]

Social guests generally have REP bc of social custom of safety of sleeping over, “functional equivalent of home”


____________________________________________________________

Siezure?

Subpoenas

US v. Dionisio: grand jury subp. (here requires D to go to gj and give voice sample) 


Isn’t unreas seizure w/in protc. Of 4th bc

grand jury isn’t govt, its “people”, no stigma

policy- investigations are important and needed

Brandsburg: gj has right to every man’s evidence

ct supervised v. law enforcemt

self-searching

Hale v. Henkel: subp must be reasonable

must be rationally related to legit govt purpose

scope can’t be so broad it’s intrusive

Trickery 

US v. White:  govt informant can record conversation w D bc D has no EP when talking 


To other people (D bears risk of his friends being informants)

Consent

Schneckloth v. Bustamonte:  test bottom of 509 need not be aware of right not to be 


Searched, ignorance is only 1 factor in a T-C test but, can’t have consent via 


Duress or Coersion

Johnson v. Zerbst:  ken, intelligent and voluntary waiver understands the consequences of speaking- use t/c test, circumstances considered experience of D,,,,

Illinois v. Rodriguez: pg 515, 3rd party consent is valid when 3rd party has ctrl or authority 


Over thing consented to search

Warrant Requirement and Probable Cause

Warrant needs:

*presents the most litigation 

oath

plead w specificity as to place and what is being seized/searched for*

before a neutral magistrate

probable cause- substantial basis*

good faith exception

Franks v. Delaware:  falsehoods ok if the cop and magistrate believed them to be 


True and later turn out false, and wasn’t “in wreckless disregard for truth”


perjured testimony never allowed – not an “innocent falsehood”

PC: 

must show a crime committed AND evid of particular crime is found in place searched

What est. PC:

evid f officer w “indicia of reliability”- like corroboration

flight

physical clues

voluntary admissions

suspicious conduct

previous record

high crime area

Test for Warrantless Searches

Spinelli: Old Rule, 2 prong test for PC. Need 

reliable and KEN informant AND 

to ken the basis of their ken

Gates: overrules Spinelli with T-C test in which 2 prongs of Spinelli are a factor but not


Determinative. Most important is to have some “indicia of reliability” (like 


Corroboration)*** looking for common sense***

Standard of Review for Warrant Searches

PC always reviewed de novo

Ornelas: looking for “substantial basis for magistrate’s decision to issue- deference to


Magistrate decis- scrutiny is less for warranted searches than for


Warrantless searches bc creates incentive for cops to get warrants

Leon: good faith exception to suppression of evidence means the magistrate needs LESS 


Than substantial certainty as long as:

cops base warrant on false misleading info

if magistrate abandons neutral role

so deficient in PC as to be unreasonable to rely on/ facially invalid

Result- incentivizes govt to get more warrants and in weaker cases, in practice

If there is a warrant it is REALLY hard to suppress it 

Warrant Exceptions

Exigencies

MacArthur: there is no per se rule of unreasonableness for exigencies, case by case analy.


Balancing test of privacy-related and law enforcement interests (intrusiveness?)
Standard:

in need of aid/ emergency

Arizona v. Mincey: search lasts only as long as emergency lasts, emergency is over when the area is secure (no 4 day search of murder scene)

fleeing suspects (cite, Warren v. Hayden)
destruction of evidence

Mendoza: smell of burning weed is destruction of evidence

community caretaking (ie no crime, noxious odors, elderly)

problem: oj simpson type cases

Knock and Announce- general rule for warrants, if don’t want, ask judge

US v. Banks: factors for officers to consider if reas to enter

size of residence

location of residence

location of officers in relation to sleeping area

time of day

nature of offense

evidence of suspects guilt

prior convictions

any other something

Exceptions to Warrant Requirement

Plain View Doctrine

Horton v. California:  1. officer must be lawfully located where ever he’s at when he sees


Object, 2. must have legal right to access the object, 3. object is in plain view 


While conducting legit search, 4. incriminating character is immediately apparent


(can’t be a hunch- must have pc?) 5. no inadvertence requirement, 6. need not be 


evid of crime cops are investigating

Practical Result: police have little incentive to get warrant for everything, instead get warrant for 1 or 2 and come across rest in plain view

Arizona v. Hicks: incriminating character of stereo (as being stolen) was not immediately


Apparent, so can’t manipulate stereo to get serial number (hunch not ok, need pc)

Automobiles*

*cars aren’t exception to PC, are excepted from warrants

Carroll: warrant exception to moving vehicles (cars, ships, etc) if PC to believe it has 


Evidence, 2 considerations:

historical analysis, AND 2. balance btw public and private interests

Problem: these 2 are frequently in tension

Chambers: car impounded at police station, no warrant, no exigencies, search. PC test 


Applies at time vehicle was stopped, if PC, search is ok

Chadwick/ Sanders: if PC for entire car, can search car w out warrant. If PC for only bag 


Inside car, need warrant

Ross: creates incentive for cops to do broad investigation of entire car, rather than 


Particularize pc for something in it bc don’t need warrant for entire thing

Acevedo: overrules Sanders package PC rule that requires warrant for containers inside 


Car.  New Rule- you can search containers in a car you have pc for entire car, ex:

Houghton v. Wyoming: cops can search a passengers bag inside the car

Arrests/ Seizure of Persons

Robinson: all searches incident to LEGAL arrest are lawful bc of safety, history, practical

Watson: seizure of people in public doesn’t require warrant bc people are like boats, they 


Can flee (pragmatic) and bc historically allowed for felonies?
Peyton v. NY: cops need a warrant to make arrests inside the home bc of Carroll test

Chimel: w arrests inside home cops are allowed to 1. detain, 2. search person, 3. get them


Out of the house, 4. do a protective sweep (stove, babies). Sweep is ltd where 


People can be, not a one hour search in drawers etc.

Belton: Acevedo makes this law bunk, arrests inside car, cops can search person, car, and 


Containers not in trunk… need to ken?

Thorton: arrest guy outside car, car search justified by safety for items w/in reach of 


Arrestee (legal fiction, expect this to change)

Knowles: cops pull over for speeding give citation, search entire car even tho no arrest. 


Search is not ok even if cops Could have arrested D. Search only for arrests.

Whren: even w traffic stop, if cops have pc for car, can search car w out arrests

Colorado v. Bertine: don’t need pc for inventory search after arrest bc // to search 


Incident to arrest

Atwater: decided 2 months after MacArthur “SC is on crack” police may make arrests


W/out warrant for minor offenses (like traffic) IF the state laws allow arrests. 


Not unC bc public interest in safety


? does this apply to any offense in presence of officer?

Terry Stops

Eliminates PC for “less intrusive” stops

Only need RAS, not PC like arrests. No hunches allowed. Frisks ok (//protective sweep)

Dunaway: transport to police station, not told free to leave, if he’d left he would have 


Been detained. Altho cops never said “under arrest”, it was “functional equivl” 


Therefore can’t use RAS need PC

Royer:  stop can’t be longer than necessary AND must use least intrusive means to search

  
Otherwise make a full arrest. Extends search f weapons to drugs with RAS (facts)

Place: greater than 90 min detention and transporting long distances = arrest

Sharp: 20 min = terry stop, not arrest, Reas of stop is due to D attempt to evade stop


Other factors- no transport, no search equals minimum degree of intrusion

Mimms: cops can order you out of car for safety

Maryland v. Wilson: cops can order passengers out for safety

Dickerson: Plain touch doctrine- incrim character of something must be “immediately” 


Apparent to cops to be a legal manipulation. Man./squeezing to reveal character is 


Illegal search.

Kaupf: when cops sit on yr bed at 3am and ask you to go to police station, yr detained


Cops therefore need PC

Alabama v. White: tip of coke at motel, corroboration of many details, esp future activity


Even tho it be innocent and not criminal in nature, provide a sufficient inditia of 


Reliability for unken informants tip to have RAS


**this is the very edge of allowed RAS**

Florida v. JL: no exception to RAS for guns (although dicta says maybe exception for 


Bombs at airports and schools) here, tip was not corroborated by future activity 


So wasn’t sufficient inditia of reliability for RAS

Illinois v. Wardlow: black kid in “high crime area” looks “suspicious”, takes off running


At sight of cop caravan into neighborhood. Ct says RAS bc flight + high crime a.

US v. Arvizu: minivan on dirt road in area of Ariz/Mex border and a drug trafficking area


Kids wave at cops, looks “suspicious” cts accept RAS


Innocent factors separately may be RAS taken together (k says location is key)

Hiibel v. 6th D.Ct. of Nevada: states can have laws that allow cops to arrest for non 


Compliance w terry stops. Also during terry stops, officer can ask for id 

Road Blocks and Border Searches

Road Blocks

Prouse:  all or none Rule- cops making suspicionless stops unC bc discretionary/intrusive

Sitz: alcohol roadblock ok bc relates to hwy safety

Indianapolis v. Edmond: drug checkpoint, 9% arrested. Ct says can’t have roadblocks for 


“ordinary criminal wrongdoing” bc not related to hwy safety like alcohol 

Lidster: roadblock for investigation of killing the week before. Ct applies balancing test


Private v. public interest. Distinguish bc looking for info, not crime. Holds


NO per se ban on roadblocks, issue isn’t ordinary crime v. safety

Border Searches

Policy: govt is permissive at borders bc historically countries have always been allowed


To protect borders AND there is no expectation of privace (like airports)

Flores-Montano: cavity searches of car (here gas tank) ok at border bc not intrusive when 


It’s not yr body

Martinez-Fuerte: a permanent immigration checkpoint 60-90 mi inland, where extant of 


Search is asking questions is the “functional equivalent” of the border, so ok


Note ct thinks profiling ok bc race is not the determinative factor

Roving Patrol Cases

Alameda-Sanchez: roving patrols inland f border that stop and search the car need PC just 


Like any other car search

Ponce: roving patrol that terry stops inland (ie stop and asking questions) need RAS just 


Like any other terry stop 

Remedy

Exclusionary Rule

Weeks: 1st exclusionary rule

Wolf: declines to apply excl. rule to states bc although protection against unreas. S+S is 


“implicit in ordered liberty” (the C), the remedy is not and can vary among states

Mapp v. Ohio: overrules Wolf, applies exclusionary rule to state cts bc only remedy that 


Works, consensus among states, best way to deter

Fruit of Poisonous Tree

Wong-Sun: if there is a violation of C, evidence procured from it (here illegal arrest) is 


Suppressed. Evidence from the first degree of evidence is also suppressed BUT


Evid. Procured from first evid. Can’t be too atennuated a connection AND person


Seeking suppression must have standing. (x has standing to suppress, not z3) 

Exceptions to Exclusionary Rule

doctrine of inevitable discovery (nix v. Williams)- govt can use evid from illegal 

act IF they would’ve found it anyway (ex. Search for a body)

doctrine of independent source- if info obtained from both legal and illegal source

it’s admissible 

Intervening Acts of Free Will

Attenuation

Impeachment

Good Faith Exception

Leon: when there is good faith, REAS reliance on a facially valid warrant that later proves invalid, evidence gathered from good faith reliance is not excluded bc

There is no deterrent effect (the cop did nothing wrong for us to punish him)

Part 2- Confessions

Do analysis for each separately

Regulations of Confessions

5th Amendment and Miranda

interrogation

custody

6th Amendment- crime specific 

Due Process

5th Amendment and Miranda- the hardest test- custodial interrogation

Text: “no person…shall be compelled in any criminal case to be a witness against himself…without due process of law…”

NOTE- invoking M is not crime specific, it applies to any crime investigated

2 School of thought for Miranda: 

M is about coercive atmosphere of police station

M is about psychological manipulation by state actors

Miranda: begins w examination of police interrogation tactics- Why? Warren wants to show that the Modern problem of coersion is no longer physical, but psychological manipulation. Effects of psychological coersion are almost impossible to prove, so we provide basic procedural safeguards against coersion by state actors.

Adds onto old DP “voluntary/involuntary” distinction bc diff to show psych. proof.

Where does M apply?

Miranda applies to custodial interrogations bc they’re coersive, regardless of FAPs

Counter argumt- text says “crim case” and “witness” which applies to trials.

Warren- 5th am applies to govt conduct, plus precedent Bram, confession wasn’t at police station, there weren’t faps, but bc it was custodial it is equivalent of police station. 

M requires:

police must advise of rights to remain silent and to have counsel present

if D invokes silence, they can’t ask questions, if ask for attny, have to stop until 

counsel arrives

waiver- burden is on govt, w strong leaning in favor of c’l rights [zerbst]

silence is not a waiver

answering q’s is not a waiver of rights

need affirmative proof of waiver

waiver must be ken, intelligent [Johnson v. Zerbst]

       d.   violation- suppression of confession (but not fruits of)*

Dickerson: Is M a C’l decis? Yes and no.


Warren says in M that M rights can be replaced by legislature w something 


Equally protective of 5th and DP rights, c reqs something, but not necessarily M


Ct in Dickerson: M is a prophylactic (judgemade) rule to protect 5th rights that is


Not a C requirmt and violation of it isn’t a C violation, But it’s “C’lly based”

What is Interrogation for Miranda?

Rhode Island v. Innis: cops tell each other about the handicapped school, D points to gun 

Interrogation is police conduct (express or implicit words or Actions) that the police should reasonably ken are likely to elicit an incriminating

Response from suspect. (functional equivalent of interrogation) 

Note- this is a subjective standard dependant upon individual cop’s beliefs.

Policy- police shouldn’t be held accountable for unforeseeable results

Hold- handicapped school speech isn’t reas ken to be likely to elicit response

Dissent- interrogation is anything that has the same effect as direct questioning.

Pa v. Muniz: D is picked up on drunk driving and at station house asked routine booking


Questions as well as the day of his 6th bday.  D can’t answer, then M’ized, D 


Waives rights and confesses. Moves to suppress confess. bc wasn’t m’ized for q’s


Ct: routine booking questions aren’t interrogation bc they aren’t “testimonial”


“testimonial”- anything that puts you in cruel trilema, if you give false, true, or no


response yr fuct. Here the bday q was testimonial- the answer incrim. Him


R: physical evidence, like slurred speech is NOT testimonial even tho incrim.

Schmerber v. Ca: blood test isn’t covered by 5th  protection against self-incrim bc even 


Tho it’s incriminating, it isn’t testimonial. Privilege only extends to communicat.


By mouth [Miranda].  Note- phys evidence can by testim’l in case of lie detector


Bc involves communication


Policy: if this line wasn’t drawn, fingerprints, photos, trying on a glove, walking


Or gesturing would all be banned by 5th
Hiibel: refusal to tell office yr name isn’t protected by 5th bc giving name isn’t incrim. 


AND terry stop is not custodial

What is Custody for Miranda?

Custody- test is whether a reasonable person in D position would’ve believed himself to 


Be deprived of his freedom in a significant manner by the police

Rule: police cars, booking, station = usually custody, other than that, probably not

Look for threatening circumstances

Terry Stops- seizure for 4th am. But not for Miranda

Berkemer v. McCarty: 

Minnesota v. Murphy: although probation is a deprivation of liberty, it is not significant 


Enough to be custody. Why? Familiarity of environment, mutually deciding time


And place of mtg, the freedom to leave (somewhat), familiarity of officer is not an 


Environment of “coersion” that Miranda applies to. Further, don’t have to advise 


Of rights bc // to GJ but less pressure to tell truth, and GJ doesn’t get the 5th. 


Dissent: danger of coersion in familiar environs as well, need ken waiver of rights

Trickery

tricking d into waiving M rights OR 

tricking D to make voluntary incrim statmts to avoid M rights [Illinois v. perkins]

Illinois v. Perkins: no Miranda rights against self-incrim attach even if there is a custodial 


Interrogation IF D doesn’t ken the person he’s confessing to isn’t cop.


Why- no coersion involved, voluntary statemt “strategic deception” ok by 5th


Result- incentive to for jailhouse narcs

Arizona v. Fulminante: D subject to assault by other inmates. Narc cellmate offers 


Protection in exchange for confession. Ct holds inadmiss. Bc not voluntary.

Miller v. Fenton (scope): “I’m yr brother” routine by officer that results in D confession


And immediately collapsing to ground and rushed to hospital is not coercive…

Waiver of 5th 

Burden on state- Apply Johnson v. Zerbst test [only for 6th, not to searches under 4th]

Johnson v. Zerbst: Given the Totality of Circumstances- evidenced by background, 


Conduct, and experience of  accused- state must show by prep of evid, waiver was

knowing- knowing the right being given up

intelligent- rational mental process

voluntary- w/out coersion

North Carolina v. Butler: no need to find “specific” waiver of M, tons of cases where D 


Refuses to sign waiver but agree to talk to cops anyway.


Ct: infer a valid waiver when D talks


Why: M isn’t C-law- problem, over’d by Dickerson, but waters down M anyway

Moran v. Burbine: D doesn’t ken he has an attny. Attny calls and police lie to her and tell


Her there is no interrogation going on. In fact there is and D has received his m’s 


And waives his right and confesses. Moves to suppress bc of deception of attny.


Ct: in this particular fact scenario, the deception didn’t invalidate the waiver bc it 


Passed the Zerbst test. D’s ignorance about attny didn’t affect his ability to give


Ken, intell, voluntary waiver.


R: police deception to lawyer May be a DP violation IF “egregious” enough to 


“shock the conscience” here, it’s not.

People v. McCauley: some state like Illinois, Conn, Fla have stricter waiver rights than 


The fed. And attny deception is enough to invalidate waiver.

Invoking Your Miranda Rights

Silence:

Michigan v. Mosely: Gov’t gets 2nd bite at apple for right to silence as long as they 


“scrupulously honor” yr request to remain silent. Here, D m’dized and invokes

right to remain silent for crime1.  2 hrs later diff cop comes, m’d and asks about 

crime 2. Ct oks bc diff crime, diff officer, enough time had passed to honor right 

Counsel:

Edwards v. Arizona: once D invokes right to counsel it cannot be waived unless:

D initiates conversation w police

or counsel is present

Davis v. US: invocation of counsel must be clear and unequivocal

OR v. Bradshaw: “initiate” means to begin talking about the crime, not just weather, 


Asking for bathroom or water

Applications

Impeachment

Harris v. Ny: cops get confession via M violation. Confession suppressed, but D can be


Impeached if he testifies and tells story different from confession. 


Policy: we don’t want to allow perjured testimony


Problem: assumes the confession was true and testimony is false


Effect: police “lock” D into a story, thereby ctrling biggest variable in case, 


Creates incentive for cops to violate M

Exigency

Ny v. Quarles: D in grocery store, in custody, cop asks where is gun? Find it, then m’d.


Ct: you can use unM confessions and fruits if there is a public safety concern

Fruit of Poisonous Tree- doesn’t apply to M bc not C’l violation

Oregon v. Elstad: cops visit kid in house- he admits to being at robbery, then take into


Custody, m’d and he admits further. Moves to suppress written bc fruit of 1st unM


Statemnt, Ct: fruit of tree doesn’t apply to M, and 1st q’s weren’t custody/coersive


Effect: just Mirandize before the second confession

6th Amendment Right to Counsel- Crime Specific [moulton] 

Remedy for Violation- Suppression

Massiah: right to counsel attaches w FAP, need not invoke it to have it

Eliciting Info-  functional equivalent of indirect interrogation

Henry: D charged, govt puts narc next to him who asks questions and D confesses- 6th vil

Culman: same scenario as Henry, except narc stays quiet and doesn’t ask Qs- not 6th viol.

R: govt must initiate some action beyond mere listening for 6th violation

Note- 0 expectation of privacy in prison cel

Brewer v. Williams: xian burial speech is interrogation, therefore violated 6th bc D had 


Invoked his right to counsel. Just bc he talked doesn’t mean he waived it.

Waiver- same test f Zerbst

Michigan v. Jackson: f- arraignment, D asks for attny (explicit),police interr., waives  


Rights, confesses. BC police initiated contact After D invoked right to counsel, 


And formal adversarial proceedings had begun Waiver is invalid

R: if client invokes right to counsel, police must HALT efforts to interrogate/get waiver

    Unless- 1. already seen a lawyer, or 

D initiates new conversation

Note- cts will find “invocation” on hazy facts

Maine v. Molton:  d charged w crime 1, govt puts informant next to him in prison cel and 


D admits to crime 1 and 2. 2 is admissible bc 6th am is CRIME SPECIFIC, govt


Can obtain confessions to uncharged crimes- incentive for govt not to charge 

Due Process- looking for voluntariness

Violation if:

Shocks the conscience

undercuts concept of ordered liberty

Bram v. US (1897): murder at sea, admiralty jurisd. During this period 5th didn’t bind 


States. D is interrogated during and after being stripped in cop’s office. 


Ct suppresses confession bc not “voluntary” if made out of hope or fear.


1st case to regulate confessions out of ct and to suppress confession


creates a strict standard but only applies to fed ct, ltd to 4% of crim cases

Brown v. State of Mississippi: 1st time Sct regulates confessions in state ct. Brown shifts 


Focus from Bram’s voluntariness standard to coersion by the state v. free will

Colorado v. Conley (1987):  insane man admits murder to cop on street, later try to supp.


Ct maj says suppression requires state coersion/action. DP doesn’t regulate 


Situations w/out state action. Involuntariness = state coersion


Ct min says need mental state of free will for voluntary, not state coersion

Due Process- rooted in magna carta, first case in 1368

Hurtado v. CA: long standing customs may still violate DP, test for violation, does it

Immunity (3 types)

5th Am Privilege against Self incrimination 

Foundational Case- Burr treason trial

Burr: govt posit is that only statemts which by themselves could convict are admiss


Ct denies posit and says the witness decides if the question is incrim

Problems arise w Immunity statutes- limit govt ability to use yr statements against you 


“Use Immunity”

Counselman v. Hitchcock: govt offers “Use Immunity”, can’t prosecute using yr statemts


But, can prosecute using leads from your statement, for Grand J testimony


Ct says use imm. Is not as extensive protection as the 5th  “absolute imm.”-unC


Govt argues GJ isn’t covered by 5th bc not “criminal case”. Ct says too narrow


For C’l issues, (Bram), imm must protect against “future prosecution” arising f 


Offense in question at GJ

Brown v. Walker: govt passes new statute in response to C won’t subject D to penalty or


Forfeiture on account of any transaction in testimony, “Transactional Immunity” 

dissent: shouldn’t have to testify about disgraceful events bc 5th is about  being a 


Witness against ones self and this is not “absolute immunity” req’d by C

Maj: C’l sufficient bc 5th is about self incrim, being a witness against one self for a Crime

Problems w “transactional immunity”- govt risks immunizing the bad guy

Procedure- imm raised as defense at indictment, then litigated

Murphy v. Waterfront:  “derivative use immunity” can still be prosecuted for transaction


But, cannot use yr statement OR leads from yr statemt. Must have independent 


Source for leads- gov’t burden. Effect: no more transactional imm.


Note: if imm’d in one state, imm’d in all others and fed. Govt.

Kastigar v. US: D refuses to testify b4 GJ bc imm. Not as broad as 5th, sent to jail for


Term of GJ in contempt, ct upholds derivative use imm.

US v. North:  N testifies before congress who grant imm., govt creates firewall to prevent


Staff ken about Congressional testim. Problem is govt uses witnesses who testif. 


Before congress prior to N’s testimony. Ct says Everyone was tainted by N’s test.


RARE case, congress no longer immunizes

When 5th does NOT apply:

if you waive yr right on the stand

once you’ve been pardoned 

SoL has run on crime you testify about

Line Ups

Types of ID

Out of ct

crime scene/ exigency- 6th doesn’t apply

line up- need lawyer post arraignmt, but not if before FAP

photo id- no 6th bc D isn’t even there

out of ct Ids regulated by

6th am. Right to counsel

DP-  applies to out and in ct ids

prohibits unduly suggestive procedures[Kirby]- use a tc test

Factors- good chance to look, attenuation, level of certainty of id, time lapse btw confrontation and crime

Remedy for violation

Per Se exclusion for violation of 6th at line up

Wade- In ct id can be suppressed if fruit of bad out of ct id
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