PROMISE?
Is there a K?


I. Promise?

A. Not valid if


1. Illusory- subject to wish, will, or whim of promisor

2. Must find a non-illusory, definite promise within agreement to qualify original promise
B. Valid if


1. Implied Promise 





a. Actions of parties show intent to be bound

b. Can be implied through use of reasonable efforts

c. UCC 2-306- Output, Requirements and Exclusive Dealings

a) A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith except that no quantity or reasonably disproportionate to any stated estimate of in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded



C. Must be definite

1) Create legally recognizable duties and obligations

2) Courts can enforce

3) Able to fashion a remedy

a. Expectation Interest- Putting promisee in position she would have been in had promise been fulfilled, do this with money damages

b. Specific performance- Ct makes them do what was promised

c. Reliance/restitution- put you back where you were as though promise had never been made (Ct not as concerned w/ what promise is)
II. Mutual Assent?


A. Offer?

1. Objective manifestation (of offeror) of intent to be bound 

-A reasonable person would expect party to be bound





a. Language of offer inviting acceptance






1. Certainty of terms- Specific info given

a. Clear


1. Layman terms- Unambiguous

a. Words of Promise (Yes)- “I offer “



b. Invitation to deal (No)- “I quote”

b. Definite


1. Includes steps to accept offer


2. Details of offer must be included in offer itself



- No separate writing

3. Includes limiting language- relieves offeror’s liability of having amt. of acceptances exceed inventory available

c. Leaves no terms of K open for negotiation (acceptance completes)

2. To whom statement is made







a. Specific Person








1. see limiting lang.- “First come, First served”







b. General Public








1. Reward- Unilateral K

3. Surrounding Circumstances 


a. Relationship of parties



1. Moral commitment (No)



2. Business/Commercial context (Yes)


b. Communication



1. Signature on writing



2. Spoken words



3. Behavior pertinent to transaction


2. Subjective intent 

-Can come in only if probative of how objective intent was manifested, in a way in which a reasonable person would believe

a. Body language

b. Express intentions of negotiating


1. Price quotes


2. Parties obligation to each other

3. Certain types of Advertisements may be considered offers

a. In Leftkowitz, if the advertisement commands performance of specific action without further communication and objective manifestation is found through lang. of offer, then an offer can be found

b. In Pepsico, strict interpretation of Leftkowitz, definite lang of offer was not found bc details were in a separate writing(catalogue), not the offer itself and there was no mention of steps an offeree would take to accept. (Rebutted by R.2nd§30) therefore no offer was found. 

c. In Harris, generous interpretation of Leftkowitz, found that an ad can constitute an offer if it calls for performance of a specific act w/o further communication and leaves nothing open for negotiation. “Seller promised to give something to a customer(fur/watch) in exchange for the customers act (coming to the store at a specific time/opening the envelope)”


In Mixed Goods



- Gravamen Test

1. Looks to portion of transaction upon which complaint is based to see if it involved goods or services




2. POLICY: To protect consumers from things like defective products



- Predominate Purpose Test- Does K involve a sale of goods?




1. Lang of K




2. Nature of supplier’s business




3. Reason parties entered into K




4. Respective amts. charged for goods and services

- If it was goods that caused the injury, UCC Art.2 warranties should apply to the claim arising from the injuries

-UCC




2-204- Formation in General

1) A K for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a K

2) An agreement sufficient to constitute a K for sale may be found even though the moment of its making is undermined

3) Even though one or more terms are left open a K for sale does not fail for indefiniteness if the parties have intended to make a K and there is a reasonably certain basis for giving an appropriate remedy



B. Terminated?

1. Has offer lapsed?

a. Specific timeframe as stated

b. Reasonable length of time dep. on circum.

2. Offeror or offeree died? If yes then terminated.

3. Is offer irrevocable?

a. §45 Restatement 2nd, - “Specific Performance” is only form of Acceptance

1) Once offeree begins or tenders req. performance in a K, offer is irrevocable

b. Option K

-Holds offer open through consideration

§87, Restatement 2nd
1) Offeror reasonably expects to induce action or forbearance from the offeree before acceptance and which induces such action or forbearance is binding as an option K to the extent necessary to avoid injustice.

a. Supported by some consideration

1) If valuable consideration, do not need signed writing

2) If nominal consideration (changes with regards to relative value of underlying K), DO need signed writing

2) Discharge of Contractual Duties is Only Revocation

-§37, Restatement 2nd
a.  Power of acceptance under an option K is not terminated by rejection or counteroffer, by revocation or by death or incapacity of the offeror, unless the req. are met for the discharge of a contractual duty

1) Discharge K

-Usually enforceable under promissory estopple if reliance found









-Terminates offer

a. Valuable consideration in Option K- must have consideration

b. Nominal consideration in Option K- Outright Rejection terminates

-Counteroffer is a negotiation, not a rejection
c.  When Acceptance is effective

1) Mailbox Rule

- §63, Restatement 2nd
a. If acceptance is made in manner and medium invited by the offer acceptance is effective upon dispatch, not upon receipt
b. If no specification but offeror does accept by mail, acceptance is valid upon mailing

c. If don’t use method invited or suggested, acceptance is effective upon receipt not upon dispatch

2) Specific type of acceptance is mandated 

a. Do not use, it is invalid 

d. Firm Offer

-UCC 2-205- Offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable for lack of consideration during the time stated, and if no time is stated for a reasonable time not to exceed 3 mo, but any such term of assurance of a form supplied by the offeree must be separately signed by the offeror.

1. Just like an option K w/ nominal consideration

2. No contractual right

3. Statutory right- see 2-205

4. Offer has been rejected by Offeree 

a. Any communication that indicates party’s intention that they will not accept

1) 3 ways to change the terms of an offer

a. Communication is counteroffer-Rejected

b. Acceptance of offer, with inquiry

c. Counteroffer, but taking old offer under advisement






- §38, Restatement 2nd
1) An offeree’s power of acceptance is terminated by his rejection of the offer, unless the offeror has manifested a contrary intention

2) A manifestation of intention not to accept an offer is a rejection unless the offeree manifests an intention to take it under further advisement

b. Once rejected and offeror receives rejection, new communication is a new offer

c. Time Rejection or Counter-Offer Terminates the Power of Acceptance

-§40, Restatement 2nd
1) Rejection or Counter-offer by mail or telegram does not terminate the power of acceptance until received by the offeror, but limits the power so that a letter or telegram of acceptance started after the sending of an otherwise effective rejection or counter-offer is only a counter-offer unless acceptance is received by the offeror before he receives the rejection or counter-offer. 

5. Offeror has revoked the offer

a. Free to revoke at anytime before acceptance 

b. Offeror manifests intent not to be bound

1) §42, Restatement 2nd
a. An offeree’s power of acceptance is terminated when an offeree receives from the oferor a manifestation of an intention not to enter into the proposed K







2) §43, Restatement 2nd
a. An offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed K and the offeree acquires reliable information to that effect





c. Revocation valid upon receipt by offeree

d. See Mailbox Rule

C. Acceptance of Offer?


-Obj. Man. of intent to be bound on part of offeree

1. Acceptable Manners of Acceptance

a. Choice between acceptance by performance or by promise

-§62, Restatement 2nd
1) Where an offer invites an offeree to choose between acceptance by promise and acceptance by performance, the tender or beginning of the invited performance or a tender of the beginning of it is an acceptance by performance

2) Such an acceptance operates as a promise to render complete performance

- Acceptance creates a bilateral K

- Offeror’s advantage- Binds offeree to completion

b. Bilateral K


1) Promise for a promise



a. Promise to perform is acceptance

c. Unilateral K

-§45, Restatement 2nd
1) Where an offer to accept is by rendering a performance and does not invite a promissory acceptance, an Option K is created when the offeree tenders or begins invited performance in accordance w/ offer.

2) Complete performance is only acceptance


a. Until there has been acceptance, or beginning of 
performance, offeror is free to revoke


b. Offeree is not bound

-Offeree’s advantage- forecloses promissory acceptance, not bound until performace is completed

- Binds only offeror once performance has begun

d. If manner and medium mandated, must use to be valid

e. Manner and medium invited by offeror

- §30, Restatement 2nd
1) An offer may invite or require acceptance to be made by an affirmative answer in words, or by performing or refraining from performing a specified act, or may empower the offeree to make a selection of terms in his acceptance 


a. Time Acceptance Takes Effect


-§63, Restatement 2nd


1) Unless the offer provides otherwise,

a) an acceptance made in a manner and medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offeree’s possession, without regard to whether it ever reaches the offeror; but

b) an acceptance under an Option K is not operative until received by the offeror.

f. If none specified,

1) Reasonable one

-§30, Restatement 2nd

2) Unless otherwise indicated by the language or the circumstances, an offer invites acceptance in any manner and by any medium reasonable in the circumstances 


2) Used by Offeror or Customary in similar transactions 


-§65, Restatement 2nd
1) Unless circumstances known to the offeree indicate otherwise, a medium of acceptance is reasonable if it is the one used by the offeror or one customary in similar transactions at the time and place offer is received.







3) Instantaneous Communication







-§64, Restatement 2nd
1) Acceptance by telephone or other medium of substantially instantaneous two-way communication is governed by the principles applicable to acceptance where the two arties are in the presence of each other.
e. Mirror Image Rule







1) Acceptance has to mirror the offer







2) If additional or different terms, it is a counteroffer






-UCC

UCC 2-204(1)- A K for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a K






a. 2-206- Offer and Acceptance in Formation of a K

1) Unless otherwise unambiguously indicated by the lang. or circumstances

a) any manner and any medium reasonable

b) order or other offer to buy goods for prompt shipment shall be construed as inviting acceptance either by prompt promise to ship or by prompt shipment of conforming or non-conforming goods*

*does not constitute acceptance if seller seasonably notifies buyer that shipment is offered as an accommodation

2) Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance w/in a reasonable time may treat offer as having lapsed before acceptance

b. 2-207- Additional Terms in Acceptance or Confirmation

-In a Written Agreement

1) Must have

a) Definite expression of acceptance and

1.Dickered terms- Quality, quantity, subject matter, delivery terms (only if time is of essence) and price

2.Material term (even if in dispute)

b) Seasonable (reasonable time) expression of acceptance

c) Not expressly made conditional on offeror’s assent to additional or different terms








d) Or Followed by a written confirmation

2) The additional terms by offeree in acceptance are to be construed as proposals for addition to the contract.  

-Between merchants such terms become part of the contract unless:

a) the offer expressly limits acceptance to the terms  of the offer (conditional acceptance=counteroffer);

b) they materially alter it;  or
1. Diverges significantly as to a Dickered term

2. Surprise or hardship


a. Short term limits on complaints

b. Higher standard than trade requires


c. Disclaimers of warranties 

c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

-If not between merchants, additions are proposals and if not accepted, they do not become a part of the K 

3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case the terms of the particular contract consist of those terms on which the writings of the parties agree plus UCC gapfillers.






-In an Oral Agreement

1) Parties enter into an oral agreement, followed by a written confirmation, it is treated as a 2-207(1) K

a) Terms contained in written confirmation become part of K if they reflect oral agreement

b) Additional or different terms not in oral agreement subject to 2-207(2)







2) Not possible to have a conditional acceptance 





-Three possible ways to deal w/ additional or different terms 






Three Schools of Thought







1) White’s Knock-out Rule

a. If offer and acceptance have different terms, both get knocked out of the agreement

b. K only consists of terms agreed upon in offer and acceptance, plus any terms applied as a matter of law







2) Summer’s Rule

a. Different terms do not become part of the agreement bc lang. of 2-207(2) indicates that it only applies to additional terms

b. Different term in acceptance is knocked-out 

c. Additional terms allowed in







3) Duesenberg’s Rule

a. Different terms should be subjected to the same analysis as additional terms under 2-207(2)

b. Different terms would rarely be let in bc it would amt to a material alteration

c. Same result as Summer’s Approach

-Addt’l=yes, Diff.=no

2. Time Acceptance Takes Effect

a. Restatement 2nd, 63 Mailbox Rule

1. If acceptance is made in manner and medium invited by the offer acceptance is effective upon dispatch, not upon receipt
2. If not specification but offeror does accept by mail, acceptance is valid upon mailing

3. If don’t use method invited or suggested, acceptance is effective upon receipt not upon dispatch

b. Specific type of acceptance is mandated 

1. Do not use, it is invalid 






c. Restatement 2nd, Section 45 

-Specific Performance is ONLY form of acceptance


1. Complete performance is acceptance
III. Promises in K definite enough to be enforced?

-For a valid K to be formed, an offer must be so definite as to its material terms or require such definite terms in the acceptance that the promise and performances to be rendered by each party are reasonably certain.

-If seeking specific performance, want more definiteness than if seeking restitution or damages

-Relates to the remedy in regards to breach 




1. Can a breach be determined determined?




2. Can a remedy be fashioned for that breach?


-Remedies

1. Expectation Interest- Putting promisee in position she would have been in had promise been fulfilled, do this with money damages

2. Specific performance- Ct makes them do what was promised

3. Reliance/restitution- put you back where you were as though promise had never been made (Ct not as concerned w/ what promise is)

-Dickard terms- quantity, content of book, delivery date, quality, price, length of time for publishing
IV. Statute of Frauds?

-§2-201(1) Except as otherwise provided in this section a contract for the sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker. A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing.


-Has the statute been complied with if necessary?

1. Is this K subject to the Stat of Frauds? (If yes, got to Q #2. If no, K may still be enforceable w/o being in writing, see basic K requirements)


a. Common Law

1. A promise to transfer to any person any interest in land

2. Any agreement that is not to be performed within 1 year of the making thereof

a. the performance specified cannot possibly be completed within a year bc by its express terms of the agreement performance is to have a specific duration beyond one year

1. By its terms, the K req. that it should not be performed within one year






3. K of indefinite duration- NO

b. UCC

1. A contract for the sale of goods for the price of $500

a. Sect. 2-105-Goods are all things, incl. spec. manufactured goods, that are movable
2. Is there a signed writing in a form sufficient to satisfy the statute? (If yes, K is enforceable. If no, K is may still be enforceable if Q #3 can be answered affirmatively)





a. Common Law Requirements:






1) Writing
-Can consist of several different writings if one is signed and writings clearly indicate they relate to same transaction

-Writings need not be made contemporaneously with the agreement






2) Signature
-Signed by the party against whom the K is sought to enforce

-Extends to various forms of authentication

-Includes any symbol made to authenticate the writing as that of signer






-Does not need to be on every doc., see Writing






3) Content
-Need not be full and complete so long as it has enough content to prove that a K was made 






-Must identify subject matter

-Must reveal material terms 







a. Dickard terms


b. UCC Requirements-§2-201



1) A writing



2) Sufficient to indicate that a K for sale has been made

3) Signed by party against whom the K is to be enforced or by authorized agent 

a. §1-201(39)- Signed includes any symbol executed or adopted by a party with present intention to authenticate a writing

4) stating a quantity term i.e., the K is not enforceable under this paragraph beyond the quantity of goods shown in such writing

3. Do any recognized exceptions to the statute of frauds apply?





a. Common law






1. Part performance doctrine







a. Oral agreement 

b. Conduct shows clear and convincing evidence

1. Only reasonable conclusion was that a K was made

2. Cannot be explained on any other ground

c. Pltf shows reasonable reliance making Def’s Statute of Frauds Non-compliance (which = no K = no breach = no remedy) unjust




b. UCC

1. §2-201(3) A contract which does not satisfy the requirements of subsection (1) but which is valid in other  respects is enforceable

a) Specially Manufactured Goods- if the goods are to be specially  manufactured for the buyer and are not suitable for sale to  others in the ordinary course of the seller's business  and the seller, before notice of repudiation is received and under circumstances  which reasonably indicate that the goods are for the buyer, has made either  a substantial beginning of their manufacture or commitments for their procurement;  or

b) if the party against whom enforcement is sought admits  in his pleading, testimony or otherwise in court that a contract  for sale was made, but the contract is not enforceable  under this provision beyond the quantity of goods admitted;  or

c) Part Performance with respect to goods for which  payment has been made and accepted or which have been received and accepted (Sec. 2-606 are when goods have been accepted).

2. Merchant’s Exception- §2-201(4)

a. Between  merchants 

1. §2-104(1)- Person having skill and knowledge regarding goods in transaction


b. writing in confirmation of the K is sent


c. within a reasonable time a writing in confirmation of the K is sent

d. the writing it sufficient against the sender (i.e., it would satisfy requirements of §1 if sender was the one being sued)

e. the writing is received and the party receiving it has reason  to know its contents

f. receiving party does not send written notice of objection to (existence of a K) its contents is given within  10 days after the confirmation is received.

V. Consideration (Bargain Theory) (Must fulfill all 3)

-§75, Restatement 2nd- Definition of Consideration

A. Consideration for a Promise is




1. An act other than a promise or




2. A forbearance, or

3. the creation, modification, or destruction of a legal relationship,  a return promise, bargained for and given in exchange for the promise.

B. Consideration may be given to the promisor or to some other person. It may be given by the promisee or by some other person.


1. Exchange of “something”? 

2. “Something” needs to be Promised or Performed (Method)?



A. Promise



1. Not valid if




a. Illusory- subject to wish, will, or whim of promisor



b. Gratuitous- gift



2. Valid if




a. Implied Promise 

1. Reasonable efforts shown through facts

a. Common Law- policy







2. Actions of parties show intent to be bound
3. UCC 2-306- Output, Requirements and Exclusive Dealings

a) A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith except that no quantity or reasonably disproportionate to any stated estimate of in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded

-Requirements K- Buyer will buy all of a certain supply from seller

-Output K- Buyer will buy everything seller will make.

-Look to section §1201 of UCC

-With regards to merchants- objective and subjective fair dealing

b) A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.







3. Satisfaction Clause-Common Law  

a) Objective- Commercial value or quality, operative fitness mechanical utility with regards to reasonable people

b) Subjective- Fancy, taste or judgment- Determination of indiv. promisors satisfaction, 







-Cts will imply goodfaith unless it is illusory


B. Performance


1.Act other than promise 



2.Modification, creation or destruction of a legal relationship

3.Forbearance

a. General rule is that ct will not examine adequacy

-The forbearance to assert an invalid claim by one who knows it is not honest or reasonably valid, is not sufficient consideration for a K.

-The claim must be neither absurd in fact from the standpoint of a reasonable man in the position of the claimant or obviously unfounded in law by one who has an elementary knowledge of legal principles.

-Consideration doctrine- even if claim later turns out to be invalid, can still have consideration if promisee has a good faith (subjective element- possible belief to validity of claim) and colorful belief (objective element- reasonable people would think that there was a valid claim)






b. Sufficient for consideration

1. Good faith

2. Good faith or colorful belief (reasonableness)

3. Good faith and reasonableness (Feige)

-Exceptions

a. “Something” exchanged is a real detriment to promisee

b. Pre-existing Duty Rule

- 73, Restatement 2nd 

1) Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration, but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of bargain


-Exception

a. Nature of performance is doubtful, reasonable person could disagree what is owed, or parties are in dispute








b. What is given is not what is owed

c. Consideration Doctrine

-§74, Restatement 2nd, 74

1) Forbearance to assert or the surrender of a claim or defense which proves to be invalid is not consideration unless

a. claim or defense is in fact doubtful bc of uncertainty as to the facts of the law, or

b. forbearing or surrendering party believes that the claim or defense may be fairly determined to be valid

-promisee has good faith and colorful belief (objective element- reasonable people would think that there was a valid claim)

2) The execution of a written instrument surrendering a claim or defense by one who is under no duty to execute it is consideration if the execution of the written instrument is bargained for even though he is not asserting the claim or defense and believes that no valid claim or defense exists.

3. That something needs to be Bargained for? 

-§ 81, Restatement 2nd- 

A. “The fact that what is bargained for does not of itself induce the making of a promise does not prevent it from being consideration for the promise.”

B. “The fact that a promise does not itself induce a performance or return promise does not prevent the performance or return promise from being consideration for the promise.”

1. Bargained for- Consideration requires that a performance or return promise be bargained for in exchange for the promise

A. Promisor manifests intent to induce promise or performance and be induced by it 

B. Sought by promisor in exchange for promise







1.Promisor seeks to induce perf./promise







2.Promisor is induced by perf./promise

A. Promisee manifests intent to induce the making of the promise and be induced by it

B.Given by promisee in exchange for that promise







1.Promisee seeks to induce perf./promice







2.Promisee is induced by perf./promice
-In Commercial bargains, the consideration is the object of the promisor’s desire and that desire is a material motive or cause inducing the making of the promise and the reciprocal desire of the promisee for the making of the promise similarly induces the furnishing of the consideration.





2. Immateriality of motive or cause

A. Promisor may have more than one motive-Immaterial if desire is incidental to other objectives

B. Person furnishing the consideration need not inquire into promisor’s motives.
If there is no enforceable K, is there another COA?


I. Promissory Estoppel

-§90, Restatement 2nd -Promise reasonably inducing action or forbearance

1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action of forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires.

2) A charitable subscription or a marriage settlement is binding under subsection (1) without proof that the promise induces action of forbearance.

A. To establish a claim, pltf must show by clear and convincing evidence that

1) a promise was made in which it was the reasonable expectation of the promisor to induce action or forbearance on the part of the promisee




2) the promisee reasonably relied on the promise and took action to his detriment


a. Detriment cannot be mitigated

3) such promise is binding bc injustice can be avoided only by enforcement of the promise

-Restatement 2d §139- Enforcement by virtue of action in reliance

1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the Statute of Frauds if injustice can be avoided only by enforcement of the promise.

a. There must be certainty that pltf has actually suffered from his action in reliance

b. Cannot be speculative

II. Unjust Enrichment


III. Moral Obligation

Pepsico- An advertisement for goods must contain some language of commitment or some invitation to take action w/o further communication to constitute an offer

-Clear, definite, explicit and leaves nothing left for negot.

Lefkowitz 

Advertisement not usually an offer, rather an invitation to deal unless where the offer is clear, definite and explicit and leaves nothing open for negotiation upon which acceptance completes the K

Specific info given and fulfilled by pltf

Conclusary assertion- Ct says there is an offer bc of above definition however fails to explain using the facts, needs to analysis facts according to the rule

Limits liability of offeror if use ‘first come, first serve’ limitation

If have everything in this case, you have an offer (what a reasonable person would think):


Nothing left for neg. on part of offeree (have to be first at store)

Lang. inviting acceptance, tell you what you have to do

ProCD

A vendor, as master of the K, may invite acceptance by conduct and may impose limitations on the type of conduct that constitutes acceptance. A buyer may accept by performing the acts the vendor proposes to treat as acceptance. Notice on outside of box tells offeree that when you pay for it, you are not accepting, rather that you are considering. ProCD proposed a K that the buyer would accept by using that software after having an opportunity to read the license. Can decline offer by returning product. UCC allows for formation of K other than through acceptance by purchase.

WHERE DOES THIS SHIT GO?

Promisor is the one you are seeking to enforce the promise against

Promisee is the one who is wants the K enforced.

FULLER- Consideration 

FOREBEARANCE- FIEGE- Good faith blah

