Con Law- Outline

I. Judicial Review
     Establishing JR- Marbury v. Madison
-est. pwr of judicial review and of  SC as the FINAL interpreter of C.

-Art III: Congress can’t expand SC orig jurisdiction, but Can restrict SC app juris

-where fed law and C are in conflict, C is always supreme

     Reasons for JR- Why is the SC especially equipped to hear C’l questions?


1.Historical context/original intent (Federalist 78)


2.Political Theory/logic

a.others have to enforce rulings

b. decis can be amended

c. uniformity of state application of const. Law

d. who else will do it? Congress can’t judge itself


3. Special Institutional Competence

a. Judiciary has not purse nor army

b. Jud. Is apolitical, lacking constituents frees it from popular interpretations

4. Constitutional Text

a. Supremacy Clause VI, cl.2

b. Constitutional amendments

c. Cases about C issues are under review of SC (Treason Clause)

d. VI, cl. 3 judges have to take out to support C

     Jurisdiction and Limits

1. Constitutional limits

  a. Mootness- remedy will have no effect by case end- unless recurring question

      which will always avoid judicial review by nature (ie abortion cases)

  b. Ripeness- live controversy

  c. Standing – direct personal injury in fact, redress avail by ct.

  d. Advisory opine- can’t state the law without specific context

2. Prudential limits

  a. non- justiciable political question (Baker v. Carr)


1. const. text says authority is in another dept. (Nixon v. U.S.)

2. lack of judicial standards for resolving the case

3. impossible to decide w/out making policy determination, not cts duty

4. if cant make decis w/out disrespecting other branches

5. unusual need for unquestioning adherence to politic decis made (war)

6.potential embarassmt by govt not having unified voice

3. Political Limits

1) amendments

2) acts of legislature (size, when to start, or app. Juris.)

3) new appointments

4) public/ political opine over time

     Jurisdiction over State questions- Martin v. Hunter’s Lessee

1. SC can hear state questions on appeal when law in question contradicts C or 


    fed law


2. Sec 25, Judiciary Act- In state law state ct is last word (w/ exception above)


  


  - In fed law, SC is last word

II. Separation of Pwrs
     Congressional Restraints on Judicial Pwrs


1. Ex Parte McCardle- Congress can limit SC App Juris ONLY


2. Exceptions Clause, Art III, S.2, Cl 2


3. contrast with Klein where Congress said SC lacked orig juris (????)

     Executive Encroachment on Legislative Pwrs

1.Presidential pwr with Domestic Issue- (modern ct takes jacks/frank view)

   a. Youngstown Steel three part analysis


       Black- Black letter law/ Absolutist interpretation of 3 neat, non- overlapping 


                  Categories of Power- E/L/J


       Jackson- tripart analysis- analytical interpretation- p+c, p, p-c


       Frankfurter- the hippi justice- relativist interp

a. constitution is living “organic” entity

b. consider context/history/tradition in interpretation

c. lots of gray area “it is a con. We are expounding”

2.Presidential pwr with Foreign Issue

   a.  Pres is commander in chief and has broad foreign pwrs

        Dames and moore???? Constitutional pwr plus congress??????

c. Executive discretion in times of war- treatment of prisoners of war

-exec can not deny due process unless cts are closed

     Congressional Encroachment on Executive Pwrs

1. Congress cannot retain ctrl over exec. Officers actions

a. Ins v. Chadha, w/ out b+p for veto, encroaches on exec pwr, and when Congress delegates pwr it can’t retain ctrl over officer’s actions

b. Clinton v. Ny, line item veto violates Art I, s. 7:  B+P

2. Congress cannot retain ctrl over exec. Officers jobs

a. Appointments- Congress cannot appoint head of dept to a dept it created b/c appts clause in C- only exec can appoint: Art II, s.2, cl 2, Buckley v. Valeo 

b. Removal- an officer with exec functions cannot be removed by Congress except by impeachment

- an inferior officer, like indpt. Counsel, can be appointed by anyone, E/L/J, Morrison v. Olson
- inferior officers have ltd.scope, temporary, can be fired for good cause by exec.

     Executive Privileges and Immunities

1. no absolute or generalized privilege, only qualified (U.S. v. Nixon)

2. Pres. has absolute immunity from civil liability for Official Acts, in absence of explicit affirm action by Congress (Nixon v. Fitzgerald)

3. No temporary immunity from civil damages litigation arising from events occurring before pres. took office (Clinton v. Jones)

III. Federalism

     Establishing Commerce Clause Power

McCulloch v. Maryland- Art I, s. 8, cl. 3: fed can “lay and collect taxes, borrow


Money, regulate commerce, declare and conduct war, raise and support armies 


And navies, and carry out all laws necessary and proper to execute those pwrs”


Also, taxes can only be laid upon one’s constituents (accountability)


Historical purpose- to end economic hostilities btw states, create national market

     Expansion- “Necessary and Proper”


New Deal

1. NLRB v. Jones- labor isn’t commercial, but effect on interstate commerce is 

Substantial, so can be regulated by Congress’s commerce Cl. Pwr

2. Wickard v. Filburn- growing extra wheat for local use is not a commercial

Activity, but in aggregate has commercial effect, + wheat was regulated 


Civil Rights

1. Heart of Atlanta- where motel serves I-state travelers, discrim at that hotel will affect I-state commerce

2. Katzenback v. McClung (ollie’s bbq)- where local restaurant gets 46% of food 

Food from I-state com, no need for direct evidence of discrim affecting com,

Standard- MIGHT have substantial and harmful effect on com.

     Contraction/ Limits- 

1. Necessary and Proper limit- WHAT is regulated

a. Lopez- regulating guns at schools not = to comm., commerce is only channels of, instrumentality, or substantial effect

b. Morrison- VAWA, evidence does not always show a connex, purpose is to limit Congress as a police pwr, both cases lacked “jurisd element”

Kanter: SC says, congress don’t be so sloppy, consider federalist ramifications and provide better connections to I-state commerce

Distinguishing question- is the thing being regulated commercial?

2. Structural- State Autonomy limit- HOW it is regulated

a. 2 ways fed can regulate, either directly reg states, or directly indiv., but cannot regulate individuals thru the states

b. NY v. US- 3 conditions, state can impose surcharge for private industries improper waste, restrict access to incentives, and must take title of waste- can’t force state to pay for fed law by taking title?????

c. Printz v. U.S.- local sheriffs enforce fed handgun act, fed can or cant?? 

3. 11th Amendment- state sovereign immunity limit- “state dignity”

a.  no citizen v. own state in fed ct., no c v. other state in ct, no c v. admin agency, Hans v. Louisiana
b. How to get states in ct:“work arounds”

- c can sue officials of states and agencies, Ex Parte Young


      - suits by the United states


      - 14th amend, s. 5, bill of rights, individual rights cases


      c. Policy behind state immunity


      -US has political accountability, represents all Americans, supremacy clause

3a. Limits to State Sov. Imm. Pwr 

1. Dormant Commerce Clause- when Congress doesn’t say if a state

    Can or cant do something

   ____________________________________________________________

a. Blatant economic protectionism- only cars from tx sold in tx

b. Facially discriminatory- no out of state fish in maine

But if no other way to achieve objective, ok (virtually per se exceptn)

c. Per se unconstitutional- has protectionist motive/purpose (Iowa trucks)

d. All other, “facially neutral” laws- Pike’s balancing test: does effect of law on local interests (ie as safety/health measure) clearly outweigh burdens it places on I-state commerce?

e. Exception- for states as market participants, states can place restrictions on the sale of their goods (free trade), but state cannot impose restrictions outside of the market they participate in (no regulations after the first degree b/c who will regulate the regulator?

2.Privileges and Immunities- discrimination against out of staters is unC when it limits a fundamental right of all citizens, like employment(Camden)

a. exception is “reasonableness test”- is there a substantial reason for discrim? And is the discrim related to the state’s objective?

          3. Pre-emption by Congress- Does Congress have pwr to act? Then what’s

Congress’ intent? Consent or Limit states?


Other Congressional Pwrs

1. Taxing, Art. I, s.8

2. spending clause, especially using conditions (ie South Dakota v. Dole)

3. War powers and foreign policiy powrs

4. Immigration

5. Bankruptcy Clause

6. Federal and Intellectual Property

7. Treaties



