GENERAL INFO

Constitution 


- Creates a national gov’t 


- Slows action and forces compromise


- Separates Powers



- Prevent tyranny and avoid concentration of power in one group




- Art. 1- Legis





- Enumerated in §8




- Art. 2- Exec.




- Art. 3- Jud.


- Regulates relations between the states 



- Supremacy



- Art. VI



- Art. I, §10


- Protects the rights of indiv. and the people



- Art. I, §9



- 10th Amend


- Fed. gov’t has enumerated powers- Art. I, §8



- States have power over all other issues not mentioned


- Difficult to change or amend



- Need 2/3 to propose change



- Need 3/4 majority of states to ratify

Designed to be a democracy


- Gov’t by the people


- Rule of the majority

- Supreme power is vested in the people and exercised by them directly or indirectly 

- Through a system of representation usually involving periodically held free elections

JUDICIAL

- Can strike down laws voted on by the majority

- Ability to check Congress

- Constitutional Interpretation

Scope of Review


Marbury (That is NOT constitutional, Congress (waive finger in “no” motion while moving neck side to side))

-Sup Ct. may review constitutionality of other branches when called into question

- Establishment of Judicial Review

- Judicial power extend to all cases arising under laws of US

- Political Question Doctrine- Certain acts by Legislative and Executive branches not reviewable

- Discretionary, policy choices, executive choices, action of political will




- Judicial review justified (General understanding)

- Oath- To uphold Constitution and not ignore unconstitutional conduct





- Written Constitution- Paramount law of the land

Art. IV, §2

- No legislative created law can counteract those set by the Const. bc any law adverse to those in Const. are void

- Grant of Jurisdiction- Judiciary resolves cases arising under the Const., must interpret

- Role of the Cts.- Primary function is to interpret law and provisions of Const.



Hunter’s Lessee (You’re not the boss of me, Supreme Court!)
-Sup. Ct may review state ct decisions through appellate juris

- Sovereign powers rested in the state gov’t shall remain unaltered and unimpaired except so far as they were granted to the federal gov’t of the US 

- Art III of Const. does not limit appellate power of the Supreme Court



- Gives Sup Ct. the right to review all cases

- Language must be interpreted to mean “exclusive” for the Sup. Ct’s appellate juris. to have any power



- Supremacy Clause

- “…this Constitution…shall be the supreme law of the land, and the judges in every state shall be bound thereby…”




- Recognizes and bounds through the hierarchy of the law



- In the Sup. Ct., state cases must extend through appellate juris.



- POLICY: Uniformity and consistency

Constitutional Interpretation

Review acts of:



1) State



2) Executive



3) Legislative


Limitations on Judicial Review



1) Interpretive Limits




- Gives less of a role



2) Congressional Limits




- Scope of Jud. authority

Ex Parte McCardle (Congress says“No Habeus Corpus for you!”)
- Congress has some authority to limit the appellate juris. of the Ct through legis.




- Ct has appellate juris over all matters

- Other habeus corpus avenues available, so Congress did not strip all of Ct’s power (Ct did not fight too hard bc of this)



3) Justiciability Issues




- Self-imposed limits

- Requirements:

a) Standing- Person must have suffered some sort of harm, capable of making own case, P’s issue

b) Mootness- Controversy must still be relevant and exist throughout litigation


- Voluntary Conduct



- Capable of repetition and review

Laidlaw (If you don’t drink the water, why do you care?)

- Standing Requirement



1) Injury in fact- Harm in relation to the P




a) Concrete/ particular








b) Actual/ imminent







2) Causation- Injury traceable to D

3) Redressability- Ct has ability to redress injury or recourse

- Would if requested relief is granted, would it fix the problem?






- Mootness

- Wrongful behavior cannot reasonably be expected to reoccur

- Voluntary Conduct- Capable of repetition and evading review

- Case appears to be moot by the facts and will always avoid review

- Mootness for indiv. P not a reason not to hear a case bc the issue will come up again in the same sit. w/ a diff. P and issue needs to be resolved

Newdow (No custody=no say over daughter’s legal rights)

- If you have not incurred any actual harm, then you have no standing

- Must have legal rights to have standing for a minor child


Bush v. Gore (Recount the votes)


- Failed to show injury in fact

c) Ripeness- Must have an actual dispute ready to be a case

d) Political Questions- Const. directs a question to be decided by another branch 

Baker (Please reapportion out voting districts. NO!)

- Ct has no authority to review discretionary decisions of the executive or legislative branches

- Definition of a Republican form of government is a political question


- Political, not legal, interpretation

- Political question 6 factors:

1) Const. commitment of issue to another branch

2) Lack of judicially discoverable and manageable standards

3) Impossibility of deciding question w/o initial policy determination

4) Impossibility of Ct. undertaking decision w/o lack of respect for other branches

5) Unusual need for adherence to a political decision already made

6) Potential embarrassment for differing pronouncements by different depts. on the same question






- Separation of Powers







1) Foreign Affairs








a) One nation=One voice

b) Definition of war is a Political standard, not judicial







2) Impeachment








a) Political act by political branches








b) In hands of Congress







3) Amendments to the Const.








a) Process issues of amending

e) Advisory Opinion- Ct cannot give advice

LEGISLATIVE

Federalism


- Power struggle between lines of authority between state and federal gov’t 


- What is proper balance between state and federal power


- What is Cts role in drawing those lines


- Should political process be drawing those lines instead of judicial intervention

- Enumerated Powers

- Limits federal power by allowing Congress to legislate in following areas and no other

- If not explicitly stated, that authority does not exist and it is left to the States


1) Express Powers- “fields” 



2) Implied Powers- Source and scope

McCulloch (Tax all banks not Made in Maryland)

- Constitution and laws made in pursuance is supreme and control the laws of the states

- Supremacy Clause

- “ This Constitution and laws made in pursuance shall be the supreme law of the land…”

- Federal taxation immunity- Fed gov’t cannot be taxed by state gov’t

- Sovereignty of state in article of taxation is subordinate to the Const.

1) Power to create in Art. I implies power to preserve

2) Power to destroy (taxation) is wielded by another force, it is deemed hostile and incompatible

3) Where repugnancy exists, authority which is supreme must control, not yield

- Necessary and Proper Clause

- “The Congress shall have the power…To make all laws which shall be necessary and proper for carrying into execution the foregoing powers (enumerated)…”

- Art. I does not directly state every particular detail so in order to execute specific powers, must interpret implied powers


- Nature of the Const. 



1) Enumerated rights not to be narrowly construed



2) “means” of execution are implied powers



3) Power and authority implies a means to execute



4) No exclusion of implied powers

- Congressional discretion, not reviewable by judiciary

Commerce Clause


- Commerce Clause

- “To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes.”

History- Purpose was to eradicate trade barriers amongst the states. Regulations imposed to keep indiv. States from interfering with growth and stability of new country through retaliatory trade, tariffs regulations and trade barriers

Text (How do we define?)


Commerce

Regulate


Among the States (Interstate- affects more than 1 state)

Pre-New Deal vs. Post-New Deal
Wickard (A small field of wheat, a BIG national problem)
- Congress has the power to regulate a purely local activity that is part of an economic class of activites that have a substantial effect on IC

-Local activites can be regulated if it can be proven that the aggregate of the activites substantially affects Interstate Commerce

Heart of Atlanta (None of you’s  Blacks allowed in mah hotel)

- Power of Congress to promote Interstate Commerce includes the power to regulate local incidents which might have a substantial and harmful affect upon that commerce

-Congressional regulation includes any means necessary to remove an obstruction on Interstate Commerce

- Constitutionality of act based on:

1) Rational Basis- Whether Congress had a reasonable finding that regulated activity has a real and substantial effect on commerce


- Aggregation of activity


- Highly deferential to legis.





2) Interstate- Whether it concerns more than 1 state


“F you Congress, you’ve done CROSSED the line!”

- Lopez was the first case that the Ct struck down since the New Deal (allowed Congress wide latitude regarding CC power)



- Morrison and Raich rulings made Lopez a more serous ruling



- Ct no longer deferring to the judgment of Congress



- If arguing to uphold the law, distinguish Lopez and Morrison

- Emphasis awesomeness of the reasonable assessment test Wickard and Heart



- If arguing to Strike down the law, use Lopez and Morrison




- Strict Scrutiny test

Lopez (No guns in school zones)

- State activity being regulated must pass the Rational Basis review to have a direct, substantial affect on IC for Congress to regulate within the CC

- Congress may regulate under the CC in three categories





1) Channels of Interstate Commerce





2) Instrumentalities (persons/things) of IC





3) Activities that have a substantially effect on IC

- Rational Basis Review 

1) Nature of regulated activity

- Economic v. Non-economic





- If non-economic, no aggregation




2) Nexus between regulated activity and IC





- Fact driven info





- Use of precedent




3) Congressional findings

4) Jurisdictional element

- Text- Gives Congress authority through interstate movement

- Discounts legislative record/findings 

(Should Ct have the last word on rationale behind the reasoning regarding Congressional findings?)

- POLICY: If activity is not directly economic:

- Congress could regulate any activity that could lead to violent crime regardless of how small a role it plays in IC

- Congress could regulate any activity that was found to relate to national economic productivity of indiv. citizens


- Essentially allow congress unlimited police power

Morrison (Violence against women, while wrong, is not economic)

- Aggregate affect of INTRAstate activity only applies where regulated activity affects IC and national economy


- Serious look at 4 elements in Lopez

- Discounts even large amounts of Congressional findings

- Shows that Ct is serious about limiting Congress’s power 

under CC

Raich (Just don’t take my pot, anything but MY MEDICAL POT!)

- Where it is necessary to make a regulation of IC effective, Congress may regulate INTRAstate activites that do not substantially affect IC

- Nexus between regulated activity and IC can be found through a causal connection if activity is part of a regulatory market scheme 

- Ct effort to re-emphasize rational basis test

- As-applied challenge, not facially discriminatory


- Ct less inclined to parse out one application as unconst.

Tax and Spending Power


South Dakota (If you give those kids booze, we won’t give you any road funds)

-Congress has the power to authorize expenditure of public money and place conditions on receipt on federal grants

Art. I, §8, Cl. 1- Spending Clause

- “The Congress shall have power to lay and collect Taxes…pay the debts and provide for the common defense and genera welfare of the United States…”

- Spending Power subject to four general restrictions:

1) General language of the Const- Spending power must be in pursuit of “general welfare”



- Ct looks to judgment of Congress

2) Must set unambiguous conditions- Allows states to exercise their choice consciously

3) Must be related to a federal interest in particular national projects or programs

4) Subject to other Const. provisions that provide an independent bar to the conditional grant of federal funds


- Cannot be coercive, must be a choice

- Allows Congress to regulate what they cannot under CC

- Not under much judicial scrutiny

Federal Limits on Congress


Garcia (City transit system, city employees, city chooses wages, not Congress)

- Congress may regulate states in a generally applied statute to state and private parties

-Restraint on Congress’s CC power is found within our system of government through state participation in the political process

- Members of Congress, who rep. the states, are unlikely to enact legislation which undermines state sovereign interests or authority


- Const. structure of representative gov’t protects state sovereignty


- Ct should not be involved in policing federalism

10th Amendment challenge

- “Powers not delegated to the United States by the Const., nor prohibited by it to the states, are reserved for the States respectively, or to the people.”



- Not a Const. imit. on fed. power

- Does NOT limit application to state employees

Anti-Commandeering


NY (There are two choices: Either do what I say or do what I say.)

- Congress may not commandeer the legislative processes of the states by directly compelling them to enact and enforce federally regulated programs

- Congress does not have the authority to require the states to govern according to Congress’s instructions

- Congress’s authority may not be expanded by the consent of the gov’t unit whose domain is to be narrowed

- State officials cannot enlarge powers of Congress beyond those enumerated 

- POLICY: Allows for a passing of accountability and personal responsibility to grant more powers to the federal gov’t, refuting the ideals of federalism

- 10th Amendment creates a residual and inviolable sovereignty to the states (distinguishes Garcia)

- Ensures State’s power cannot be preempted

- States retain sovereign authority by power extended to them by Const., that which was not allotted to the fed. gov’t

- Limits the means that Congress uses

- If a valid basis for congressional regulation is found, this raises the possibility of a separate limitation contesting Congress’s authority

- Text supports that Ct has duty to protect states in sovereign areas that Const. reserves to the states


Printz (Cops, why don’t you just go ahead and do that background check for us)


 - Congress may not commandeer state officers to enforce federal gov’t incentives



- Dual sovereignty established in the Const. violated 




- Federal and state gov’t exercise power concurrently

- Congress has the power to regulate individuals, not the states or individuals in their official capacity as state agents




- POLICY: Would allow augmentation of federal power

- Important for states to retain sovereignty by remaining independent and autonomous within their proper sphere of authority





- Diminishes accountability



- Separation of powers violated




- Executive branch has authority to enforce

- Congress does not have authority to delegate this power to the state

State Sovereign Immunity


Alden (No overtime pay, let’s sue)

- Congress does not have the power to subject non-consenting states to private suits for damages in states courts



11th Amendment

- “Judicial power of the United States shall not be construed to extend to any suit in law or equity…against one of the United States by citizens of another state…”

- Congress may not abrogate state’s sovereign immunity

- State may not be sued in the absence of an expressed waiver

- POLICY: Principle of immunity from litigation assures the states and the nation from unanticipated intervention in the processes of government

- Restricts judicial power of Art. III

- Sets forth the exclusive catalogue of permissible federal jurisdiction

- Art. I cannot be used to circumvent the constitutional limits placed on federal jurisdiction – cannot use to abrogate state sov.

- Determine whether Congress’s actions are within Const. authority


1) History


2) Precedent


3) Practice


4) Structure of Const.



- State Sovereignty- Addresses political accountability

- Need clear delineation between what is state and federal action

Seminole Tribe (But Congress said I could sue)

- Congress does not have the power to abrogate states immunity by authorizing private party suits against non-consenting States in federal court..



- Sovereignty cannot be abrogated w/o state’s consent


Citizen remedies



1) State consent- Political reasons

2) 11th Amendment/ Sovereign Immunity- Only protects the state as an entity, counties or cities still subject to suits


3) Sue public official as individuals- Limited damage awards

4) 14th Amendment, §5

Boerne (No you cannot build your church)
- Congress does not have an all encompassing authority to enforce their own legislation 

14th Amendment, 

- “…State shall not deprive any person of life, liberty, property…Congress shall have the power to enforce…”

- To exercise §5 powers:

1) Congress must show a problem under 14th Amendment, §1 that needs remedy

2) Action needs to be remedial

3) Must be perpetrated by the gov’t (bc §5 only limits gov’t action)


Garrett (Where are the goddamn handicapped ramps?)

- In order to authorize individuals to recover money damages against the states, there must be a pattern of discrimination by the states which violates the 14h Amendment and the remedy imposed by Congress must be congruent and proportional to the targeted violation

- To determine scope of §5 within the scope of the constitutional right at issue, consider:

1) Pattern- History and pattern of unconstitutional behavior regarding the States


- Legislative record of state history of violation




2) Remedy- Congruency and Proportionality

- Reasonable accommodations are required except where undue hardship demonstrated can fulfill

Dormant Commerce Clause

-Fed gov’t has broad authority under the Commerce Clause

- Situation where the Federal Gov’t has not regulated the area in question

- Congress is silent

- State must regulate

- Preemption- In an area where both federal and states regulate, if the laws conflict, state law will be invalidated

- Exists as a principle under the Supremacy Clause

- One of statutory interpretation- What did Congress intend?


Philly (New Jersey trash? We want no part in that.)

- Where the statutory regulation is facially discriminatory, it can only be upheld where it is proven that there is a compelling need and there is no less discriminatory alternatives 

- Whether state law discriminates against IC test:



1) Facially Discriminatory Test- Text




- Importation Ban, Barrier In




- Exportation Ban, Barrier Out

- Law treats instate and out-of-state interests differently

a) Discrimination- Per se invalid 

1) Unless compelling need (substantial justification) and 

2) No less discriminative alternative

- Means chosen- are there other ways to solve the problem w/o discriminating against outside interests

b) Only invalid if balance test finds

- Burden on IC excessive in relation (outweigh) to benefits to public interest or state

- Congress can pass a law allowing a state to discriminate/ burden IC, or pass a federal law to define what it want

c) If so, is the state acting as a Market Participant?

d) If they are, does the Privilege and Immunity Cl. apply?

2) Facially Neutral law but protectionist 

- Which by purpose (legis. history) or effect (statutue’s impact) discriminate




- Add facts to see if it is discriminatory in effect





- How does law work?





- Who does it affect? (Protectionist measures?)

- Is burden basically removed from in-state interests

- Does it appear to distinguish between in-state and out-of-state interests

- Does it impede out-of-state interests

a) If Discrimination- then it is Per se invalid 

1) Unless compelling need (substantial justification) and 

2) No less discriminative alternative

- Means chosen- are there other ways to solve the problem w/o discriminating against outside interests

3) If Facially neutral law is non-discriminatory, it is presumed to be constitutional




a) In-state and out-of-state interests are equally treated




b) Only invalid if balance test finds

- Burden on IC excessive in relation (outweigh) to benefits to public interest or state

- Congress can pass a law allowing a state to discriminate/ burden IC, or pass a federal law to define what it wants


Carbone (Process the waste here)

-A local ordinance that is found to be facially neutral may still violate the DCC is found to be discriminatory in effect

- Statutes that affect only in-state interests are discriminatory in effect if it is found to adversely affect out-of-state interests




- Put up barriers against




- Prohibit out-of-state competion

Kassel (Iowa likes their roads free of BIG trucks…and that’s a problem?)

- Non-discriminatory means of state regulation will not be upheld where the burden on IC outweighs the benefit of the state interest 

-Deference is usually given to safety interests unless found to be illusory

- Findings that show that the regulation does not provide increased safety moreso than a non-discriminatory means will not outweigh IC burdens in balance test

- Exemptions also provide insight into state wanting benefit but not the costs

- Less deference given where local regulations bears disproportionately on out-of-stat residents and businesses


South Central (Timber processing)

- Facially discriminatory state regulations may be upheld if it is shown that the state is acting as a market participant, rather than a market regulator

- If state is acting as a market participant, rather than a market regulator, the DCC places no limitations on its activities

- Define market




- Look at what the state is doing





- What state owns





- What state is paying for





- What it is trying to regulate

- Is state trying to control an aspect beyond what is within their interest or between 3rd parties


- As a market participant, state has a right to

- Favor own citizens over others

- Refuse to deal w/ particular parties unless dealing with


- Foreign commerce


- Natural resources


- Restrictions on resale

- State may not impose conditions that have a substantial regulatory effect outside that particular market

- Narrowly allows states to not be limited by DCC but only when providing commodities or resources w/in the state, owned by the state

Privilege and Immunities 

- Exception to Market Participant


Art. IV, §2

- “The citizens of each state shall be entitled to all Privileges and Immunities of Citizens of the several states.”

- Absent some substantial, non-invidious justification, a State may not discriminate between its own residents and residents of other States on the basis of state citizenship

- Must have standing- Protects only citizens

- Law burdens a Privilege or Immunity- Right to make a living, Civil liberties

-Concerns about economic protectionism and trade barriers

Camden (City project, 40% city workers)

- City regulations may not discriminate against out-of-state residents thereby infringing upon their right to make a living

- Does not matter if it burden that state’s residents equally bc they have an opportunity for remedy through the political process that out-of-staters do not.

Separation of Power


- Idea of checks and balances, 



- Sharing and blending of powers


- Justified to prevent tyranny

- Framers concerned with having too much power accrue in one particular branch of the gov’t

- Clashes between branches usually resolved through political accommodation or 3rd party intervention (call them out), not lawsuits

Functionalist

- Does not look at text as outer limitation

- Look beyond text 

- Surrounding circumstance 

- Purpose of separation of powers- focus on tyranny

- Look at whole balance of power and its likeliness to be disturbed

- Fluctuation in power in relation to other branches

-Historical Gloss

-Pattern of behavior between branches

Formalist

-Relies heavily on textual assignment of powers under Const.

- Identifies character and nature of action in question. Text. 

- Categorization of assigned powers and whether its const.

EXECUTIVE- ART. II- Law Executing

Sect. 1- Execution Power

Sect. 2- Commander-in-Chief

Source of Executive Authority


Youngstown (I’ll run those mills for you)
- Presidential authority must stem from an act of Congress or the Constitution itself

- Jackson’s 3 Prong Approach to Presidential Power (Functionalist)


1) Congress authorizes express or implied – Strongest Power



- unless Congress lacks authority


2) Twilight zone- Concurrent authority



- Congress does not act, President does



- President relies on own independent power



- Look at history of passed related legislation



- Generally arises in context of foreign affairs


3) President acts against expressed will of Congress



- President stands on own powers enumerated in the Constitution



- Validity depends on Presidents separate authority to act




- Authority in domestic affairs




- Commander in chief

Curtiss-Wright (Don’t sell arms to the rebels, Stoopid!)

- Congress may authorize action by the President with regards to foreign relations, which either leave the exercise of the power to his unrestricted judgment, or provide a standard far more general than that which is a requisite with regards to domestic affairs


- Broad authorization from Congress in areas of foreign affairs


- President would have this power even without Congressional approval


- Inherent authority in foreign affairs is plenary

Dames-Moore (Hostage crisis? We’ll do things my way, thank you.)

- President executive order passed pursuant to a Congressional law and as an area of foreign relations is within Presidential authority at the highest level of power granted

- Congressional authorization is implied based on the historical gloss

- Pattern of behavior between President and Congress regarding this issue

Privilege and Immunity


Nixon (But I don’t have to give you my tape. I’M the PRESIDENT!)

- Executive privilege is a Consitutional based qualified privilege that the Ct. decides by balancing nature of Presidential claim vs other side


- Use balancing test



- Presidential interest vs. Type, scope interest seeking




- More weight given to 





- National security





- Military interest




- Other side is Criminal Proceeding:

- Due Process- Const. need for relevant evidence production





- Ct’s Art. III responsibility





- Only brought by gov’t





- Higher burden of proof





- Criminal subpoena






- Narrower context- relevance, materiality






- Must satisfy requirement


Cheney (Discover THIS! (X))

- Must have close proximity to the President in order for executive officers to gain immunity 

- Claimant has the burden of proof

- Distinguishes Nixon


- Civil Proceedings

- Lower standard, not as high of risks, less urgency

- Can be brought by private parties- potential for abuse


- Subpoena order

- General, unspecific

- Does not remedy statutory violation, rather ascertains whether disclosure required even applies

- Needs to be particular



- Argues Separation of Powers

- Withholding does not hamper another branches’ ability to perform essential functions

- Problems arise when judicial branch is trying to compel executive branch to disclose confidential info





- Ct has burden of proof

- Exec. may defend with a generalized claim, does not have to establish sufficient grounds for withholding each individual doc.


Clinton (Paula, can’t this lawsuit wait?)

- The President does not have immunity from civil suits for claims unrelated to his official duties.

- Separation of Powers argument denied

- Federal Ct. exercise of traditional Art. III juris. may significantly burden the time and attention of the Chief Exec. is not sufficient to establish a violation 

- Cts can work around Presidential schedule

- The President only has immunity from damage suits if the function of the act was within official duties while in office.

- POLICY: Do not want President to be subject to lawsuits for policy decisions made while in office

Legislative Authority


Congress attempted to create something in avoidance of Presentment Cl.?


Chadha (Congress can’t make me go home now, can they?)

- Legis. Veto 

- Congress does not have the authority to reserve a veto power for itself after the bill has been signed into law and executed by the President



Art. 1, §7- Presentment Clause



- Sets out the requirements for passing a bill and making it into a law


Clinton v. NY (Sure I’ll take it…if you don’t want it- The power. THE POWER!)

-Line Item Veto

- Congress does not have the authority to give the President the ability to veto only certain parts of a bill already passed into law.

- Conflicts with the Presentment Cl. which sets out legis. standards for making and passing a law 



- Law making must occur in this context


Morrison (Independent Counsel to Exec. appointed by the judge)

- Judicial appointment of independent counsel to Executive branch does not violate constitutional limitation on inter-branch appointments
-The Appointments Clause of Article II reads: “… but the Congress may by Law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Department.”
-Independent counsel is subordinate to Attorney General and President, has limited duties, is limited in jurisdiction, and is only a temporary appointment
Hamdi (Let me outta here! Or at least let me have a trial)

- Although Congress may authorize the President to use means including the detention of enemy combatants, due process demands that a citizen held in the US must receive notice and fair opportunity to be heard before a neutral decision maker

- Ct avoids questions of inherent Presidential power and uses Youngstown approach


Hamdan (Guantanamo captive)
- The President may use all necessary and appropriate force authorized by Congress against nations, organizations and individuals during hostilities

- Youngstown approach- Congress authorized use of military tribunals, still ignores question of inherent Pres. powers

