I. Justiciability-Supreme Court has ultimate decision-making power in interpreting the Const.

A.
Marbury v. Madison
i. Facts:  Marbury asks court for writ of mandamus to require Sec. of State Madison to deliver his appt for justice of the peace, signed in the waning hours of Pres. Adams presidency.

ii. Issues: Does Marbury have a right to commission he demands?  If he has a right and that right has been violated, do the laws of his country afford him a remedy?  If they do afford remedy, is it a mandamus issuing from SC?

1. Right to commission?  When commission is signed by pres, appt has been made.  Withholding commission would violate vested legal right

2. Laws afford a remedy?  Is it a political act to be decided by exec branch where entire confidence is placed by const. in exec?  Depends on nature of the act.  Origins of political question doctrine, court will not decide if obvious from const. that another branch should handle.  Appt was political act, but once signed and sealed becomes grounds for judiciary review, delivery is non-discretionary act (a duty assigned by Congress in statute).  Where specific duty assigned by law, and indiv rights depend on performance of duty, injured indiv. has right to go to court for remedy.

3. Is proper remedy writ of mandamus from SC?  

a. Depends on nature of writ: to make mandamus the proper remedy, the officer it affects must be one to whom such a writ may be directed and the person applying for it must be w/o other specific and legal remedy.  May direct dept head to do act when it is not dependent on exec. discretion (i.e. non-discretionary vs. political decision)

b. Can it issue from SC?  Sect. 13 of Judiciary Act of 1789 (establishing courts of US) give orig jurisdiction to SC to issue writs of mandamus.  However, Art.3 of Const. give appellate jurisdiction to SC for all matters not listed specifically.  No orig jurisdiction over domestic officers, only appellate juris.  Thus, authority given to SC by Judiciary Act to issue these writs is not warranted by const.  It is emphatically the province and duty of the judicial dept to say what the law is.  Those who apply rule must interpret the rule.  If two laws conflict, courts decide the operation of each.

4. Principle of judicial review:

a. **Grant of jurisdiction--Because judicial branch has power to hear all cases arising under the constitution (Art. III, Sect. 2), they should have power to look into it, interpret it

b. **Role of courts—power of judicial dept. to say what the law is, if they apply the law to particular cases, they must be able to interpret that law, if Constitution is law, then role of courts to interpret it

c. **Government of limited powers-constitution is a check on branches, someone must be able to apply it.  Because it is a written constitution, it is a law, and means of limiting powers of govt.  If no interpretation by courts, then legislature has greater powers than those given by the constitution.

d. Oath of office-judge swears to uphold constitution, therefore they cannot be stopped from inspecting and interpreting it.

B. Judicial review of state judgements

a. Martin v. Hunters Lessee: Martin inherited land from Lord Fairfax (British).  Hunter claimed land as his, claimed Virginia had taken the land before treaties were signed allowing Brits to own US land, therefore Martin had no valid claim to land.  VA App. Ct. ruled in Hunters favor, SC reversed.  VA court declared SC had no authority to review state ct. decisions, Holding: SC determined structure of const. allows SC review of state ct. decisions.  Const. created SC and gave Congress discretion to create lower cts.  If Congress had created no lower cts, then SC would be powerless to hear any cases except those fitting under orig jurisdiction outlined in Art. 3 unless it could review state rulings, essential to ensure uniformity in the interpretation of federal law.

b. Cohens v. Virginia: Cohens sought SC review after arrested for selling D.C. lottery tickets in VA.  Claimed const. prevented prosecution for selling tickets authorized by Cong.  Holding: reaffirmed constitutionality of SC review of state ct. decisions, criminal defendants could seek SC review when they claim conviction violates Const.

C. Limits on Federal Judicial Power-Three primary limits

a. Interpretive Limits-much of Const. language is open ended and must be interpreted by court

i. Text: language of the text, grammar, structure/placement in constitution

1. Originalism: judges should protect only those values, which are clearly explicit in the text of the const. or from framers intent (for example, right to privacy does not explicitly exist).

ii. Intent of Framers: which ones?

iii. Historical context: events beyond the framers thoughts to the broader events of the time (legal practices, political events, etc)

iv. Social context: when?  Historical? Today?

1. United States v. Emerson: Emerson claims statute he is being prosecuted under (for firearm possession while under restraining order) is unconstitutional.  Claims it violates 2nd A. right to bear arms.

a. Text: analysis supports indiv. right to bear arms (where clauses-subordinate and independent-are placed, subordinate clause “being necessary to the security of a free state” was not to qualify the right but to illustrate why it must be protected.” Placement in bill of rights meant saw it as a personal right.

b. Intent of Framers and History: English history explains founders’ intent, Englishmen required to carry arms and serve in military.  Eng. bill of rights in 1689 codified indiv right to bear arms, Amer. colonists excercised rights under this bill of rights, right to bear arms crucial to victory over British, sought to codify right to bear in Const., saw right as check on tyranny, right paramount by which other rights could be protected.

b. Congressional limits- Article III link between judicial power and congressional power.  (Congress decides whether to create lower courts and exceptions to appellate jurisdiction)

i. Amendments to Constitution to overturn specific SC decisions, difficult b/c need supermajorities in Cong.

ii. Life-time tenure of SC justices can be ended through impeachment

iii. Congress sets size of court

iv. Selection process: Pres. nominates Justices, appt not effective unless obtains advice and consent of Senate

v. Possible check on fed ct. power is ability of Congress to limit fed. ct. jurisdiction.  

Ex Parte McCardle: McCardle filed habeas petition (indep proceeding to determine whether a D is being unlawfully deprived of libert in violation of const.) claiming Reconstruction Acts were beyond power of Cong.  Cong passed act (after case reached SC) that denied SC jurisdiction to hear appeals of habeous petitions.  Issue: Does Congress have the authority to remove jurisdiction of the S. Ct.?  Holding: Congress does have every right to make exception to their jurisdiction.  Still allows them to entertain original habeous corpus petitions, just not appellate.   Can limit partial authority, but not total authority over an issue.  SC still allowed to hear M’s claims under 1789 Judiciary Act.

Felker v. Turpin:  SC upheld constitutionality of jurisdictional restriction (that SC could not review some habeas corpus petitions that had been heard by Ct. of Apps.)  Law did not preclude review by SC of all habeas petitions, could still entertain orig habeas petitions.


c. Justiciability limits-created by SC to determine which matters fed. cts can hear and decide 

i. Constitutional vs. Prudential requirements

1. result of SC interpretation of Art. 3, “cases” and “controversies” clause.  Const limit of fed. judicial review cannot be changed by fed. law.

2. Other doctrines derived from prudent judicial admin.  Congress by statute may override prudential restrictions, not const. ones.

ii. Policies underlying these limits

1. Define judicial role, when it is appropriate to review matter and when it is necessary to defer to other branches of gov.

2. Conserve judicial resources, allows courts to focus attn on matters most deserving of review

3. Improve judicial decision-making by providing fed courts with concrete controversies best suited to judicial resolution.

4. Promote fairness, prevents courts from adjudicating rights of those who are not parties to suit.

iii. Advisory Opinions

1.
created out of refusal to advise Pres. Washington on issues of neutrality in war between France and England, court said not their job, must decide real cases or controversies, disputes between individuals

2. **How do you distinguish advice from dispute?  Not court’s job to discuss in the hypothetical, does not further adversarial legal system, no facts exist in the hypothetical to decide the issue, decision could be different based on different facts

3. Benefits: provide guidance to leg before they pass what might be unconstitutional laws, spare leg from adopting statutes that will be invalidated by courts, allow them to correct problems earlier

4. Detriments: Separation of powers, keeping courts out of leg. process.  Limit judicial role to deciding actual disputes.  Conserve judicial resources, ensures disputes will be actual, not hypothetical legal questions

5. Criteria in order to be justiciable and not advisory

a. Actual dispute between adverse litigants 

b. Substantial likelihood that fed ct. decision in favor of claimant will bring about change or have some effect.

iv. Standing

1. Whether a party has sufficient stake in the issue in order to bring a lawsuit

a. Benefits:  maintains adversarial legal system, prevents flood of lawsuits by ensuring specific controversy before court will adjudicate matter

b. Problems: sometimes manipulated by court to hear certain cases, unfair if prevents people w/ serious injury from getting judicial redress

2. Requirements for standing (Constitutional)

a. Pl must allege that he has suffered or imminently will suffer an injury (injury in fact)

i. Concrete and particular

ii. Actual and imminent

b. Pl must allege that injury is traceable to D’s conduct (Causation)

c. Pl must allege favorable court decision is likely to redress injury (Redressability)

3. Requirements for standing (Prudential)

a. Party may assert only her rights and not raise claims of those not before the court

b. Pl may not sue as taxpayer who shares grievance in common with all other taxpayers

4.
Lujan v. Defenders of Wildlife: Defenders sought to extend the ESA to projects funded by US in foreign countries.  Plaintiffs were connected to affected areas by single trips to them.  Concerned that their ability to view certain species would be damaged on future trips by the projects.  

Injury in Fact: Defenders could not demonstrate standing because both witnesses could not evidence actual or imminent injury by the projects.  They had no concrete plans to return to the areas, had only been there once.

Redressability:  This issue according to a plurality of the court, was not met.  Plaintiffs want to force Sec. Of Interior to extend consultation under ESA to projects in foreign countries.  Because FWS is lead consultation agency, not under Sec. of Interior, an opinion in plaintiff’s favor may not affect FWS consultation.  Also, amount of money being provided by US was only a small portion of funding for projects and pulling that money will not necessarily stop the project.

Separation of powers: Congress says “any person” may bring citizen suit under ESA, courts role is to vindicate issues in disputes, the responsibility to enforce the law is on the Exec. branch, not citizens unless it arises under a specific case or controversy, issue of congressional authority.

v. Ripeness

1. Is case being brought too soon? Related to standing, have a concrete injury at the time you bring the suit.  When is the right time to bring a pre-enforcement charge to law?  Arises most often with requests for anticipatory relief, where Pl seeks injunctive or declaratory relief.

2.
Issues involved in pre-enforcement of laws: Concern with speculation, fitness of issues for review and in other cases, there is a concern for hardship involved in following law and then bringing suit

3. Poe v. Ullman: Brought suit against Conn. statute, which prohibits doctors from discussing contraception.  Holding: suit is not ripe because there is no pattern of enforcement of the statute.

vi. Mootness

1. Is case being brought too late?  Has something happened since case was filed that makes it no longer a live case or controversy? 

2. Exceptions:

· the issue is a reoccurring one, 

· class action where issues may not be live for named plaintiff but are for other members of the class 

·  voluntary cessation where defendant says they will change behavior and attempt to make the case go away, behavior is capable of reoccurring

vii. Political Question Doctrine

1. allegations of constitutional violations that federal courts refuse to adjudicate, issue is better left to the other branches of government because the court believes those powers are assigned in constitution to another branch, very slippery concept, not easily defined except on case by case basis, mostly considered in separation of powers issues

2. Marbury v. Madison: created doctrine, definition of political questions was narrow, included only matters where Pres. had unlimited discretion and thus no allegation of constitutional violation (i.e. Pres has sole discretion to sign or veto a bill)

3. Inquiries to incorporate in political question:

· Does the issue involve resolution of questions committed by the text of const. to a coordinate branch of gov? Textual commitment to other branches.

· Would resolution of the question demand that a court move beyond areas of judicial expertise? Judicially manageable standards?

· Do prudential considerations counsel against judicial intervention?  Best left to other branches?

4. Goldwater v. Carter: Carter repealed a treaty with Taiwan. Congress took no action after Carter repealed the treaty. Goldwater brought suit claiming that because Congress has power to create treaties (pres must get their consent), should therefore have right to repeal them.  Holding: Because there was no action by Congress, creates problem of ripeness.  No live controversy between the two branches.  Bigger concern with political question, no language in constitution that deals directly with recision of treaties and thus, should be hashed out between leg. and exec. branches.

*Court is much more reluctant to get involved with foreign affairs issues, very discretionary language in const. dealing with foreign affairs

5. Nixon v. US:  Nixon was Dist. Ct. judge who accepted kickbacks, refused to resign, continued to collect salary in prison, finally impeached by Senate.  Nixon brought suit because Senate allowed a committee to take evidence and testimony.  Nixon argues that entire trial should have happened in full Senate under Article I, Sect. 3.  Senate does not have power to allow a committee to hear part of the impeachment proceedings.  Conflict of Interest? SC does not believe they should be allowed to rule on the sole way that judges can be removed (impeachment by Senate) Holding: Senate has “sole power” under const. to try impeachments and it is not up to the SC to decide otherwise. What is the scope of constitutional authority given to Senate to “try” impeachments?  Must follow due process, fair trial etc.

6. Political questions comes up in: impeachment, foreign affairs, guaranty clause (republican form of gov’t.), Const. amendments

II. Separation of Powers: Federal Legislative Power

a. Federalism-allocation of authority between states and federal government

· Extent of national power

· Scope of state power vis-à-vis national authority

b. Congress may act only if there is express or implied authority in Const.

i. Art. I Sect. 8 innumerates powers of Congress, 10th Amendment states powers not delegated to US and not prohibited to states are reserved to the states or the people (states are given the reservoir of power) 

1. Does Congress have power under Const. to legislate?

2. If so, does the law violate another const. provision or doctrine, such as by infringing on sep of powers or interfering w/ indiv liberties?

c. Scope of Congressional Powers

i. McCulloch v. Maryland: Background: US created national bank, question of validity of bank and whether congress had authority to establish that bank had been debated since Const. convention.  Facts: State sued McCulloch for violation of statute requiring banks operating in MD w/o authority of state to pay fee for issuing bank notes.  Issues: Does Congress have the power to incorporate a bank?  May the state of MD, w/o violating const. tax the Bank of US?

1. Act incorporating bank is constitutional because no phrase in Const. excluding the power and specifically allows Cong to make all laws necessary and proper.

a. No phrase excluding power in Const.  Have express powers such as purse, commerce, etc.  In order to carry out powers, have to be able to exercise power. (i.e., power to tax, must have tax collectors otherwise power is meaningless) Having express powers implies means to express those powers.

b. Congress may choose any means to carry out authority, so long as not prohibited in Const.

c. Necessary and Proper clause: Necessary is in the enabling section, not in limited powers section.  Expansive definition of necessary: whatever is appropriate and relevant to exercise powers=proper.

d. Const. meant to endure for ages. Cannot be done by confining choice of means to such narrow limits as not to leave it in the power of Cong to adopt any which might be appropriate.

2. States have no power, by taxation or otherwise, to limit or control operations of constitutional laws passed by Cong. to carry out the authority invested in gov.

a. Taxes would impede bank’s operation and tax out of existence.

b. Fed. law supreme and laws made in pursuance control respective states.

c. Only in Fed. gov. are all represented.  Political accountability when state taxes its own people, but not when state is allowed to tax fed gov.  People have no political process to change it.  (Part controlling the whole) Fed can tax states because people can change rep if don’t like it (whole affecting the part).

3. Justice Marshall used occasion to broadly construe Congress’ power and limit authority of states to impede fed. gov.

a. Rejects “compact federalism”: McCulloch declares fed gov. is supreme over states and states have no authority to negate valid fed actions

b. Court expansively defines Cong. power

c. Court limits ability of states to interfere w/ fed. activities, such as imposing taxes or regulations on fed. gov.

d. Commerce Power

i. Art. 1, § 8:  Congress has authority to regulate commerce w/ foreign nations, among several states, and w/ Indian tribes…

1. Two fold impact: restraint on state action and source of congressional power

ii. Commerce Clause before 1937

1.

Gibbons v. Ogden: NY legislature granted monopoly to steamboat operators in harbor. G operated competing ferry, thus violating exclusive rights given to O.  G maintained he had right to operate ferry since licensed under fed. law.  O sued for injunction in courts. Issue:  Was the monopoly granted in NY constitutional?  

Holding: Monopoly was unconstitutional 

a. Court reversed NY courts, fed. law authorized G to operate, monopoly preempted fed. law, monopoly impermissible restriction of interstate commerce.

b. Defines commerce in very broad terms: more than traffic, it is intercourse of activities, including navigation.

c. “Among the states,” cannot stop at the boundary line, but must extend to the interior.  Congress can regulate if it has impact on interstate activities.  Case by case inquiry as to interstate effects.  Court decides direct or substantial effects.

d. State sovereignty: sole check on Cong is political process, not judicially enforced limits to protect states.

2. United States v. E.C. Knight: Beginning of period to limit definition of commerce, scope of congressional authority over commerce (transport and buying and selling of goods).  Facts: American Sugar Refining Co. bought out stock of other companies to have near-monopoly over production and refining of sugar.  Issue: Can monopoly be directly suppressed by Congress under Sherman anti-trust act?  Holding: Congress not allowed to regulate manufacturing since it precedes commerce.  Effect on commerce is “indirect” and thus outside the scope of fed. power.

3. Schechter v. U.S.: Continues narrow scope of commerce, here dealing with the issue of “among the states”  Facts: 96% of chickens in NY come from out of state.  Congress claims authority to regulate.  Issue: Does Congress have the authority to regulate the chickens in NY?  Holding: No, because once they are in NY, they have come to rest.  The interstate stream of commerce stops there.  They are selling to local buyers after slaughter. Why did court hold this?  Laissez-faire approach to commerce.  Court is also drawing line on states’ rights on this type of issue, how to protect states from federal regulation.

4. Champion v. Ames: Fed. Lottery Act prohibited importing, mailing, or interstate transportation of lottery tickets.  Holding: Lottery tickets are subjects of traffic and therefore are subjects of commerce, and prohibition of commerce lay w/in regulatory of Cong.  Rejected argument that fed law violated 10th A.  (“possible abuse of power is not an argument against its existence”)

5. Hammer v. Dagenhart: Act of Congress attacked which intended to prevent interstate commerce in the products of child labor.  Issue:  Is it within Congress’ authority to regulate the transportation of goods produced by children in substandard conditions?  Holding: Congress may not regulate in this way.  Congress may regulate transportation.  However, the effect of the act is to regulate production, which is wholly within a state and thus outside of Congress’ power.  Regulation of production is left to the states.  Tenth Amendment: Production is one of the local activities “reserved” to the states.

iii.
Commerce Clause from 1937-1995

1. Depression, unemployment, yet court is invalidating New Deal legislation.  FDR reelected in 1936.  Proposed court-packing plan, 1 J for each J over age 70, up to max of 15 Js and FDR would be able to add 6 Js.  Opposition: Justice Roberts changed his position, becoming fifth to uphold 2 laws that would have been invalidated.  “The switch in time that saved nine.”

2.
NLRB v. Jones and Laughlin Steel: National Labor Relations Act-Steel Co. was discriminating against the self-organization (unionizing) of its workers.  Issue: Is it within Congress’ authority to regulate industrial labor relations?  Holding: Yes, Act defines affecting commerce: production question (source of injury) is not relevant but the effect on commerce that is important.  Labor clearly affects commerce, especially in this case where the scope of the company is widespread across the country

3.
U.S. v. Darby: Minimum wage case (Congress prohibiting interstate transport of goods made by companies not paying min. wage) that overruled Hammer v. Dagenhart. Holding: Congress may regulate production under Comm Clause. 10th Amendment: this argument falls away, as does the stream of commerce argument

4.
Wickard v. Filburn: Under Agricultural Adjustment Act, wheat production is regulated.  Farmer grew above his allotted amount for his own consumption.  Gov. claims that his increased supply removes his incentive to purchase wheat in the market.  Supply and demand is affected if farmers across the country do it, there is a large effect.  Holding: Aggregation of small, local farmers can affect the market as a whole, substantial effect on commerce.  Therefore, Congress has the power to regulate such an activity.  At this point, Congress must seemingly only make proper considerations as to effects on interstate commerce in order to be allowed to regulate it.  SC is giving greater deference to Congress in their ability to interpret the Commerce Clause.

5.
Heart of Atlanta Motel v. U.S.: Civil Rights Act of 1964, challenged for constitutionality under Commerce Clause.  Holding: Congress is within its authority under Commerce Clause to regulate in this way.  Hotels are vehicles by which people travel.  Possibility that they are moving state to state is enough to allow Congress to regulate based on interstate commerce.

6. Katzenbach v. McClung: Ollie’s BBQ caters to white people and offers take out service to blacks.  Ollie’s claims that very small amt. of supplies come interstate (de minimus) and does not cater to interstate travelers.  Congress had a rational basis for finding a chosen regulatory scheme necessary to protection of commerce.  Therefore, they were within their authority.

7.
U.S. v. Lopez: Gun Free School Zone Act of 1990 made it a federal offense to possess gun within 1000 feet of school.  Issue: Can Congress regulate this under Commerce Clause?  Holding: No, possession of guns does not have substantial effect on interstate commerce.  Congress may regulate under Commerce Clause:

· Channels of interstate commerce (roads, hotels, etc)

· Instrumentalities of interstate commerce (Items and persons)

· Activities with Substantial effect on IC

a. Nature of activity (economic or non-econ, if non-econ then difficult to aggregate)

b. Connection between regulated activity and interstate commerce 

c. Jurisdictional Element

d. Congressional Findings (not required, but helps bolster case)

Here we are dealing with #3. Congress argues: violence affects ability to learn>affects educational system>affects potential workforce>affects commerce. Court says if you use this argument it could be applied to just about any issue. States argue: Criminal issues are state issues.  If Congress is allowed to regulate this issue based on this argument, they could regulate almost any educational issue under the Commerce Clause (i.e. curriculum)

8.
US v. Morrison:  Civil remedy for victims of gender motivated violence.  Holding: Congress may not regulate under CC
· Nature of activity: criminal issue, the violence in and of itself is not an econ activity

· Jurisdictional element: none present

· Congressional findings: Congress held 4 years of hearings with many findings on the issue and how it affects commerce.  Economic productivity issue, victims afraid to travel interstate, from being employed in interstate business>>diminished productivity, increased med. expenses and decrease in demand for interstate products.  Court says findings are not sufficient, dubious chain of reasoning

iv.
10th Amendment: Powers not delegated to US by Constitution, nor prohibited by it to States are reserved to States or to people.

1. Two approaches:  Does the 10th A. protect state sovereignty from fed. intrusion (key protection of states’ rights and federalism)?  OR  Is the 10th A. a reminder to Cong that they may only legislate if have specific authority under Const?

2. National League of Cities v. Usery:  Issue: Can Congress use FLSA to regulate state employers?  Holding: No because this affects sovereignty of states, integral functions of state government.  Defining an integral government function is highly subjective.  Test is created to allow state and local govs. to be immune from FLSA if it affects “integral functions of gov.”

3. Garcia v. San Antonio Metropolitan Transit Authority:  Same issue as in National League of Cities.  Holding: Overruled NLC case.  If it is otherwise a valid exercise of Commerce Clause authority, it may also be applied to state employers.  Test set up in NLC is unworkable to determine integral gov. functions.  The check is provided by the political process, citizens of states elect representatives who work these issues through in Congress.  Once Congress is within the scope of its power, it can legislate.  The 10th A. simply a reminder that Cong must have authority under Const. to legislate.

4. NY v. US:  Low-level Radioactive Waste Policy requires states to “take title” to waste that cannot be disposed of by the state.  Requires states to enter into regional agreements to deal with waste.  (States were required to enter into reg. agreements, dispose of it in state or take title to it).  Holding: Incentive runs contrary to 10th Amendment because it compels states as opposed to encouraging them.  When Congress encourages, state remains responsive to local electorate, officials remain accountable to people.  When states are compelled to run fed. program, proper people are not necessarily held accountable.

Dissent: The differences between the hypotheticals above are really only distinctions and Cong can just go back and rewrite the leg.

5.
Printz v. US: Brady Act requires CLEO’s to implement background checks in the interim while the federal program is being created.  

Diff. in NY and Printz

1. permanent v. temporary (Scalia doesn’t think the temporary factor matters)

2. different branches of gov. (state leg v. state executive-if Cong. can require state exec branch to follow a federal law, then there is no point to having a fed. exec. branch)

Three places to look for answers:

· Historical practice-Court says early statutes imposing obligations on state courts does not imply Cong. can impose on executive

· Structure of const.-Court says Const. sets up a dual sovereignty

· Precedent-Gov. contends that unlike NY v US, Brady Act does not require states to make policy in a specific way, but simply issues a directive to CLEO’s, Court says imposing these directives is more offensive than requiring states to make policy

**There is no distinction between policymaking and directives to officers, all are incompatible with the constitutional system of dual sovereignty.

6.

Reno v. Condon:  DPPA prevents state DMV and all private parties from selling or reselling personal information of citizens.  Holding: Information being regulated is a “thing in interstate commerce.”  Does 10th Amendment affect it?  NO, states are regulated as owners of databases and are not required to regulate their citizens (**important distinction-line drawn by the Court**).  Does not require states to enact any legislation (requires no affirmative duties)

***ANALYSIS: How is state being regulated (means)? As private player in market? Or required to regulate its citizens?

e.
The Spending Power


i.
Congress has broad authority to tax and spend under Art. 1 §8.


ii.
South Dakota v. Dole:  Federal law requiring states to raise drinking age to 21 to receive hiway funds.  

Holding: Does not violate const limits on cong spending power.  Mild encouragement to the states.  Enactment of laws remains perogative of the state.  Condition imposed directly related to one of the main purposes behind hiway $$: safer travel.

Congress may regulate:

1. For the general welfare

2. Under clear conditions-state must be aware and make a choice

3. Under conditions related to the purpose of the money-here gov. says raising drinking age will make hiway travel safer, Court hardly scrutinizes this factor here

f.
11th Amendment: Judicial power of US shall not be construed to extend to any suit commenced or prosecuted against one of the states by citizens of another state or by citizens or subjects of a foreign state.


i.
Two ways to get into federal court:



1.
Diversity suits (citizens of different states)



2.
Claim arising from fed. law or constitution

ii.
11th Amendment clearly by language deals with diversity suits, denies fed. court authority to hear suit against state under diversity jurisdiction (i.e. I couldn’t sue state of WA in fed. court)  

100 years after 11th amendment was passed, court held that 11th A. was meant to relate to sovereign immunity as well (state cannot be sued unless it consents)- Hans v. Louisiana-however Congress can expressly remove (abrogate) immunity from suit in legislation

iii.
Seminole Tribe v. Florida:  Indian Gaming Reg. Act imposed duty on states to negotiate with tribes in good faith in setting up compact to allow tribe to conduct gaming activities.  Authorized tribe to sue the state in fed. court to compel performance of duty.  Issue:  Did Congress intend to abrogate SI in the Indian Gaming Regulatory Act?  Yes.  Did Congress have authority to abrogate SI? No.  Holding: Here the authority to create act was under Art. I-Commerce Clause.  Importance is critical because court says congress cannot abrogate SI under powers of Art. I.  Law cannot grant jurisdiction over a state that does not consent to be sued.  

iv.
Kimel v. Florida Bd. Of Regents: employees suing under Age Discrimination in Employment Act

U of Alabama v. Garrett: employees suing under Americans with Disabilities Act

Cases reemphasize lack of authority of Congress under 14th A. to abrogate SI thru Art. I powers.

v.
Alden v. Maine:  Extends the state sovereignty bar announced in Seminole Tribe from lawsuits against states in fed. ct. to lawsuits against states in state ct.    The court affirmed dismissal of suit filed in Maine state court by state probation officers seeking damages for state’s failure to pay them overtime required by FLSA.  Issue: Does Congress have power under Art. I to subject non-consenting states to private suits for damages in their own state courts?  Holding: No, Congress lacks power under Art. I to subject states to private suits for damages in their own courts, without their consent.  No reference to text of Const-silence is acceptance of sovereign immunity.  Look at structure of Const and history.  Allowing suits in state courts will pit branches of state gov against each other-dignity of state is at issue.  Should be dealt with in political process, get leg to pass consent law allowing suits.  Fed. gov can bring suit in state court

G.
Delegation of Leg. Authority: Congress can’t enhance its own power by varying Art. I (Chadha). Congress can’t enhance pres. power by varying Art. I (Clinton v. NY)

i.
Administrative state: Vast array of fed. agencies have been created.  Agencies possess the leg. power, exec. power to enforce regulations they have promulgated and judicial power to adjudicate violations of the rule.

1.
Legislative Veto: created by Cong as a check on admin. agencies, rather than enacting laws overturning agency rules.  Congress allowed one house or committee to overturn an agency action by doing something less than adopting a new law, usually by resolution of one house.

a.
INS v. Chadha:  Immigration and Nationality Act allowed AG to suspend the deportation of an alien if met specified conditions, but was required to report suspensions to Cong.  Chadha, East Indian born in Kenya, had overstayed student visa.  Cong. wanted to deport because no hardship.  In Act, Cong delegated discretion to INS, but reserved itself power to check exec. decision.  Holding: Legislative veto in one house was unconst. since it violated sep. of powers.  Reasoning:  Only four provisions in Const. which allow one House to act alone.  This action no w/in those express const. exceptions.  Cong. ma legislate only if there is bicameralism and presentment.  Effect of legislative veto was legislation w/o bicam. and presentment.  Dissent:  Functional opinion.  If no leg. vto, must either write laws or abdicate lawmaking function to exec. or indep. agencies.  Leg. veto is indispensable.  Policy decision should be made by cong. not appointed official.  Leg. veto needed as check on broad delegation of exec. power.

ii.
Authority of Congress to Increase Executive Power-Line Item Veto

a.
Clinton v. NY:  NYC and other private organizations sued Clinton claiming line item veto adversely affected them.  Clinton canceled provisions allowing NY to keep certain funds it otherwise would have had to repay to fed. gov.  Holding: Line Item Veto Act was unconstitutional since it violated Art. I.  Act authorized Pres to create a different law-one that had not been voted on by both houses of Cong. Const silent on subject of unilateral pres. action that either repeals or amends parts of duly enacted statues.  Pres. rejecting Cong. judgment and using personal judgment, equated to unilateral lawmaking without presentment and bicameralism.  Congress cannot give power away.  Dissent: No need for such a provision at time Const. was written.  Now need institutional innovation in order to have a workable gov.  Pres. followed law passed by Congress.  Cong. gave exec. power not legislative power.  No different btwn pres. discretion to spend money and giving authority line by line. 

III.
Separation of Powers: Federal Executive Power


A.
Art. 2 enumerates powers of President

i.
Debate over whether language intended to grant the Pres. inherent powers not expressly enumerated in Art. 2.

ii.  Youngstown Sheet and Tube Co. v. Sawyer: Korean War, Threat of imminent strike by steel workers, pres. stepped in and told Sec. of Commerce to take over plants and keep them running, strike would constitute jeopardy to national defense (unable to make weapons), as Comm in Chief he has power. Issue: Is Pres acting within Constitutional power when he took steel mills under national control? Holding: Outside Pres. power.  Reasoning:  The pres. power must stem either from an act of Cong or from Const.  No inherent presidential power.  Not part of Commander in Chief power, Cong responsible for supplying troops, does not extend to they type of authority argued here.  No statute or act of Cong allowing Pres. to take possession of property.  (Congress had rejected such seizures to deal with labor disputes under Taft-Hartley Act and had been silent when Pres asked for their opinion)  Framework of Const. for Pres. to execute laws, not a lawmaker.  Lawmaking limited to recommending laws and veto.  If viewed as foreign matter would probably have allowed.  

**This is one of the first instances of formalistic analysis (looks at division of power as laid out in text of Const and draws strict lines on duties assigned within the articles).  Relies heavily on text and structure to determine if action is proper

Justice Jackson, concurring:  Groups situations where Pres. power may be doubted or challenged and the legal consequences of each:

1. Pres. power is maxed when acting with full authorization (express or implied) of Congress, unlikely that courts would strike down unless there is no Constitutional basis at all for any branch to create or follow the law

2. Independent powers, zone where Pres and Cong have concurrent power, Cong inaction may enable or invite measures of independent pres responsibility, judicial action will depend on imperatives of events rather than on abstract theories of law (possibly under Commander in Chief power, Foreign affairs, etc.)

3. Pres. power is weakest when taking action incompatible with express or implied will of Cong, courts can uphold such an action only by disabling Cong from acting on the subject (i.e., law that limits troop movement in war-that is outside Cong authority)

**This is the model that has endured when dealing with Pres. power as it intersects with Cong power  Test: What is Pres. doing? Source of pres. power?  Any Cong power?


B.
Executive Privilege and Immunity

i.
Exec. privilege=Evidentiary privilege that protects individual from turning over certain types of info.  Not in constitution per se, but is inherent to Pres ability to carry out duties.  Qualified privilege balanced between the public’s need to know and the need of pres. to keep confidential.

1.
US v. Nixon:  First time that SC recognizes existence of the inherent power of exec privilege.  Dist. Ct. issued subpoena requiring pres. to produce tapes that may deal with break in at Watergate Hotel.

Justiciability issue:  Pres. argues this is a political question, not justiciable, intra branch dispute, judicial dept has no say, how exec branch deals with employees is not up to SC.  Holding: Because the evidence is sought for criminal investigation it presents an issue justiciable by court.  Separation of Powers issue: Pres. argues sep. of powers precludes judicial review, branch has power to operate within its sphere, independence of executive branch, impeachment is really the only constitutional basis for enforcement over president.  Holding: Marbury v. Madison says otherwise, our duty to say what the law is.  

Confidentiality issue:  Pres. argues confidentiality is necessary in order to carry out Art. II functions, wants SC to say he has unlimited immunity, Pres. determines when exec. priv applies and its scope.  Holding: Rejects absolute privilege because pres has power to operate in its own sphere, separation of powers (role of court) is important to be sure each branch fulfills its duties, other Constitutionally based public policies are at odds with immunity even in this case, Fifth Amendment=due process, Sixth Amendment=right to be confronted by witnesses against you, a generalized cry of exec. priv. is not enough absent a concern for national security, military interests, etc., Balance interests of president (national security, military, diplomatic) vs. those of the public (in this case the accused-given a lot of weight), balance may shift if it were an administrative law proceeding or civil trial, etc.

Overall Holding: President has not given enough weight to his need for exec priv to outweigh the public policy need for info in criminal investigation.  Executive priv is not absolute.

ii.
Immunity=Is President subject to civil litigation while in office or in connection with official duties?  Pres. is immune from civil damages for official acts.

1.
Nixon v. Fitzgerald: Nixon sued by Fitzgerald for being fired from Dept. of Air Force.  Nixon originally took responsibility for firing, then later retracted statement.  Issue: Is Pres. immune from lawsuits based on official duties as Pres?  Holding: Yes.  President is entitled to absolute immunity for official Presidential acts while in office.  Due to importance of pres. duties, diversion of his energies to lawsuits would raise risks to the effective functioning of gov. Other checks that apply to Pres: impeachment, scrutiny of press, desire for prestige, oversight by Congress, political concerns

2.
Clinton v. Jones: Jones suing Clinton for sexual harassment.  Issue: Is pres. temporarily immuned from suits involving non-official acts prior to presidency?  Pres argues: suit will take up time and create distraction as raised in Nixon v. Fitz, limits on Judiciary to interfere with Exec. branch would be transgressed by allowing this action to proceed (separation of powers). Holding: Suits involving unofficial actions are allowed to proceed while in office, pres is not immune. Reasoning: 

· time/distraction issue raised in Nixon related to decision making and official duties, history tells us that a deluge of litigation is unlikely, case can be properly managed so as not to take up too much time, 

· separation of powers: Marbury v. Madison-role of court to say what law is, Court has reviewed pres actions in past, does not expand court role or shrink pres power

C.
Foreign Policy


i.  Pres. and Congressional authority

1.
US v. Curtiss-Wright Export Corp.: Congress passed res prohibiting sales of arms to countries involved in Chaco dispute, Pres. immediately issued exec. order doing same.  Gov. suing company allegedly selling arms to a country involved in dispute. Issue: Is res. unconstitutional because it delegates the lawmaking process (even if it would be invalidated in domestic affairs, is it valid because it deals with foreign affairs)?  Holding: Res. is not unconstitutional.  Foreign policy decisions primarily delegate to pres.  Const. carved out federal power from those of states, because states never had authority over foreign issues, power over foreign issues comes from elsewhere.  Expansive view of exec. authority over foreign affairs, inherent powers of the exec. branch

ii. Treaties and Executive Agreements




1.
Treaties must have consent of Senate, Exec. Agreements do not.

2.
Dames and Moore v. Regan: Pres. Carter pursuant to Congressional act, declared state of emergency and entered into agreement with Iran making attachments null and void and put settlement of claims with Iran up to binding arbitration in order to ensure release of hostages in Iran.  Holding: agreement is not unconstitutional.  Congress has previously validated use of Exec. Agreements for claim settlements (enactment of International Claims Settlement Act and creation of Foreign Claims Settlement Commission) **similar to test employed in Youngstown**Frequently amended Act to deal with new situations, implies continued acceptance.  Caselaw recognizes some measure of power to enter into exec. agreements of this type **also similar to Youngstown (concurring opinion talks of gloss of history)



iii.
War Powers Resolution-passed by overriding pres. veto


1.
Requires the pres. to withdraw American forces from foreign hostilities w/in 60 days absent declaration of war or specific authorization by Congress to expand time limit



2.
Requires immediate withdrawl of forces if Cong directs by concurrent resolution-resolution not subject to pres. veto



3.
Nixon objected saying provisions would take away, by legislative act, Const. authority of Pres. properly exercised for 200 years.


D.
The Appointment and Removal Power


i.
Few cases in this area, but issue is very significant in terms of balance of power issues

ii.
Principal officers must be appointed by pres and confirmed by senate

iii.
Inferior officers may be appointed by pres, court, or agency heads without consent of congress

iv.
Morrison v. Olson: 1978 Act authorized appt of indep counsel to investigate and prosecute high-ranking gov. officials for violation of fed. laws. Issue: Is independent counsel (special prosecutor) constitutional?  

1.
Appointment power: Process- atty general determines whether there is significant info to investigate high ranking official, AG makes recommendation to Special Division (of DOJ), panel determines scope of jurisdiction and appts the indep. counsel. Duties: investigate and prosecute all aspects of case (same powers as DOJ)  Sub-issue: Is indep counsel a principal or inferior officer?  If principal: must be appointed by pres. and confirmed by senate, would be unconstitutional.  Holding: IC is inferior officer, appt. may be vested in someone other than pres.
4 factors to determine:

· subject to removal by exec. branch official (subordinate to AG)

· duties are limited (only investigating and prosecuting specific crimes, people, cannot formulate policy)

· limited in jurisdiction (can only act within scope of investigation granted by special division)

· limited tenure (temporary position, accomplish single task)

2.
Removal power: Congress has no role in removal of officers who execute the laws (Bowsher).  Congress can limit exec removal authority if position is not imperative to Art. II powers of Pres and independence is necessary to carrying out duties of position (Morrison)

a.
Morrison v. Olson: Issue: Can Cong restrict Pres. ability to remove SP?  IC can only be removed for good cause (compared to at will of pres.).  Holding: the Pres. need to control the exercise of discretion is not central to the functioning of the Exec. branch, so SP does not need to be removable at will.  Dissent: Where is accountability for SP if not answering to the Exec. branch?

b.
Bowsher v. Synar: Balanced Budget and Emergency Deficit Control Act established max annual permissible deficit designed to reduce fed. deficit to zero by FY 1991.  Act required Comptroller General (nominated by Pres. and removable by joint res. of Cong.) to evaluate and report to Pres. Issue: Is Comptroller General of functions under Balanced Budget Act a violation of constitution because he answers to Congress?  Holding: Because CG is congressional employee, and removable by congress, but performing executive functions violates separation of powers.  Comptroller Gen’s duties is part of an interpretation and execution of the Gramm-Rudman act and therefore part of the executive function 

IV. Federalism-Limits on State Regulatory and Taxing Power

A.
Pre-emption: Where state and federal both regulate and both laws cannot both be complied with, without going against the other

1.
Supremacy clause: provides that fed law is supreme law of land (Art. VI, §2)

2.
Has Congress spoken in a manner that disables state from acting? Express or implicit, based on intent and language of fed statutes

a.
Express pre-emption: Language of statute says state law dealing with same issue is pre-empted, question becomes, What is scope of fed. statute?  What are conflicts between state and fed. law?

b.
Implied pre-emption: Court will not easily infer pre-emption when Congress is not very explicit about it 

i.
Field pre-emption: cong intends to cover the field of the issue, allows no room for state reg. in that area (i.e., immigration, nuclear safety (PGE case)

ii.
Conflicts pre-emption: impossible to comply with both fed and state law (arises when someone subject to regulation says can’t comply with both)

iii. State law impeded federal objective (similar to field pre-emption)

· PGE v. State Energy Res. Conservation and Dev. Commission: CA passed law saying that new nuclear facilities cannot be built unless there is adequate capacity for storing spent fuel rods and certification of adequate storage and disposal. U.S. says statute is based on safety concerns=sole job of Fed. gov to deal with safety of nuclear power (i.e. Conflict pre-emption).  Second, fed goal is to promote use of nuclear energy.  State law interferes with objective because it disallows building plants needed to promote use of nuclear energy (i.e. State law impeded federal objective) Holding: State law is not pre-empted. Reasoning: State law created based on economic concern (doesn’t want to build plants if can’t deal with waste, bad economics), not safety concern.  This is based on state legislative history.  Also, state has authority to regulate utilities, allowed to determine what types of plants to build to make power, based on economic concerns.

B.
Dormant Commerce Clause: Where state regulates and Congress is silent, but state law still overregulates in terms of interstate commerce, CC as grant to Congress and limit on state authority.

1.
State law-2 questions for Dormant CC

a.
Does law discriminate against interstate commerce?

i.
Facially (i.e., no wine shall be imported into Oregon that contain sulfites)

ii.
Underlying, but overwhelming discriminatory purpose or effect

**If discriminatory: only uphold if law is necessary to protect legitimate gov. interest (protectionism is not legit.), and there are no other alternatives.

**If non-discriminatory, there is presumption of validity

b.
Does law create burden on interstate commerce?  May or may not be unconstitutional then (presumption of validity, balancing test)

· City of Philadelphia v. New Jersey: NJ wants to reduce amt. of waste accumulating in landfills. (Health and environmental concerns are legitimate) Pass law restricting out of state waste.

Other alternatives: 

· Tax waste regardless of origin

· Waste conservation

· Limit disposal amts.

Holding: Law is unconstitutional.  Facially discriminatory, means chosen to deal with problem is wrong.  Cannot require other states to bear burden of NJ attempting to improve environment and health issues.

· Hughes v. Oklahoma: OK passed law prohibiting export of minnows for sale outside the state. (Limited resource, want to preserve for use by OK residents).  Alternatives: could have placed restriction on number of minnows that could be harvested.  Holding: Not constitutional because didn’t try other alternatives first.

· Hunt v. WA State Apple Advertising Commission: WA has strict labeling requirements for their apples.  Similar and higher standard to USDA labeling.  NC passes law allowing only USDA label if any label at all on all apples shipped or sold.  NC says purpose of statute is to protect consumers from confusion over labeling.  Court says consumers never really see containers with labels (only seen by wholesalers, etc.) and law actually provides less info to consumers because WA labeling system is superior to USDA.  Effect of statute is that superior product (WA apples) is put at competitive disadvantage to NC grown apples. Holding: Disparate impact=discriminatory.  Allows NC apple industry the protection against competing out of state interests that CC was created to prohibit.

· West Lynn Creamery v. Healy, Comm. of Mass Dept of Food and Agriculture: Law passed that taxes milk dealers to subsidize dairy farmers.  Passed after study showed dairy farmers are hurting and many will soon go out of business if not helped.  2/3 of milk comes from out of state.  Holding: Discriminatory intent.  Tax on all producers (primarily borne by out of state business), but subsidy only goes to in state farmers.  Cannot rely on political process to prevent leg. abuse.  Tax raises cost and lowers demand for milk.  Normally would expect farmers, dealers and consumers to use political power to change.  However because farmers are receiving benefit, they are not going to attempt to change.  They are of the most powerful of the groups and are now supporters.

· Dean Milk v. City of Madison: Statute requires all milk sold in Madison to pasteurized within 5 miles of town center.  Dean Milk processes milk in Chicago.  Adversely impacted by statute. Facially discriminatory law. Statute is to protect health and safety of population (but using protectionist means).  Holding: Legitimate interest but other ways to achieve. 1. Inspect milk and charge cost of inspection on processors 2. Require processors to live up to standards of receiving city.

· Maine v. Taylor: Maine bars importation of live baitfish.  Environmental concern for fragile fisheries (non-native species, parasites, etc.)  Holding: Facially discriminatory, but uphold law. Interest was valid and no other way to test for potential problems (cannot test w/o killing baitfish). Should not wait for catastrophic problem to arise in order to regulate.

· Kassel v. Consolidated Freightways: Iowa bans use of 65 ft. double trailers in state based on safety concerns.  Holding: law unconstitutional.  Facially neutral.  Safety concerns not really addressed by the law.  Requiring smaller trucks to carry stuff will force more trucks on road or more miles by doubles to go around state.  Will lead to more accidents. Excessively burdens IC w/o addressing interests. Dissent: Question is really whether court should be making determinations of validity of non-discriminatory laws.

C.
Exceptions to Dormant CC:

1. Congress has acted to give approval to otherwise discriminatory state leg. (makes state leg. OK)

2. Market Participation by states

a. state may favor its own citizens in dealing with gov. owned business and in receiving benefits from gov. programs (CC does not apply)

b. state functioning as any other player, choose to limit who they sell to, that’s OK

c. important to define market (what is the transaction being regulated and in which state is involved?  Compare concrete case vs. Alaska timber case)

· Reeves v. William Stake: SD law confining sale of cement it produces to its residents.  R was purchasing cement from state plant, shortage arises and state will no longer sell to him b/c must sell to SD residents first, brought suit under Dormant CC. Holding: Law OK due to Market Participant Exception. Why does this fit into CC?  difference btwn state as sovereign and state spending its own money (collecting taxes and distributing to citizens in ways it deems fit-that is what they are doing as market participants)

· South Central Timber v. Comm, Dept. of Natural Resources: Holding: Law requiring in state processing of timber purchased from state lands is unconstitutional.  State has stepped out of role as simply a participant and into role of regulator.  State may regulate sales but not steps further down the line.

D.
Privileges and Immunities Clause (Art. IV §2)

1.
exception to the exceptions of the Dormant CC

2.
SC has interpreted as limiting the ability of state to discriminate against out-of-staters with regard to fundamental rights or important economic activities

3.
Two part analysis:

a.
Discrimination against non-resident (citizens not corporations or aliens) of fundamental P/I? (employment or earning living. can also be bill of rights issues, but usually raised under specific amendment, not P/I)

b.
Is there a substantial justification for law?

· United Building v. Camden: Law that requires 40% of employees on city construction projects to be Camden residents. 

1.
Does law discriminate? P and I not limited to states acting, but also municipalities (as subdivisions of states), discrim against in-staters irrelevant b/c also discrim against out of staters.  In staters can fix in political process, not so for out of staters.  Holding: Yes, facially discriminatory.

2.
Is city market participant? Could easily argue that city is a market participant.

3.
Is there a privilege or immunity being restricted? Yes, deals with how people make their living, substantial econ. interest.

4.
Does state/city have substantial reason/legit. interest for discrim? Holding: record is deficient to make determination.  Remanded.

· Lester Baldwin v. Fish and Game Comm. of Montana: Montana charges out of staters more to hunt than in staters.  Challenged this as unconstitutional.  Holding: Yes, discriminatory. However, recreational activities do not trigger P/I clause.  

· SC of NH v. Piper: Issue: Is law disallowing non-residents from being bar member in NH a violation of P/I clause? Yes, discriminatory.  Substantial reasons put forth by state:

1. less ethical

2. less likely to do pro bono work

3. less available for court appearances

4. less knowledge of local rules

Reasons are not totally frivolous.  How does court analyze them? Look at evidence behind the assertions (fairly close scrutiny).  Very little support for most of them.  Less restrictive means available (i.e. deal w/ availability by assuring clients have instate and out of state atty.) Holding: does violate P/I clause.

E.
Summary:

Dormant CC/Market Participant Exception/Priv. and Imm. Clause

1. Is is facially discriminatory? Create barrier at border?

a. If yes, does it advance important government interest? 

b. Is there a non-discriminatory alternative?

2. Is it facially neutral?

a. If yes, is its purpose or effect discriminatory?

b. If yes, go to test at 1a and b.

c. If no, are burdens excessive? (Balancing test w/ benefits) How well does law fit goals?

d. both a and c are matters of degree (very close call)

3. Is state a market participant?

4. Does P/I trump this?
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