Design of the Procedural System

Events leading to law suit:

1. actual live controversy/adversary system 2.no collusive suits, no advisory opine.

Forum and Parties:

1. Jurisdiction- subject matter (moot/ripe) or personal (geographic distance)

2. Parties- a. must have standing  b. P has burden of proof   c. Standard is “preponderance of evidence”- 51% or “clear, convinc”-75%

Policy:

1. DUE PROCESS- procedural rights are as or more important than substantive rights for justice [Band’s Refuse]

2. Judge’s Role (16)- an impassionate observer, non-active, referee. Judges cannot use sanction powers to threaten or coerce settlement [Kothe v. Smith]

Judges cannot initiate litigation. Or add new issues to case

Elements of the Suit- Remedies

Prejudgment Seizure- state takes D’s prop to hold or give to P until hearing

Purpose: ensures property will be available should P prevail in her claim 

Policy: DP requires some procedural protections (notice and hearing) before person is deprived of property

Rule: [balancing test for state procedures from Conn v. Doehr applying Mitchell]

1. Strength of D Private Interest- if great than harder for DP to be satisfied

2. Risk of Erroneous Deprivation-  greater risk procedures pose, harder to give DP, what kind of safeguards are there? Bonds, timly hearings,judge or clerk involved?

3. Interest of Party seeking remedy- has he proved his interest through affidavits or are there exigent circumstances (ie D will skip town or destroy property)

Post Judgement Remedies 

Damages- $$$

1. compensatory damages- compensation for actually proved injuries

2. punitive damages- punishmt w deterrent effect, ONLY if awarded, you get access to info about person’s income bc punishmt is relative to income [Diana ross]

3. nominal damages- when right was violated but cant prove damages, small amt, ie $1, has embarrassmt effect [carey v. piphus]

Equitable Relief- when $ doesn’t fix the problem

1. Injunctions (65)- ct prohibits party from doing something

a. Prelim injunctions (65a)- only after notice and opportunity to be heard

b. Temporary Restraining Orders[TRO](65b)- no hearing or notice req’d but lasts only 10 days, must prove 1.irreparable harm, 2.factual support for 1

c. Permanent Injunction-

1. P has actually succeeded on merits

2. P has adequate remedy at law

3. P risks irreparable harm

4. balance of hardships weighs on issuance of injunction

5. if an injunction would serve public interest

6. the ct can, in a practical matter, administer the injunciton 

2. Specific Performance- ct affirmatively orders party to do something

a. to prevent harm, don’t have to wait for damage to be done to get relief

b. no other adequate remedy [smith v. western, smoking at workplace]

Cost of Litigation

Contingent Fee Ks: ks are outside of cts jurisd, and can exist alongside ct ordered fee

Policy: encourages choosing good lawyers, especially important for civ rights [venegas]

Attny’s fees (54d): winning side doesn’t automatically get fees, must make motion w/in 14 days, purpose: to stem fear of costs and not filing suit

(54c): you get the damages you ask for  ***no costs against the United States*** 

Alternatives to litigation (the middleman creates doubt to advance settlemt)

1. negotiation and settlemt promotion- can’t be forced! See judge section

2. mediation/ 3rd party intervention- can be binding if satisfy reqs of k law

3. arbitration- binding, policy concerns: efficient, but doesn’t develop law or educate

Pleadings

Purpose of pleadings: to define and describe the dispute

1. notice to other party- fair, allows them to develop defense to action

2. notice to ct- cts need to ken facts of the case

3. deciding the merits- ct needs to decide whether or not to dismiss the case

Fact pleading-ultimate facts not legal conclusions, who, what, where, when [Gillespie]

Notice pleading- only what is being alleged, ie “negligence”

Commencemt of Action (3): begins with filing a complaint with ct

Service of Process (4): who- any person who is not a party, at least 18 years old

Waiver of Service of Process (4d)- P can notify D w/a “waiver of service” notice and request D waive service of summons. D has duty to avoid unnecessary costs of serving summons. Notice must be a. in writing, b. first class mail, c. include copy of complaint and ct, d. state consequences, e. dated, f. time limit, g. extra copy and supply

Serving an individual (4e): (2 options)

a. State Service Rule 4e1- P can rely on state law of either state of DC or state of service

b. Fed service rule 4e2- P delivers copy of summons and complaint personally, leaves copies at indiv home or deliver to authorized agent

c. Res’ are treated as different state-tribal police officer or res authorized member

d. Service upon corp 4h- follow state law or deliver to auth agent of business

e. Service of US 4i- deliver to US Att for forum district or US attny assistant or clerk Or send cert mail to civil process clerk and to US AG and deliver copy to officer or agency if involved

Types of Pleadings (7): complaint, answer, reply to counterclaim, answer to cross claim, 3rd party complaint, 3rd party answer, ct may order reply to answer or 3rd party answer

Complaint- by P, initial pleading

Answer- D’s response, includes defenses, couter and cross claims or P’s response to counter claim

3rd party complaint- someone other than P or D

Rules of pleadings:

(8a)Claims-short and plain statemt, jurisdiction, demand for relief

policy: liberal pleading policy makes low threshhold

(8b)Answers- defenses must be stated for each claim asserted, admit, deny or w/out info at time of claim to state one way or other* (has effect of denial)

*denial for lack of info IF facts are w/in ctrl or ken of denying party=not proper denial, admitted to case [David v Crompton- info about corp subsidiaries are w/in ctrl of parent]

(8c)Affirmative Defenses- “I did it, but” if you don’t plead them you lose them 

(8d)Failure to Deny- don’t deny it= admitted

(8e2)Pleading in Alternative- ok even when inconsistent, based on good faith belief, not on facts (those come at trial) BUT can’t get guilty verdict for both

policy: judicial econ., prevents both sides f/getting out of it by blaming other at sep trial

Pleading Special Matters

(9b)Claims of Fraud or Mistake- must be plead w/ particularity and specificity

must show 1. misrepresentations, and 2. ken of misrep. [Ross birth ctrl defects]

purpose: notice of specifics necessary to prepare answer/defenses

policy: special risk of irreparable harm to reputation, risk of harassment

- no heightnd specificity req for civil rights cases or against municipalities [leatherman]

(9g) Special Damages- must be specifically stated  

Failure to plead special matters- you snooze you lose

*lwr cts get around using 12e and 8f- judges discretion to provide “substantial justice”*

Signature and Sanctions (11) “a duty imposed on counsel to make inquiry into fact and law which is reasonable under the circumstances”- must have factual basis for claims-

a) all papers submitted to ct must be signed

b) this certifies good faith

c)sanctions if violated 

1. sanctions by motion: 1st show other party, they have 21 days to amend or w/draw, if don’t then can file w ct (safe harbor)

2. on cts initiative – very rare and no safe harbor provision

3. purpose: to deter repetition of conduct, for public education, not private interest

4. must be calibrated to least severe level necessary, usually paid to ct

28 usca 1927- sanctions for attnys bc of implicit or explicit “willful bad faith”  [zuk]

D’s response (12)

When (12a): w/in 20 days of service or if service waived, w/in 60 days of date request of waiver was sent, if to the US w/in 60 days

Pre-answer Defenses (12b) [a way to buy time]:

1.lack of jurisd over subject matter, 2. “ over person, 3. improper venue, 4. insufficiency of process, 5. “ of service of process, 6. failure to state claim upon which relief can be granted, 7. failure to join party under 19

12b6- when no recovery is possible under any legal theory v. sum judgmt- tests the factual support of complaint (merits) [Mitchell- had no remedy at law beyond a reasonable doubt, 12b6 granted] if granted, can amend claim or appeal

Motion for judgmt on pleadings (12c): becomes 56 summary judgmt, after pleadings

Motion for more definite statemt (12e): can’t abuse to get discovery- only if cant answer

Motion to strike (12f): if it’s scandalous/immaterial- rare for cts to grant

Consolidated defenses (12g)

Waiver of certain defenses (12h): 1) waived forever if not in pre-answer or answer: lack of jurisdiction over person, improper venue, insuff of process, insuff of service of proc.

2) favored defenses: can be made by any pleading, at trial on merits, or by 12c motion- 12b6, 12b7, failure to state legal defense to claim

3) most favored- lack of subject matter jurisdiction can be made at any time

Default/ Failure to answer (55)

a. entry- for failure to answer or defend accding to rules, may set aside for “good cause”

1. if P suffered no prejudice

2. if D has meritorious defense

3. if no willful failure* to appear-*intent to thwart justice, reckless disregard for ct, lengthy delay resulted

b. judgmt- entered by clerk if claim is for a definite sum, or entered by judge in all others

if party receiving default has shown up in ct, they get notice 3 days before hearing 

removal of default judgmt- very difficult, see 60b 

c. never against the US

d. always answer counterclaims, if no answer, default entry

CouterClaim and Crossclaims(13)

Compulsory counterclaim(13a): must arise out of same transaction/occurrence-not identical factual background but connex thru legal relationship- look for same evidence

-if not asserted, barred forever

Permissive counterclaim(13b):all other claims, allowed at cts discretion for jud.econ.

Crossclaim(13g): always permissive     in all 3, if no answer=default

Amendments (15):

(a)leave to amend should be given freely when justice requires, test: 1. will amend result in undue prejudice to other party (ie SoL has run or will run)? 2. has amend already been unduly delayed? 

(b) amend to conform to evidence, automatic when implied or express consent of parties

policy: encourage decision on case on merits by presenting Real Issue of case

(c) amendmt of pleading relates back to origional date of pleading if [Schwartz]:

1. provided by law or

2. claim arose out of same conduct, transaction, or occurrence as origional claim and 

3. new D received notice w/in correct time (w/in 120 days) and 

4. new D should have ken the action was against him except for mistake of identity

(d)supplemental pleadings- facts happened after original claim at cts discretion

Voluntary Dismissal (41)- P may vol. Dism. W/out prej before D gives anwer or moves for SJ, after SJ only w cts approval

Discovery

Scope (26b1): may obtain disc for any matter, not privileged, that is relevant to the claim or defense of any party. Relevant info includes that which can lead to the discovery of admissible evidence, although it may not be admissible itself.

Types of discovery:

Initial disclosure (26d): initial disclosure of material facts preceeds formal discovery

Purpose: decreases amount of formal discovery and duration/cost of litigation

Document Inspections (34): if P wants to inspect D docs, P attny sends request for production to D attny with “reasonable particularity”. Docs provided: 

1. must be in “possession, custody, or ctrl of d

2. may be made available at place they are kept if too numerous

[Kozlowski v sears- pj case]: party from whom discovery is sought has burden of showing sufficient reason for no disc. “costly and time consuming” NOT sufficient- can’t get out of disc. By keeping an inefficient record-keeping system. Cant allege “impossibility” of producing docs within corp ctrl (ie a subsidiary company’s docs)

Complexity of files doesn’t absolve duty to produce docs

Non-party docs (45a1c): may be examined by subpoena only

Interrogatories (33a): limits number to 25 per party

(26b3B)- As part of Trial Prep and investigation, counsel may choose to take recorded sworn statemts from indiv. With ken of claims and defenses at issue, NO notice req’d

Contention interrogatories: questions of opinion, useful but ltd to end of discovery

Purpose: “bc unlikely to produce useful info until dscv. Completed if focus on d’s Conduct” [in Re Convergent Technologies]

Depositions: (30b1) reasonable notice to every party (includes opposing counsel)


         (30a2) no more than 10 depos


         (45) subpoenas for non parties- non party witnesses must be paid for by 



    requesting side


         (37) parties fail to appear can be sanctioned


         (30d) no more than 7 hours per day


         (30c) examination proceeds with objections*

         *careful of “woodshedding”/coaching witnesses

purpose: early depos beneficial bc expedite and catch others off guard, neg bc only 10

Physical/Mental examinations (35a):ONLY on ct order, when phys/ment condition of party is “in controversy” a ct may order person to submit an exam only on motion for good cause shown [Schlagenhauf- 9 exams in rear end case excessive w/out showing good cause and without showing “in controversy”]

 Financial burden of discovery: can’t shift burden to discovering party when cost of disc. Is product of scheme of inefficient record-keeping

Work Product Exception (26b3): work product reflecting attny’s mental process is disfavored and only allowed accding to rule 26, w/showing of:

1. substantial need (relevance) AND

2. inability to obtain equivalent without undue hardship (prejudice)

3. burden rests upon party who wants disc to justify production

Policy: if exception removed, would make attny’s witnesses and clients, admit heresay as evidence, but all work is not protected bc would be possible to hide nonprivileged material in attny files, etc.  Attny is officer of ct and privilege is a media that facilitates justice and honesty btw client and attny. [Hickman v taylor]

Privilege protects communication not underlying facts. Encourages full disclosure.

WP exception for Corp officers: can’t restrict application of wp exc. To “ctrl group” of corp officers bc 1. it’s applied non- uniformly, 2. fails to aken the need of speaking to non ctrl group employees in fact gathering, 3. adversary is in no worse position bc still has access to facts. [Upjohn]

Discovery of non-witness experts (26b4B):

1. rule allows interr discovery of experts expected to be called at trial

2. ct has discretion to ctrl sequence of discovery

3. facts and opine of non-testifying experts who are retained or specially employed in anticipation of litigation or preparation for trial are subject to discovery ONLY in exceptional circumstances

a. exceptional circum.= inability to obtain equivalent info f/ other sources

b. specially retained expert= case by case analysis, where duties do not include litigation assistance and maybe specially employed without additional compensation or an exclusive assignmt [Re shell oil refinery]

c. high cost not = to exceptional circ. When info is avail by other means

4. No discovery of non-testifying experts Not specially retained 

Policy: 1. to prepare opposing counsel for cross examination, 2. to prevent opposing counsel from getting free ride

Enforcement of Discovery rules- SANCTIONS (37)

Types: mildest are for cost of discovery, harshest are dismissal and default judgemt

Purpose:

1. so party doesn’t profit f/ it’s own failure to comply

2. to be deterents and compel compliance w/orders

3. most drastic sanctions cant be imposed as mere penalties, but cts can impose if they will have effect on other cases and if the party is “at fault”

a. fault = gross negligence amounting to “total dereliction of professional duties, even if not a conscious disregard of ct orders” (cine 42- damages dismissed bc of fault)

4. 3 levels: willfulness/ bad faith/ fault

5. if party is unable to comply, can’t impose rule 37 sanctions bc no detterent effect

Summary Judgement- “Burden Shifting”

Burden of production= enough evidence that a reasonable trier of fact could find for him

Burden has shifted when = reas trier of fact MUST find for him

In sum judgmt, burden of proof shifts to moving party to show absence of issue of fact

Sum judgmt granted only if the evidence before the ct would justify directed verdict at trial- You must lack all evidence on one or more elements of case.  Reas amt of evidence NOT SCINTILLA

When movant Fails to wipe out possibility of conspiracy, movant fails to show ct the opposing party lacks a factual claim and fails to carry their burden of proof = no summary judgement (Adickes)

No evidence req’d by moving party (56): no affidavits or depos req’d by moving party, only req’d to affirmitavely negate ,without legally conclusory statements, claims which are basis of suit (Celotex)

Evid must be viewed in light most favorable to adverse party in sj:“if there is any evidence in the record from any source from which a reas inference in the non moving party’s favor may be made, the moving party can’t get sum j. (matsushita) (lamb’s)

Burden in Summ Judgmt is same as the substantive law for the case at hand (ie if criminal case, evid must be beyond reas doubt, if civil- clear and convincing standard- Anderson)

Policy: want cases to go to trial on merits, not decided on affidavits, when possible

How to explain bookend cases[arnstein and dyer]??? Can cases based on metaphysical evidence be excluded from summary judgemt??????

Miller: our car wreck case would Not be subject to sum judgmt bc genuine issue of fact

Compare:  Summary judgemt- beginning of litigation

Motion for judgemt as matter of law (aka directed verdict/ judgmt n.o.v.)- at close of case of side with burden of production, can move without presenting any of own evidence

Pre- Trial meetings

Purpose: 1. facilitate settlemt, 2. just, speedy resolution of trial, 3. no trial by ambush 

managerial judge facilitates to better prep for trial, and manage busy dockets

It’s in cts discretion to have them, 2. types: “scheduling and planning”, and “final”

Preclusion- Claim (RJ) and Issue (collateral estoppel)

Policy: judicial economy, 2nd litigation would create uncertainty (although sometimes preclusion creates conflicting judgemt, ok bc preclusion= dp, a public policy in itself), importance of END to litigation 

Res Judicata- Claim preclusion….the hammer….



1. valid and final judgement 



2. on merits





3. same parties or privities




4. claim was or should have been made
at 1st trial

RJ- if the 2nd claim arose out of the “same transaction”, it could have been litigated 

Transaction- weighed by same time, space, origin, motivation, if the claims form a  covenient trial unit [manego]

Changes in the law- even when law changes in parties favor, cannot relitigate same claim

State claims in fed ct- when SoL in fed ct is based on state law, cannot be barred by rj in another state’s ct [semtek v. lockheed]

Exceptions to valid and final judgmts having preclusive effect (41b)- 

1.  dismissal bc lack of jurisd, improp venue, or failure to join a party (not merits)

2. P agrees to or selects non-suit/voluntary dismissal w/out prejudice or ct directs dismissal w/out prejudice*

3.statute/ rule of ct- judgmt doesnt operate as bar to another action on same claim

*burden on P to persuade/specify ct to dismiss w/out prejudice [Rinehart]

Conditions for “party or privity”-

1. succeeded in party’s property interest

2. nonparty who fully ctrld original suit (ie pres/sole shareholder of co, parent corp over subsidiary, indemnitor/indemnitee)- having same lawyer, financing litig, testifying in 1st claim, or submitting amicus curae not enough to ctrl lit.

3. fed cts bind a nonparty whose interests were adequately represented by the original suit- cannot be “virtual representation”, party must be aligned by 1st party interests thru an implied or express legal relationship
4. equities- non party not obligated to join pending litig in ? affecting nonparty

Collateral Estoppel- Issue Preclusion….the scalpel….
1. identical issues of fact and law- [blue goose- q of neglig decided in 1st case, can’t be litigated again in 2nd claim for neglig] [commish of IRS – when tax laws change, can’t use coll.estop. prevent litigation on new issue of taxable income after change]

2. actually litigated

3. same party /privities

4. full and fair opportunity to lit (look if one party has had day in ct)

5. issue was necessary to cts judgemt

6. final and valid judgemt

	S1    A   v.  B
	  A   v.   B
	  A   v.  B
	   A   v.   B
	   A   v.  B

	S2    A    v.  C
	  A    v.   C
	  C    v.  B
	   C    v.   B
	   C    v.  B

	Coll. Estopp?

Yes bc issue already decide

In 1st suit- 

“defensive collat. Estopp.”


	Coll. Estopp?

No bc no full fair opp to trial not identical issue of fact

Due Process


	
	Collat estopp?

Yes- 

see parklane, issue has been decided- “offensive coll. estopp”


	Collat estopp?

No, C hasn’t had DP, opportunity for full and fair trial




Joinder of Parties

Real parties in interest (17a)

Parties must be named (10a) unless a. highly personal, b. risk of humiliation [smu] 

Policy: 1. prejudice to public interest in cases involving public funds, 

2. fairness- what if D wants to challenge P capacity?, 

3. can’t apply RJ, create multiplicity of trials, 

4. for future ken of rule of law, risk of conflicting judgemts

Joinder of Claims (18a)- same as 13h- Can join all the claims you have

Joinder of remedies (18b) 

Compulsory Joinder (19)

1. necessary- if interests of all parties can be served w/out them it’s nec, can moveon

a. joinable (ie does it mess up jurisdiction?- if yes, move on)

2. if not 1., then indispensable?

a. Prejudice to present or absent parties?

b. Mitigation- extent to which prejd can be mitigated by protective measures

c. Remedy-adequacy of remedy that can be granted w/out absent party

d. P has other options- if P’s claim is dismissed, can he sue absent party elsewhere?

Permissive Joinder (20)

(a) claims arising out to same transaction, occurrence, or series of transactions or occurrences and with a common question in law or fact

-interpreted to permit “reasonably related claims by or against diff parties in a single proceeding” [Kedra- alleg cops systematic abuse arose from factually related events]

-where individualized inquiries needed, time span greatly varies, facts are diff btw Ps, and  Ds differ, joining the claims results in jury confusion/prejudice to Ds [insolia-cigs]

policy: here is not judicial economy, but Due Process

(b) ct can separate trials, or “make other orders” to prevent prejudice to a party

Misjoinder/ Non Joinder (21)- not grounds for dismissal, can drop or add parties at any time, under fair terms, by motion.  Claims can still be tried separately.

Impleader (14)- “3rd Party Practice”** usually w/ insurance claims 

Right of D to bring new party who may be liable for Ps claim against D

1. 3rd party need not have duty to P, only “is or may be liable”

2. 3rd pty claim need not be based in same theory as main claim (D can claim no relationship to 3d pty or indemnity bc of it, ok bc 8a/8e2 and 14)

3. can try several claims related to same controversy in same suit unless prejudice

Policy: to make less trials/ judicial economy

(14a)- timing 10 days

Interpleader- when there are many claims for a ltd stake, forces claimants to file simultaneously, prevents conflicting damage awards

Statutory 28 USC 1335- minimal diversity reqs, value of prop is more than $500 but less than $75k, stakeholder must deposit disputed prop w ct, service is nationwide, venue is residence of one or more claimants

22- Complete diversity req- stakeholder cannot have same citizenship as ANY of claimants, value of prop is more than $75k. service is ltd to personal and individual (rule 4), venue is residence of all claimants, where event occurred, or where prop is located

Intervention (24) *argue both*

a) as a right- statute or test (nat’l resources defense council)

1. timely application filed?

a. how long applicant had notice of interest before making motion to intervene?

b. Prejudice to existing parties?

c. Prejudice to applicant if motion is denied?

d. Unusual circumstances militating for or against timliness?

2. do they have interest* in litigation? Interest need not be directly in prop or transaction at issue, enough that interests would be impaired by “consequences of litigation”

3. chance of impairmt to interest sufficient? legal(RJ) or practical(stare decisis)

4. Are their interests adequately represented by the current party? (ie could the party do something to their benefit, but to detriment of intervenors?)

Ex: interest in species of birds is public, not specific interest

Standing: intervenors need original parties to carry case to appeals

b) permissive

statute or common question of law or fact

Policy: protect private rights/ judicial economy

Class Actions (23)

Policy: to bind judgemt to everyone in class/judicial economy

a) 1. numerosity- joinder of all members is impracticable, no specific #

    2. common question of law or fact- at least one question must be common

    3. typicality-claims of representative party must be typical

    4. fair and adequate represent.- rep party will adequ.rep and protect interest of class

Policy (4)- to prevent collusive suits, Due Process

[Hansberry v. Lee- black homeowners not adequ rep by white landlord]

And Type

b) 1. class can’t opt out- 

f. would denial of cert lead to inconsistent judgemts

g. will there be prejudice to class members or opposition

    2. class cant opt out-  equitable relief standard(usually civ rights and envirnmtl

h. primary relief sought must be injunctive or declaratory

i. D must have acted or refused to act on grounds generally applicable to cls.

    3. class can opt out- money damages- harder to get certified (usually common injury)


a. common question of law or fact


b. class action is superior method to other forms


c. requires best notice possible- including individual notice to all class members who can be id thru reas effort


d. burden of cost is on moving party- Never on D

