JUDGE’S ROLE (yellow)

- Judge does not act on own initiative, but on that of one or both disputants


- Advocate judge (Band’s v. Fair lawn)

- Judge has no direct or indirect interest in outcome of case 

- Judge cannot use coercion to induce settlement


- EX: Judge cannot fine a party for not settling (Kothe v. Smith)

- Judge may not expand scope of case

- POLICY: 

-Adversarial system with impartial judge makes binding judgment more credible

- FRCP 16: Pretrial Conference


- Judge may persuade parties to settle through mandatory meetings

- FRCP 16(f): Sanctions

- Lawyers must participate in “good faith” otherwise…


- POLICY: Settlements are promoted bc:



- Efficiently handle a case, keep docket clear



- Typically result in both parties being satisfied, promotes sense of justice

- Justiciability


- Ripeness- Controversy happened, existing controversy


- Standing- P must suffer “injury in fact” and have “personal stake”



- Causation, relation


- Mootness- Interest still exists


- Assertion- P must assert himself and own interest

-Prejudgment Seizure 


- P may tie up, seize, or garnish wages prior to trial 


- Requires opportunity for a hearing



- Prior to deprivation

-Timely notice given- opportunity to obtain counsel and defense



- After deprivation

-Satisfies14th Amend.-Due Process

- Private Interest of D’s (compelling interest of harm incurred by deprivation) 

- Risk of erroneous deprivation reduced through safeguards

- Party seeks seizure bc of extraordinary circumstance (transfer or hiding of prop. probable)




- Requires Judicial Safeguards:





- Issued by a Judge





- Prompt post- deprivation hearing





- Posting a bond- protects against wrongful seizure

- Personal knowledge or facts alleged to justify seizure


- POLICY:



- Length of a trial should not result in empty judgment for the P



- D may hide or transfer assets

REMEDIES & WAYS TO END A CASE (orange)

- Post-Judgment Remedies


- Damages



- Issued when harm is physical




- Compensatory

- FRCP 54(d): Costs- Attorney’s Fees

- Client and atty may enter into a contingency fee agreement, valid even where fee exceeds subsequent ct. awarded atty’s fees

- Punitive


- Intend to punish D, deter conduct




- Nominal

- To be entitlement to more than nominal damages actual harm must be incurred by the constitutional violation asserted , Damage is serious but not actual

- EX: Denial of due process in school suspension does not alone establish actual injury. Nominal damages OK. (Carey v. Piphus)


- Equitable Relief



- Issued when damages are inappropriate




- Rt has been violated




- Harm’s occurrence leads to inadequate remedy




- Permanent injury



- FRCP 65: Injunction

- Orders a party to (Specific Performance) or not to do something bc injury is likely




- Issued only after D had notice and an opportunity to be heard 




- Can last indefinitely

- Ct must determine:





- P succeeded on the merits





- It’s an adequate remedy at law





- P risks imminent, irreparable harm





- Hardships outweigh issuance





- Serves the public interest





- Ct can administer

- EX: Office employee may seek injunction to be provided w/ a safe workplace (Smith v. Western Elect.)



- FRCP 65(b): Temporary Restraining Order (TRO)

 


- May be granted w/o notice




- Lasts no longer than 10 days unless “good cause” shown




- P must prove:





- Irreparable injury outweighs issuance





- Good chance of winning on the merits



- Declaratory Relief




- Declares legal rights of the parties involved

-Ways to End a Case


- FRCP 55: Default



- Party fails to respond



- Fails to plead or defend according to the rules



- May be entered by a clerk or the Ct


- FRCP 55(d): Plaintiffs, Counterclaimants, Cross-claimants

- P fails to reply or move against D’s counterclaim, a default judgment may be entered


- FRCP 55(c): Setting Aside Default 

- Judgment may be set aside for “good cause” factors:





- P’s interests + Judicial Economy

- Will be prejudiced

- Delay hurt case

- Evidence/Witness preparation prejudiced





- D’s interests + Trial on the merits

- Has a meritorious defense






- Culpable conduct of D led to default


- FRCP 41(a): Voluntary Dismissal



- P may dismiss w/o order from the Ct.

- Unless otherwise stated, it is dismissed w/o prejudice (no legal implications/rts decided)


- FRCP 41(b)); Involuntary Dismissal



- Failure to prosecute or comply with FRCP

- Summary Judgment

- FRCP 56(a): Claimant can move at any time after 20 days from commencement of the action, Defendant can move at anytime

- FRCP 56(c): Motion and Proceedings

- No genuine issue of material facts 

- Moving party entitled to justice as a matter of law

- Factual inferences weighed in favor of nonmoving party

- Can be based on evidence beyond the pleading

- Seeks to establish that the party against whom the motion is made lacks sufficient evidence to meet his burden of proof

-Burden of Production (Specific to Sum. Judge) (Grant motion?)

- Concerns whether a party has sufficient evidence to go forward with the trial in the first place

- Must have a preponderance of evidence in his favor to be entitled to verdict

- May shift from party to party by one party producing enough evidence that a factfinder could reasonably find for that party

- Reasonable factfinder could find for nonmoving party to meet burden

- Opposing party must then present enough facts to counter

- Reasonable factfinder must find for nonmoving party to shift back

- If P moves

- Has burden of production and burden of persuasion


- Exception is if D uses affirmative defense (8c)

- Must show that jury must find for them 

- Sometimes belongs to P as part of prima facie case

- If D moves

- Has initial burden of production (and persuasion if using an affirmative defense)

- Apply one of three theories 


- Adickes- Negation- High standard/More evidence

- Need to show non-existence of material fact of P’s claim

- Meets burden only if forecloses possibility that P can prove claim


- Celotex- Knock out

- Need to knock out just one essential part of P’s claim to meet burden



- Currie- No proof- Low standard/no evidence




- P’s evidence is insufficient to prove claim

- D does not have to make any showing 

- Burden of Proof (specific to COA in complaint) 


- Three approaches



-Statutory Interpretation or Construction

- Ct. decides the case based on factual application to the law

- Does not decide burden



- Information Method

- Places burden on party who possesses the most info 






- Probability method

- Places burden on party who is deviating from the usual or the norm



- How Ct determines winner of case, supports COA

- Assesses factual allegations

- Must convince trier of fact of accuracy of factual assertions through a preponderance of the evidence

- Usually remains on the same party throughout litigation
- Directed Verdict standard needed to shift burden of production Dyer v. McDougal

- Nonmoving party has failed to meet burden of production

- If there is enough proof or evidence that a reasonable jury could return with a directed verdict in nonmoving party’s favor

- Party w/o Burden of Production may move w/o presenting any of own evidence

- Difference between Sum. Judg. and DV is timing

- Sum. Judg. motioned before start of trial or soon thereafter

- DV motioned well into trial

- FRCP 56(d): Makes possible for partial summary judgment 



- Streamlines claims, prunes out false claims


- FRCP 56(e): Admissible evidence

- No hear-say evidence allowed


- FRCP 56(f): When affidavits are unavailable



- Must file own affidavit as nonmoving party


- FRCP 56(g): Affidavits made in bad faith (Sham affidavits)



- Must presented pursuant to FRCP 56

- Sanctions allowed

PLEADINGS (pink)

- Notice Pleadings

- Purpose:


- Provide notice to the adversary and to the Ct.


- Allows Ct to narrow and sculpt the issue


-Allows parties to effectively prepare for trial and discovery

- Requirements:


- Must give adequate notice


- Be signed and verified


- Include certain special matters


- FRCP 7: Pleadings Allowed, Form of Motions



- Provides for a complaint and answer



- Reply to a counterclaim



- Answer a cross-claim



- 3rd party complaint and answer


- FRCP 8: General Rules of Pleading

- Complaint must contain:

- A short and plain statement of the facts as to why P is entitled to relief (must constitute a cause of action) 

- Determination that Ct. has jurisdiction

- Demand for relief of which Ct. can grant

- Statutory requirement must allege material, essential, and ultimate facts upon which the plaintiff’s right of action is based

- Gives D fair notice and grounds on which claim rests

- If requirements not met, D can motion FRCP 12(b)(6) dismissal (rare)


- FRCP 8(e): Alternative Pleading

- Numerous allegations that are contradictory or inconsistent are permissible so long as:

- P must not have knowledge that the alternative is justified (made in “good faith”)


- Subject to FRCP 11 (Certifying Signature) 


- FRCP 9: Pleading Special Matters



- Must be plead with particularity



- Provides enough notice necessary for D to prepare a defense



- Typically unexpected claims:




- FRCP 9(a): Denial of party’s legal capacity to be sued




- FRCP 9(b): Allegations of fraud or mistake




- FRCP 9(c): Denial of performance of a condition precedent

- FRCP 9(d) & (e): Official judgment, document or act upon which judgment relies

- FRCP 9(f): Material facts of time and place

- FRCP 9(g): Special damages

- FRCP 9(b): Pleading Fraud, Mistake, Conditions of the Mind



- Requires P to claim with particularity 



- Must specifically show:




- Misrepresentation

- Knowledge of misrepresentation through malice, intent, knowledge or other conditions of the mind

- Higher pleading standard bc of possibility of harassment settlements



- Ct. cannot impose higher standards if claim is not consistent w/ this rule



- P may still amend subject to FRCP 15


- FRCP 11(c): Sanctions and Safe Harbor

- Requires signature certifying:

- Reasonable factual inquiry has been made




- Legal investigation into law that supports case

- Applies to all papers filed w/ the Ct.

- Seeks to deter repition

- Atty may be subjected to disciplinary action if these requirements are not fulfilled




- Types of Sanctions





- Fines- Only if warranted as effective deterrence





- Striking offending pleading





- Censuring of offending atty




- Safe Harbor provision

- Offending party has 21 days to withdraw or correct bad pleading

- Ct. may still order atty fee sanctions

- D’s response (Pre-answer motions)

- Motions to Dismiss


- Everlasting



- FRCP 12(b)(1)- Lack of Subject Matter Jurisdiction


- Disfavored



- FRCP 12(b)(2)- Lack of Personal Jurisdiction



- FRCp 12(b)(3)- Improper Venue



- FRCP 12(b)(4)- Insufficiency of Process



- FRCP 12(b)(5)- Insufficiency of Service


- Favored



- FRCP 12(b)(6)- Failure to State a Claim



- FRCP 12(b)(7)- Failure to Join a Party

- FRCP 12(c): Motion for Judgment on the Pleadings



- P’s version of FRCP 12(b)(6)



- D’s answer is inadequate to stand up to the complaint



- Determines that by law, P is entitled to judgment


- FRCP 12(f): Motion to Strike

- Eliminates “immaterial, redundant, impertinent or scandalous matter” from pleading



- Eliminates insufficient defense in pleading
- FRCP 12(b)(6): Failure to State a Claim 



- Failure to state a claim upon which relief can be granted

- D asserts that P’s facts are true, but that no recovery is possible under any legal theory



- Granted if:

- Complaint is legally insufficient

- P is unable to prove any set of facts in support of his claim that would entitle him to relief 


- P’s allegations taken as true


- Reasonable inferences viewed in light most favorable to P


- No recognized legal remedy

- Can implicate FRCP 11



- If Granted, P can:




- Amend pleading w/o prejudice (no legal implication/rts decided)




- Appeal decision on the motion



- Difference between FRCP 12(b)(6) and Summary Judgment




- FRCP 12(b)(6) tests allegations of the compliant

- Summary Judgment tests factual support of a complaint, even if complaint is adequate

- Buys Time

- FRCP 12(a)(1): Answer and Timing



- D must answer within 20 days of service


- May raise an FRCP 12(b) Motion in order to extend




- If Ct. denies motion, 10 day deadline begins




- If granted, P has leave to amend, clock reset

- If granted bc of FRCP 12(e), D has 10 days after P amends complaint


- FRCP 12(e): Motion for a More Definite Statement

- Complaint is so vague or ambiguous that D cannot reasonably frame a response

- If unintelligible, P must clarify


- FRCP 12(g): Consolidation of Defenses in Motions



- Thwarts D’s attempt to drag out response process

- FRCP 12(h)(1): Disfavored Defenses



- Waived if not in pre-answer or answer




- FRCP 12 (b)(2): Lack of jurisdiction over the person




- FRCP 12 (b)(3): Improper Venue




- FRCP 12(b)(4): Insufficiency of Process




- FRCP 12(b)(5): Insufficiency of Service of Process


- FRCP 12(h)(2): Favored Defenses



- Not waivable, can be made at any time




- FRCP 12(b)(6): Failure to state a claim




- FRCP 12 (b)(7): Failure to join an indispensable party 




- Failure to state a legal defense to a claim




- FRCP 12(h)(3): Lack of juris. over subject matter dismissal





- Ct will dismiss action immediately 

-D’s Answer 


- FRCP 8(b): Defenses, Form of Denials



- Requires D to make one of three responses:




- Admit




- Deny




- Plead insufficient info to each allegation




- Affirmative Defenses- FRCP 8(c)



- Subject to FRCP 11 sanctions


- FRCP 8(d): Effect of Failure to Deny



- If D does not specifically respond, it is deemed an admission




- Ineffectual Denial

- If denial is based on lack of info and relevant facts are within the party’s control and knowledge, it is deemed an admission

- Party has duty to use diligence




- General Denial





- Can deny everything if done so in “good faith”


- FRCP 8(c): Affirmative Defenses



- Lists 19 affirmative defenses that must be raised specifically



- If not asserted, deemed waived

-Amend or Supplement

- FRCP 15: Amended & Supplemental Pleadings


- FRCP 15(a): Amendment



- May amend once at any time before responsive pleading is served



- If none served, within 20 days



- After served:




-Freely given when justice so requires (Ct’s discretion)




-Opposing party’s consent


- FRCP 15(b): Amendments to Conform to Evidence



- Issues not raised by pleadings



- Tried as if raised in pleadings if given:




- Express Consent- both parties consent




- Implied Consent- opposing party does not object

- If objected to, Ct. will deny amendments if opposing party shows:


- It will be prejudiced


- Doing so in “bad faith”


- Causes unduly delay


- Lengthy period between disc. and move to amend



- Conforms pleading to unexpected issues



- Promotes resolution of case on the merits


- FRCP 15(c): Relation Back of Amendments



- Addresses Statute of Limitations problems

- Allows addition of new claims that exceed Stat. of Limit. if it arose out of same transaction, conduct or occurrence as original



- Allows addition of new parties only if:

- New claim arose out of same transaction, conduct or occurrence as original claim and party

- New party had actual notice that an action had been started before Stat. of Limit expired

- New party knew or should have known that a claim would have been made against them w/in the Stat. period, except there was a mistake identifying proper party



- Ct will not forgive an atty’s ignorance


- FRCP 15(d): Supplemental Pleadings

- Adds to original pleading through material facts that occurred subsequent to filing of original complaint

- Allowed at Ct’s discretion

- Less chance of prejudice bc it adds rather than alters claim or defense originally asserted

- Commonly relates to med. cond.

-Counterclaims and Crossclaims


- FRCP 13(a); Compulsory Counterclaims



-Requires that party set out any transactionally related claim




- Logical relationship between claim and counter




- Raises common issues of law or fact




- Uses evidence common to both

- Res Judicata would bar assertion in subsequent action unless claim requires joinder of 3rd parties over whom the Ct. does not have personal juris.



- 3rd party presence not required

- FRCP 13(b): Permissive Counterclaims 

- If claim is not transactionally related to the original, it is allowed upon Ct’s discretion (Judicial Economy)


- FRCP 13(g): Crossclaim Against Co-Party (Non-compulsory)



- One party may set forth in answer any claim against Co-party that:




- Relates to the transaction or occurrence




- Relates to any property that is the subject of P’s complaint

- Must already have a counterclaim pending for a crossclaim by a Co-party to be asserted



- Not an independent pleading



- Co-Party must file answer (under FRCP 7(a))


-Difference between Crossclaims and Counterclaims

- Counterclaims are only against opposing party and are sometimes compulsory

- Crossclaims are against Co-parties and are always permissive

- Default judgment may be entered in either if party does not serve a reply or move against (under FRCP 55(d))


- POLICY:

- Allow all claims involving the same situation to be aired in one forum, promoting efficiency and logic

DISCOVERY (blue)


- Purpose:



- Narrow and clarify issues between parties

- Ascertain facts or location of relative facts to support pleadings that may not have been available otherwise



- Find out truth



- Thwarts surprises



- Gives litigants equal access to all relevant data


- FRCP 26(a): Required Disclosures

- Initial disclosure of witnesses and documents relevant to disputed fact alleged in the pleading



- Automatic unless otherwise stated

- Must be disclosed 14 days after FRCP 26(f) conference

- Do not have to disclose disfavored info, File only what is favorable to your case

- Personal info- name, address, phone #




- Documents- copy or description by category or location





- In possession or control of party

- May include efforts to obtain doc. from a 3rd party if believed to have influence




- Damage estimates




- Insurance policies- pursuant to FRCP 34


- FRCP 26(a)(2): Expert Witness Disclosure



- If expert is to be called, retaining party must identify him



- Expert must repare a sign a report of his opinion, data, and credibility


- FRCP 26(a)(3): Pre-Trial Disclosures and Lay Witness Exhibits



- Same info as in FRCP 26(a)- initial discovery 

- FRCP 26(b)(1-2): Discoverable material must be


- Relevant- Reasonable calculated to to lead to admissible evidence


- Proportionate- Benefit more than burden



- Takes into account:




- Amount in controversy




- Parties resources




- Importance of the issue




- Expectation of the effectiveness of the discovery


- Not unreasonable duplicative or cumulative

- FRCP 26(b)(3): Trial Prep

- FRCP 26(b)(4): Experts


- May be deposed after report has been provided

- FRCP 26(f): Conference of parties



- Preparation of a discovery plan



- Discuss claims and defenses

- Possible settlements

- Documents


- FRCP 34: Production of Documents

- Party may request to inspect and copy documents and other tangilble possessed by opposing party



- Request must be with reasonable particularity




- May be a categorical description

-FRCP 34(b): Procedure 

- Documents must be produced as they are kept or organized per request



- Authorizes entry onto property for measuring or testing



- FRCP 45(a)(1)(c): Subpoenas 3rd party to examine their materials


- FRCP 45(c): Reasonable steps required to avoid undue burden on 3rd party

- Interrogatories


- FRCP 33: Interrogatories



- Written question requiring written responses from one party to the other



- Prepared and answered by attys.



- Gives little info. so not as productive



- No ct. involvement



- Answer based on knowledge and info which is reasonably accessible



- 25 limit


- FRCP 33(b): Answers and Objections



- Party must answer or object w/in 30 days of service




- Duty to Investigate

- Party must provide all info w/in their control

- Based on own knowledge and that of other persons reasonably obtainable 

- FRCP 33(d): Answering Will Cause Burden

- If answer can only be supplied through extensive research and its uncovering is burdensome to both parties equally, it is sufficient to allow requesting party to examine and copy documents upon party’s specification of location




- Objections

- If party objects, burden is on the requesting party to make motion to compel answer pursuant to FRCP 37


- FRCP 33(c): Scope

- Tightens up opposing counsels knowledge, regarding vague notice pleadings

- Contention Interrogatory- Questions are not improper merely bc they seek to elicit an opinion (No legal theory questions though)

- Depostions


- FRCP 30(a): When Depos May be Taken

- Party may take a depo. of any person by oral examination w/o Ct. permission unless


- Taking more than 10 depos


- Taking a depo of a person more than once


- FRCP 27: Pre-Complaint Depo

- Allows immediate depo to be taken w/o waiting for official discovery period to begin

- FRCP 30(b): Must give written notice to party


- FRCP 30(d): Limit of 1 day @ 7 hrs


- FRCP 31(c): Depos upon written exam- Same guidelines as FRCP 30


- FRCP 37: Sanctions



- Party witness fails to appear (No need to subpoena)

- If nonparty witness, use FRCP 45 to command appearance and testimony



- FRCP 37(d): Must be w/in 100 mi. of person’s residence or workplace 


- FRCP 35(a): Physical and Mental Examinations

- When mental or physical condition of party is in controversy, Ct. mmay order an examination only if “good cause” is shown

- Must be more than conclusory allegations or relevance

- Exam must be reasonably likely to produce info about the condition at issue

- Notice must given to person being examined


- FRCP 37: Motion to Compel discovery



- Must fall within FRCP26(b): Scope of Discovery




- P has demonstrable need, D has possession, P has no other access




- FRCP 26(s): Initial Disclosure




- Relevant to claim or defense of either party

- Relevant to the material issue

- Could reasonably be calculated to lead to any admissible evidence




- Not Protected





- Atty/ Client Privilege






- Requirements:

- Legal advice sought







- From professional in his capacity







- Communication relates to that purpose







- By client







- Are at his insistence permanently protected







- From disclosure by self or advisor

- Extends to include all communication between Corp. counsel and Corp. employees







- Exception 

- If privilege is waived

- Info is heard by a 3rd party

- Privilege only protects disclosure of communication, not actual info. that is required to be disclosed if within knowledge

- Doctor/ Patient Privilege



- Privilege waived if mental/physical condition is at issue



- FRCP 26(b)(3): Work Product Immunity

- Materials prepared and statements obtained by counsel in anticipation of litigation

- Documents containing atty mental impressions

- Exception

- Showing of necessity and justification

- Substantial need of the material

- Inability to acquire w/o undue hardship

- Mental impressions are a pivotal issue in litigation






- FRCP 26(b)(4)- Facts or opinions of Experts







- If testifying, info is discoverable

- If not testifying or was specially employed in anticipation of litigation, not discoverable


- Exception

- Impractical for other party to obtain facts or opinion on the same subject

- Availability of experts highly limited






- Fact witnesses with expertise are not exempt




- Sole purpose cannot be to find out if other party has info to 



discredit your materials, witnesses, or evidence

- FRCP 36: Request for Admission (usually of facts)

- Limitations on Discovery


- See Work Product and Atty/Client Privilege

- FRCP 26(b)(2): Limitations

- Limits wealthy parties from bullying or over-burdening less wealthy parties during discovery process



- Ct must limit if it finds:




- Discovery unreasonable cumulative




- Party already had opportunity for discovery




- Discovery unduly burdensome





- FRCP 26(b)(2): Cost exceeds value of evidence produced 


- FRCP 26(c): Protective Orders



- 8 listed

- Used to prohibit an entire line of questioning, a particular format, or examination of a particular witness


- FRCP 37(b): Sanctions



- Abuse of discovery for harassment or coercive settlement




- Motion to compel is ignored




- Gross negligence of discovery requests



- Purpose:




- Ensure party won’t profit from failure to comply




- Secure compliance w/ orders

- General deterrence of insubordenance from instant case or other litigation

PRECLUSION

- Full faith and credit- “…such acts, records, and judicial proceedings shall have the same full faith and credit in every Ct. w/in the US and its territories…”


- Claim Preclusion



- Is P precluded from bringing the claim at all- Res Judicata


- Issue Preclusion



- Is same issue being argued- Collateral Estoppel


- Differences between RJ and CE

- In RJ, claim may be merged or barred by a party’s failure to raise the claim in a prior action

- In CE, it applies only to the mater argued and decided in an earlier lawsuit. Must involve same issue as previous suit

- Res Judicata (aka Claim Preclusion)

- Disallows relitigation of an earlier claim if the previous action was determined on the merits

- Applies to claims that were litigated and those that should have been litigated

- Previous action is binding on the parties and those in privity with them

- Operates as a defense that is waived if failed to be raised in FRCP 12 answer or as an affirmative defense in FRCP 8(c)


- Requirements:



- Final judgment




- As soon as trial Ct. rules



- Judgment has to be on the merits




- On the merits





- FRCP 12(b)(6) dismissal

- All dismissals are judgments on the merits unless specifically stated otherwise according to FRCP 41(b)





- Summary Judgment- Trial by paper




- Not on the merits





- Case decided “without prejudice”- no legal merits decided





- FRCP 41(b) exceptions


- Lack of person or subject jurisdiction


- Improper venue






- Failure to join a party under FRCP 19






- Insufficient service of process under FRCP 4(m)






- Case specifies that it was not on the merits





- Cases dismissed for procedural reasons unrelated to claim



- Previous action is binding on the party and those in privity 

- Binding on the Parties- Those named as parties who have the power to control the action or are represented by guardians

- Privity- Persons who control the litigation and those who will be affected by the outcome being so identified as to represent the same legal issues are bound by RJ as to all issues litigated

- Must have day in Ct.



- Parties cannot relitigate claims that were or could have been litigated

- Applies to all legal theories and claims arising out of same nucleus of fact (W/in same time and space)

- If same facts form basis for each claim, though claim is different, it is barred bc should have been plead in 1st suit

- “Merger” and “bar”- claimant cannot sue again on same COA

- Merger- claimant wins first suit, COA is merged into judgment 

- Bar- when D wins suit #1, claimant cannot sue again on same COA bc barred



- Parties in 1st suit have to be identical to parties in 2nd suit




- Policy

- Doctrine of fundamental fairness, justice, public policy, peace

- Enforced for sake of finality, judicial & prevention of inconsistent judgment

- Once judgment is rendered



-Affect on P

- Barred from bringing same action against same D another time



- Affect on D




- D is deemed to have plead all defenses




- D cannot reopen case and present new defenses

- Collateral Estoppel (aka Issue Preclusion)

- Recognizes that suits addressed to particular claims may prevent issues relevant to suits on other claims

- Bars relitigation of issues


- Actually adjudicated


- Essential to the judgment


- Prior litigation between same parties



- Effectuates public policy by minimizing redundant litigation

- Requirements:


- Identical Issue of Fact



- May only be applied in situations where issue raised in Suit #2 is identical to issue in Suit #1



- Controlling law and facts must remain the same


- Actually litigated in prior action


- Full and fair opportunity to litigate

- If P litigated a claim but important evidence bearing on that issue was rejected by Ct. w/o good reason, P would not be bound on grounds that he lacked full and fair opportunity to litigate the issue

- Due Process Balance- Ct may find that a party has not had a fair opportunity to be heard if Suit #1 was insignificant (ex: $200) while Suit #2 had a higher stake ($200K)


- Fact/Issue Necessary to Judgment

- An issue that was actually litigated in a prior suit will have a binding effect in a later suit if the decision of the issue was necessary to the formr judgment

- A finding of fact which is not material or essential to the judgment of a suit between the 2 parties is not binding on the parties in a later suit


- Previous Action is Binding on the Parties and those in Privity

- Binding on the Parties- Those named as parties who have the power to control the action or are represented by guardians

- Privity- Persons who control the litigation and those who will be affected by the outcome being so identified as to represent the same legal issues are bound by RJ as to all issues litigated

- Nonparties generally not bound bc violation of Due Process, not had day in Ct


- Final and Valid Judgment



- If ambiguous, CE is not applicable. Ct wll balance Due Process

- Defensive CE

- Occurs when a D seeks to prevent P from asserting a claim that the P has previously litigated and lost against another D


- EX: Suit #1 A v. B (A loses), Suit #2 A v. C


C wants to defensively estop A from arguing some issue

- Offensive CE

- Occurs when P seeks to foreclose the D for litigating an issue that D has previously litigated unsuccessfully in an action w/ another party


- EX: Suit #1 A v. B (B loses), Suit #2 C v. B

C is a new party and is trying to offensively estop B from arguing some issue

- Offensive CE is not favored bc Ct. doesn’t want C to wait on the sideline while A and B resolve their matters- “Wait and See” P 

JOINDER (green)

-Claims


- FRCP 18(a): Joinder of Claims

- A party asserting a claim to relief as an original claim, counterclaim, crossclaim or 3rd party claim, may join either as independent or alternative claims, as many claims as the party has against the opposing party

- Once party has made one claim, may make as many more as he wishes




- Promotes Judicial Economy



- If too many claims are joined

- Ct. will remedy any possibility of prejudice or inconvenience caused by joinder by ordering separate trials pursuant to FRCP 20(b) and FRCP 42(b)

- Rules on joinder impose limits 


- At least one claim by or against a party: 

- Must arise out of the same transaction or series of transactions and involve a common

- Must involve a common question of law or fact affecting each party joined



- Is optional, however RJ will often induce claimants to join claims

-Parties


- FRCP 17(a): Real Party in Interest


- Suit must be prosecuted in party’s actual name

- Even if party is suing on another behalf unless


- Unless there is a compelling need for privacy


- POLICY:

- Equity and fairness to party be prosecuted against who will be identified

- FRCP 20(a): Permissive Joinder

- All persons may join in one action any parties whose claims (P’s) or whose potential liability (D’s)

- Stem from same transaction or occurrence or series of transactions and occurrences

- There is a common question of law or fact that ties the parties together



- Requirements:

- Right to Relief is asserted by (against them) jointly, severally or in the alternative

- Rt to relief- each P is not required to have an interest in every COS in all the relief prayed for

- If there are several P’s, they have the option to seek separate or joint relief (same for D’s)

- In the alternative- when P is in doubt as to which of several D’s is liable, P can make claims against each D in the alternative




- Arises out of same transaction or series of transactions

- Causal relationship or interrelationship among D’s conduct

- Causal relationship or interrelationship in interest being asserted by multiple P’s




- One question of law or fact common to all parties joined

- Once party has been joined, it may assert as many claims as he has against the opposing party- FRCP 18

- Allows unlimited joinder of claims as long as there is a transactional connection among all parties


- FRCP 20(b): Separate Trials

- To curb expense, delay or other prejudice that might result from joinder of numerous parties asserting numerous claims, Ct may order separate trials


- FRCP 19: Compulsory Joinder

- Joinder is required for anyone who has a material interest in the case and whose absence would result in substantial prejudice to the absentee or to those already parties


- FRCP 19(a): Persons to be joined if feasible (necessary)

- Any person w/ an interest in the subject of a pending action shall be joined as a party if:

- B/c of absence, complete relief cannot be accorded to those already parties- FRCP 19(a)(1)

- Absent party’s interest would be substantially prejudiced bc it would

- Impair his ability to protect his interest in a later proceeding- FRCP 19(a)(2)(i)

- Expose parties already in the suit to risk of double liability or inconsistent judgments- FRCP 19(a)(2)(ii)

- D would motion for FRCP 12(b)(7) to get P in 

* For complete relief, bring in all parties w/ material interest whose rts might be adversely affected

-Requirements:


- Service can validly be made on the absent party


- Absent party’s presence will not destroy diversity jursidiction

- If absentee should be aligned as a P, may be joined as an Involuntary P


- FRCP 19(b): Joinder not feasible (Indispensible)



- If absent party cannot be joined



-  Factors to determine whether action should be dismissed:




- Prejudice- to parties or absentee bc of absence

- Mitigation- prejudice cannot be lessened or avoided by effective remedy- Ct may shape the remedy




- Inadequacy of remedy - granted w/o absent party

- Alternative forum- Claimant can gain adequate judgment elsewhere

- If party cannot be joined:

-If absent party is only necessary, case can continue- 

FRCP 19(a)

- If absent party is indispensable, case must be dismissed- FRCP 19(b)


- FRCP 19(c): Pleading reasons for nonjoinder

- In the complaint, P should set forth the names of all necessary persons who have not been joined and reasons for the nonjoinder



- D would motion this rule


- FRCP 14: Impleader



- D seeks indemnity or contribution from a 3rd party



- Add that party to the suit linearly (P(D(3rd Party D, D = 3rd party P)



- If, then relationship (If D is found liable, then 3rd party is liable)



- Requirements:

- D may implead a person who is or may be liable to the D (usually through K) Derivative liability




- May be liable for all or part of P’s claim




- Satisfy diversity jurisdiction



- Once 3rd party is brought into the case 



- P may assert a transactionally related claim against 3rd party D

- 3rd party D can make compulsory counterclaim and assert any transactionally related claim back against P

- P can then use FRCP14(b) to bring in a 3rd party who is or may be liable to P for all or party of 3rd party D’s claim

- If D impleads 2 people, those 2 parties can crossclaim against each other for transactionally related relief



- Limitation:

- Confined to situations in which defending party has a rt to indemnity in whole, or in part, against new party




- Does not require same transaction or occurrence




- Deals w/ derivative liability


- FRCP 22: Interpleader

- Techniques whereby a party called the Stakeholder, who owes something to 2 or more people, called the claimants, but isn’t sure which one he owes it to, may force them to argue out the claims amongst themselves before coming to sue him



- Designed to prevent party from being made to pay the same claim twice



- How it works:

- Stakeholder is a custodian who has property but doesn’t own or claim it

- Stakeholder deposits property w/ the Ct and then interpleads (gathers together all of the claimants)

- Stakeholder dismissed

- All of the claimants then litigate amongst themselves as to whose property it is



- Requirements:

- Complete Diversity- Stakeholder cannot have same citizenship to any of the P’s




- Value of property exceeds $75,000

- Service of process is limited to personal or individual service pursuant to FRCP 4




- Venue is:

- Residence of all claimants 

- Where events occurred OR

- Where property is located

- Policy:




- Benefit to stakeholder





- Don’t have to decide which claimant has better claims





- Eliminates involvement in multiple suits in diff. states





- Protection from multiple liability litigation





- Allows stakeholders to be dismissed after deposit of prop.




- Benefit to claimants

- Don’t have to race to the Ct. house to ensure award on limited funds





- Results in equitable distribution of limited fund





- Fund/stake claimants are trying to claim is already in Ct




- Promotes judicial economy



- Disadvantage:

- Adversely affects claimants ability to choose which Ct/forum to defend in




- Sometimes it is not allowed

- Claimant becomes entangled in more complex, costly litigation 

- Have to prove that the stakeholder (P) is liable AND

- Other claimants are less deserving


- FRCP 24: Intervention

- Allows persons who are not initially in a lawsuit to enter the suit on their own intitative, by right or by permission



- Procedural process designed to:




- Protect private rts




- Promote Judicial Economy


- FRCP 24(b): Permissive Intervention


- When granting, Cts will balance:

- P’s rt to control his own action- should be able to choose which D he wants to sue




- Avoidance of multiplicity of litigation and inconsistent verdicts



- Ct has discretion to permit if:

- Congress says it is an unconditional right to intervene through Federal Statutes

- Common question of law or fact- when intervener’s claim or defense and the main action have a common question of law or fact

- FRCP 24(a): Intervention as a matter of right



- Requirements:




- Interest in subject matter

- Interest related to property or transaction which is subject of the action




- Impaired Interest

- Protection of applicant’s interest would be impaired if intervention not allowed




- Inadequate representation





- Interest not adequately represented by existing party

- If prospective intervener has same ultimate object as a party to the suit, a presumption arises that interests are adequately represented

- It is up to prospective intervener to prove otherwise





- Factors to consider:

- Will present party’s interest are such that they will undoubtedly make all of prospective intervener’s arguments?






- Present party is willing to make such arguments?

- Prospective intervener will offer a perspective to the proceeds that existing parties do not have





- Examples of inadequate rep.






- Intervener’s interest not rep. at all






- Applicant and atty representing have diff. views

- Collusion between representative and adverse party

- Two ways to meet requirements:

- Congress says it is an unconditional right to intervene through Federal Statutes

- Protect intervener’s interest- applicant claims an interest relating to the property or transaction

- Timeline:




- Requires intervention to be upon timely application

- Ct will typically not allow if application is shortly before or during trial. If he tries to intervene shortly after the filing, then Ct will probably deem application timely




- B/C its discretionary, Ct may allow during trial if appropriate


- FRCP 23: Class Actions

- A P (named class representative) represents absent class members of the class

- Class rep. is solely responsible for the litigation and has the authority to make decisions on behalf of the class

- Requirements for class certification:


- Class and Class rep



- Ascertainable class of people that were injured



- Class rep – P must be a member of the class


- Numerosity

- FRCP 23(a)(1): Impracticability of joinder class is so large in number

- Rule of Thumb


- 40 or more-Yes


- 25 or less- No

- Between 25-40- Consider geographic location and size of indiv. claims





- Policy

- Class must be large enough to justify efficiency of aggregate adjudication

- Large enough for indiv. to forego their day in Ct by having class rep. them

- Public importance of suit- claim too small to go through w/ indiv., but cause is important


- Commonality

- FRCP 23(a)(2): Mandates that the action raise a common question of law or fact common to the class


- Typicality

- FRCP 23(a)(3): Requires that class rep’s claim must be typical of class claims


- Must be part of the class


- Have same injury and interest as class members

- His claims and class claims are so interrelated that the interest of the absent class member will be fairly and adequately protected


- Adequacy of Representation

- FRCP 23(a)(4): Requires that the class rep. will fairly and adequately protect the interests of the class

- Adequacy is a Due Process requirement bc class members will only have their figurative day in Ct, not an actual one

-Atty competency to litigate this suit evaluated





- Consider:

- Class rep increased stake in outcome (More $ for rep if settled, etc.)






- Possible collusion of both side’s attys

- Determining Class Type:

- FRCP 23(b)(1): Prejudice

- If class action certification denied, prosecution in separate indiv. action would create risk of




- Inconsistent or varying adjudications

- Adjudications of indiv. suits would impair or impede interests of nonparty members

- FRCP 23(b)(2): Equitable Relief Standard

- Party opposing class has acted or refused to act on grounds generally applicable to the whole class

- Injunctive or declaratory relief sought

- Money damages cannot predominate relief sought by class, must be incidental only 

- FRCP 23(b)(3): Money Damages

-  Class has been injured by a common practice and all want damages from the same D

- Common Question- Questions of law or fact common to members of the class predominate over any other indiv. issue

- Superior Method- Class action is superior to any other available method for fair and efficient adjudication of this controversy

- Is class so large and diverse that it is unmanageable?

- Would notice requirement be onerous and burdensome?

- How many people will intervene?

- Are there conflicting interests?



- Notice Requirements:

- FRCP 23(b)(1) and FRCP 23(b)(2) notice requirements are governed by FRCP 23(d)(2) which allows Ct’s discretion of manner in which notice is given

- FRCP 23(b)(3) notice requirements are governed by FRCP 23(c)(2) which provides that each member of the class must be given indiv. notice and be given the option to opt-out 



- Determine Ct’s jurisdiction




- Must be either Federal or Diversity + personal juris.

- Federal Question

- brought under Fed. statute or Constitution





- Diversity Juris.






- Looks at class reps and D’s only






- Amount in controversy (> $75,000)





- Personal Juris.

- D satisfies minimum contact in forum



- Policy




- Pros:

- Powerful device which allows little people to vindicate their rts against larger Corp.

- Would be difficult to enforce certain laws w/o class action device





- Beneficial to allow people to enforce their rts through




- Cons:

- Rep. have power to bind and affect legal rts of absent class members

- Protections are needed to make sure that class members rts and due process have not been violated

- Has potential to not protect class members in settlements and mass torts 

- Principles of CE and RJ apply bc judgment in a class action is binding on class members in subsequent litigation 

