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INTRODUCTION

Historical Context
Need for Workers' Compensation System
· to get injured workers rehabilitated and able to join the workforce again

· to compensate those who cannot be work-rehabilitated so that they can avoid becoming destitute and dependent on welfare

The Great Compromise 

· the worker relinquishes her right to sue her employer in tort for negligence that caused her injuries, in exchange for a no-fault recovery system (ie, even if she is at fault for her injury, she can still recover compensation benefits)

· right to sue 3rd party is not dissolved

· right to sue employer for intentional torts is not dissolved

Theory of Workers' Compensation 

· Workers’ compensation rests upon the principle that employers and entrepreneurs who enjoy the economic benefits of businesses should ultimately bear the cost of the injuries and deaths that are incident to the manufacture, preparation and distribution of goods and services

· Cost to consumers

· In theory, the employer initially absorbs the cost of work injuries, and ultimately passes it down the stream of commerce in the prices of products until it is spread in dilution among the consuming public

· Adequate compensation

· Compensation levels must be high enough to provide adequate income to replace lost earnings of injured workers and to create an incentive for employers to adopt injury prevention measures. Otherwise employers would be tempted to take the risk of paying workers’ compensation claims on the cheap instead of making more costly expenditures to avoid injuries

Subjectivity: Covered Emprs and Empes 

Statutory Definition of Covered Employer 

· 656.005(13)(a): "employer" means any person…who contracts to pay a remuneration for and secures the right to direct and control the services of any person.

· Johnson v. City of Albia (Iowa 1927)

· The ex-employee quit his job and when he returned to pick up his tools, he helped a co-worker fix a pump and was accidentally caught in some gearing and lost his left arm. The employee was awarded compensation under the Act for his injury. The trial court confirmed the award. On appeal, the court reversed. The court held that an employee was under the protection of the Act even after his discharge, providing he was injured upon the premises of the employer while remaining there for reasons connected with his former employment. The court found that the ex-employee was not employed by the ex-employer at the time of the accident because he had voluntarily quit, had accomplished all the work he was required or expected to do under his employment, and his duties had fully terminated. The court ruled that even if the co-worker had implied authority to engage the ex-employee to assist him, the employment was purely casual, and came within the express provision of the Act, which excluded recovery in such case
· It is quite universally held that a discharged employee has a right, after his discharge, to enter upon the premises of his employer for the purpose of removing his tools. While so engaged, within a reasonable time, he is deemed an employee, and not a trespasser nor a licensee, and is under the protection of the Compensation Act

Illegal Ks of Empt 
· In most states minors employed in violation of child labor statutes are provided compensation by workers compensation statutes either by express statutory provision or, where silent, by judicial interpretation

· In a few states, an illegally employed minor has the option to claim compensation or to sue for tort damages

OUTLINE
· ALJ

· the ALJ can make critical determinations based on the Ws' and parties' respective demeanors as to their credibility

· the WCB will defer to ALJ's findings of E

· the ALJ is not bound by rules of E

· the ALJ may conduct the hearing in any manner that will achieve subst'l justice

· Subjectivity 

· a "worker" is "a person who engages to furnish svcs for $, subject to the direction and control of an empr" 

· the system will use the "right to control" test to determine whether worker is a covered empe or not:

· but, if the relat. b/w the parties can't be established by the control test, then the "nature of the work test" is applicable

· right to control test

· did the empr have the right to control the worker? Factors are:

· E of right to, or the exercise of control;

· the method of payment;

· pmt of an hourly wage, even when paid monthly for a set # of hours worked weekly, is indicator of control 

· the furnishing of equipment; and

· the right to fire

· nature of the work test

· character of C's work (how skilled it is, how much of a separate calling it is)

· the relat. of C's work to the empr's biz (is empr's biz dependent on this worker's work?)

· an empr who has at least one empe 

· Loaned Servant

· a temporary worker just helping out for a moment

· the true empr would be responsible unless:

· the borrower makes a special K w/ the empe

· the work being done is only benefiting the borrower, or

· the borrower has a right to control his work

· the WCB is made up of 5 panelists: 2 are biased toward C, 2 are biased toward empr, 1 is neutral

· Burden of Proof

· C always has the burden of proof & persuasion to prove she is entitled to benefits

· Compensability
· course & scope = to be compensable, an injury must 

· arise out of, and

· occur in the course of empt

· req'g medical services

· supported by objective findings

· "objective findings" means:

· verifiable, reproducible, measurable or observable 

· "reproducible" means any subsequent similar finding after the initial finding (eg: doctor pokes and C says "ouch" more than once)

· but, the doctor's finding is NOT dispositive; the ALJ makes the final determination

· Course of Empt = Unitary Work Connection
· this 2-prong test can be satisfied by both being equally satisfied, or one more than the other

· to be In The Course, (3) elements are req'd:

· The injury must arise…

· w/in time period of empt,

· at a place where empe reas'y may be, and

· while empe is fulfilling duties or engaged in incidental activity 

· "incidental" means the empe's activity was incidentally benefiting his empr (eg: bus driver goes across street from station to get coffee – this benefits the empr by "improving empe's comfort and gain while on the job" – if driver gets mugged = comp.) 

· Arising Out Of

· the causal link b/w the injury and the empt 

· an injury "arises out of" empt _if_ the risk of injury results from the nature of the work, _or_ when it originates from some risk which the work environment exposes the worker to

· just being injured at work is NOT enough => "but for" the empr's directive or expectations, the empe wouldn't have been there where he got injured = the proper analysis

· In the Course Of





· relates to time/place/circumstances of the injury
· violating a work rule means you're not performing a work "duty" and thus are not in the course of empt

· work breaks generally are compensable time periods; lunch breaks generally are not (w/ narrow exceptions) 

· Tests for "Course of Empt" compensability 

· Increased Danger Rule

· where the worker's empt duty or environment increases subst'ly the risk of injury should that worker suffer an idiopathic fall resulting in injury 

· Mixed Risk Doctrine

· a personal cause + an empt cause = an injury on the job

· the ct. will inquire whether the empt was a contributing factor in the resulting injury (a "but for" test)

· examples of compensated "mixed risk" injuries:

· teacher kneeling to cut paper, feels sharp pain, falls forward and injures her shoulder

· empe has knee problems, he steps down from a table and falls and injures his wrist  

· Coming and Going Doctrine

· to and fro injuries are not compensable

· "threshold doctrine" = if empe is injured by a risk existing just beyond the place of empt, then empe may get comp. if he was coming or going

· Exceptions:

· "parking lot rule"

· if empr has any control over the parking area, whether legally or expressed as such to empe

· "greater hazard"

· if empr req's empe to use specific entrance/exit which exposes empe to a hazard greater than the public faces

· empr must be found to control the ingress/egress options

· "company vehicle" 

· ef empe is traveling to/from work in a co.-owned vehicle

· "special errands"
· empr asks empe to do smth job-related while on the way to/from work (eg: picking up donuts)

· empees continuously on-call

· traveling: empees paid for their time while traveling, or for their transportation costs

· "dual purpose" trip

· when empe is asked to do a job while on an unrelated trip

· * BUT, if the empe's primary purpose for trip is personal, and empr asked him to do the work at the destination or along the way merely b/c he was already headed that way, and if the personal reason for going were to cease existing thus causing empe to cancel the trip (and thus not do the job along the way), then an injury is NOT compensable 
· Empr's Defenses

· can be proved by lay testimony, circumstantial E

· "mutual combat" rule

· empe is an active participant in the fight, and

· the fight is not connected to the job assignment such that it amounts to deviation from customary job duties

· this means the fight must be separate from, not linked or joined with, the C's assigned duties

· example of fight that was NOT a "mutual combat" exception:

· C was injured during a fight, although an active participant, due to a verbal dispute over a work product of a fellow empe. The fight stemmed from work-related issues, thus compensable. 

· empe was drinking or using drugs

· this req's expert testimony to verify empe was both intoxicated and incapacitated 

· primarily for empee's personal pleasure
· Exceptions to Compensability

· "household worker" exception

· ORS 656.027(2): "A worker employed to do gardening, maintenance, repair, remodeling or similar work in or about the private home of the person employing the worker" is not a subject worker.

· "Risk" Doctrines
· "increased-risk" doctrine

· the empt risk is made distinctive from general public risk, not b/c the public wouldn't experience it, but b/c the empt quantitatively increased C's exposure to it

· (eg: lighting strike to tower which C is working on)

· "actual-risk" doctrine

· the risk can be common to the public, and can even be quantitatively the same b/w C and public; all that matters is the risk was a risk if this empt

· "positional-risk" doctrine

· the "but for" test; the injury would not have happened but for the fact that C's empt conditions and obligations placed C in the position where she was injured

· "mixed-risk" doctrine

· (see above)
· "street-risk" doctrine
· empees whose duties increase their exposure to hazards of the street; injuries "arise out of" if injury occurred on the "street" 

· the risk that caused the injury needs to be peculiar to the street, not smth that could harm a person in their home

· Causation
· Medical Causation

· not only "could have" the work situation caused an injury but it did 
· Legal Causation

· very often comes down to credibility issues

· the C must show the injury is linked to some aspect of her work activities

· this usually won't be an issue for obvious accidents; more of a "wear and tear" situation

· the C can never carry the burden of proving causation merely by disproving other possible explanations 

· Consequential Injury

· the proper analysis is:

· would your 2nd injury have occurred if you hadn't had the initial compensable injury?

· if yes, then it's likely that the initial injury wasn't a major contributing cause
· two types of diff. consequential injuries:

· compensable injury => intervening cause => new injury

· compensable injury => leads to  new or worsened condition 

· Pre-Existing Condition / Combined Condition

· the empr will have to prove that the pre-existing condition not only exists in the C's medical record but also that it combined w/ the work-place injury to add to C's disability / need for treatment so much so that it is the major c.c.

· if empr so proves, C will not have a compensable injury 

· arthritis / arthritic conditions

· an exception to the rule that pre-existings need to have been documented by a medical professional 

· if there's no conclusive E that C had a pre-existing condition of arthritis, the ct. will look at the definition of arthritis and determine whether C had it prior to the "otherwise compensable injury" 

· if C did have it prior, then the C's burden of proof is ramped up to the "major contributing cause" stnd

· if C did not have it prior, then C's burden of proof of the combined condition is that the injury at work was a "material cause" 

· Industrial Injury

· material cause stnd

· means "a fact of consequence" (logically related)

· occurs in a "discrete period of time"

· ie, the injury occurred at a specific time 

· Occupational Disease

· major contributing cause stnd

· to satisfy this stnd, C's work activities must have contributed more to her claimed condition than all other factors combined 

· "fifty and a feather" 

· the determination of the major c.c. involves the evaluation of the relative contribution of diff. causes of C's disease and deciding which is the primary cause 

· disability or injury that is gradual in onset

· exposure to fumes, dust, gas and noise

· series of traumatic events (carpal tunnel, etc)

· mental disorders

· can't be ordinary stress

· must be verifiable and diagnosed

· a sudden onset of disability or symptoms caused by an occ. disease does not transform the underlying condition into an injury (will still be major c.c. stnd)

· a work injury along w/ ongoing work activities can form the basis for a compensable occ. disease

· but, if the occ. disease claim is based on the worsening of a pre-existing condition or disease, the C must prove that empt conditions were the major c.c. of the combined condition and worsening of the disease 

· LIER

· the empt conditions causing the worsening can be from any empt, and C can recover from the current empr if it was "possible" that C "could have" suffered worsening at that job

· this becomes a wash for the empr, b/c empr can also avoid paying for claims of workers that go on to work for similar industry jobs 

· to avoid paying, the empr must:

· prove it was impossible for the work conditions to cause C's condition, or

· prove that a previous empr is the cause 

· S.O.L.

· the S.O.L. for filing an occ. disease claim is 1-year from:

· date C knew or should have known

· is diagnosed by doctor

· from date of death 

· Evidence & Experts
· when there is a dispute b/w medical experts, more weight is given to those medical opinions which are well reasoned and based on complete info. 

· an expert can change her opinion, if based on logical reasons, and the new opinion can be given weight 

· testimony should be in writing, b/c in-person experts are strongly discouraged

· Impeachment Evidence

· both sides can withhold impeachment E that it has against the other party 

· Benefits

· if empr ever wants to stop paying C entitled benefits, it must point to statutory authority to do so

· Medical Svcs

· only medical svcs. for conditions caused in material part by the work injury will be compensated

· for all treatment related to the compensable injury, the C needs to show that the previous compensable injury made the treatment nec'y

· if diagnostic svcs are nec'y to determine the cause or extent of a compensable injury, they are compensable whether or not the condition that is discovered as a result of them are compensable 

· an insurer can object to C's claim for add'l svcs if the svcs sought by C are: excessive, ineffectual, inappropriate 

· from time of injury to time of medically stationary condition, all medical svcs (materially nec'y) will be compensated, but after becoming medically stationary, only palliative care is nec'y 

· jurisdiction

· the WCB lacks juris. to address the compensability of medical svcs claims if that is the sole claim

· but, if a denial of medical svcs constitutes a denial of a C's current condition as well, then WCB has juris. 

· Time Loss: TTD / PTD
· C must first be out of work for 3-days

· the C is entitled to Time Loss w/in 14-days after empr has ken of claim IF the attending physician authorizes time loss payments (see below)
· C has 1-year to request reclassification
· if C's claim is accepted by empr but C believes the claim was misclassified (eg: accepted as non-disabling but C has E it was disabling and thus eligible for TTD), then C can request reclassification to the Director (not the WCB) w/in 1-year of acceptance

· "modified work duty" 

· limited to 50-mile radius

· C can refuse a "modified work duty" and still receive disability ONLY if the offer is an illegal work practice or not in compliance w/ the statutes

· time loss is due and payable only when authorized by an "attending physician" or nurse practitioner 

· the "authorization" need NOT explicitly refer to and direct or approve disability payments to C

· "authorization" refers merely to "contemporaneous medical confirmation that an empe cannot perform his/her regular work and is excused from doing so" 

· when an objectively reas. insurer / empr would understand contemporaneous medical reports to excuse an injured worker from work, he is obligated to pay disability 

· "retroactive authorization"

· only 14-days can be retroactively authorized 

· a chiropractor can only authorize Time Loss for 30-days

· (eg: so if C gets a new authorization from physician at day 47, the C can get days 31-45 retroactively authorized) 

· 656.262(4)(g): insurer is no longer obligated to pay disability benefits after the "attending physician" ceases to authorize the disability, nor for any time not ever authorized by the doctor

· "ceases" means the physician must take an affirmative step to put a stop to the authorization 

· an attending physician's "open-ended" time loss authorization does not expire when another physician assumes attending physician status; there still needs to be an affirmative step by the former

· ending payments

· payments continue until doctor releases C to work – "until further notice" – but empr can request a check-up at his expense 

· once C becomes "medically stationary"

· once C refuses a "modified work duty" 

· Post-Injury Procedures = 656.262
· empe must report it to empr immediately but no later than 90-days
· empe then has (365)-days to file a claim for compensation

· the empr must either accept or deny the claim = 656.262(7)
· cannot send an "encompassed condition letter" 

· empr must report the injury to his insurer w/in (5) days after receiving the report from the injured worker 

· 60 days "interim" period where injury/claim gets investigate; C will usually get paid compensation during this period unless insurer knows it will eventually get denied

· insurer must then specify which conditions are being accepted or denied, and must inform the C and the medical provider

· New or Omitted Claims

· the C can file a new claim for new/omitted conditions at any time, and the insurer will have to accept or deny it w/in a new 60-day "interim" period

· Fraud

· if insurer learns at any time of fraud or misrepresentation, then insurer will have to prove it by preponderance, and then can undo the false claim and recover any benefits paid (and demand jail time)

· Appeal / Review

· stnd of review:

· WCB = de novo

· A.C. = subst'l E, or errors of law

· Third-Party Settlements

· 656.593

· if empe sues a 3rd-party and wants to settle the claim, the "paying agency" who has paid empe's injury claim must approve 

· if not approved, the empe can appeal the denial to the Board 656.587

· the Board's stnd of review is patently unreas. (ie, the offer must have been patently unreas. to justify the "paying agency's" denial)

· the "paying agency" can disapprove the offer

· the paying agency is allowed to collect a portion of C's settlement but only up to its present and future-expected costs of C's compensation benefits

· paying agency can collect as much as is "just and proper"

· if the empe died, and the estate wants the probate court to divide up the settlement, then the WCB / court will decide how much of the settlement should be for the worker's injury (ie, if estate tries to allocate most of the settlement to a spouse for "loss of consortium" damages, to try to shield the payment from going to the 'paying agency' then the court will not allow that)
· b/f the "paying agency" can take its share:

· first, 33% goes to C

· next, all of C's attorney's fees get paid from settlement proceeds

· then, the paying agency can take as much as is "just and proper"

· Reinstatement 

· 659A.040, .043
· a c/a for not being reinstated has a 1-year S.O.L.

· begins running at the time Π first learns that the empr's refusal to put Π in a modified job / old position, yet hires someone else or fills it internally, b/c that is when the Π first learns she has a c/a
· absolute right so long as worker can perform the duties (few exceptions below)

· if former position was dissolved while C out of work, the C shall be reinstated to any other existing and suitable position

· 6+ empees
· the prohibition against discrimination against any empe who applied for benefits or invoked 656 applies only to emprs w/ 6+ empees

· Exceptions to the right of reinstatement 

· C is medically unfit to perform the job

· C participates in vocational assistance

· C takes a job elsewhere (not if only a modified job)

· C refuses a modified position prior to becoming medically stationary & such position is suitable 

· 7-days elapsed since being medically released and C didn't request reinstatement during this time

· 3-years has elapsed since date of injury

· 21+ empees

· empes whose empr only employed 20 or fewer workers both at time of his hire and his injury will not have a right of reinstatement 

· temp workers hired to replace the injured worker

· seasonal workers hired to do less than 6-months of work

· worker hired as a scab after CBA strike

Statutes 

· 659A.040, .043 = Wrongful Discharge

· 656.593 = Settlements w/ 3rd Parties

· 656.438 = Amending Pleadings

· 656.005 = Definitions

· 656.206 = Permanent Total Disability

· 656.210 = Temporary Total Disability

· 656.211 = "Average Weekly Wage" for Time Loss

· 656.212 = Temporary Partial Disability 

· 656.214 = Permanent Partial Disability 

· 656.262 = Processing Claims; Payment of Compensation

· (3)(a) & (4)(a) = work release authorization 

· 656.245 = Medical Services

· 656.266 = Burden of Proof

· 656.267 = Claims for New and Omitted Conditions 

· 656.268 = Claim Closure; Termination of Time Loss

· 656.802 = Occupational Disease; Mental Disorder

OAR 

· 438-006 = Procedures Prior to Hearing in Ordinary Cases
· 438-007 = Evidence in Hearings
